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CASES 


IN 


EASTER   TERM, 

IN  THE  FORTY-NINTH  YEAR  OF  THE  REIGN  OF  GEORGE  III. 


Priestiy,  and  Mary  his  Wife  v.  Jane  Wynne  Hughes,  an  Infant, 

and  Others. 

11  Emit,  1.     1809. 

AH  marriageSf  whether  of  legitimate  or  illegitimate  children,  are  within  the  ceneral  pro- 
visions of  the  marriace  act  26  G.  2.  c.  33,  which  requires  all  marriuges  to  be  by  banns 
of  licence  :  and  by  three  Jadges,  a  marriage  of  an  illegitimate  minor  had  by  licence 
with  the  consent  of  her  mother ,  is  void  by  the  11th  section :  the  words  father  and 
mother  in  that  section  meaning  legitimate  parents :  by  one  Judge,  it  is  casus  omissus 
in  the  act,  and  the  marriage  good. 

UPON  a  bill  filed,  which  came  on  to  be  heard  before  the  Master  of  the 
Rolls,  wherein  it  appeared,  that  the  plaintiff  Mary  claimed  certain  estates  of 
considerable  value  in  the  counties  of  Merioneth  and  Carnarvon,  as  heiress  at 
law  of  one  Zacheus  Hughes,  who  had  an  only  son  John  Wynne  Hughes,  who 
died  in  the  lifetime  of  his  father ;  the  principal  question  turned  upon  the  vali- 
dity of  that  son's  marriage,  whose  lawful  issue  the  defendant  Jane  Wynne 
Hughes  claimed  to  be ;  and  his  Honour  directed  the  following  case  to  be 
made  for. the  opinion  of  this  Court. 

On  the  9th  of  September  1792,  a  marriage  was  solemnized  in  the  parish 
church  of  Denis,  in  the  county  of  Carnarvon,  between  John  Wynne  Hughes, 
then  above  the  age  of  21  years,  and  Jane  Hughes  (one  of  the  defendants) 
then  an  infant  of  the  age  of  16  years,  the  illegitimate  child  of  one  Jane  Ro- 
berts, single  woman,  by  Thomas  Jones,  who  died  several  years  before  the  said 
marriage.  The  marriage  was  had  by  licence,  and  without  the  publication  of 
banns,  but  the  licence  was  obtained  and  the  marriage  had  with  the  consent  of 
Jane  Roberts,  but  without  the  consent  Of  any  guardian  of  the  person  of  Jane 
Hughes  appointed  by  the  Court  of  Chancery.  Afler  the  marriage,  John 
Wynne  Hughes  and  Jane  Hughes  had  issue  the  defendant,  Jane  Wynne 
Hughes,  and  no  other  child.  On  the  30th  of  January  1795,  John  >  Wynne 
Hughes  died ;  and  on  the  10th  o(  February  1796,  Zacheus  Hughes,  the  father 
of  John  Wynne  Hughes,  died  intestate,  and  seised  in  fee  of  certain  real  estates. 
The  question  was,  whether  the  marriage  between  John  Wynne  Hughes  and 
Jane  Hughes  the  mother,  on  the  9th  of  September  1792,  in  manner  aforesaid, 
were  a  good  and  lawful  marriage,  to  entitle  Jane  Wynne  Hughes  to  succeed 
as  heir  to  the  real  estates  of  which  Zacheus  Hughes  died  seised ;  or  whether 
such  marriage  iitrere  not  void  by  the  marriage  act  26  Geo.  2.  c.  33. 

This  case  was  first  argued  in  Easter  term  48  Geo.  3,  by  Owen  for  the 
plaintiffi,  and  WilUams,  Sent,  for  the  defendants ;  and  again  in  Hilary  term 
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last,  by  Lensj  Serjt.  for  the  plaintiffs,  and   The  Attomey-GenerdL  for  the  de- 
fendants. 

The  Stat.  26  Geo.  2.  c.  33,  for  better  preventing  of  clandestine  marriages, 
prescribes  (s.  1.)  the  manner  and  place,  in  which  banns  of  matrimony  shall 
be  published,  and  enacts,  "  that  all  other  the  rules  prescribed  by  the  rubrick 
"  concerning  the  publication  of  banns,  and  the  solemnization  of  matrimony, 
"  and  not  hereby  altered,  shall  be  duly  observed."  Sect.  3.  provides,  that  no 
minister  shall  be  punishable  for  solemnizing  marriages  of  infants  "  without 
''  consent  of  parents  or  guardians ^  whose  consent  is  required  by  law,  unless  he 
"  shall  have  notice  of  the  dissent  of  such  parents  or  guardians ;"  and  such 
dissent  publicly  declared  at  the  time  in  the  church  where  the  banns  are  pub- 
lished shall  avoid  them.  Sect.  4.  regulates  the  granting  of  licences  of  mar- 
riage by  any  Ordinary  or  other  person  bavins  authority  to  grant  them.  And 
sect.  6.  saves  the  right  of  the  Archbishop  of  Canterbury  to  grant  special  licen- 
ces. Sect.  8.  enacts,  that  "  all  marriages  solemnized  in  any  other  place  than 
*'  a  church  or  such  public  chapel,  unless  by  special  licence  as  aforesaid,  or 
**  that  shall  be  solemnized  without  publication  of  banns  or  licence  of  marriage 
''  from  a  person  having  authority  to  grant  the  same  first  had,  "shall  be  null  and 
"  void-to  all  intents  and  purposes  whatsoever."  .And  then  sect.  11.  (on  which 
the  question  turned)  enacts,  "  that  all  marriages  solemnized  by  licence,  where 
"  either  of  the  parties  (not  being  a  widower  or  widow)  shall  be  under  the  age 
'*  of  21  years,  which  shall  be  h^  without  the  consent  of  i\i^  father  of  such  of 
"  the  parties  so  under  age,  (if  then  living,)  first  had  and  obtained ;  or,  if  dead, 
"  of  the  guardian  or  guardians  lawfully  appointed,  or  one  of  them ;  and  in 
"case  there  shall  be  no  such  guardian  or  guardians,  then  of  the  mother ^  if 
"  living  and  unmarried  ;^  or  if  there  shall  be  no  mother  living  and  unmarried, 
''  then  of  a  guardian  of  the  person  appointed  by  the  Court  of  Chancery ;  shall 
'^  be  absc^utely  null  and  void  to  all  intents)  and  purposes  whatsoever."  Sect. 
12.  reciting  that  the  guardian  or  mother  of  the  party  so  under  age,  may  be 
wm  compos^  or  beyond  seas,  or  unduly  refuse  their  consent  to  a  proper  mar- 
riage, enables  the  Lord  Chancellor,  &o.  on  petition,  to  authorize  the  same,  as 
if  such  the  guardian  or  mother  had  consented.  Sect.  15.  gives  a  form  for  the 
marriage  register  required  to  be  kept,  which  mentions  the  ''  consent  of  parents, 
"  guardians/'  &c. 

The  questions  made  in  argument  were  two ;  1st,  Whether  illegitimate  chil- 
dren were  bound  by  all  or  any  of  the  provisions  of  the  marriage  act,  and  par- 
ticularly by  those  in  the  11th  section:  and  if  they  were,  then,  2dly,  Whether 
the  consent  of  a  natural  father  or  mother  to  the  obtaining  of  a  marriage 
licence  for  their  infant  child  would  satisfy  the  words  father  and  mother,  as 
used  in  that  clause. 

For  the  plaintiffs  it  was  contended,  that  the  8th  section,  enacting  that  all 
marriages  solemnized  without  banns,  or  licence,  should  be  void,  necessarily 
included  the  marriages  of  illegitimate  as  well  as  of  legitimate  children  ;  and 
both  were  equally  within  the  general  policy  of  the  law,  which  was  for  the 
prevention  of  clandestine  marriage,  and  to  protect  infants  from  surprize  and 
imposition  in  contracting  matrimony.  The  act  is  framed  with  reference  to  the 
ancient  approved  usages  and  discipline  of  the  church  as  to  the  manner  of  cele- 
brating marriages ;  the  common  and  regular  manner  of  doing  which  is  by 
banns,  and  in  that  mode  of  celebration  a  bastard  would  have  no  more  difficul- 
ty than  any  other  person.  But  the  act  also  recognizes  another  mode,,  by  li- 
cence, which  was  practised  before  in  the  church,  not  as  a  matter  of  right,  but 
indulgence,  granted  upon  spedial  application  and  for  good  cause;  and  for 
which  the  consent  of  lawful  parents,  authenticated  upon  oath,  was  an  indis- 
pensable requisite ;  on  pain  of  avoidance  of  the  licence,  as  well  as  of  ecclesi- 
astical punishment.  Canon  101.  103,  104,  2  Burn's  Eccl.Law,  tit.  Marriage 
Licence.  Then  the  act,  allowing  of  marriages  by  the  one  mode  as  well  as  by 
the  other,  also  imposes  a  condition  upon  the  party  obtaining  the  licence,  which 
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mast  be  complied  with  in  order  to  make  it  effectual,  and  that,  by  the  11th  sec- 
tion,  is  the  consent  of  the  father  of  such  party,  if  living ;  or,  if  dead,  of  the 
guardian  lawfuUy  appointtd:  or  if  no  such  guardian,  then  of  the  mother^  if 
liTing  and  unmarried ;  or,  if  no  such  mother,  then  of  a  guardian  appointed 
hy  the  Court  of  Chancery,  Now,  it  is  no  argument  to  say,  that  if  some  of 
these  required  consents  cannot  be  obtained  by  a  bastard,  therefore  he  is 
absolved  from  the  necessity  of  having  any  consent  whatever  ibr  obtaining  his 
licence ;  for  the  6th  section  having  first  avoided  all  marriages  solemnized  with^ 
out  banns  or  Ucenu ;  which  would  clearly  include  the  marriages  of  bastards : 
the  11th  section  avoiding  all  marriages  hy  licence,  unless  with  the  consent 
therein  required,  must  necessarily  also  include  all  such  persons.  Nor  will  it 
follow,  if  the  yfords  father,  guardian  laufully  appointed,  and  mother,  used  in 
that  clause,  must  be  confined  to  legitimate  father  and  mother,  and  guardian 
appointed  by  a  legitimate  father,  that  a  bastard  cannot  be  married  by  licence  : 
because  a  guardian  may  still  be  appointed  by  the  Court  of  Chancery  to  consent 
for  such  a  person :  and  it  is  well  known,  that  since  the  marriage  act,  that 
Court  is  in  the  habitual  practice  of  appointing  guardians  for  that  purpose ;  and 
that,  frequently  upon  the  application  of  the  natural  parents  :  and  the  very  ex- 
istence of  such  a  practice  in  that  court  gives  a  sanction  to  the  argument  for 
the  necessity  of  it.  In  The  King  v.  The  Inhabitants  of  Hodnett,  1  Term 
Rep.  96,  the  marriage  by  licence  of  an  illegitimate  infant,  to  which  there  was 
no  consent  of  either  parents  or  guardian  of  any  description,  was  held  to  be 
void,  within  the  11th  clause  of  tl^  act.  And  in  the  case  of  Homer  v.  Liddi- 
ard{a)  it  was  expressly  decided  by  Sir  Wm,  Scott,  after  much  deliberation^ 
that  bastards  were  bound  by  the  provisions  of  that  clause.  And  upon  this 
point  of  the  argument  the  case  of  The  King  v.  Edmonton,  E.  24  Geo.  3.  B, 
JR.  2  Const.  85,  is  not  at  variance  with  those  decisions. 

The  next  and  most  contested  question  was,  whether  the  consent  of  the 
natural  mother  to  the  marriage  licence  after  the  death  of  the  putative  father, 
(and  there  being  no  guardian  appointed,  even  if  such  an  appointment  could 
lawfully  have  been  made  by  the  putative  father)  would  satisfy  the  words  of 
the  11th  clause;  or  whether  the  terms  father  and  mother  there  used  must 
not  be 'taken  in  their  strict  legal  sense,  as  denoting  legitimate  parents  of  chil- 
dren born  in  wedlock.  The  plaintiffs'  counsel  contended  for  the  latter  sense,  in 
which  sense  the  legislature,  they  said,  (following  the  principle  of  the  common 
law,)  was  always  to  be  understood  when  speaking  generally  of  fathers,  mo- 
thers and  children.  The  common  law  considers  a  bastard  as  nullius  iilius.  And 
the  Stat.  18  Eliz.  c.  3,  for  the  first  time  recognized  the  relation  of  an  illegiti- 
mate child  to  its  parents ;  but  this  was  only  for  the  purpose  of  burthening  the 
parents  with  the  maintenance  of  the.child  in  exoneration  of  the  parish ;  and 
the  second  section  of  that  act  describes  them  as  guilty  of  an  offence 
against  the  laws  of  God  and  man.  Besides,  it  only  uses  the  terms  **  re- 
puted father,"  and  "bastard  child."  The  stat.  13  and  14  Car.  2.  s.  7, 
making  further  provision  for  the  same  purpose,  uses  the  terms  "putative  fa- 
ther, and  lewd  mothers  of  bastard  children."  On  the  other  hand,  bastards 
have  been  held,  Thorntom's  case,  Dy.  345,  a.  not  to  be  within  the  stat.  32 
H.  8.  c.  1,  enabling  persons  holding  lands  in  chivalry  to  dispose  of  2-3d6 
thereof  in  advancement  of  children.  And  the  stat.  43  Eliz.  c.  2.  s.  7,  which 
requires  the  father  and  grandfather,  and  the  mother  and  grandmother  of 
poor  children  to  contribute,  if  of  ability,  to  their  relief,  has  been  held(6)  not 
to  extend  to  a  putative  grandfather.     Two  instances  only  are  relied  upon, 

(a)  Report  by  Dr.  Croke. 

(h)  Rex  V.  Reeve,  2  Balstr.  344,  was  cited ;  but  the  order  on  the  repMed  gran^ather 
seemf  to  have  been  discharged  rather  on  n  collateral  ground,  aa  be  was  bound  over  again 
to  appear  at  the  next  Quarter  Sesdona.  An  opinion,  however,  to  the  effect  stated  is 
clearly  expressed  by  WkHaoek  and  Croke,  Justices,  in  the  case  of  T%e  City  of  Westmins- 
ter V.  Gerrard,  p.  346,  of  the  same  book. 
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in  favour  of  the  defendants,  as  leading  to  a  different  conclusion :  the  first  is  on 
the  construction  of  the  statutes  25  H.  8.  c.  22.  s.  3,  and  28  H.  8.  c.  16.  s.  2,{a) 
.relative  to  prohibiting  marriages  within  the  Levitical  degrees  .only,  which 
speak  of  father,  mother,  brother,  sister,  &c. :  and  in  Moines  v.  Jeffreifs,{b) 
on  motion  for  a  prohibition  to  the  ecclesiastical  court  to  stay  proceedings  there 
against  a  man  for  marrying  his  sister's  bastard,  the  Court  appears  to  have  con- 
sidered that  such  a  marriage  was  within  the  Levitical  degrees.  Whether  this 
were  ultimately  decided  does  not  with  certainty  appear ;  some  of  the  reports 
of  the  case  saying  that  the  matter  was  adjourned ;  but  the  opinion  thrown  out 
proceeded  wholly  on  the  ground  of  the  particular  subject  matter  of  the  law, 
the  intent  of  which  was  to  prohibit  any  connubial  approach  between  persons 
of  the  same  natural  blood,  and  not  merely  of  the  same  civil  or  legal  blood. 
And  what  is  said  in  The  Queen  v.  Qht^n,  3  Salk.  66^  is  to  the  same  purpose. 
Those  statutes  of  H.  8,  were  passed  in  order  to  enforce  the  ecclesiastical  law, 
to  which  they  referred,  and  therefore,  the  construction  was  necessarily  to  be 
governed  by  that  law:  and  the  whole  argument  proceeded  on  the  foundation 
that  the  ecclesiastical  law,  concerning  the  consanguinity  of  persons  within  the 
Levitical  degrees,  extended  to  illegitimate  as  well  as  legitimate  relations; 
which  appears  by  1  Gibs.  Cod.  413,  (2d  edit.)  The  other  instance  relied  on 
is  the  construction  put  upon  the  stat.  4  &  5  Ph.  &,  M.  c.  8.  s.  3,  which  inflicts 
punishment  on  such  as  unlawfully  take  any  maid  or  woman  child  unmarried 
within  the  age  of  16  out  of  the  possession  and  against  the  will  of  the  father 
or  mother  of  such  child,  or  out  of  the  possession  and  against  the  will  rf  such 
person  as  then  shall  happen  to  have  by  any  lawful  ways  or  means  the  order ^ 
keeping,  education  or  governance  of  any  such  maiden  or  woman  child:  and  in 
Strangers  report,  Hil.  15  Geo.  2.  2  Stra.  1162,  of  the  case  of  The  King  v. 
Comforth  and  others,  it  is  said,  that  the  Court  granted  an  information  against 
the  defendants  for  taking  away  a  natural  daughter  under  16,  under  the  care  of 
her  putative  father :  being  of  opinion  that  it  was  within  that  section  of  the 
act.  But  this  might  well  have  been  decided  upon  the  latter  words  of  it ;  as 
the  putative  father  has  a  natural  right(c)  to  the  care  and  education  of  his 
child ;  and  this  was  a  taking  of  the  child  from  the  possession  and  against  the 
will  of  a  person  having  by  lawful  means  the  governance  of  her.  And  it  ap- 
pears from  another  repon{d)  of  the  case  that  it  was  decided  on  that  ground. 

(a)  And  see  32  H.  8.  c.  38. 

(6)  Haines  v.  Jeffreys,  Com.  Rep.  2.     1  Ld.  Ray.  68.    5  Mod.  168,  and  Comb.  356. 

(c)  The  putative  father,  long  berore  the  determination,  and  at  least  since  the  stat.  18 
Eliz.  and  subsequent  statutes,  was  chargeable  with  the  maintenance  and  care  of  the  bas- 
tard child.  These  statutes  speak  of  the  offence  of  the  reputed  father  and  mother  Zeaosn^ 
such  children  to  be  kept  at  the  charge  of  the  parish ;  which  seems  to  imply,  that  they 
ha^e  a  duty  imposed  on  them  not  to  leave  snch  children  to  be  a  charge  on  the  parish  : 
and  that  they  have  the  lawful  keeping  of  them  at  least  till  dispossessed  of  that  charge  by 
the  crown.  Vide  J^etoland  v.  Osman,  Tr.  27  Geo.  2.  1  Const.  406,  and  Sayer,  93.  1 
Barn's  Just.  tit.  Bastard.  And  Vide  Rex  v.  Soper,  5  Term  Rep.  278.  Rez  v.  Dr.  Most- 
ley,  5  East,  244.  Rex  v.  Hovkins,  7  East,  579,  and  Ward  v.  St.  Paul,  2  Bro.  Ch.  Cas. 
583.  And  vide  what  is  said  by  Sir  Wm.  Scott  in  Homer  v.  Liddiard,  Dr.  Croke's  Rep. 
174,  5. 

(d)  The  book  referred  to  was  1  Const*s  Bott^  405.  tit.  Bastards,  which  cites  the  case 
from  MS.  That' this  was  the  true  ground  of  the  decision  is  also  confirmed  by  two  MS. 
reports  of  the  same  case  in  my  possession ;  one  by  Mr.  Ford,  the  other  by  Mr.  Short,  a 
cotemporary  at  the  bar.  In  the  latter,  the  judgment  of  the  Court  is  thus  briefly,  but  in- 
telligibly stated  :  "  Curia.  The  point  of  the  act  is  not  whether  the  lady  is  legitimate  or 
not,  but  the  taking  her  from  the  possession  of  a  person  having  by  lawful  means  the  gov- 
ernment of  her.  The  putative  father  of  a  natural  child  has  a  natural  right  to  the  care 
and  education  of  it,  and  it  is  an  act  of  humanity  in  him  so  to  do  ;  and  he  has  therefore 
the  care  of  it  by  lawful  means  ;  and  the  taking  her  from  his  possession  is  the  abuse  with- 
in the  act.    Information  granted.*' 

Mr.  Ford's  note  is,  as  usual,. most  full  and  satisfactory. — 

The  KiHG  against  CoRnroRTH. — An  information  was  moved  for  against  the  defendant  and 
others  for  taking  and  carrying  away  one  Mary  Boone,  then  under  the  age  of  16  years,  out  of 
the  custody  of  her  father,  ana  marrying  her  without  his  consent  to  the  defendant  Comforth. 
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If  these  decisions  upon  the  statutes  of  Hen.  8,  and  Philip  and  Mary  be  shewn 
to  have  no  fair  bearing  upon  the  present  question,  and  the  rule  of  law  remain 
unshaken,  that  the  general  terms  father,  mother^  and  child^  used  in  acts  of 

On  shewing  cause,  it  was  svvorn  by  several  affidavits,  that  Mary  Boone  was  an  illegiti- 
mate child ;  and  therefore  it  was  insisted,  that  this  was  neither  an  offence  at  common 
law,  nor  against  the  statute  4  and  5  Phil,  and  M.  c.  8.  That  a  bastard  was  considered  in 
law  as  the  child  of  no  particular  person,  nor  could  any  one  be  her  guardian,  either  by 
common  law,  or  by  testament.  Toat  her  reputed  father  could  not  have  ravishment  of 
ward  at  common  law,  nor  any  remedy  whatsoever  for  disparagement  of  marriace.  That 
he  was  neither  guardian  by  nature,  nor  nurture,  and  so  could  not  be  within  the  intent 
and  meaning  of  the  act  of  parliament,  which  is  declaratory  of  the  common  law  ;  and,  * 
that  to  bring  her  within  the  words,  Ac.  she  ought  to  be  an  heiress.  Sed.  vide  the  stat.  5 
P.  and  M.  c.  8. 

E  coiUra,  it  was  insisted,  .that  this  was  an  offence  both  at  common  law  and  within  the 
statute.  As  to  the  statute,  it  might  be  the  first  primary  intent  of  it  to  protect  young  heir- 
esses or  inheritors  ;  but  both  the  preamble  and  the  enacting  part  of  it  nave  a  much  larger 
view  and  extent.  The  words  of  the  preamble  are  "  maidens,  and  women  children,  as 
well  such  as  be  heirs  apparent  to  their  ancestors,  as  others,"  ^c.  Then  follows  the  en- 
acting part,  (s.  2.)  That  it  shall  not  be  lawful  to  take  and  convey  away  any  maid  or 
woman  child  unmarried,  bein^  within  the  age  of  16  years,  out  of  the  possession  and 
custody  or  governance,  and  against  the  will  of  the  father  of  such  maid  or  woman  child, 
&c.  But  supposing  the  word  father  in  this  clause  should  be  confined  to  the  strict  legal 
sense  of  the  word,  to  import  a  legitimate  father  only;  yet  the  words  in  the  next  clause 
are  larse  enough  to  extend  to  the  present  case.  **  That  if  a  person  or  persons  shall  un- 
lawfully take  or  convey  any  maid  or  woman  child  unmaVried  out  of  the  possession  and 
against  the  will  of  the  father  or  mother,  or  out  of  the  possession  and  against  the  will  of 
such  person  or  persons  as  then  shall  happen  to  have  by  any  lawfbl  ways  or  means  the  or- 
der, keeping,  education,  or  governance,  of  any  such  maiden,"  &c.  These  words  are 
general  and  include  all  persons  (not  only  parents  and  guardians,  who  are  expressly  men- 
tioned and  provided  for  before)  but  every  person  whatsoever  that  shall  happen  by  any  law- 
ful ways  and  means  to  have  the  order,  keeping,  &c.  And  it  cannot  be  denied  but  that  the 
parent  of  an  illegitimate  child  has  by  lawful  ways  and  means  the  order,  keeping,  &c.  The 
statute  18  Eliz.  calls  the  parent  of  an  illegitimate  child  the  father^  and  obliges  him  to 
maintain  and  provide  for  it,  and  nature  equally  obliges  him  to  provide  for  such  children, 
as  if  they  were  legitimate.  As  to  the  common  law ;  the  offence  that  is  here  charced 
against  the  defendants  is  in  nature  of  a  conspiracy,  which  has  always  been  considered  as 
an  offence  at  common  law;  it  was  so  declared  in  the  case  of  Lord  Ossulston;  and  the 
case  of  The  King  v.  Twisleton^  I  Sid.  387.  2  Lev.  257,  is  similar  to  this  in  its  circum- 
stances. 

Leb,  C.  J.  The  foundation  of  the  application  to  the  Court  is  for  a. contrivance  to  do 
an  unlawfuj  act,  by  taking  and  conveying  away  a  young  lady  under  the  age  of  16  years 
out  of  the  possession  and  against  the  will  of  the  person  who  by  lawful  ways  and  means 
happened  to  have  the  custody  and  government  of  her  ;  and  therefore  it  will  not  be  ne- 
cessary for  this  Court  to  enter  into  the  consideration  of  that  part  of  the  case.  Whether 
this  yoong  lady  was  the  legitimate  or  illegitimate  child  of  Mr.  Boone;  because  that  is 
not  the  foundation  upon  which  this  Court  doth  always  proceed  in  cases  of  this  nature. 
In  regard  to  the  fact,  that  is  not  denied ;  that  the  defendant  came  to  Mr.  Boone's  house 
with  a  number  of  people  in  order  to  take  and  carry  away  this  young  lady  ;  of  his  bribing 
and  corrupting  the  servants ;  of  swearing  that  the  young  lady  was  21  years  of  age,  in 
order  to  procure  a  licence,  when  he  had  full  k'nowladge  to  the  contrary  :  that  this  was 
against  tne  will  of  Mr.  Boqne^  who  had  educated  this  young  lady  as  his  daughter,  and 
under  whose  custody  and  government  she  then  was^  And  as  to  the  willingness  and  con- 
sent of  the  child  to  go  with  the  defendant  and  marry  him,  that  makes  no  difference  at 
all,  but  is  a  circumstance  taken  notice  of  by  the  statute,  (viz.)  That  maids  and  young 
women  unmarried  being  allured  and  won  by  flattery  and  fair  promises  to  contract  mat- 
rimony, Ajc,  and  that  was  one  of  the  principal  mischiefs  intended  to  be  remedied  by  the 
statute. 

Chapple  and  Wright,  Justices,  to  the  same  effect. 

Per  Cur.  Let  the  rule  for  an  information  against  all 

the  defendants  be  absolute. 

In  addition  to  this,  I  am  able  to  state,  that  the  two  first  counts  in  the  information,  which 
was  afterwards  filed,  were  for  a  conspiracy,  and  did  not  conclude  "  against  the  form  of 
the  statute  :"  the  third  and  fourth  counts  were  framed  upon  the  jitatute,  with  an  apt  con- 
clusion :  but  did  not  state  whose  child  she  was,  but  merely  that  she  was  taken  from  the 
possession  of  J.  B.  he  then  and  there  having  by  lawful  ways  and  means  the  order,  keep- 
ing, education  and  governance  of  her.  The  first  count  stated  her  to  be  the  illegitimate 
daughter  of  J.  B.  and  it  had  been  inserted  in  the  third  and  fourth,  but  was  struck  out. 
The  defendants  were  afterwards  convicted,  finpd  5^  and  imprisoned  for  a  year. 
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parliament,  must  be  tnk^n  to  mean  legitimate  relations  of  that  description^ 
unless  the  contrary  be  expressed,  or  of  necessity  to  be  implied  from  the  subject 
matter,  or  by  reference  to  some  other  law  which  excludes  the  distinction ; 
this  brings  the  case  to  the  true  construction  of  the  marriage  act  itself,  which 
has  these  general  words  in  the  1 1th  section,  and  must  therefore  be  taken  to 
mean  legitimate  parents  and  children,  unless  the  contrary  be  expressed  on  the 
face  of  the  act,  or  must  necessarily  be  implied.  It  must  be  admitted  that  a 
construction  favourable  to  the  defendant  J,  W.  Hughes  was  put  upon  this 
clause  of  the  act  in  The  King  v.  Edmonton,  E.  24  G.  3.  B.  R.  2  Const.  86, 
by  two  at  least  of  the  Judges  who  decided  that  case ;  who  relied  however  prin- 
cipally  on  ComforWs  case  which  has  been  sufficiently  distinguished  from  this : 
but  the  ihird(a)  said  it  .was  not  necesstary  to  give  a  decisive  opinion  on  the 
construction  of  the  marriage  act ;  for  if  the  case  were  within  the  act,  there 
was  nobody  to  consent  to  the  licence  but  the  putative  father,  and  no  body  else 
could  be  meant :  and  if  the  act  only  extended  to  eases  where  there  was  a  lauh 
fill  father,  then  the  case  was  not  within  it,  and  no  consent  was  necessary.  It 
is  uncertain  therefore  on  which  of  those  alternatives  the  learned  Judge  meant 
to  rely :  and  if  the  legal  conclusion  does  not  necessarily  follow  from  the  alter- 
natives so  stated,  it  lessens  in  this  instance  the  weight  justly  attached  to  his 
opinions  in  general.  But  in  The  King  v.  The  Inhabitants  of  Hodnett,  I 
Term  Rep.  96,  the  marriage  by  licence  of  an  illegitimate  child  under  age  was 
expressly  held  to  be  void  within  the  1 1th  section  of  the  act,  for  want  of  the 
consent  thereby  required  :  though  that  does  not  conclude  the  present  question^ 
because  there  was  no  consent  of  any  person  given  in  that  cas^  *  The  authority, 
however,  of  The  King  v.  Edmonton  is  directly  opposed  by  the  judgment  of 
Sir  Wm.  Scott  in  Homer  v.  Liddiard;  for  there  the  mother  who  had  been 
appointed  guardian  by  the  putative  father,  consented  to  the  licence,  and  yet 
the  marriage  was  decreed  to  be  void :  and  also  by  the  established  practice  of 
the  Court  of  Chancery,  since  Xhe  passing  of  the  marriage  act,  to  appoint  a 
guardian  to  consent  to  the  marriage  by  licence  of  an  illegitimate  minor, 
although  the  natural  parents  were  still  living.  It  is  also  material  to  .be  consi- 
dered, that  by  the  ecclesiastical  law  to  which  the  marriage  act  necessarily  refers 
when  speaking  of  licences,  no  licence  can  be  obtained  by  a  minor  without 
oath  of  the  consent  of  the  father,  if  living,  or  if  dead,  of  the  testamentary 
guardian,  if  any ;  and  no  such  oath  could  be  made  by,  or  would  be  received 
from  a  natural  father,  who  must  in  the  same  breath  accuse  himself  of  an  eccle- 
siastical offence  for  which  he  would  be  punishable  by  that  law.  Neither  can 
any  other  but  a  legal  father  appoint  a  testamentary  guardian  by  the  stat.  12 
Car.  2.  c.  24.  s.  8,  as  is  shewn  by  Sir  Wm,  Scott  in  Homer  v.  Liddiard,  Dr. 
Croke's  Rep.  180;  and  the  guardian  interposed  by  the  11th  section  of  the 
statute,  between  the  father  and  mother,  whose  consent  is  required  to  the 
licence,  must  be  a  testamentary  guardian  :  for  the  only  other  guardian  known 
to  the  law  for  this  purpose  is  the  one  appointed  by  the  Court  of  Chancery, 
who  is  mentioned  after  the  mother  in  the  same  clause ;  and  a^  the  same  learned 
Judge  observed,  ib.  173,  the  father  and  mother  spoken  of  must  be  ejusdem  gene- 
ris, not  a  legal  father  and  an  illegal  mother.  And  he  has  also  pointed  out  the 
manifest  inconvenience  and  uncertainty  that  would  ensue  from  admitting  the 
power  of  a  putative  father  to  bind  the  child  by  his  consent,  from  the  difficulty 
in  many  instances  of  ascertaining  by  whom  such  consent  must  be  given.  By 
the  same  rule  it  must  be  admitted,  that  the  publication  of  banns  cannot  be  for- 
bidden by  natural  parents.  The  result  of  the  whole  is,  that  illegitimate  chil- 
dren are  within  the  general  provisions  of  the  act  prohibiting  marriages  other- 
wise than  by  banns  or  licence :  but  the  consent  of  fathers  and  mothers  required 
by  the  1 1th  section  to  the  validity  of  a  marriage  by  licence,  where  the  child  is 
under  age,  must,  upon  the  principle  as  well  of  the  common  law  as  of  the  ec- 
■  ■      ■  ■  .  ■  ■  > 

(a)  Buller,  J. ;  Lord  Mansfield,  C.  J.  waa  absent. 
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desiastical  law,  be  understood  of  legitimate  fathers  and  mothers :  and  no  such 
consent  having  been  given  in  this  case,  nor  any  consent  by  a  guardian  appointp 
ed  by  the  Court  of  Chancery  for  this  purpose,  the  consequence  is,  that  the  mar- 
riage was  nuU  and  void  by  the  express  enactment  of  the  statute. 

For  the  defendants,  the  case  was  argued  in  the  alternative,  either  that  natu- 
ral children  and  their  parents  were  within  the  several  provisicNis  of  the  mar- 
riage act;  and  then  the  words  of  the  11th  section  were  satisfied  by  the  con- 
sent of  the  natural  mother  Jane  Hughes ;  the  natural  father  being  dead,  and 
no  gnardian  intervening :  or  if  the  words  of  that  section  comprehended  only 
legitimate  fathers  and  mothers;  then  that  this  w(is  casus  omissus,  and  no  coa- 
sent  was  necessary  to  the  obtaining  of  the  marriage  licence  of  the  illegiti- 
mate infant  First,  it  must  be  admitted,  that  the  case  falls  within  the  express 
words  of  the  act :  and  though  the  words  father  and'  mother  there  used  must 
have  the  same  relative  construction :  yet  considering  the  nature  of  the  subject 
matter,  and  the  avowed  object  of  the  act,  to  protect  the  youth  and  inexperi- 
ence of  children  from  surprize  and  imposition,  there  is  no  reason  for  restrain- 
ing the  natural  meaning  of  the  words,  as  there  may  be  in  respect  of  laws 
regulating  the  succession  to  property,  which  are  always  governed  by  legal 
technical  rules.  The  consent  of  illegitimate  parents  where  they  are  known, 
as  in  this  case,  is  as  much  within  the  general  scope  and  reason  of  the  act  as 
that  of  legitimate  parents,  and  their  moral  duty  is  the  same.  The  marriage 
act,  as  Sir  Wm,  Scott  states  in  Homer  v.  Liddiard,  P.  167,  of  Dr.  Croke's 
Report,  introduced  a  new  rule;  for  at  common  law  a  marriage  by  parties  at 
the  age  of  consent  (14  in  males,  12  in  females)  was  good,  though  without  the 
consent  of  parents ;  and  even  when  contracted  before  that  age,  if  they  did  not 
dissent  when  they  attained  it.  The  canons  of  1603,  requiring  the  consent  of 
parents  to  a  licence,  never  bound  the  laity,  but  only  the  clergy  ;  and  before 
the  marriage  act  nothing  was  more  common  than  for  minors  to  marry  without 
any  such  consent  The  question  then  is,  whether  the  Court  is  bound  to  nar- 
row the  words  of  a  new  statute  law  against  the  freedom  and  policy  of  the 
common  law,  which  admitted  of  no  restraint  in  this  matter.  The  act  does  not 
speak  o(  ancestor  or  heir ^ot  other  words  of  legal  technical  signification,  but  of 
father  and  mother,  which  are  terms  of  mere  natural  relation :  hares  est  nomen 
juris  ;  fiUus  est  nomen  natura :  the  word  guardian  was  interposed  merely  to 
meet  the  provbion  of  the  stat.  12  Car.  2.  c.  24.  s.  8,  enabling  a  father  to  ap- 
point a  testamentary  guardian  to  his  children.  What  is  said  in  the  books,  as 
to  a  bastard  being  flius  nulUus,  is  merely  applied  to  real  descent  and  personal 
succession:  but  according, to  Lord  Coke,  Co.  Lit.  3,  b.  a  bastard  may  take  as 
a  purchaser  by  the  name  of  the  son  of  J.  S,  after  he  has  gained  a  name  by 
reputation  as  the  son  of  </.  8. ;  and  thiiT  even  in  a  deed,  where  the  greatest 
certainty  is  required.  And  though  Lord  Coke  goes  on  to  say  in  the  same 
place,  that  a  remainder  cannot  be  limited  to  a  bastard  by  the  name  of  son  or 
issue  of  such  an  one,  before  his  birth ;  yet  the  contrary  of  that  was  expressly 
adjudged  in  Blodwell  v.  Edwards,  Noy,  35.  Moor,  430.  2  Roll.  Abr.  43,  pi. 
11,  cited  in  the  margin  of  the  book,  where  the  remainder  was  granted  to  the 
issue,  whether  lawful  or  unlawful,  of  A,  on  the  body  of  B,  to  be  begotten. 
So  in  Bro.  tit  Graunts,  pi.  17,  where  baron  and  feme  had  a  daughter  Agnes 
before  their  marriage,  and  afterwards  made  a  feoffment,  with  remainder  to 
Agnes  the  daughter  of  the  said  baron  and  feme ;  it  was  held  to  be  a  good 
name  of  purchase,  and  she  recovered  by  that  name  in  assize.  If  a  woman, 
having  a  child  before  marriage  by  a  man  by  whom  after  marriage  she  had  other 
children,  devise  to  her  children;  it  was  considered  (in  Moor  10.  pi.  39,)  to  be 
dear,  that  the  bastard  would  take  under  that  description,  as  being  without 
doubt  her  child ;  though  it  was  then  doubted  in  the  case  of  such  a  devise  by 
the  man.  Certainly,  however,  the  bastard  would  take  in  both  cases,  if  sueh 
appeared  to  be  the  intention  of  the  devisor.  Before  the  statutes  of  H.  H.  25 
H.  8.  c.  22.  s.  3.  28  H.  8.  c.  16.  s.  2,  and  32  H.  8.  c.  38,  the  courts  of  com- 
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mon  law  had  no  jurisdiction  in  matrimonial  causes ;  but  now,  baring  jurisdic- 
tion to  construe  those  statutes,  they  would  grant  a  prohibition  to  the  ecclesias- 
tical court,  if  it  attempted  to  impeach  any  marriage  not  within  the  Levitical 
degrees  as  recognized  by  those  statutes.  But  it  is  admitted,  Homer  ▼.  Lid- 
diard,  Dr.  Croke's  Rep.  177,  that  natural  relations  within  the  terms  of  father, 
mother,  brother,  sister,  S^c,  there  used,  would  be  prohibited  from  intermarry- 
ing ;  and  this  does  not  rest  merely  on  the  principle  on  which  it  is  put  in  the 
ecclesiastical  court,  that  moral  restraints  attach  upon  natural  consanguinity, 
but  upon  the  true  construction  of  those  words  in  the  statutes  of  Hen.  8,  made 
in  pari  materia  with  the  marriage  act,  as  settled  in  the  case  of  Haines  v.  Jef- 
freys.  Com.  Rep.  2.  1  Ld.  Ray.  68.  6  Mod.  168,  and  Comb.  356.  The 
argument  derived  from  the  difficuJty  of  ascertaining  the  natural  father  applied 
as  strongly  to  the  statutes  of  U.  8,  as  it  does  to  the  marriage  act ;  but  the  Court 
thought  that  it  was  not  insuperable,  and  that  the  fact  might  be  ascertained  by 
a  jury  upon  evidence,  as  in  all  other  cases  of  disputed  facts.  The  decision 
upon  the  stat.  4  &  5  Ph.  &.  M.  c.  8,  followed  in  The  King  v.  Cornforth.(a) 
The  2d  section  of  that  statute  first  gives  the  power  to  ihe  father  to  bequeath  or 
grant  by  his  toill,  or  other  act  in  his  lifetime,  the  order,  keying,  education  or 
governance  of  his  child ;  and  it  prohibits  the  taking  such  unmarried  child,  un- 
der 16,  out  of  the  possession  and  against  the  will  of  the  father,  or  of  such  per- 
son to  whom  by  his  will  or  other  act  in  his  lifetime  he  ^all  have  bequeathed  or 
granted  the  order,  keeping,  £&c.  of  such  child ;  with  an  exception  of  any 
taking,  without  fraud,  by  a  master  or  mistress,  or  guardian  in  socage  or 
chivalry,  of  such  child.  Then  the  3d  section  on  which  the  case  of  The 
King  y.  Comforth  was  decided,  speaking  of  a  taking  from  the  possession  of 
the  father  or  mother,  or  of  "  such  person  as  shall  then  happen  to  have,  by  any 
lawful  means,' the  order,  keeping,  education,  or  governance"  of  such  child, 
must  be  understood  of  persons  appointed  by  the  trill  or  other  act  in  the  life- 
time of  the  father^  that  is,  after  his  death,  and  deriving  their  authority  from 
him:  it  could  not  mean  that  the  consent  of  a  school-mistress,  with  whom 
the  child  happened  to  be  placed  by  her  natural  father,  would  take  the  case  out 
of  the  act.  If  therefore  the  natural  father,  from  whose  possession  the  child 
was  taken,  were  not,  as  such,  within  the  act,  it  seems  difficult  to  bring  the 
case  within  it,  as  there  was  no  pretence  of  authority  from  any  other  person 
named  therein  :  and  the  report  in  Strange  puts  the  decision  on  that  ground  ; 
and  so  it  was  considered  by  Buller,  J.  in  TVke  King  ▼.  Edmonton,  2  Const.  85 : 
which  latter  case  is  a  direct  authority  at  law,  and  is  so  admitted  to  be,  upon  the 
very  point  now  in  judgment.  The  case  of  Thoroton  v.  Thoroton{b)  must  also 
be  considered  as  an  authority  on  the  same  side.  An  action  was  first  brought 
by  the  husband  for  criminal  conversation  with  the  wife,  which  was  tried  before 
Mr.  Justice  Grose  on  the  Midland  circuit.  Mrs.  Thoroton  mv^s  an  illegitimate 
child,  who  had  been  married  by  licence  with  the  consent  of  her  putative  father 
Mr.  Manners :  and  it  was  open  to  the  defendant  to  have  taken  that  objection 
to  the  marriage,  if  well  founded ;  but  it  was  not  taken.  Afterwards  the  hus- 
band libelled  in  the  Court  of  Arches  for  a  separation  for  adultery,  when  all  the 
circumstances  appeared  on  the  face  of  the  libel ;  and  afler  sentence,  there  was 
an  appeal  to  the  delegates  by  whom  the  sentence  for  separation  was  confirmed : 
but  no  objection  was  taken  to  the  marriage,  either  by  the  civilians  who  argued, 
or  by  the  Judges  who  decided  the  case ;  though  Sir  Wm,  Scott  said(c)  that  he 
could  not  take  upon  him  to  assert,  that  it  did  in  no  degree  fall  under  the  con- 
sideration of  the  Court  in  the  decision  of  the  case.  >  As  to  the  objection  aris- 
ing from  the  provision  of  the  11th  section  of  the  marriage  act  interposing  the 
consent  of  a  testamentary  guardian  between  the  father  and  mother,  because 
such  a  guardian  cannot  be  appointed  by  a  putatiye  father  under  the  stat.  12  Car. 

(a)  2  Stra.  1162.    And  vide  ante,  p.  9,  note. 

(b)  Mentioned  by  Sir  Wm.  Seott,  in  Homer  v.  Liddiard,  p.  ISd,  of  Dr.  Croke's  Report. 

(c)  lb. 
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2.  c.  24.  8.  8 ;  the  reason  why  such  an  appointment  could  not  be  made  under 
that  statute,  which  was  for  the  abolition  of  feudal  tenures,  was  because  it  had 
relation  to  the  descent  of  real  property.  Unless  lands  descended,  there  could 
be  no  guardian  in  socage;  and  the  8th  clause  was  to  enable  fathers  to  substi- 
tute guardians  by  will  of  their  children  for  guardians  in  socage,  and  to  extend 
the  period  from  14  to  21  years ;  but  substantially  they  are  the  same.(a)  But 
the  words  of  the  11th  clause  of  the  marriage  act  are  as  well  adapted  to  the 
case  where  the  father  has  no  power  to  appoint  such  a  guardian,  as  to  the  case 
where,  having  such  a  power,  he  has  not  chosen  to  exercise  it ;  for  they  are, 
**  in  case  there  shall  be  no  such  guardian  "  (not,  "  in  case  the  father  shall  not 
appoint  such  guardian  ")  then  the  mother  is  to  consent  Then  the  practice  of 
the  Court  of  Chancery  in  appointing  guardians  to  consent  to  the  marriage  by 
licence  of  bastards,  which  is  relied  on,  cannot  press  much  upon  the  argument 
as  to  the  legal  construction  of  the  statute ;  for  it  would  be  sufficient  to  account 
for  it  as  a  matter  of  abundant  caution,  that  the  question  had  been  doubted  by 
any  professional  adviser  at  any  time :  it  is  an  ex  parte  proceeding,  which  could 
admit  of  no  controversy ;  and  the  practice  of  the  Court  has  always  been  to 
appoint  the  acknowledged  father  if  living,  or,  if  dead,  the  mother. 

But,  2dly,  if  the  natural  parents  cannot  consent  within  the  act,  then  this  is 
casus  omissus  altogether,  and  no  consent  was  necessary.  At  common  law  no 
consent  of  parents  was  necessary,  if  the  parties  were  of  the  age  of  consent : 
and  the  legislature  could  never  have  intended  to  impose  a  condition  on  any 
persons  which  was  impossible  to  be  performed  by  them.  Of  those  to  whbm 
the  law  denies  father,  mother,  or  testamentary  guardian,  the  consent  of  such 
cannot  be  required :  the  consent  therefore  required  in  that  clause  must  be 
confined  to  legitimate  children  ;  and  to  make  the  construction  of  it  consistent 
and  uniform,  the  consent  of  a  guardian  appointed  by  the  Court  of  Chancery 
must  be  taken  to  be  only  substituted  in  the  place  of  the  consent  of  the  father, 
testamentary  guardian,  and  mother,  where  there  might  have  been  persons  stand- 
ing  in  those  relations  to  the  minors  spoken  of.  Considering  the  object  of  the 
act,  this  is  a  question  of  common  sense  rather  than  of  technical  construction 
on  the  words  of  it.  If  natural  children.be  within  the  act  at  all,  they  must  be 
within  all  the  provisions  of  it;  but  they  must  be. either  altogether  within  dr 
altogether  out  of  it 

The  Court  took  time  for  consideration  ;  and  finally  the  Judges  not  being  all 
agreed  in  opinion,  the  following  separate  certificates  were  sent  to  his  Honour. 

This  case  has  been  twice  argued  before  us  by  counsel :  we  have  consid- 
ered it,  and  are  of  opinion,  that  all  marriages,  whether  of  legitimate  or  ille- 
gitimate persons,  are  within  the  general  provision  of  the  statute  26  Geo.  2. 
c.  33,  which  requires  all  marriages  to  be  by  banns  or  licence ;  and  that  the 
consent  of  the  natural  mother  to  the  marriage  by  licence  of  an  illegitimate 
minor  is  not  a  sufficient  consent  within  the  llth.  section  of  that  act :  conse- 
quently, that  the  marriage  had  and  solemnized  between  the  said  John  Wynne 
Hughes  and  Jane  the  mother,  on  the  9th  September  1792,  in  manner  aforesaid, 
was  not  a  good  and  lawful  marriage,  but  was  void  by  force  of  the  said  statute 
of  26  G.  2.  c.  33.  Ellenborouoh. 

S.  Lb  Blanc. 
J.  Batley. 

Hatuig  heard  this  case  argued  by  counsel  on  the  part  of  the  plaintiff  and 
defendant,  and  having  considered  the  words  and  purview  of  the  stat.  26  G.  2. 
c.  33,  and  particularly  of  the  11th  sect  of  that  statute,  it  seems  to  me  fi'om 
the  words  of  that  section,  that  the  legislature,  had  in  their  contemplation  only 
the  marriages  by  licence  of  such  legitimate  children  who  had,  or  might  have 

(a)  Vanch.  179.  Duke  of  Beaufort  y.  Berty^  1  P.  Wms.  704,  and  Eyre  y.  CowUeae  &f 
Shaftesbury,  2  P.  Wms.  107,  &c. 
Vol.  VI.  4 
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either  parents  to  consent  to  the  marriage  of  sach  children,  or  guardians  whom 
the  legislature  intended  to  substitute  for  such  parents  under  different  circum- 
stances ;  and  that  they  had  not  in  their  contemplation  to  provide  for  the  mar-* 
riages  of  illegitimate  children  whose  parents  could  not  legally  forbid  the  banns, 
if  thej  were  to  be  married  by  banns,  and  who  could  have  no  such  parents  as 
are  intended  to  be  described  in  the  11th  sect,  of  the  act  aboye  mentioned, 
that  is,  legitimate  parents,  if  they  were  to  be  married  by  licence :  and  there- 
fore that  the  marriage  had  and  solemnized  between  the  said  John  Wynne 
Hughes  and  June  Hughes  the  mother  on  the  9th  September  1702,  was  casus 
emissus  in  the  statute,  and  a  good  and  lawful  marriage  to  entitle  the  said  Jane 
Wynne  Hughes  to  succeed  to  the  real  estates  of  which  the  said  Zaehary 
Hughes  died  seised  as  afwesaid,  as  his  lawful  heir. 

N.  Gross. 


Parkin  t;.  Tunno. 

11  East,  22.    April  20, 1809. 
[S.  C.  at  Nisi  Prius,  2  Campb.  59.] 

ApoIicTof  insarance  ft-om  Bristol  to  Monte  Video^or  other  port  id  the  river  Plate,  where 
the  snip,  aAer  arriving  off  Maldonado  at  the  mouth  of  the  Flatty  was  immediately  or- 
dered off  by  the  British  Commandeir  there,  (the  enemy  bavins  before  got  poasesaion 
of  every  other  port  in  the  river,)  will  not  cover  a  loaa  which  nappened  to  the  goods 
insured  by  a  peril  of  the  sea  after  the  ship's  departure  from  tjience  in  her  way  to  Rio 
Janeiro,  whicn  was  the  nearest  friendly  port,  and  to  which  she  was  under  a  necessity 
of  going  for  water  and  repairs. 

THIS  was  an  action  on  a  policy  of  insurance  on  goods  6n  board  the  ship 
Laurel,  at  and  from  Bristol  to  Monte  Video,  and  any  other  port  or  ports  in 
the  river  Plate  in  possession  of  iheEngUsh;  and  the  plaintiff  declared  on  a 
loss  by  perils  of  the  sea.  It  appeared  at  the  trial  at  Guildhall,  before  Lord 
Ellenborough,  C.  J.  that  when  the  vessel  arrived  in  the  Plate,  Monte  Video, 
and  every  other  port  in  that  river,  except  Maldonado,  was  in  possession  of  the 
enemy;  (there  being  then  war  between  Great-Britain  Rud  Spain;)  and  the 
English  commander  of  Maldonado  ordered  the  vessel  away  immediately  upon 
her  arrival,  in  consequence  of  the  urgency  of  public  affairs,  which  did  not 
admit  of  any.  delay :  whereupon  the  vessel,  being  short  of  water,  -and  in  want 
of  repairs,  bore  away  directly  for  Rio  Janeiro  in  the  Brazils,  being  the  nearest 
friendly  port  of  safety,  apd  in  her  course  thither  she  met  with  a  peril  of  the 
sea,  to  which  the  injury  sustained  by  the  goods  might  fairly  be  attributed  in 
the  absence  of  any  direct  evidence  of  a  prior  cause  of  damage. 

It  was  therefore  insisted  at  the  trial,  and  now  again  by  The  Attamey-Cten^ 
ral,  in  moving  to  set  aside  a  nonsuit,  that  the  ship  not  being  able  under  these 
circumstances  to  proceed  to  any  port  in  the  river  Plate  in  the  possession  of 
an  enemy,  and  being  ordered  away  from  Maldonado  immediately  after  her 
arrival  there,  by  the  authority  of  the  British  commander  whom  the  master 
was  bound  te  obey,  the  policy  continued  to  cover  her  to  the  nearest  port  of 
safety  to  which  she  was  under  the  necessity  of  repairing.     But 

Lord  Ellenborough,  C.  J.  at  the  trial,  and  the  rest  of  the  Court  now, 
were  of  opinion,  that  the  policy  containing  a  contract  for  a  specific  Toyage 
could  not  be  extended  by  implication  to  cover  the  ship  in  her  voyage  to  Rio 
Janeiro,  notwithstanding  the  circumstances  which  had  occurred  to  induce  the 
necessity  of  it :  and  therefore  refused  the  rule. 
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Irwin  V.  Deannan. 

11  East,  23.    April  20, 1809. 

Dmmages  ultra  the  mere  Ion  of  serrice  having  been  given  against  the  defendant  for  de- 
baachiog  and  ffettiog  with  child  the  adapted  daughter  and  servant  of  the  plaintiff,  by 
which  ho  lost  her  service,  the  Court  refused  to  set  aside  the  inquisition. 

THIS  was  an  action  on  the  caae  for  damages,  charged  in  one  count  to  be, 
for  debauching  and  getting  with  child  the  adopted  daughter  and  servant  of  the 
plaintifif,  by  which  he  lost  her  service ;  and,  in  another  count,  for  debauching 
his  servant,  generally,  per  ^uod,  &c. :  and  the  defendant  having  suffered  judg- 
ment by  default,  a  writ  of  inquiry  was  executed  before  the  sheriff  of  MiddU- 
uz,  when  it  appeared  in  evidence  that  the  plaintiff,  an  officer  in  the  army,  had 
taken  charge  of  the  infant  daughter  of  a  deceased  soldier  in  the  regiment, 
who  had  been  a  friend  and  comrade  of  his,  which  daughter  he  had  bred  up 
for  several  years  in  his  house,  where  she  was  performing  the  offices  of  a 
menial  servant,  (being  the  only  one  he  kept,)  at  the  time  she  was  debauched 
by  the  defendant  The  only  actual  damage  proved  by  the  plaintiff  was  the 
loss  of  the  young  woman's  service  for  5  weeks,  during  the  time  of  her  absence 
in  the  parish  workhouse,  where  she  lay  in ;  the  expence  of  her  lying  in  having 
been  paid  by  the  defendant  But  the  jury  under  these  circumstances  gave 
100/.  damages. 

Abbott  now  moved  to  set  aside  the  inquisition  of  damagef ,  as  being  greatly 
excessive,  with  respect  to  the  general  count ;  and  having  no  legal  foundation, 
with  respect  to  the  count  charging  in  a^^gravation  that  the  servant  was  the 
plaintiff's  adopted  daughter.  The  allowing  of  an  action  of  this  description 
even  bjr  a  legitimate  parent  is  an  anomalous  case ;  as  enabling  one  person  to 
recover  damages  for  an  injury  done  to  another ;  but  having  been  so  long  coun- 
tenanced by  the  courts  ib  practice,  it  cannot  now  perhaps  be  questioned  upon 
principle.  And  the  extension  of  the  remedy,  in  Edmondson  v.  Mac^U,  2 
Term  Kep.  4,  to  an  action  by  an  aunt  with  whom  the  niece  was  living,  was 
very  much  doubted  at  the  time ;  and  the  case  ultimately  ended  in  a  compro- 
mise. At  least  that  cannot  be  called  into  precedent  for  a  further  extension  of 
the  principle  to  the  case  of  one  who  is  no  relation  at  all,  but  only,  as  the  count 
states,  by  adoption,  which  is  not  recognized  by  our  law. 

Lord  Ellenborough,  C.  J.  This  has  always  been  considered  as  an  action 
sui  generis y  where  a  person  standing  in  the  relation  of  a  parent,  or  in  loco 
parentis,  is  permitted  to  recover  damages  for  an  injury  of  this  nature  uUra 
the  mere  loss  of  service.  But  even  in  the  case  of  an  actual  parent,  the  loss 
of  service  is  the  legal  foundation  of  the  action.  And  however  difficult  it  may 
be  to  reconcile  to  principle  the  giving  of  greater  damages  on  the  other  ground, 
the  practice  is  become  inveterate  and  cannot  now  be  shaken.  And  having 
been  considered,  in  the  case  of  Edmondson  v.  MacJuU,  to  extend  to  an  aunt, 
as  one  standing  in  loco  parentis,  I  think  that  this  plaintiff,  who  had  adopted 
and  bred  up  the  daughter  of  a  friend  and  comrade  from  her  infancy,  seems  to 
be  equally  entitled  to  maintain  the  action,  on  account  of  the  loss  of  service  to 
him  aggravated  by  the  injury  done  to  the  object  on  whom  he  had  thus  placed 
his  affection. 

Per  Curiam,  Role  refused.  ( 1 ) 

(1)  Vide  2£8p.  Dig.  S79. .  New*Y«rk  edit. 
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Sturmy  qui  tarn  v.  Smith. 

llEaft,25.    April  20, 1809. 

Action  lies  upon  the  itat.  44  Geo.  3.  c.  13.  s.  4,  hj  a  common  informer,  suing  for  himself 
and  the  king,  to  recover  a  penalty  against  the  sheriff  for  the  misconduct  of  his  bailiff, 
in  wilflilly  suffering  a  seaman  to  go  at  large  who  had  been  taken  out  of  the  king's  ser- 
vice by  arrest  on  civil  process,  on  which  be  was  afterwards  bailed,  instead  of  deliver- 
ing him  over  to  the  charge  of  a  proper  naval  officer :  the  statute  which  speaks  of  sher- 
tffs,  gaolersy  or  other  offeers  arresting^  apprehending^  or  taking  in  execution  sVicb  sea- 
men, or  in  whose  custody  they  may  be,  and  who  are  made  liable  for  their  escape, 
meaning  by  ^^  other  officers**  such  as  may  be  charged  with  the  execution  of  criminal 
warrants  against  such  seamen,  or  to  whom  any  process  may  properly  be  directed  for 
their  arrest,  detention,  or  discharge ;  and  not  the  inferior  officers  of  the  sheriff.  And 
the  sheriff  may  be  charged  in  such  action  for  wrongfully  and  wilfully  permitting  the 
escape. 

THE  Stat.  44  Geo.  3.  c.  13.  s.  1,  reciting  that  seamen  had  of  late  been  taken 
out  of  the  king's  service  by  means  of  arrests  and  detainers,  as  well  for  real  or 
pretended  debts  as  upon  charges  for  alleged  criminal  offences,  and  have  been 
afterwards  discharged  out  of  custody  by  due  course  of  law,  or  by  consent  of 
the  persons  at  whose  suit  or  on  whose  complaint  they  had  been  so  arrested  or 
apprehended,  in  order  to  enable  them  to  desert  from  the  king's  service ;  for 
remedy  enacts,  that  whenever  any  seaman,  &c.  shall  be  arrested,  apprehended, 
or  taken  in  execution  by  any  sheriff  or  other  officer  or  officers^  on  mesne  or  other 
process,  or  by  virtue  of  any  warrant  for  any  alleged  criminal  offence,  and  shall 
be  thereby  taken  out  of  the  king's  service,  d&c.  the  sheriffs  gojoler^  or  other  offi- 
cer or  officers f  leJio  shaU  have  arrested  or  apprehended  any  such  seaman,  S^c.  or 
in  whose  custody  any  such  seaman,  £&c.  shall  happen  to  be  by  way  of  detainer, 
&c.  shall  not  discharge  any  such  seaman,  £&c.  out  of  his  or  their  custody 
either  on  satisfaction  of  the  debt,  or  want  of  prosecution  for  or  upon  acquittal 
of  the.  charge  on  which  such  seaman,  d&c.  shall  be  in  custody  as  aforesaid,  or 
on  bail  or  by  consent,  £&c. :  but  shall  detain  every  such  seaman,  in  his  or  their 
custody,  and  with  all  convenient  speed  convey  and  securely  deliver  him  to  the 
commander  in  chief  of  some  of  bis  majesty's  ships,  or  to  some  authorized 
commissioned  officer,  £&c.  nearest  to  the  place  where  such  seaman,  &rc.  shall 
be ;  in  order  that  he  may  be  kept  to  serve  on  board  the  fleet  as  before.  And 
8.  4,  enacts  that  '^  in  case  any  sheriff  gaoler,  or  other  officer  or  officers  shall 
not  securely  convey  and  deliver  any  such  seaman,  £&c.  to  such  commander  in 
chief,  &.C.  but  shall  either  wilfully  or  negligently  permit  such  seaman,  £&c.  to 
escape ;  every  such  sheriff,  gaoler,  or  other  officer  or  officers,  shall  for  every 
such  offence  forfeit  lOOZ.,  to  be  sued  for  by  action  of  debt,"  £&c. 

The  present  was  an  action  of  debt  framed  upon  this  statute,  stating  that  J. 
TV.  was  an  impressed  seaman  in  his  majesty's  navy  on  bo&rd  the  ship  Enter' 
prize,  &c.  and  was  in  custody  of  a  lieutenant  of  his  majesty ;  that  a  bill  of 
latitat  issued  to  the  sheriff  of  Middlesex  to  arrest  him  for  1/.,  which  was  deli- 
vered to  the  sheriff  to  be  executed,  and  by  virtue  of  that  the  defendants  did 
arrest  J,  W.  and  took  him  out  of  the  said  vessel,  and  that  J,  W.  afterwards 
gave  bail  to  the  sheriff;  yet  the  defendants,  not  regarding  the  ^atute,  did  not 
convey  J,  W.  to  any  commander  in  chief,  £&c.,  but  unlawfully  and  wilfully 
did  permit  J,  W.  to  escape,  whereby,  &c.  they  forfeited  100/.,  which  the  plain- 
tiff sued  to  recover,  half  for  himself,  and  half  for  the  king. 

At  the  trial  before  Lord  ElUnborough,  C.  J.  at  the  Sittings  at  Westminster, 
the  latitat  issued  against  /.  W, ;,  his  arrest  by  one  of  the  sheriff's  bailiffi ;  the 
sheriff's  return  of  cepi  ^iorpus;  the  situation  of  J,  W.  as  an  impressed  seaman 
in  the  navy  as  stated  in  the  declaration ;  and  the  wilful  escape  permitted  by 
the  bailiff  afler  /.  W.  had  given  bail,  were  proved ;  and  the  only  question  was. 
Whether  the  sheriff  were  liable  in  this  action  for  the  acts  of  his  bailiff,  within 
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the  true  constraction  of  the  statute ;  or  whether  the  action  should  have  been 
brought  against  the  immediate  bailiff  who  permitted  the  seaman  to  escape  after 
his  arrest ;  in  other  words,  whether  proof  of  the  wilful  act  of  the  officer  who 
suffered  the  escape  were  sufficient  to  sustain  the  allegation  of  a  mlful  escape 
against  the  sheriff  in  a  penal  action.  The  plaintiff  recovered  a  verdict  for  the 
penalty  at  the  trial :  and  leave  was  given  to  the  defendant's  counsel  to  move  to 
enter  a  nonsuit,  if  the  Court  thought  the  action  ill  founded.  This  was  accord- 
ingly moved  in  Hilary  term,  and  a  rule  obtained,  on  the  ground  that  the  she- 
riff was  only  answerable  civiliter,  and  not  criminaliter,  for  the  act  of  his  bailiff; 
that  a  penal  action  was  of  a  criminal  nature ;  and  that  there  was  no  instance 
in  the  books  of  such  an  action  maintained  against  a  sheriff  for  the  act  of  his 
bailiff;  though  the  sheriff  was  admitted  to  be  liable  in  remedial  actions  by  the 
party  grieved ;  as  in  Woodgaie  v.  Knaichbull,  2  Term  Rep.  184.  On  this 
day,  Ix>rd  Ellenbwoughy  after  making  his  report,  and  stating  the  question  as 
above  mentioned,  referred  to  Laicock*s  case,  Latch.  187,  where  the  general 
rule  is  laid  down,  that  the  sheriff  shall  be  answerable  for  every  act  of  his  offi- 
cers in  the  execution  of  his  office,  except  that  he  shall  not  be  imprisoned  or 
indicted  for  the  act  of  his  under-«heriff ;  but  for  other  matters  of  damages  to 
the  party,  the  sheriff,  (and  not  the  under-sheriQ^  whose  act  there  was  com- 
plained of,)  shall  answer  to  the  party,  and  shall  be  fined  and  amerced ;  and 
Wkitlock,  J.  agreed  that  the  sheriff,  and  not  the  under-sheriff,  should  be 
charged  for  an  escape,  because  it  was  a  misdemeanor  in  the  execution  of  his 
office,  and  the  sheriff  was  the  sole  officer  as  to  the  Court. 

The  Aitomey»Oeneral,  Garraw,  and  Richardson,  shewed  cause  against  the 
rule ;  and  relied  on  the  manifest  intention  of  the  statute  in  question  to  make 
the  sheriff  liable  for  the  acts  of  his  bailiffs,  by  naming  him  in  the  several 
clauses;  although  the  Legislature  could  not  have  contemplated  that  arrests 
were  made  by  his  own  hand  :  and  therefore  they  must  have  intended  to  make 
him  liable  in  respect  of  the  acts  of  his  officers :  and  the  words  "  or  other  offi- 
cer or  officers,"  in  addition  to  sheriffs  or  gaolers,  mean  other  officers  of  the 
same  kind,  such  as  bailiffs  of  liberties.  They  also  referred  to  Woodgaie  v. 
Knatchlmll,  2  Term  Rep.  184;  and  Pechell  v.  Layton,  2  Term  Rep.  512.  712, 
which  last  was  the  case  of  a  penal  action  against  the  sheriff  for  the  act  of  his 
officer. 

Marryat  and  Camyn,  contra,  said  th^t  they  could  find  no  case  of  an  action 
by  a  common  informer  for  a  penalty  against  the  sheriff  for  the  act  of  his  offi- 
cers ;  though  he  was  answerable  in  damages  to  the  party  grieved  by  their  mis- 
conduct :  and  they  observed  that  both  Woodgaie  v.  Knatchhull  and  Pechell  v. 
Layion,  were  actions  by  the  parties  grieved,  to  whom  alone  the  treble  damages 
in  the  one  case,  and  the  penalty  in  the  other,rwere  given  by  the  stat.  29  Eliz.  c. 
4,  and  the  stat.  32  G.  2.  c.  28.  s.  12,  on  which  those  actions  were  respectively 
founded.  They  contended  that  the  object  of  the  act,  in  mentioning  '*  sheriffs, 
gaolers,  or  other  officer  or  officers,'*  was  to  make  each  of  them  personally  liable 
to  his  own  misconduct  in  the  particular  case  provided,  and  not  to  make  the 
superior  only  answerable ;  if  this  were  otherwise,  gaolers  would  not  have  been 
mentioned  by  name,  for  whom  as  well  as  for  his  bailiff  the  sheriff  is  civilly 
responsible  by  the  general  law.  No  doubt  the  bailiff  arresting  and  peroaitting 
the  escape  would  he  liable  to  the  penalty.  [Lord  Ellenhorough,  C.  J.  That 
is  not  so  clear :  for  if  the  sheriff  were  meant  to  be  made  responsible  for  the 
acts  of  his  own  officers,  I  am  not  prepared  to  say  that  any  of  his  bailiffs  would 
be  liable  to  the  penalty  in  this  clause :  but  it  is  not  necessary  to  decide  that 
question  now.]  At  most  the  sheriff  himself  can  only  be  charged  as  for  a 
negligent  escape  by  the  improper  conduct  of  his  bailiff,  and  not  for  a  wilfitl 
escape  with  which  he  is  charged  in  the  declaration;  for  wilful  implies  a  per- 
sona) act.  Like  any  other  master  he  may  be  chargeable  with  negligence 
through  the  medium  of  his  servant,  for  whose  acts  within  the  scope  of  their 
employment  the  master  is  liable;  because  it  is  his  duty  to  employ  proper  per- 
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Bona  to  execute  his  orders ;  but  if  the  act  be  charged  to  be  tMJvUy  dooe  by 
the  servaat,  the  master  would  not  be  liable. 

Lord  Ellbnborough,  C.  J.  Before  the  act  of  the  44th  of  the  Xing  was 
passed  there  existed  that  great  inconyenience  to  the  public  na?al  service,  that 
seamen  who  had  volunteered  or  been  impressed  were  afterwards  taken  out  of 
the  service  by  means  of  arrests  or  detainers  for  alleged  debts  or  offences,  from 
which  they  were  afterwards  discharged  either  by  due  course  of  law  or  by  col- 
lusion with  the  parties,  and  were  thereby  enabled  to  withdraw  themselves  from 
the  service.  The  act  recites  the  mischief  and  provides  a  remedy,  by  requir* 
ing  the  sheriff  or  sheriffs,  gader  or  gaolers,  or  other  officer  or  officers  who 
shall  have  arrested  or  apprehended  any  such  seaman,  or  in  whose  custody  he 
shall  be  by  virtue  of  any  writ,  process,  warrant,  charge,  or  accusation,  or  of 
any  judgment  or  sentence  of  a  court,  after  the  party  would  otherwise  have 
been  entitled  to  his  discharge  in  respect  of  the  arrest  or  detainer  upon  civil  or 
criminal  process,  d&c.:  to  detain  him  and  deliver  him  over  to  some  proper  officer 
of  the  navy.  And  the  penalty  is  afterwards  given  against  the  sheriff,  gaoler,  or 
other  officer,  who  shall  not  make  such  delivery,  but  wilfully  or  negligently  per- 
mit an  escape.  The  legislature  meant,  therefore,  to  extend  the  duty  of  the 
officer  who  had  the  civil  01^  criminal  custody  of  the  seaman,  when  that  duty 
would  otherwise  have  concluded  with  discharging  him,  to  hold  his  person  over 
for  the  other  purpose,  provided  by  the  act,  of  the  naval  service  in  which  he 
was  before  engaged.  Now,  though  it  is  admitted  that  this  seaman  was  for  all 
civil  purposes  to  be  considered  as  in  the  custody  of  the  sheriff,  by  virtue  of  the 
arrest  of  his  bailiff;  and  though  the  act  exprd^y  mentions  seamen  arrested, 
apprehended,  or  taken  in  execution  by  any  "  sheriff  or  sheriffs  or  other  officer 
or  officers ;"  yet  it  is  in  effect  contended  that  the  word  sheriff  in  the  act  does 
not  mean  sheriff ,  but .  means  under-sheriff  or  some  other  inferior  officer  in 
whose  actual  custody  the  seaman  is.  But  why  should  not  the  legislature  have 
meant  that  which  they  have  expressed  ?  Why  should  not  that  officer  who  is 
personally  liable  to  the  plaintiff  at  whose  suit  the  seaman  is  arrested  or  detained 
upon  civil  process  for  his  safe  custody,  be  also  made  personally  liable  to  the 
crown  for  his  restoration  to  the  public  service  out  of  which  he  had  been  before 
taken?  In  every  case  where  the  sheriff  is  mentioned  in  the  act  he  must  ne- 
cessarily be  liable ;  and  there  are  other  parts  of  the  act  where  he  is  named  as 
doing  or  liable  to  do  certain  acts,  which  it  is  notorious  are  always  in  fact  done 
by  his  officers :  and  by  the  general  rule  of  law  the  sheriff,  though  not  person- 
ally acting,  is  liable  for  the  wrongful  act  of  his  bailiff.  As  in  Lmcock's  case, 
in  Latch.  187,  where  the  contention  was  that  the  under-sheriff  was  liable  Upon 
his  personal  misconduct  for  not  arresting  and  detaining  a  person  against  whom 
a  writ  had  issued  at  the  suit  of  the  plaintiff,  which  was  delivered  to  the  under 
sheriff  in  whose  presence  the  defendant  in  the  suit  then  was :  but  Doderidge, 
J.  held  that  for  every  default  in  the  execution  of  his  office,  although  by  the 
neglect  or  fraud  of  the  under  sheriff,  the  sheriff  shall  be  amerced  and  fined 
here  and  in  the  Exchequer :  and  Jones,  J.  agreed,  with  this  difference  only, 
that  the  sheriff  shall  not  be  imprisoned,  nor  shall  any  indictment  lie  against 
him  for  the  act  of  his  under-sheriff.  And  Whitlock,  J.  agreed  that  the  sheriff, 
and  not  the  under-sheriff,  should  be  charged  because  it  is  a  misdemeanour  in 
the  execution  of  his  office,  and  the  sheriff  is  the  sole  officer  with  respect  to  the 
court.  In  truth,  in  all  cases  where  the  sheriff  is  attached  for  not  bringing  in 
the  body,  although  by  that  proceeding  he  be  made- amenable  to  the  benefit  of 
the  party  injur^,  yet  it  is  penal  in  the  form  of  it,  by  fine  to  the  King.  But 
then  it  is  said,  that  there  is  no  instance  in  which  a  sheriff  has  been  held  liable 
in  a  qui  tam  action  for  the  act  of  his  officer.  Such  i^n  action  was,  however, 
brought  in  Stanvfay  q.  t.  v.  Perry,  2  Bos.  6l  Pull.  157,  and  the  plaintiff  re- 
covered a  verdict ;  no  question  was  made  but  that  the  sheriff  was  liable  in  the 
penalty  upon  the  29  Eliz.  c.  4,  for  the  extortion  of  his  officer ;  though  that 
was  not  the  principal  point  in  the  oase^  and  a  new  trial  was  granted  upon  ano* 
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ther  groottd :  but  tbe  plaintiiT  afterwards  had  a  rerdict  and  jadgment ;  so  that 
the  point  did  arise ;  bat  no  objection  was  ever  taken  to  it.  Then  as  the  she^ 
riff  is  liable  to  the  plaintiff  in  an  action  for  the  escape  of  the  defendant  out  of 
his  custody  by  the  wilful  act  of  his  bailiff;  so  is  he  liable  upon  this  statute  to 
the  King,  who  has  an  interest  in  the  persons  of  those  seamen  who  constitute 
the  national  force,  and  is  injured  by  their  being  withdrawn  from  it. 

Grose,  J.  The  question  is,  whether  the  seaman  must  not  be  said  to  have 
been  arrested  by  the  sheriff  at  the  suit  of  the  plaintiff  in  the  action  ?  for  if 
so,  the  statute  is  clear  that  the  sheriff  is  chargeable  with  the  delivery  of  the 
seaman  over  to  the  custody  of  the  King's  naval  officer  after  satisfaction  of  the 
writ.  Is  such  arrest  then  to  be  deemed  the  act  of  the  sheriff,  or  of  his  officer  7 
It  is  made  by  the  officer  of  the  sheriff,  and  by  virtue  of  the  sheriff's  warrant. 
Then  why  is  it  not  to  be  deemed  the  act  of  the  sheriff  as  much  as  It  is  with 
respect  to  the  party  at  whose  suit  the  seaman  was  arrested.  And  as  the  sheriff 
would  be  liable  to  such  party  for  the  wilful  act  of  his  officer  in  permitting  an 
escape ;  it  would  be  strange  to  say  against  the  plain  words  of  this  statute,  that 
the  King  should  not  have  a  remedy  against  his  own  officer  for  the  misconduct 
of  those  employed  by  him  in  the  execution  of  his  office,  when  every  subject 
has  a  remedy  in  like  cases  against  the  sheriff.; 

Lx  Blanc,  J.  The  question  arises  on  the  construction  of  the  stat.  44  G. 
3,  which  specifically  imposes  a  forfeiture  of  lOOZ.  on  every  sheriff,  gaoler,  or 
other  officer,  who  shall  not  safely  conduct  and  deliver  to  a  naval  officer  any 
seaman  in  the  King's  service  who  shall  have  been  arrested,  apprehended,  or 
detained  by  such  sheriff,  gaoler,  or  other  officer,  by  virtue  of  any  process, 
warrant,  d£rc.,  when  the  seaman  would  otherwise  have  been  entitled  to  be  dis- 
charged out  of  custody  upon  such  civil  or  criminal  process.  And  the  question 
is,  whether  the  legislature  meant  to  impose  the  penalty  on  the  sheriff  only  in 
case  of  his  having  personally  arrested,  apprehended,  or  detained  the  seaman. 
Now,  if  the  statute  had  not  had  the  words  "  or  other  officer  or  officers  "  in 
it,  it  could  hardly  have  been  contended  that  the  sheriff  would  not  have  been 
liable  for  the  acts  of  his  own  officers :  it  is  therefore  material  to  consider  what 
is  the  meaning  of  those  words,  "  or  other  officer  or  officers."  The  statute  in 
the  first  instance  only  speaks  at  first  of  seamen  arrested,  apprehended,  or  taken 
in  execution,  by  any  sheriff  or  other  officer  or  officers ;"  by  virtue  of  any 
writ  or  process  whatsoever,  or  by  virtue  of  any  warrant  for  an  alleged  criminal 
offence :  but  when  speaking  afterwards  of  seamen  tn  custody,  it  introduces 
the  word  gaoler,  in  addition  to  sheriff  or  other  officer.  The  word  5Aert^  there- 
fore is  used  with  reference  to  arrests,  &c.  of  seamen  charged  with  any  process 
civil  or  otherwise,  directed  to  the  sheriff;  and  officer,  with  reference  to  such  as 
may  apprehend  seamen  charged  with  any  offence  by  virtue  of  any  warrant 
from  magistrates ;  and  gaoler  is  used  when  speaking  of  seamen  committed  to 
his  cnst^y.  That  this  is  the  meaning  of  the  word  officer  is  further  evident 
from  the  2d  section,  which  jequirea  that  in  case  any  such  seaman  shall  be 
removed  out  of  the  custody  of  any  sheriff,  gaoler,  or  other  officer,  by  whom 
be  shall  have  been  arrested  or  apprehended,  or  in  whose  custody  he  shall  be, 
into  the  custody  of  any  other  sheriff,  gaoler,  or  officer  by  habeas  corpus,  6lc,, 
the  sheriff,  gaoler,  or  other  officer,  so  havinff  arrested,  or  apprehended  such 
seaman,  or  m  whose  custody  he  shall  be,  shall  certify  in  writing  to  the  sheriff, 
gader,  or  other  officer  into  whose  custody  the  seaman  shall  be  so  remoped,  upon 
the  back  of  the  writ  or  other  proceeding  by  which  such  seaman  shall  be  remov- 
ed, that  he  is  liable  to  be  detained  for  his  majesty's  service.  Now  it  is  clear 
that  other  officer  than  the  sheriff  or  gaoler,  could  not  there  mean  any  sheriff's 
officer ;  for  who  but  the  sheriff  himself,  or  the  gaoler  to  whose  custody  the 
party  is  committed,  or  other  officer  having  the  execution  of  process,  is  the 
officer  to  whom  the  writ  of  habeas  corpus  is  ever  directed,  or  who  is  to  certify 
as  there  required.  It  cannot  apply  to  any  inferior  officer  of  the  sheriff,  who 
is  a  mere  servant  of  his,  in  whose  actual  custody  the  seaman  may  happen  to 
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be ;  but  to  such  an  officer  to  whom,  as  such,  the  writ  of  habeas  corpus  may  be 
directed.  Then  if  the  sheriff  only  be  meant,  and  not  any  of  his  inferior  fa- 
cers, under  the  description  of  "  sheriff ,  gaoler,  or  other  oJUer"  it  is  clear  that 
the  sheriff  would  be  liable  upon  the  statute  for  the  act  of  his  officer. 

Bayley,  J.  It  is  said  that  there  is  no  instance  where  a  sheriff  has  been 
held  liable  in  a  penal  action  by  a  common  informer  for  the  act  of  his  officer : 
but  in  Woodgate  y^  KnaichbuU,  where  the  sheriff  was  held  liable  in  the  pe- 
nalty of  treble  damages  to  the  party  grieved  on  the  stat.  29  Eliz.,  Mr.  Justice 
Ashhurst  intimated  a  strong  opinion  that  the  sheriff  would  be  liable  on  the 
clause  giving  the  penalty,  half  to  the  informer,  and  half  to  the  King.  And 
Mr.  Justice  Buller  explained  the  expression  in  the  books,  that  the  sheriff  is 
answerable  civiliter,  and  not  criminaliter,  for  the  acts  of  his  bailifl&,  by  refe- 
rence to  the  authorities,  to  mean  that  the  sheriff  shall  not  be  indicted  for  the 
acts  of  his  bailiff,  but  shall  be  liable  in  a  civil  action  to  make  pecuniary 
satisfaction.  And  Mr.  Justice  Grose  said,  that  he  would  not  give  any  opinion 
on  the  point  whether  the  action  could  be  maintained  against  the  sheriff  for 
the  penalty,  though  he  had  not  much  doubt  on  that.  Then  the  case  of  8twiir 
way  qui  tarn  v.  Perry  was  an  action  for  the  penalty  by  a  common  informer 
against  the  sheriff,  it  was  twicertried,  and  the  plaintiff  recovered :  and  there- 
fore if  it  had  occurred  either  to  the  Court  or  the  Bar,  that  the  action  was 
improperly  brought  against  the  sheriff  himself  for  the  act  of  his  officer,  no 
doubt  it  would  have  b^n  questioned.  Half  of  the  penalty  there  went,  to  the 
King,  and  half  to  the  informer.  It  appears  therefore  that  the  assumed  ground 
of  objection  to  this  action,  from  the  want  of  precedent,  is  not  so  strong  as  was 
supposed.  Upon  the  words  of  this  act  there  can  be  no  doubt  It  speaks  of 
seamen  arrested,  apprehended,  or  taken  in  execution,  by  sheriffs  or  other  ojfi^ 
cers.  Now,  it  is  well  known,  that  the  sheriff  personally  never  does  arrest 
defendants,  but  always  performs  that  duty  by  his  officers.  In  fact,  the  word 
sheriff  must  be  struck  out  of  this  clause  as  for  any  real  purpose,  if  he  be  not 
liable  for  the  act  of  his  officer.  Then  the  observation  made  by  my  brother 
Le  Blanc  upon  the  second  clause  is  very  strong.  The  writ  of  habeas  corpus 
is  never  directed  to  the  sheriff's  bailiff,  but  to  the  sheriff  himself;  considering 
the  actual  custody  of  the  party  by  th^  bailiff  as  the  sheriff's  custody.(a) 

Rule  discharged. 


Favenc  and  Others  v.  Bennett  and  Others. 

11  East,  36.    April  20, 1809. 

Goods  sold  by  a  broker  for  a  principal  not  named,  upon  the  terma,  as  specified  in  the 
usual  Bought  and  Sold  notes,  delivered  over  to  the  respective  parties  by  the  broker)  of 
*^ payment  in  one  month,  money,'*  may  be  paid  for  bv  toe  buyer  to  the  broker  within 
the  month,  and  that  by  a  bill  of  exchange  accepted  by  the  buyer  and  discounted  by 
him  within  the  month,  though  having  to  run  a  longer  time  before  it  wm  due.  Bat 
where  the  buyer  was  also  indebted  to  the  same  broker  ibr  another  parcel  of  soods  the 
property  of  a  different  person,  and  he  made  a  payment  to  the  broker,  generally,  which 
was  larger  than  the  Jeimount  of  either  demand,  but  less  than  the  two  together,  and  af- 
terwards the  broker  stopped  payment ;  such  payment  ought  to  be  equitably  apportion- 
ed as  between  the  several  owners  of  the  goods  sold,  who  are  only  respectively  entitled 
to  recover  the  difference  from  the  buyer. 

THIS  was  an  action  for  goods  sold  and  delivered,  and  the  question  was, 
whether  certain  coffee,  the  property  of  the  plaintiffs,  which  had  been  sold  to 
the  defendants  by  the  intervention  of  the  Kennions,  brokers  employed  by  the 

(a)  "  This,  (said  Mr.  Justice  BuUer,  in  Woodgate  v.  KnatchBull,  2  Term  Rep.  156.) 
*'  has  been  carried  so  far,  that  a  return  made  by  a  sheriff,  that  the  person  arrested  was 
M  rescued  out  of  the  custody  of  the  haUijf,  has  been  held  to  be  bad  :  the  return  must  be, 
*'  that  the  person  was  rescued  out  of  hit  custody." 
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plaintiffs  for  that  purpose,  had  under  the  circumstances  been  duly  paid  for  by 
the  defendants,  who^ad  purchased  the  coffee  from  the  brokers  without  know- 
ledge of  their  principals,  by  means  of  a  bill  of  exchange  drawn  by  the  KeU" 
nions  on  the  defendants,  and  accepted  by  them,  for  a  larger  amount  than  the 
Talue  of  the  goods  in  question ;  the  defendants  having  also  purchased  other 
coffees  of  a  different  owner  through  the  like  intervention  of  the  Kennions ; 
for  which  they  were  at  the  same  time  indebted.  The  particular  circumstances 
of  the  case  are  stated  hereafter.  A  verdict  was  found  for  the  plaintiffs  under 
the  direction  of  Lord  Ellenbarough,  C.  J.,  before  whom  the  cause  was  tried  at 
Guildhali,  after  Hilary  term,  1808  :  and  the  merits  of  the  case  upon  that 
direction  were  first  discussed  in  Easter  term,  1808,  upon  a  motion  for  a  new 
trial,  which,  in  the  ensuing  term,  was  supported  by  Park,  Topping  and  HoU 
rojfd,  and  opposed  by  2  he  Attarney-Generid,  Garrow,  and  Taddy.  The 
cases  of  Fenn  v.  Harrison,  3  Term  Rep.  576 ;  George  v.  Clagett,  7  Term  Rep. 
359,  and  Waring  v.  Favenc,  1  Campb.  Ni.  Pri.  Cas.  85,  were  referred  to  in 
the  argument.  The  case  stood  over  for  consideration  till  the  end  of  Trinity 
term ;  when  the  judgment  of  the  Court  was  given. 

Lord  Ellenborough,  C.  J.  On  the  motion  for  a  new  .trial  in  this  cause, 
which  was  tried  before  me,  the  question  was,  Whether  22  hogsheads  of  coffee 
bought  by  Messrs.  Kennion  and  Son,  brokers,  from  Favenc  and  Co.,  the  plain- 
tiSs,  and  sold  to  the  defendants,  and  which  were  sworn  by  one  of  Kennion' s 
sons  to  have  been  paid  by  the  defendants  to  Kennions,  the  brokers,  in  a  bill  of 
exchange  for  800/.,  before  the  latter  stopped  payment,  (which  was  on  the  6th 
of  July,)  were  so  paid  for,  as  to  preclude  the  plainti^,  the  sellers,  from  after* 
wards  demanding  the  price  thereof  from  the  defendanto,  the  buyers  ?  The 
brokers  had  sent  houglU  and  sold  notes  on  the  same  day,  (t.  e,  the  12th  of  June, 
the  day  of  the  sale,)  to  both  the  plaintiffs  and  defendants.  In  the  sale  note 
sent  to  the  plaintiffs  they  had  described  themselves  as  the  buyers  from  the 
plaintiffs,  and  in  the  bought  note  sent  to  the  defendants,  as  the  sellers  to  the 
defendants  :  in  each  there  was  this  stipulation,  *'  payment  in  a  month,  money, 
I  per  cent,  discount."  The  plaintiffs  gave  the  Kennions  the  West  India  Dock 
warrants,  (which  represent  the  goods  sold,  and  enable  the  holders  thereof  to 
obtain  immediate  delivery  of  the  goods  therein  mentioned,)  on  or  about  the 
day  of  the  sale,  t.  e.  the  12th  of  June ;  and  the  Kennions  thereupon  sent  them 
to  the  defendants.  The  price  of  the  plaintiff's  coffee,  after  deducting  the  stipu- 
lated 1  per  cent,  discount,  amounted  to  707/.  IO5.  8i.  On  the  15th  of  June, 
which,  as  far  as  I  collect  from  the  evidence,  was  three  days  after  the  brokers 
had  delivered  to  the  defendants,  the  buyers,  the  West  India  Dock  warrants, 
without  having  taken  any  security  in  the  meantime  on  the  behalf  of  their 
employers,  the  plaintiffs,  for  the  price  of  the  goods,  the  defendants  paid  Kennion 
and  Son  in  a  bill  drawn  by  Kennion  and  Sou  on  them,  the  defendants,  and 
accepted  by  the  defendants,  payable  in  a  month,  the  sum  of  800/.,  which  was 
meant  to  cover  the  above  mentioned  price  of  the  coffee  in  question,  after 
deducting  the  1  per  cent,  discount:  and  the  difference  was  to  be  applie4  in 
part-payment  for  another  parceJ  of  goods  sold  on  that  same  15th  of  June  by 
Kennions  to  the  defendants,  in  another  account  with  which  the  plaintiffs  had 
no  concern,  for  272/.  lOs.  4d.  This  bill  for  800/.  the  defendants,  the  acceptors, 
immediately  discounted  for  the  convenience  of  the  Kennions,  the  drawers ;  so 
that  the  Kennions  thereupon  became  paid  in  cash  on  the  15th  of  June  for  the 
price  of  the  coffees,  to  be  paid  for  by  the  terms  of  the  contract  (i.  e.  in  a 
wumtk,  money,)  on  the  12th  of  July  following:  deducting,  however,  discount 
on  the  whole  amount  of  the  bill  for  800/.  down  to  the  18th  instead  of  the  12th 
of  July,  including  the  three  days  of  grace.  The  Court  is  desirous  of  being, 
further  informed,  by  another  investigation  to  be  had  before  a  jury,  respecting 
the  mode  of  conducting  sales  between  parties  by  the  intervention  of  a  broker, 
in  order  that  they  may  judge,  whether  a  payment  made  to  a  broker,  in  the 
manner,  and  under  the  circumstances,  already  stated,  be  such  a  payment  as  is 
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usually  made  in  the  course  of  trade  to  a  broker  on  account  of  hb  principal. 
They  wish  also  to  know  with  precise  exactness  what,  in  the  dealings  and  under- 
standing of  commercial  men,  is  meant  by  the  stipulation  "  tii  a  monihy  money  ;*' 
whether  it  be  considered  as  importing  only  that  the  buyer  shall  pay  for  the 
goods  in  cash  at  the  end  of  one  month  from  the  date  of  the  contract ;  or  that 
the  buyer,  whenever  he  should  receive  the  goods,  either  at  or  before  the 
month's  end,  should  immediately  give  a  bill  for  the  amount  of  the  price,  so  as 
to  put  the  seller  in  cash  for  the  same  at  a  month's  end  from  the  date  of  the 
contract.  The  Court  have  thought  it  proper  to  suggest  thus  particularly  the 
points  to  which  it  wishes  the  evidence  to  be  addressed,  in  order  that  the  opin- 
ion of  a  jury  may  be  hereafter  taken,  and  their  own  judgment  ultimately 
formed,  with  better  advantage  and  effect  upon  the  important  commercial  ques- 
tions which  this  cause  embraces. 

Rule  absolute  for  a  new  trial. 

On  the  second  trial,  the  jury  were  of  opinion,  upon  the  evidence,  that  the  stipu- 
lation in  the  contract,  of  "  a  mouthy  money"  meant,  in  the  understanding  of  com- 
mercial men,  payment  at  any  time  ufithin  a  month;  and  they  were  also  of  opin- 
ion, that  the  payment  in  questioo  within  the  month  to  the  brewers  with  whom  the 
defendants  had  dealt,  without  the  knowledge  of  their  principals,  was  a  good  pay- 
ment to  bind  the  principals ;  and  they  therefore  found  a  verdictfor  the  defendants. 

The  plaintiff's  counsel  thereupon  moved,  in  the  last  term,  for  a  new  trial, 
pn  the  ground  of  the  verdict  being  against  law  and  evidence,  and  against  the 
direction  of  the  Lord  Chief  Justice.  And  they  relied  principally  on  an  objec- 
tion, which  had  been  urged  on  the  former  occasion,  and  on  which  main  stress 
was  laid  at  the  last  trial,  that  there  was  no  evidence  to  shew  that  the  bill  drawn 
by  the  Kennions  and  accepted  by  tlie  defendants,  and  since  paid,  was  intended 
at  the  time  to  cover  the  demand  for  the  22  hhds.  of  coffee  in  question.  The 
facts  were  these  :-~The  brokers  sold  this  lot  of  coffee  to  the  defendants  on  the 
12th  of  June  for  7072.  195.  Sd.  (deducting  the  discount  of  IL  per  cent,  on 
payment  in  a  month,  money.)  The  brokers  had  also  sold  to  the  defendants 
another  lot  of  coffee  belonging  to  another  person  to  the  amount  of  272/.  lOs. 
4d,  Then  the  Kennions,  on  the  15th  of  June,  drew  the  bill  for  800/.  on  the 
defendants  payable  in  a  month,  which  they  accepted,  and  which  would  not  of 
course  become  due  till  the  18th  of  July,  several  days  after  the  price  of  the 
first  lot  of  coffee  would  be  due  by  the  terms  of  the  contract  of  sale.  This 
was  relied  on  to  shew  tKat  it  was  intended  as  a  payment  by  the  defendants  to 
the  Kennions  on  their  general  account,  and  not  for  the  purpose  of  covering 
this  demand  in  particular ;  the  sum  being  greater,  and  also  payable  at  a  future 
time.  And  they  also  urged  against  this  l^ing  taken  as  a  specific  payment  to 
the  brokers  on  account  of  the  plaintiff's  coffee,  that  the  plaintiff  could  not 
have  brought  trover  against  the  Kennions  for  the  bill,  because  it  was  given  for 
more  thim  their  demand :  neither  could  they  have  maintained  an  action  for 
money  had  and  received ;  because  the  money  was  paid  to  the  Kennions  on 
account  generally,  and  the  sum  was  not  sufficient  to  have  paid  both  the  plain- 
tiffs and  the  owners  of  the  other  coffee  their  respective  demands :  and  it  could 
not  depend  on  which  of  them  first  prosecuted  their  action  for  the  amount 
And  how,  they  asked,  was  the  amount  of  the  bill  to  be  apportioned  between 
the  different  claimants?  They  also  relied  on  a  distinction  between  payments 
made  to  a  factor,  and  to  a  broker  ;  in  the  former  case,  unless  the  factor  name 
his  principal,  he  is  dealt  with  as  the  principal :  but  a  broker  is  known  to  be 
only  an  agent  for  another,  though  that  other  may  not  be  known  :  the  form  of 
the  Bought  and  Sold  notes(a)  declares  him  to  be  so.    And  though  by  the 

(«)  This  was  the  form  of  the  Bought  note.;  and  the  Md  note  was  in  like  form,  only 

fobitituting  told  for  houghiy  and  addressed  to  Ftntnc  and  Co.  inttead  of  the  defendants. 

Messrs.  BtnwU  and  Co.  London^  12th  June  1807. 

«t  We  have  this  day  bought  by  your  order  ^nd  for  your  account  22  hhds.  Jamaica  coffee, 

ai  per  sample,  at  5/.  89.  per  cwt. — Payment  in  one  month,  money — 1  per  cent,  discount. 

Your's,  dtc.  /.  Konnum  and  Son." 
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coarse  of  trade  he  may  receive  payment  for  his  principal,  yet  such  payment, 
in  order  to  be  binding  upon  the  principal,  must  be  made  by  the  contracting 
party  according  to  the  terms  of  the  contract ;  otherwise  it  cannot  be  taken  to 
have  been  made  on  account  of  the  principal,  but  on  the  general  account  of 
the  broker  himself.  If  the  defendants  had  intended  to  have  paid  their  money 
in  discharge  of  any  particular  account,  they  should  have  declared  such  inten- 
tion at  the  time,  or  have  paid  the  specific  sum  due  on  that  account,  which  must 
have  been  known  to  them.  But  by  paying  money  generally  on  account  to  their 
brokers  with  whom  they  had  different  accounts  to  settle,  they  trusted  to  them, 
and  did  not  thereby  discharge  themselves  to  the  individual  principals  whom 
the  brokers  represented. 

The  defendants'  counsel  insisted  that  there  was  evidence  sufficient  to  warrant 
the  jury  in  finding  that  the  bill  for  800/.  drawn  by  the  Kennians  was  ac- 
cepted by  the  defendants  in  order  to  cover  the  707/.  195.  d(/.,  the  price  of 
the  plaintiffs'  coffee,  inasmuch  as  it  appeared  that  the  defendants  themselves 
had  discounted  their  own  acceptance  on  the  22d  of  June^  within  the  month  for 
which  time  of  payment  was  given  for  these  coffees,  and  had  given  their  check 
of  that  date  for  797/.  3f.  which  was  the  exact  amount  of  the  800/.  bill, 
deducting  the  discount  on  the  payment  for  the  coffees  within  the  month.  But 
when  pressed  by  the  Court  to  account  for  the  bill  having  been  drawn  for  so 
much  more  than  the  price  of  the  plaintiffs'  coffee,  if  it  were  not  meant  to  be 
a  general  payment  of  so  much  on  the  whole  account  between  the  brokers  and 
the  defendant?;  they  said,  that  it  was  a  question  for  the  jury  whether  the 
^payment  had  not  been  rnade  to  cover  the  plaintiffs'  whole  demand  in  the  first 
instance,  and  the  surplus  only  to  be  applied  to  the  other  demand.  And  if  it 
were  to  be  so  taken,  as  they  contended  that  the  verdict  of  the  jury  warranted 
them  to  do,  it  would  follow  that  the  Kennians  were  in  cash  on  the  22d  of 
June  for  this  specific  lot  of  coffee,  and  the  plaintifis,  their  principals,  might 
then  have  maintained  an  action  for  money  had  and  received  against  them,  as 
upon  a  payment  to  them  for  the  use  of  the  plaintiffs. 

Lord  ELi<£NBOROUGH,  C.  J.  The  defendants  were  indebted  for  two  parcelli 
of  coffee  which  they  had  purchased  by  the  intervention  of  the  Kennians^  bro- 
kers ;  the  one  parcel  amounting  to  above  707/.,  the  other  to  272/.  and  upwards. 
They  accept  a  bill  for  800/.,  which  is  much  more  than  either  of  the  sums 
alone,  but  less  than  the  two  together,  and  there  is  no  specific  appropriation  of 
it  to  either  at  the  time :  why  then  is  the  whole  to  be  now  appropriated  to  the 
plaintiffs'  demand,  since  the  insolvency  of  the  Kennians,  when  the  justice  of 
the  case  clearly  is,  that  the  payment  so  made  to  the  brokers  on  their  general 
account,  as  it  seems  by  the  evidence,  should  be  apportioned  between  the  respec- 
tive owners  of  the  coffee.  This  will  cut  down  the  plaintiffs'  demand,  but 
leave  something  to  be  recovered  by  them,  for  which  they  ought  to  have  had 
a  verdict. 

The  rest  of  the  Court  concurring  in  this  view  of  the  case,  it  was  directed 
to  stand  over  to  obtain  the  consent  of  the  respective  parties.  And,  as  I  was 
informed,  the  matter  was  settled  according  to  the  apportionment  recommended. 


Dagnall  t;.  Wigley  and  Another. 

11  East,  43.    April  SI,  1809. 

A  broker  agrees  with  the  defendants  to  ^et  their  bille  difconntedi  and  that  be  shall  retain 
ont  of  the  money  ab  raised  the  exorbitant  brokerage  of  lOs.  per  cent ;  but  the  broker 
was  not  to  advance  the  money  himself,  nor  was  his  name  on  tne  bills :  held  that  a  bill 
accepted  by  the  defendants,  and  negotiated  by  the  broker  upon  these  terras,  ooald  not 
be  avoided  in  the  hands  of  an  innocent  indorsee,  as  ibr  an  uaiuious  consideration  with- 
in the  Stat.  12  Ann.  c.  16. 

TO  an  action  by  the  indorsee  of  a  bill  of  exchange  against  the  acceptors. 
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the  defence  set  up  at  the  trial,  before  Lord  EUenbaraugh  C.  J.  at  OuildhaU^ 
was  that  the  bill  was  drawn  for  an  usurious  consideration,  and  was  therefore 
void  eveii  in  the  hands  of  an  innocent  holder,  as  the  plaintiff  was  admitted  to 
be.  It  appeared  that  the  defendants,  wanting  to  raise  money,  applied  to  Rim* 
mer,  a  broker,  to  assist  them  in  negotiating  their  paper,  for  which  he  stipulated 
to  receive  IO5.,  instead  of  the  usual  charge  of  .5^.  per  cent,  for  brokerage : 
and  several  successive  bill  transactions  had  passed  between  them,  which  the 
defendants  who  accepted  those  bills  had  provided  for,  as  each  had  become  due, 
by  negotiating  another  for  the  amount  of  the  former  bill  with  the  addition  of 
the  legal  discount  and  the  brokerage  agreed  on ;  which  latter  Rimmer  received, 
and  deducted  out  of  the  money  raised  on  each  successive  bill.  The  last  bill 
of  this  description,  on  which  this  action  was  brought,  was  one  which  was 
drawn  by  one  Smith,  payable  to  his  own  order,  for  8212.  and  upwards,  upon  the 
defendants,  who  accepted  the  same  and  put  it  as  usual  into  the  hands  of  Rim- 
mer to  get  it  discounted.  Rimmer,  whose  name  was  not  upon  the  bill,  carried 
it  into  the  market,  and  got  cash  for  it,  which  he  paid  to  the  defendants,  deduct- 
ing the  discount  and  iOs.  per  cent,  brokerage  for  himself.  Lord  Ellenhoraugh 
C.  J.  directed  the  jury,  that  there  was  no  actual  loan  of  money  here  for  an 
usurious  consideration,  by  the  party  advancing  the  money  on  the  bill ;  and  that 
the  taking  of  exorbitant  brokerage  by  Rimmer  for  getting  the  bill  discounted 
by  others,  and  which  was  deducted  by  him  out  of  the  money  raised,  would  not 
avoid  the  security  by  the  stat.  12  Ann.  c.  16,  in  the  hands  of  an  innocent 
indorsee ;  and  the  jury  thereupon  found  a  verdict  for  the  plaintiff. 

Tke  Attorney  General  now  moved  for  a  new  trial,  on  the  ground  that  the 
words  of  the  statute  were  large  enough  in  that  branch  of  it  which  avoids  the 
security  to  include  this  transaction ;  though  there  were  no  actual  loan  from 
Rimmer,  who  was  to  receive  the  usurious  consideration  for  which  the  bill  was 
drawn  from  the  defendants ;  and  though  without  an  actual  loan,  no  action  for 
the  penalty  could  have  been  maintained  against  Rimmer  upon  the  other  branch 
of  the  statute,  which  requires  a  loan  by  the  party  sued  for  the  penalty.  The 
words  of  the  avoiding  branch  are,  "  that  all  bonds,  contracts,  and'  assurances 
whatsoever  for  payment  of  any  principal,  or  money  to  be  lent,  or  covenanted 
to  be  performed  upon  or  for  any  usury,  whereupon  or  whereby  there  shall  be 
reserved  or  taken  above  5  per  cent,  as  aforesaid,  shall  be  utterly  void."  And 
this  bill  was  drawn  upon  and  accepted  by  the  defendants  upon  a  contract  with 
Rimmer  for  a  stipulated  sum  beyond  what  the  defendants  were  to  receive,  in 
order  to  secure  to  him  the  usurious  consideration  agreed  upon,  and  which  he 
accordingly  received  out  of  the  money  raised  on  the  bill.  And  this  being 
agreed  to  be  paid  to  him  under  the  name  of  brokerage  cannot  vary  the  case ; 
it  being  admitted  to  be  double  the  amount  of  that  usually  paid  to  brokers  for 
their  trouble  in  getting  bills  discounted,  and  therefore  a  mere  colour  for  usury. 
[Bay ley,  J.  Rimmer  was  not  to  advance  the  money  himself  upon  the  bill, 
but  to  get  the  bill  discounted  by  others ;  and  the  person  who  advanced  the 
money  upon  the  bill  paid  the  full  sum,  deducting  only  the  legal  discount.]  He 
was  to  raise  the  money  on  the  bill  which  was  drawn  for  the  purpose  of  secur- 
ing to  him  the  illegal  consideration  agreed  upon :  and  it  was  indifferent  to 
the  defendants  whether  he  advanced  the  money  himself,  or  procured  it  from 
others. 

Lord  Ellenborough,  C.  J.  It  does  not  appear  that  Rimmer* s  name  was 
upon  the  bill  at  all ;  nor  was  he  to  advance  the  money.  It  does  not  therefore 
strike  me  as  a  security  given  for  an  usurious  consideration ;  but  Rimmer 
was  to  receive  an  exorbitant  brokerage  for  his  trouble  in  getting  the  bill  dis- 
counted. 

Le  Blanc,  J.  If  Rimmer  had  agreed  to  advance  the  money  for  which  the 
bill  was  given,  that  would  have  been  a  different  matter :  but  here  he  advanced 
nothing :  and  the  person  who  did  advance  the  money  for  the  bill  received  no 
more  than  legal  interest  for  discount.     Rimmer  indeed  got  more  out  of  the 
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moQey  when  obtained ;  but  4hat  maj  be  said  to  be  for  e^rbitant  commission 
or  brokerage. 

Per  Curiam^  Rule  refused. 


Beeley  v.  Wingfield. 

11  East,  46.    April  21, 1809. 

A  tecurity  for  the  fair  expencea  of  the  proaecotion,  agreed  to  be  given)  at  the  recommen- 
dation of  the  Court  of  Quarter  Seaaiona,  by  a  defendant  who  stood  convicted  before 
them  of  a  misdemeanour  in  ill-treating  his  pariah  apprentice,  for  which  the  parish  offi- 
cera  had  been  bound  over  by  recognizance  to  prosecute  him  under  the  statute  32  Geo. 
3.  c.  57 ;  and  the  giving  of  which  security  was  considered  by  the  Court  in  abatement 
of  the  period  of  imprisonment  to  which  he  would  otherwise  have  been  sentenced  )  is 
legal. 

THIS  was  an  action  on  a  promissory  note  for  422.,  which  it  appeared  had 
been  given  by  the  defendant  to  a  parish  office^  under  these  circumstances. 
The  defendant  was  indicted  at  the  Sessions  by  the  parish  officers  for  a  ipisde- 
meanor  in  ill  treating  his  parish  apprentice :  and  being  convicted,  it  was  sug- 
gested to  him  by  the  chairman  of  the  court,  that  if  he  agreed  to  pay  40  guineas 
towards  the  expences  of  the  prosecution,  he  would  only  be  imprisoned  6 
months  instead  of  12.  The  note  was  accordingly  given,  and  he  was  sentenced 
to  6  months  imprisonment.  Objection  was  thereupon  taken  at  the  trial  before 
BayUy  J.  at  Derby ^  that  the  note  given  for  such  a  consideration  was  illegal ; 
which  objection  was  over-ruled,  and  a  verdict  passed  for  the  plaintiff,  with 
leave  to  the  defendant  to  more  to  set  it  aside,  and  enter  a  nonsuit,  if  the  objec- 
tion were  well  founded.  • 

Vaughan  Serjt.  now  moved  accordingly  on  two  grounds;  1st,  that  the  taking 
of  such  a  composition  for  punishment  in  the  particular  instance  was  in  dero- 
gation of  the  policy  of  the  statute  32  Geo.  3.  c.  57.  8«  11,  which  provides,  in 
case  of  the  ill  treatment  of  parish  apprentices  by  their  masters  in  certain  eases, 
that  it  shall  be  lawful  for  two  justices  **  to  compel  the  churchwarden  and  over- 
seers, &c.  to  enter  into  a  recognizance  for  the  effectual  prosecution  by  indict- 
ment of  such  master,  &c.  for  such  ill  treatment  of  any  such  apprentice,  &.c. ; 
and  also  to  order  the  costs  and  expences  of  such  prosecution  to  be  paid  and 
discharged  or  reimbursed  to  such  persons  entering  into  such  recognizance  as 
aforesaid ;  one  moiety  thereof  out  of  the  poor  rates  of  the  parish,  dtc.  and 
the  other  moiety  out'of  the  ck>unty  stock."  2ndly,  On  the  more  general  ground, 
that  this  security  was  not  given  towards  satisfaction  of  the  party  injured ;  which 
might  be  sanctioned  by  the  practice  of  this  Court  where  they  permit  an  injured 
prosecutor  and  a  convicted  defendant  to  talk  together  before  sentence,  with  a 
Tiew  to  promote  compensation  to  the  party  injured :  but  this  security  was  given 
in  order  to'  save  the  parish  and  county  purses.  In  Cole  v.  Gawer,  6  East,  110, 
the  parish  officers  who  were  authorized  by  the  stat.  6  Geo.  2.  c.  31,  to  take 
security  from  the  putative  father  of  a  bastard  child  for  indemnifying  the  parish, 
having  taken  an  absolute  security  for  a  sum  certain ;  the  Court  considered 
such  absolute  security  to  be  against  the  policy  of  the  law,  being  a  different 
kind  of  security  than  what  the  law  authorized.  [Lord  Ellenborough,  C.  J. 
observed,  that  the  statute  of  Geo.  2,  having  prescribed  to  the  parish  officers 
the  kind  of  security  they  should  take,  it  was  a  breach  of  their  trust  to  take  a 
different  kind  of  security  than  what  the  Legislature  intended.  But  here  the 
statute  is  only  in  aid  of  their  general  duty  to  protect  the  poor  children,  put 
out  by  them  as  apprentices,  from  wrong  by  the  persons  to  whom  they  are 
bound.  But  he  asked  whether  in  this  case  the  defendant  was  prepared  to  shew 
that  the  suggestion  of  the  Chairman  had  been  made  use  of  to  secure  any  be- 
nefit to  the  parish  beyond  their  indemnity  from  the  fair  expences  of  the  prose- 
cution :  which  was  answered  in  the  negative.     But  it  was  suggested,  that  there 
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was  no  obiigation  (^  the  plaintiff,  the  then  overseer,  to  apply  the  money  when 
recovered  to  the  use  of  the  parish.  To  this,  however,  his  Lordship  said,  that 
the  plaintiff  would  be  considered  as  a  trustee  for  the  parish.] 

Lord  Ellenborough,  C.  J.  There  does  not  seem  to  be  any  objection  to 
the  security  which  has  been  taken,  either  as  contrary  to  the  provisions  of  the 
statute,  or  to  the  general  principle  of  law.  The  overseers  got  no  pecuniary 
benefit  to  themselves  or  to  the  parish  by  taking  this  security,  beyond  the  fair 
amount  of  the  expences  incurred  by  them  in  bringing  the  defendant  to  justice. 
It  did  not  stifle  a  public  prosecution,  or  elude  the  public  interest  in  bringing 
such  an  offender  to  justice,  by  way  of  example  to  others.  The  security  in 
question,  given  with  the  sanction  of  the  €k>urt,  is  rather  to  be  considered  as 
part  of  the  punishment  suffered  by  the  defendant  in  expiation  of  his  offence, 
in  addition  to  the  imprisonment  inflicted  on  him.  If  we  had  seen  any  ground 
for  suspecting  that  the  authority  of  the  Court  had  been  used  as  an  instrument 
of  oppression  or  extortion,  we  should  have  watched  the  case  very  jealously ; 
bat  nothing  of  that  sort  appears. 

Per  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  Hellings  and  Wife,  v.  Bird. 

ll£aft,49.    April  21, 1809. 

One  having  i»ower  to  appoint  lands  by  will  amongst  children  ;  and  havinc  other  lands ; 
by  his  will  (not  referring  to  the  power)  gives  legacies  to  his  several  children  :  and  then 
deviseto  all  Me  rest,  residue^  and  remaM^r  of  his  landi^  ^e.  and  personal  estate,  after 
payment  of  his  debts^  legacies^  and  funeral  ezpeneee^  to  his  eldest  son  :  held  that  the 
power  was  not  thereby  executed.  A  demand  of  possession  by  one  tenant  in  common, 
and  a  refusal  by  the  other,  stating  that  he  daimea  the  whole^  is  evidence  of  an  actual 
ouster  of  his  companion. 

UPON  the  marriage  of  the  defendant's  6ther  in  1766,  a  settlement  was  made, 
whereby  a  certain  estate,  for  an  undirided  portion  of  which  this  ejectment  was 
brought,  in  right  of  one  of  the  daughters  of  the  marriage,  was  settled,  after  the 
father's  life,  to  the  use  of  such  child  or  children  of  the  marriage,  and  for  such 
estates,  &.c.  as  the  father  by  his  will  should  appoint ;  and  in  default  of  appoint- 
ment, to  be  divided  amongst  all  the  children  as  tenants  in  common.  The 
father  died  in  1806,  having  mad^  a  will,  whereby  he  gave  to  each  of  his 
daughters  a  legacy  of  200/. ;  and  then,  by  a  residuary  clause,  he  devised  aU 
the  restf  residue,  and  remainder  o{  his  messuages,  lands,  &c.  and, personal 
estate,  dDC.  after  payment  of  fiis  debts,  legacies,  emd  fitneral  expences,  to  his 
son  John  Bird,  the  defendant.  The  testator  had  other  lands  besides  the  set- 
tled ]ands,(a)  to  the  value  of  402.  a  year :  and  the  question  was,  whether  the 
residuary  clause  passed  the  settled  lands  as  well  as  the  other  lands ;  there 
being  no  reference  to  the  power,  and  the  devise  beingof  lands,  after  payment 
of  (Ubts  and  funeral  expences,  with  which  the  settled  lands  were  not  chargea- 
ble, and  which  it  was  contended  on  the  part  of  the  daughters,  shewed  thai 
the  father  had  no  intention  to  execute  the  power  by  this  residuary  clause, 
according  to  Roe  d.  Reade  v.  Reade,  8  Term  Rep.  1 18.  And  upon  this 
ground  a  verdict  passed  for  the  plaintiff  at  the  trial  before  Chambre,  J.  at 
Taunton. 

Burrough  now  moved  for  a  new  trial,  and  attempted  to  distinguish  this  from 
the  case  cited,  by  the  circumstance,  that  here  the  testator  had  charged  the 
lands  devised  with  portions  for  all  his  other  children,  as  he  had  authority  to 
do  under  the  power  with  respect  to  the  settled  lands;  which  he  miffht  think 
was  the  best  mode  of  executing  the  power.  And  the  charge  of  debts  and 
funeral  expences  might  refer  to  his  other  property. 

(a)  Th^  value  of  the  settled  estate  was  not  stated. 
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The  Court,  bow.ever,  were  of  opinion,  that  the  power  was  not  executed  by 
the  will.  There  was  nothing  in  it  referring  in  any  manner  to  the  power,  nor 
from  whence  his  intention  to  execute  it  could  be  inferred  :  and  the  charge  of 
debts  and  funeral  expences  on  the  lands^  &c.  devised,  shewed  his  intention  to 
pass  such  lands  only,  as  were  subject  to  those  charges. 

Another  objection  was  then  stated  by  Burroughs  (which  had  also  been  made 
at  the  trial,)  that,  in  default  of  appointment^  the  lessor  of  the  plaintiff  and  the 
defendant  would  be  tenants  in  common  ;  and  that  the  ejectment  could  not  be 
maintained  without  proof  of  actual  ouster,  and  that  the  defendant  was  not 
bound  by  the  common  consent  rule :  for  which  Doe  d.  White  v.  CSiff,  1  Campb. 
Ni.  Pri.  Cas.  173,  before  Lord  Ellenbarough  at  Westminster,  was  cited.  In 
order  to  get  rid  of  this  objection,  (the  validity  of  which  however  was  not  ad- 
mitted ;  but  it  was  said,  that  the  defendant  ought  to  have  entered  into  a  special 
consent  rule;)  the  plaintiff  went  into  evidence  of  an  actual  ouster,  and  prov- 
ed a  demand  of  possession  of  the  premises  by  letter  under  a  power  of  attorney, 
to  which  demand  a  refusal  was  returned  by  the  defendant,  who  stated  at  the 
time  that  he  claimed  the  whole  under  the  settlement :  and  this  the  learned 
Judge  thought  was  sufficient  evidence  of  an  actual  ouster.  But  Burrough 
contended,  that  it  was  not  sufficient,  without  shewing  that  the  defendant  had 
received  the  whole  rent,  and  refused  to  account ;  and  he  cited  Reading* s  case, 
Salk.  3d2,  where  it  was  said,  that  between  tenants  in  common  there  must  be 
an  actual  disseisin,  as  turning  him  out,  hindering  him  to  enter,  dLC. ;  and  that 
a  bare  perception  of  profits  is  not  enough. 

Per  Curiam,  One  tenant  in  common  in  possession  claiming  the  whole,  and 
denying  possession  to  the  other,  is  beyond  the  mere  act  of  receiving  the  whole 
rent,  which  is  equivocal.  This  was  certainly  evidence  of  an  ouster  of  his 
companion.(]) 

Rule  refused. 


Stevens  v.  Whistler. 

11  East,  51.    April  21, 1809. 

Where  the  plaintiff  bad  lands  abutting  on  one  side  of  a  public  highway,  called  Shepherd* $ 
Lame,  (which  h  prima  facie  evidence  that  half  of  the  lane  was  hia  loil  and  freehold,) 
he  may  declare  generally  for  a  treapass  in  his  close  called  Shepherd's  Lane  ;  and  the 
defendant  must  plead  soil  and  freenold  in  another,  in  order  to  drive  the  plaintiff  to 
new  assign  the  trespass  complained  of  in  the  part  of  the  lane  which  was  his  exclusive 
property. 

IN  trespass,  the  declaration  contained  two  counts ;  one  for  breaking  and 
entering  the  plaintiff's  close  called  ShephertPs  Lane,  the  other  for  breaking  and 
entering  another  close  of  the  plaintiff,  by  name,  in  the  same  parish :  and  after 
a  general  verdict  for  the  plaintiff, 

Abbott  moved  to  set  it  aside,  and  enter  a  verdict  for  the  plaintiff  on  the  lat- 
ter count  only.  Shepherds  Lane,  he  stated,  was  proved  at  the  trial  to  be  an 
open  parish  highway,  and  there  was  no  proof  of  the  plaintiff's  exclusive  pos- 
session of  that,  but  only  that  he  had  lands  on  one  side  of  the  lane,  which  at 
most  would  only  shew  that  he  was  entitled  to  the  soil  and  freehold  of  half  the 
lane  opposite  to  his  own  inclosures,  and  would  not  justify  his  declaring  for  a 
trespass  in  the  lane  generally,  as  if  he  claimed  an  exclusive  right  to  the  whole; 
which  might  be  set  up  on  other  occasions.  The  trespasses  proved  were,  that 
the  defendant  had  depastured  his  cattle  all  along  the  lane,  as  well  in  the  parts 
opposite  to  the  plaintiff's  closes,  as  in  other  parts,  and  they  had  also  broken 
into  an  inclosure  of  the  plaintiff. 

-        -  — ■  1  .        ■     .. y 

(1)  [See  9cc,.Frederiek  v.  Gray,  10  S.  A  R.  1S5L  Lodge  v.  Patterson,  3  W.  77.  Jtfe- 
hafy  T.  Dokks,  9  do.  363.  Bolton  v.  HAmilUm,  3  W.  db  S.  394.  Law  v.  Patterson,  1  do. 
191.— W.] 
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This  objection  was  taken  kt  the  trial  before  Graham,  B.  at  Reading,  but 
was  overruled. 

Per  Curiam.  The  plaintiff  had  an  exclusive  right  to  part  of  Shepherd^s 
Lane;  and  if  the  defendant  meant  to  drive  him  to  confine  the  trespass 
complained  of  upon  the  face  of  his  declaration  to  that  part  of  the  lane  which 
was  his,  he  should  have  pleaded  soil  and  freehold  in  another ;  which  would 
have  obliged  the  plaintiff  to  new  assign.(l) 

Rule  refused. 


Moore  t;.  Pyrke. 

11  East,  52.    April  21, 1809. 

An  under-tenant,  whose  goods  were  distrained  and  sold  by  the  original  landlord  for  rent 
due  from  his  immediate  tenant  cannot  maintain  an  action  for  money  paid  to  the  use  of 
the  latter;  for  immediately  on  the  sale  under  the  distress,  the  money  paid  by  the  pur- 
chaser vested  in  the  landlord  in  satisfaction  of  the  rent :  and  never  was  the  money  of 
the  under-tenant. 

PYRKE  rented  a  house  of  one  Aspinall,  and  let  put  part  of  it  to  Moore: 
the  rent  being  in  arrear,  Aspinall  distrained  goods,  part  of  which  belonged  to 
Moore,  upon  the  premises,  and  sold  them  there  under  the  distress,  by  the  in- 
tervention of  an  auctioneer,  to  third  persons,  who  paid  the  money  for  them  to 
the  auctioneer,  which  was  received  by  Aspinall  in  satisfaction  of  his  rent. 
Upon  which  the  plaintiff  Moore  brought  this  action  to  recover  back  14/.  the 
value  of  his  goods  sold  under  the  distress ;  and  failing  in  the  proof  of  his 
special  counts,  resorted  to  the  general  count  for  money  paid  by  him  to  the  de- 
fendant's use :  and  the  question  was,  whether  these  facts  would  support  that 
count ;  the  objection  being  that  the  money  for  which  the  goods  sold  under  the 
distress,  never  existed  as  Moore* s  money.  Lord  EUenborough  C.  J.  permitted 
the  plaintiff  to  take  a  verdict  at  the  trial  at  GuildhaU;  and  in  the  last  term  a 
rule  nisi  was  obtained  for  setting  aside  the  verdict  and  granting  a  new  trial,  on 
the  ground  that  the  evidence  did  not  support  the. count. 

Park  and  Reader  now  shewed  cause,  and  contended  that  the  plaintiff's  goods 
having  been  sold  by  compulsion  of  law  to  pay  the  defendant's  debt,  the  money 
produced  by  the  sale  must  be  considered  as  the  plaintiff's  money  until  it  was 
paid  over  to  the  landlord  by  the  auctioneer ;  and  the  case  was  the  same  as  if 
the  plaintiff  had  paid  so  much  of  his  own  money  to  redeem  his  goods  from 
the  distress,  which  would  clearly  have  entitled  him  by  the  authority  of  ExaU 
V.  Partridge,  8  Term  Rep.  308,  to  recover  in  this  action.  And  here  by  not 
redeeming  his  goods,  the  plaintiff  assented  to  the  sale  of  them  for  the  purpose 
of  raising  money  to  pay  the  defendant's  debt ;  and  for  this  purpose  he  may 
adopt  the  act  of  the  auctioneer  as  his  own.  [Le  Blanc,  J.  How  can  a  man 
be  said  to  assent  to  a  sale  made  in  invitum  ?]  It  is  the  same  then  as  if  the 
landlord  had  distrained  so  much  of  the  plaintiff's  money  in  a  bag. 

Garrow  and  Puller,  contra,  objected  that  this  was  not  the  plaintiff's  money, 
nor  paid  by  him.  The  goods  when  distrained  were  taken  by  the  landlord  for 
his  own  benefit :  till  the  sale  he  had  a  special  property  in  them.  At  any  rate, 
the  plaintiff  had  no  longer  an  absolute  property  in  them,  and  the  legal  posses- 
sion was  transferred  to  another.  They  were  sold  for  the  benefit  of  the  land- 
lord, and  not  of  the  tenant  or  owner.  While  the  money  remained  in  the  pock- 
ets of  the  purchasers,  it  cannot  be  pretended  that  it  was  the  money  of  the 
plaintiff;  and  the  instant  it  was  paid,  it  was  paid  to  the  landlord's  agent  and 
for  his  benefit,  and  was  at  no  moment  of  time  under  the  controul,  or  at  the  ap- 
pointment, or  even  in  the  constructive  possession  of  the  plaintiff:  it  cannot 
therefore  in  any  view  be  considered  as  his  money.     This  is  materially  different 

(1)  Vide  1  Wms.  Saund.  300,  300  a.  in  notis.    1  Chitty  on  Plead.  606,  et  »eq. 
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from  Exall  v.  Partridge,  where  the  money  was  paid  by  the  owner  of  the  goods 
himself  to  redeem  the  distress.  And,  in  answer  to  the  case  of  Smith  and  0th* 
ersy  Assignees,  S^c.  Hodson,  4  Term  Rep.  211,  which  was  mentioned  to  shew 
that  a  party  whose  goods  had  been  wrongfully  taken  might  waive  the  tort,  and 
bring  assumpsit  for  the  value  of  them,  they  observed  that  the  action  there  was 
for  goods  sold  an<^  deliver-ed.  They  also  referred  to  Spurrier  v.  Elderton,  5 
Eqp.  Ni.  Pri.  Cas.  1. 

Lord  Ellenborough,  C.  J.  Two  points  are  to  be  established  by  the  plain- 
tiff; first,  that  this  was  his  money ;  secondly,  that  it  was  paid  by  him  to  the 
defendant's  use.  Upon  the  latter  (supposing  the  first  to  have  been  established) 
I  should  not  have*  had  much  doubt,  because  the  money  paid  to  the  landlord 
was  the  produce  of  the  plaintiff's  goods  sold  by  compulsion  of  law  under  the 
distress  to  satisfy  the  landlord's  claim  of  rent  from  the  defendant  for  the  pre- 
mises, part  of  which  were  occupied  by  the  plaintiff  as  under-tenant  to  the  de- 
fendant. The  difficulty  is  to  consider  this  as  the  plaintiffs  money.  While 
the  plaintiff's  property  taken  under  the  distress  was  in  custodia  legis,  or  in  the 
landlord's  particular  custody,  it. was  goods,  and  not  money.  Up  to  the  time  ofi 
the  sale,  indeed,  the  property  in  th6  goods  would  be  in  the  plaintiff;  far  if  cat- 
tle distrained  d\e  during  the  distress,  the  loss  is  that  of  the  tenant,  and  not  of 
the  landlord;  which  shews  that  the  property  remains' in  the  tenant  till  the  sale. 
But  the  statute  2  W.  &  M.  st.  1.  c.  5.  s^  1,  says,  that  the  goods  distrained  shall 
be  sold  for  the  best  price  ^' towards  satisfaction  of  the  rent."  Then  does  the 
money  produced  by  the  sale  vest  in  the  first  instance  in  the  landlord,  or  in  the 
tenant  ?  On  the  best  consideration  I  can  give  it,  I  think  the  money  does  not 
vest  in  the  tenant,  but  is  an  instantaneous  executed  satisfaction  of  the  rent 
vesting  to  that  amount  in  the  landlord,  and  that  the  tenant  has  only  an  interest 
in  the  surplus,  if  any.  If  this  be  so,  the  money  paid  to  the  landlord  could  not 
have  been  the  plaintiff's  money  paid  by  him  for  the  use  of  the  defendant ;  for 
as  money  it  never  was  the  plaintiff's  at  all.  If  the  money  had  ever  vested  in 
the  plaintiff  for  an  instant,  then  this  case  would  have  been  governed  by  that  of 
EzaU  V.  Partridge ;  but  I  cannot  say  that  it  ever  did. 

Grose,  J.  I  cannot  in  any  manner  make  this  out  to  be  the  plaintiff^s  money, 
when  it  was  the  produce  of  goods  sold  against  hb  consent  to  satisfy  the  land- 
lord's r«nt.  '  . 

Le  Blanc,  J.  In  the  case  of  ExdU  ▼.  Partridge,  the  money  paid  by  the 
plaintiff  to  redeem  his  goods  from  the  distress  was  clearly  his  money :  it  was 
paid  out  of  his  pocket.  But  here  the  property  of  the  plaintiff  distrained  was 
in  goods,  and  when  they  were  converted  into  money  by  the  sale  under  the  dis- 
tress, the  money  paid  by  the  purchasers  became  immediately  the  property  of 
the  landlord  who  distrained  for  the  rent,  and  not  of  the  tenant. 

Bayley,  J.  agreed.  Rule  absolute. 


Doe,  on  the  Demise  of  Foley  and  Others,  v.  Wilson. 

11  East,  56.    April  22, 1309. 

1.  Where  cepy-holder  for  life  cut  treef*  though  none  were  applied  to  the  repair  of  the 
premise*  till  several  months  after,  and  after  ejectment  brought  as  for  a  fortsiture,  and 
most  of  them  still  remained  unapplied  but  parts  of  the  premises  were  still  out  of  re- 
pair, it  is  a  question  for  the  jury  whether  they  were  cut  bona  fidt  for  the  purpose  of 
repair,  and  were  in  a  course  of  applicatioii  for  that  purpose ;  and  there  being  no  evi- 
dence that  they  were  to  be  applied  to  any  other  purpose,  the  Court  refused  to  set  aside 
a  Terdict  for  the  defendant.  2.  An  inclosure  made  from  the  waste  12  or  13  years  lie- 
fore,  and  seen  by  the  steward  of  the  same  lord  from  time  to  time,  without  objection 
made,  may  be  presumed  by  the  jury  to  have  been  made  by  licence  of  the  lord  ;  and 
ejectment  cannot  be  brought  against  tlie  tenant  as  a  trespasser,  without  previous  notice 
to  t^w  it  up.  '  ' 

THIS  was  an  ejectment  brought  on  the  part  of  the.  lord  of  the  manor  of 
Vol.  VI.  6 
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Cheat  Malvern  in  Worcestershire,  to  recover  a  copyhold  estate  of  which  the 
defendant  was  tenant  for  life,  and  also  a  small  parcel  of  the  waste  which  had 
been  inclosed  by  the  defendant.  The  copyhold  was  sought  to  be  recovered  on 
the  ground  of  forfeiture  for  voluntary  waste  in  cutting  down  15  oak  trees,  two 
of  which  had  never  before  been  headed ;  and  also  for  permissive  waste,  in  suf^ 
fering  the  house  and  fetices  to  be  out  of  repair.  The  trees  had  been  cut  down 
in  Sfatf  1808,  without  having  been  previously  set  out  for  repair  by  the  lord's 
bailiff,  (which  however  was  admitted  npt  to  be  necessary,)  and  in  October, 
af^er  the  ejectment  brought,  a  few  df  them  only  had  been  applied  towards  the 
repairs  of  some  of  the  premises;  other  buildings,  however,  still  continuing  out 
of  repair ;  but  as  it  was  suggested,  not  requiring  all  the  timber  which  remained 
nnapproprialed.  On  this^  Wood,  B.  ief^  it  to  the  jury  to  say,  whHher  the  trees 
had  been  cut  down  for  the  purpose  of  making  repairs,  and  were  intended  to 
be  so  applied  in  due  course :  which  the  jury  found  in  the  affirmative.  With 
respect  to  the  inclosare,  which  was  very  small,  it  appeared  to  ha^e  been  taken 
in  from  the  waste  about  12  or  13  years  before  by  the  defendant,  and  annexed 
to  some  other  land  belonging  to  him.  But  the  lord's  steward  was  proved  to 
have  seen  this  indosure  from  time  to  time  after  it  was  made,  (the  same '  lord 
and  steward  continuing  all  the  time,)  and  no  evidence  of  any  objection  made ; 
which  the  learned  Judge  thought  was  sufficient  to  be  left  to  the' jury  to  presume 
a  licence  from  the  lord  to  inclose :  in  which  case  the  defendant  could  not  be 
made  a  trespasser  without  first  receiving  notice  to  throw  up  the  land  again* 
The  jury  accordingly  presumed  a  licence,  and  found  a  verdict  for  the  d^ 
fendant. 

WilKoMs,  Serjt.  now  moved  for  a  new  trial ;  and  after  stating  these  facta, 
and  the  learned  Judge's  direction,  obfected  to  the  verdict  on  both  points,  but 
particularly  on  the  last ;  observing  Jhat  the  mere  knowledge  of  the  incloaure 
by  the  steward,  who  might  have  heed  called  as  a  witness,  was  no  evidepoe  of 
a  licence,  with'm  so  short  a  period ;  for  what  line  could  be  drawn  within  20 
years,  when  any  presumption  could  begin  to  be  made  in  favour  of  a  trespasser. 

Lord  Ellenborough,  C*  Ji  on  the  first  point,  observed  that  it  was  a  question 
for,  the  jury  to  decide,  whether  the  trees  were  cut  down  for  the  purpose  of 
repairing  the  premises  bona  fide,  and  were  in  a  course  of.  application  for  thai 
purpose/,  and  there  was  no  evidence  that  they  were  to  be  applied  to  any  other 
parpoae.  On  the  second  point,  though  a  grant  from  the  lord  would  not  be 
presumed  within  12  or  13  years;  yet  the  continual  view  of  the  steward  acting 
under  the  same  lord  for  that  period,  without  objection,  might  be  sufficient  for 
the  jury  to  presume  a  licence.  If  the  object  be  of  sufficient  importance^  the 
lord  may  countermand  the  licence,  and  bring  tmotber  ejectment. 

Per  Curiam^  Rule  refused. 


Goodright,  on  tiie  Demise  of  Lamb,  v.  Pears. 

11  East,  58.    April  22, 1809. 

A  copy-bolder  surrenders  **  his  copyhold  cottage,  toith  a  croft  adjoining^  and  a  common 
rigrit,  «&c.  belonging  to  tbe  same;  ^^tdl  tbhitk  prtmistB  (as  the  surrender  descrvbes  it) 
^wert  thpn  in  his  own  poeseseion :"  and  on  the  si^me  day,  he  devises  **  ill  his  copyhold 
**  tdttage  and  premi$eg  then  ir^  his  own  possession ;"  in  fact,  the  crofts  between  wbich 
and  the  cottage  and  garden  there  wns  only  a  gooseberry  hedge,  wis  in  the  actual  Ccca- 
pation  of  a  tenant  at  the  time :  ret  held,,  that  the  whole  nassed  under  the  deKription  of 
•*all  his  copyhold  tottaft  and  f remises ;"  the  words  **tken  in  his  awn  ^ossession'^  be- 
ing merely  a  mis.taken  description,  fojiowiog  the  misiake  of  the  turrenaer,  wbich  men- 
tions the  eroft  with  the  rest  as  then  being  in  his  possession. 

THIS  wae  an  ejectment  to  recorer  one  croft  and  two  roods  of  lattd  in 
Scotter,  in  the  county  of  Lincoln.  The  premises  were  copyhold,  holden  of 
the  manor  of  Sutter,  and  claimed  by  the  lessor  of  the  plaintiff  aa  faeir  of 
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JBfgamn  Lamb^  the  tenant  last  setRed.  The  defendant  claimed  under  the 
widow  of  Benjamin,  who  deriTed  title  by  deviae  from  her  husband,  be  haFing 
prerioiisly  surrendered  to  the  use  of  his  will.  That  rarrepder  was  enrolled 
on  the  28th  of  October  1800,  and  reeifted  a  surrender  by  Benjamin  out  of 
court  on  the  14th  of  July  preceding  of  *'  all  his  copy-hold  cottage,  with  a 
eroft  adjoining  and  a  common  right  and  north^moor«gate  belonging  to  the 
same;  ail  which  premises  were  thm  in  his  own  possession"  to  the  use  of  his 
will.  On  the  same  14th  of  Jufy^  he  devised  to  his  wife  *'  all  his  copyhold 
cottage  and  premises  then  in  his  own  possession,  ft>r  her  life ;"  and  after  her 
decease,  to  ^.  EUom,  &c.  The  testator  died  within  a  few  days  after  mak- 
ing his  will.  At  the  time  of  making  his  will,  and  the  surrender  out  of  court, 
be  in  fact  only  oceopied  the  cottage  apd  a  garden  behind  it :  the  croft^  which 
was  separated  only  by  a  gooseberry  hedge  from  the  cottage  and  garden,  was 
then  and  till  the  teatator's  death  in  the  actual  possession  of  the  defendant  as 
his  tenant  It  was  contended  at  the  trial  before  Bayley,  J.  at  Lincoln,  that 
the  ^oft  mentioned  particularly  in  the  surrender,  but  omitted  to  be  so  men* 
tioned  in  the  will  and  which  was  in  fact  let  to  and  in  the  possession  of  another 
person,  did  not  pass  to  the  widow  under  the  description  of  "  his  copyhold 
cottage  and  premises  then  in  his  own  posussion  ;"  though  it  was  admitted,  that 
if  the  croft  had  then  been  in  his  possession,  it  would  hare  passed  under  those 
words :  but  the  learned  Judge  being,  of  opinion,  that  the  latter  words  were  a 
mere  misdescription,  copied  probably  from  the  words  of  the  surrender  which 
misdescribed  the  fact;  and  that  the  former  words,  "copyhold  cottage  and 
premises,"  were  sufficiently  certain  to  carry  the  croft  which  formed  part  of 
those  premises ;  nonsuited  the  plaintiff. 

Vaughan,  Serjt.  now  moved  to  set  aside  the  nonsuit^  and  slated  the  case  as 
before  mentioned. 

Lord  Ell^nborough,  C.  J.,  The  surrender  and  the  will  are  as  one  instru- 
ment. They  were  cotemporaneous  acts ;  and  that  which  was  a  mere  mistake 
in  the  surrender  Was  followed  in  .the  will,  in  describing  all  the  premises  as 
being  in  the  copyholder's  possession,  when  part  6f  them  was  in  the  possession 
of  his  tenant :  but  it  is  clear  by  the  general  words,  that  all  was  meant  to 
foe  passed. 

Le  Blanc,  J.  The  croft  was  not  in  the  testator's  possession  at  the  time  of 
the  surrender  to  the  use  of  his  will,  though  it  is  there  described  as  being  in 
his  possession.'    Add  that  mistake  was  followed  in  the  will. 

^Per  Curiam,  Rule  refold. 


Butterfield  v.  Forrester. 

11  East,  QO.    April  22, 1809.  - 

One  who  \%  injured  by  ao  obttriicttOQ  io  a  highway  agaiiiit  which  he  f0ll,€aDDOt  maiatain 
aa  actioD,  if  it  appear  that  he  was  riding  with  great  violeooe  and  wadt  of  ordinary  cars, 
without  which  he  might  have  seen  and  avoided  the  obstruction. 

THIS  was  an  action  on  the  case  for  obstructing  a  highway,  by  means  of 
which  bbstrciction  the  plaintiff*,  who  was  riding  alon^  the  road,  was  thrown 
down  with  his  horse,  and  injured,  d&c.  At  the  trial  before  Bayley,'  J.  at 
Derby,  it  appeared  that  the  defendant,  for  the  purpose  of  making  some  repairs 
to  bis  house,  which  was  close  by  the  road  side  at  one  end  of  the  town,  had  pot 
up  a  pole  across  this  part  of  the  road,  a  free  passage  being  left  by  another 
branch  or  street  in  the  same  direction.  That  the  plaintiff  left  a  public  house 
not  far  distant  from  the  place  in  question  at  8  o'clock  in  the  evening  in  Au-^ 
gust,  when  they  were  just  beginning  to  light  candles,  but  while  there  was  light 
enough  left  to  discern  the  obstruction  at  100  yards  distance :  aAd  the  witness, 
who  proved  this,  said  that  if  the  plaintiff  had    not  been  riding  rery  hard  he 
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might  have  observed  and  avoided  it :  the  plaintiff^  however,  who  was  riding 
violently,  did  not  observe  it,  but  rede  against  it,  and  fell  with  his  horse,  and 
was  much  hurt  in  consequence  of  the  accident;  and  there  was  no  evidence  of 
his  being  intoxicated  at. the  time.  On  this  evidence  BayUy^  J,  directed  thb 
jury,  that  if  a  person  riding  with  reasonable  and  ordinary  care  could  have 
seen  and  avoided  the  obstrojction ;  and  if  they  were  satisfied  that,  the  plaintiff 
was  riding  along  the  street  extremely  hard,  and  without  ordinary  care,  they 
should  find  a  verdict  for  the  defendant :  which  they  accordingly  did. 

Vaughan^  Serjt.  now  objected  to  this  direction,  oi^  moving  for  a  new  trial ; 
and  referred  to  Buller's  Nj.  Pri.  26,(a)  where  the  rule  is  laid  down,  tbat  *'  if  a 
man  lay  logs  of  wood  across  a  \i\f^vf^^  \  though  a  ptrson  may  with  care  ride 
safely  by,  yet  if  by  means  thereof  my  horse  stumble  and  fling  roe,  I  may 
bring  an  action." 

Baylet,  J.  The  plaimiff  was  proved  to  be  riding  as  fast  as  his  horse  cpuld 
0,  and  this  was  through  the  streets  of  Derby.  If  he  had  used  ordinary  care 
mu3t  have  seen  the  obstruction;  so  that  the  accident  appeared  to  happen 
entirely  from  his  own  fault. 

Lord  Ellevborodgh,.C.  J^  A  party  is  not  to  cast  himself  upon  an  obstruc- 
tion which  has  been .  made  by  the  fault  of  another,  and .  avail  himself  of  it,  if 
he  do  not  himself  use  common  and  ordinary  caution  to  be  in  the  right.  In 
cases  of  persons .  riding  upon  what  is  considered  to  .be  the  wrong  side  of  the 
poad,  that  would  not  authoirize  another  purposely  to  ride  up  against  them. 
One  person  being  in  fault  will  not  dispense  with  another's  using  ordinary 
care  for  himself  Two  things  must  concur  to  support  this  action,  an  obstruc* 
tion  in  the  road  by  the  fault  of  the  defendant,  and  .no  want  of  ordinary  care  to 
avoid  it  on  the  part  of  the  plaintiff.(]) 

Per  Curiam,  Rule  refused: 


Lord  >•  Houstoun. 

11  East,  62.    April  25, 1809. 


In  debt  by  bill  the  declaration  is  good,  though  the  sums  demanded  in  the  several  counts 
amount  altogether  to  more  than  the  sum  at  first  demanded  in  the  queritur;  for  that  is 
superfluous  and  may  be  rejected. 

THE  plaintiff  sued  by  bill  in  debt,  and  ;declar^d  against  the  defendant  o^ 
a  plea  thai  he  render  to  him  the  sum  of  7750/.  which  he  owes  to  and  unjustly 
detains  from  him :  for  that  whereas,  dec. ;  and  so  the  plaintiff  proceeded  to 
set  out  in  his  first  count  a  certain  deed  for  securing  the  payment  of  1625/. 
and  interest ;  and  concluded  that  count  by  alleging,  that  thereby  *'  the  defend- 
ant became  liable  to  pay  to  him  1025/.  when  requested,  which  still  remains 
unpaid,  whereby  an  action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  the  defendant  the  said  sum  of  1625/.  parcel  of  the  said  sum  of  money  above 
demanded.  In  ^acli  of  five  other  counts  for  goods  sold,  money  paid,  dLC.  the 
[Plaintiff  respectively  demanded  1625/.  the  four  first  of  those  concluding  that 
**  by  reason  whereof  an  action  hath  accrued  to  the  plaintiff  to  have  and  de- 
mand from  the  defendant  the  said  last-mentioned  sum  of  money,  further  parcel 
of  the  said  sum  above  demanded."  And  the  last  count  stating  the  1625/. 
therein  demanded  to  be  "  the  residue  of  the  said  sum  of  7750/.  above  demand- 
ed." And  then  the  declaration  concluded  ;  ''  yet  the  said  defendant,  ^although 
requested,  hath  not  paid  the  said  sum  of  mon^y  above  demanded,  or  any  part 
thereof,  to  the  plaintiff,  but  bath  hitherto  wholly  refused  and  still  doth  refu^, 
and  the  same  still  remains  wholly  due  and  unpaid ;  wherefore  the  plaintiff 

(a)  The  book  cites  Carth.  194  and  451,  in  the'  margin,  which  references  do  not  bear  on 
the  point  here  in  question. 

(1)  [See  Bridge  v.  Grand  Junction  RaiUba^  Co.,  3  M.  d&  W.  248.  MarrioU  v.  Sian- 
sy,  1  M.  i&  G.  568.     lUidge  y.  Goodwin,  5  a  d&  P.  190.— W.J 
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saysy  that  he  haih  sustained  damage  to  the  value  of  500Z.,  and  therefore  he 
brings  suit,"  ^c.  To  this  there  was  n  demurrer,  stating  especially  (amongst 
other  cause$  relating  to  other  particulars*  in  the  several  counts  of  the  declara- 
tion not  set  forth  here)  that  in  the  beginning  of  the  declaration,  the  plaintiff 
has  complained  of  the  defendant  in  a  plea  that  he  render  to  him  the  ^um  of 
77502.  only ;  and  afterwards,  by  the  several  counts  thereof,  the  plaintiff  has 
claimed  and  declared  for  divers  sums,  amounting  in  the  whole  to  a  much 
larger  sum,  to  wit,  97502.,  and  that  the  declaration  is  in  that  respect  repugnant 
and  inconsistent^  That  the  declaration  states,  that  the  five  several  sums  of 
1G25/.  in  the  five  first  counts  are  parcels  of  the  said  sum  by  the  declaration 
demanded,  and  tliat  the  1625/.  in  the  last  count  mentioned  is  the-residue  of 
the  said  7750Z»  demanded ;  which  is  impossible  and  repugnant.  And  the  same 
objection  was  repeated  in  other  different  forms. 

Dampicr,  in  support  of  the  demurrer,  admitted  that  the  plaintiff  in  debt 
might  now  recover  less  than  he  demanded  by  his  declaration,  though  formerly 
it  was  considered  otherwise ;  but  here  the  plaintiff  seeks  to  recover  more  by 
the  aggregate  demands  of  his  several  count?  than  he  first  demands  in  the  que' 
ritur:  and  besides  the  repugnancy  of  stating  these  several  larger  sums  in  the 
aggregate  to  be  parcels  of. a  smaller  suro^  this  mode  of  declaring  is  enibar- 
rassiog  to  a  defendant,  who  may  have  ,an  answer  to  the  general  sum  demanded, 
and  defend  the  action  on  that  ground :  but  may  be  misled,  if  the  plaintiff  can 
recover  more  under  the  aggregate  demand  of  his  several  counts.  He  referred 
to  5  Com.  Dig.  54.  tit  Pleader,  C.  84.  "  So  in  debt,  for  100/.  if  the  plaintiff 
declare  on  particular  sums  due  which  exceed  100/.  imd  the  defendant  do  not 
demur^  but  there  is  a  verdict  for  the  plaintiff:  if  he  release  all  above  100/.,  he 
shall  have  judgment  for  100/.  R.  5  Mod.  214.''  From  thence  it  must  be  infer- 
red, that  it  is  a  valid  objection  on  special  demurrer ;  though  it  may  be  cured 
by  verdict,  and  by  releasing  the  surplus.  But  p.  217,  of  the  same  book,  2  W. 
7,  is  directly  ib  point.  ''If  the  debt  be  for  a  certain  sum,  and  the  particular 
contracts,  whereon  the  plaintiff  declares,  amount  to  more,  it  is  bad ;  for  he 
has  judgment  for  more  than  he  demands.  R.  Yelv.  5."  The  case  of  Smith  ▼. 
Vowe^  Moor  298,  was  the  reverse  of  that  in  Yelverton :  for  there  the  several 
sums  in  the  counts  in  debt  did  not  amount  to  the  sum  demanded  in  the  queri'^ 
tur ;  which  was  assigned  for  error,  and  the  judgment  reversed.  [Lord  kllen^ 
borough,  C.  J.  All  those  cases  were  decided  at  a  period  when  it  was  consid- 
ered that  the  plaintiff  could  only  recover  in  debt  the  very  sum  demanded :  but 
it  has  been  long  settled  that  he  may  recover  less.}  But  the  Court  are  now 
called  Upon  to  decide  that  the  plaintiff  may  recover  more  than  he  first  demands 
in  the  qucritur, 

Richardson,  contra,  insisted  that  it  wan  not  necessary  for  the  plaintiff  in  debt 
to  state  how  much  he  demands  at  the  beginning  of  his  declaration :  allthe  cases 
which  have  held  otherwi8e(a)  were  cases  where  the  plainUff  sued  by  original, 
except  that  of  Crumpton  v.  Smith;  Yelv.  5,  which  came  on  upon  error  from 
an  inferior  court.  It  is  said  in  5  Com.  Dig.  c.  7,  which  cites  Co.  Lit  302.  b. 
17.  a.  that  the  declaration  is  an  exposition  of  the.  writ,  and  adds  time,  place, 
and  other  circumstances.  And  that  accounts  for  the  introduction  of  the  words 
**of  a  plea  that  he  render  to  Aim  so  much"{b)  which  seem  to  have  reference 
to  some  writ,  and  are  introduced  by  assimilation  to  proceedings  by  original  in 
C.  B.,  but  have  no  sensible  meaning  when  applied  to  the  mode  of  originating 
proceedings  in  this  court  by  bill,  and  may  therefore  be  rejected  altogether. 
Each  count  here  contains  in  itself  a  perfect  demand  of  a  certain  sum,  and  the 
reference  to  the  sum  in  the  queritur,  as  if  the  sum  in  each  count  were  a  part 
of  the  sum  in  the  queritur,  is  immaterial. 

(a)  Vide  5  Com.  Dig.  Pleader,  2  W.  7. 

(k)  In  debt  by  original  in  C.  B.  the  declaration  begins  by  stating  that  the  defendant 
^iras  Mummaned  to  answer  the  plaintiff  of  a  plea  that  he  render  to  him  so  much,  &c.  where- 
apon,  dec. 
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Lord  Ellenbobouoh,  G«  J.  There  is  no  diiBcQhy  in  disposing  of  this  CM«v 
In  this  court,  where  the  proeeedings  are  by  biil»  the  wosds  at  the  beginning, 
9f  a  plea  that  he  render  so  much,  •which  raise  the  question,  are  themselves 
superfluons,  and  may  tiiereftire  be  rejected ;  and  rejecting  those  words,  there 
is  in  each  count  a  perfect  demand  of  a  sum  certain,  without  the  reference  to 
the  sum  first  mentioned  in  the  deohiration,  which  would  also  be  rejected  :*  and 
then  the  declaration,  concluding  with  a  demand  of  damc^ges  for  detaining  the 
debt,  will  refer  to  the  sum  total  of  the  debt  demanded  by  the  seferal  counts. 
There  is  no  occasion  foF  onr  giving  any  opinion  upon  the  mode  of  pleading 
in  the  Court  of  Common  Pleas ;  but  the  argnment  of  my  brother  MarthaU  in 
MPQuMion  V.  Cox,  1  H.  Biac.  349,  rather  shewsi  that  if  the  sums  declared 
for  exceed  the  sum  in  the  writ,  it  is  more  matter  of  a  ple«  in  abatement  than 
in  bar. 

Per  Curiam,  Judgment  for  the  Plainliff. 


Chambers  v.  Donaldson  and  Others. 

11  East,  65.    April  25, 1809. 

to  trespuM  quare  eUuuumftjegU^  if  the  defendant  plead  foil  aod  frotbold  in  aootbsr  by 
whose  command  be  justifies  the  trespass,  such  command  may  be  traversed  by  tba 
plaintiff. 

TO  trespass  for  breaking  and  entering  the  dwelling-house  of  the  plaintiff  in 
the  parish  of  Mary^Mnme,  &c.  the  defendants  pleadied,  tliat  the  said  dwelling- 
house  at  the  time  when,  dto.  was,  and  still  is  the  soil  and  freehold  of  E,  B, 
Portman,  Esq.,  and  that  the^  as  his  servants,  and  by  his  totkmand,  broke  and 
entered  the  same.  The  plaintiff  replied,  admitting  the  said  dwelling-house  to 
be  the  soil  and  freehold  of  E,  B,  Portman,  bat  stating  that  one  Wm.  Green 
before  the  said  time  when,  d&e.  demised  the  said  dwelling-house  to  the  plaintiff 
as  tenant  from  year  to  year,  b^  virtue  of  which  the  plaintiff  entered,  dtc.  and 
was  possessed  thereof;  and  bemg  so  possessed,  the  defendants,  as  the  servants 
of  Green,  and  by  his  command,  committed  the  trespass  complained  of;  and 
traversed  that  they  w^re  the' servants  of  E,  B.  Portman,  and  by  his  command 
committed  the  said  trespass  in  manner  and  form  as  in  the  plea  mentioned.  To 
this  replication  there  was  a  demurrer,  assigning  for  special  causes,  that  though 
the  plaintiff  has  by  his  replication  admitted,  that  the  said  dwelling-house  was  the 
soil  and  freehold  of  E.B,  Portman,  as  alleged  in  the  plea;  yet  by  his  repli- 
cation he  has  stated,  that  Chreen  demised  the  said  dwelling-bouse  to  the  plain-* 
tiff  to  hold  as  therein  mentioned,  without  shewing  any  legal  title  in  Green  so 
to  do.  And  also,  for  that  the  plaintiff  by  his  repliciCtion  has  admitted  the  said 
dwelling-house  to  be  the  soil  and  freehold  of  E,  B.  Portman,  but  has  not 
deduced  any  title  from  him  to  Green  to  enable  Green  to  make  the  supposed 
demise  to  the  plaintiff;  and  also  for  that  the  plaintiff  has  traversed  and  endea- 
voured to  put  in  issue  an  immaterial  fact,  and  tfo  material  issue  can  be  taken 
on  the  jsaroe.     In  support  of  these  objections. 

Scarlet  now  argued,  that  the  fact  of  Portman^s  command  alleged  in  the 
plea  was  not  traversable,  and  cited  Trevilian  v.  Pynt,  1  Salk,  107,  where  the 
distinction  was  taken  between  replevin  and  trespass  quare  cUmsum  fregit :  in 
the  latter,  it  was  said,  that  if  the  defendant  justify,  and  allege  freehold  in  ano- 
ther by  whose  command  he  entered,  the  plaintiff  cannot  traverse  the  command, 
because  it  would  admit  the  rest  of  the  plea  to  be  true,  namely,  that  the  free- 
hold was  in  that  other,  and  not  in  the  plaintiff;  which  would  be  sufficient  to 
bar  the  action,  whether  ttie  defendant  entered  by  his  command  or  not.  But 
that  it  was. otherwise  in  replevin,  which  was  the  case  in  judgment;  for  there 
as  none  but  the  landlord  has  a  right  to  enter  for  the  purpose  of  distraining, 
the  command  is  important.     It  is  clear,  that  if  soil  and  freehold  in  another 
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were  pleaded  in  bar  and  found  for  the  defendant,  it  would  be  a  good  defenc^  to 
this  actkm;  and  it  is  the  same  things  if  the  ..plaintiff,  by  traversing  the  com- 
mand, admits  the  title  in  another,  and  thereby  shews  that  he  has  no  right  of 
action.  Trespass  being  a  po8se8<x>ry  action,  it  is  sufficient  for  the  plaintiff  to 
declare  in  the  first  instance  on  his  actual  possession ;  but  if  a  superior  title  in 
another  be  pleaded,  he  must  th^  shew  title  to  his  possession.  If  the  plaintiff 
declared,  that  the  soil  and  freehold  was  in  A.^  and  that\B.  gave  him  leave  to 
enter,  and  that  C,  the  defendant,  entered  upon  him  (the  plaintiff)  and  turned 
him  out ;  the  plaintiff  would  by  his  own  shewing  appear  to  have  no  title  to 
maintain  the  action  :  but  that  is  th^  same  case  with  the  facts  npw  appearing  upon 
the  whole  record.  [Bayley,!,  Is  not  actual  possession  sufficient  to  rpaihtain 
the  action  against  a  wrongndoer?]  That  must  betaken  in  its  legal  sense ;  that 
the  law  presumes  the  actual  possessor  to  be  the  rightful  one  until  the  contrary 
be  shewn;  but  here  the  contrary  is  shewn;  for  when  title  is  admitted  in  ano- 
ther, which  entitles  him  to  the.  possession,  the  plaintiff  himself  appears  to  be 
a  trespasser  and  therefore  cannot  maintaia  the  action  on  his  own  wrongful 
possession.  2dly,  He  objected  that  the  plaintiff  in  his  replication  had  derived 
title  to  a  particular  estate  in  the  premises  from  Green,  without  shewing  the 
commencement  of  that  estate,  as  he  ought  to  have  done,  according  to  the  rule 
of  pleading  laid  down  in  SiUy  y.  Dally ^  I  Ld.  Ray.  334,  "  that  the  commence- 
ment of  all  particular  estates  ought  to  be  shewn  in  pleas,  avowries,  d^c." 
And  this  rule  holds  not  only  in  pleas  in  bar,  but  in  all  the  subsequent  plead- 
ings. Here  it  was  not  even  averred  generally,  that  Green  had  a  right  to  demise 
to  the  plaintiff:  [Bayley^  J.  The  purpose  of  the  feplication  is  to  identify  the 
defendant  with  Cheen ;  Ibr  if  Cheen  were  estopped'  by  his  demise  from  disput- 
ing the  plaintiff's  right  to  the  possession,  then  the  defendant,  acting  by  the 
command  of  Green^  would  alio  be  estopped.  In  that  view,  the  plaintiff  insists, 
that  it  is  immaterial  what  was  the  commencement  of  Gf ten's  estate.  Lord 
BUenb&rough,  C.  J.  All  the  cases  wherein  it  is  stated  that  the  party  pleading 
must  bhevir  the  commencement  of  the  particular  estate  are  where  he  claims  an 
interest  out  of  that  estate  :^but  here  no  interest  is  claimed  out  of  the  particu- 
lar estate,  but  it  is  pleaded  merely  to  set  up  aa  estoppel  against  the  defendant, 
who  has  pleaded  Ubtrum  tenemenium  in  another.]  He  then  put  the  case  that 
Ch'een  might  be  the  servant  of  Fortman,  afid  have  permitted  the  plaintiff  to 
enter  as  tenant  upon  the  premises,  without  authority  of  his  master ;  and  might 
afterwards  have  entered  upon  the  plaintiff  by  such  authority :  then  by  not 
stating  the  commencement  of  Green* i  estate,  the  plaintiff  would  give^no  oppor* 
tanit^  to  the  defendant  to  traverse  the  material  fact. 

Mohoyd,  contra,  on  the  first  point.  The  commend  may  be  traversed ;  and 
what  is  stated  by  w«y  of  inducement  as  to  the  title  of  Green,  aad  as  against 
Green  and  those  who  justify  ubder  him,  cannot  vitiate  that  traverse.  The  very 
principle  faid  down  in  Trevilian  v.  Pyn€  shews  that  the  command  may  be 
traversed ;  for  as  against  a  wrong-doer,  a  plaintiff  mav  maintain  trespass  whe- 
ther he  have, title  or  not,  as  in  Graham  v.  Peat. {a)  No  sound  distinction  can 
be  shewn  in  that  respect  between  trespass  and  replevin  ;  which  latter  was  the 
case  in  judgment ;  and  there  it  was  held  traversable ;  and  the  distinction  taken 
as  to  trespass  was  extrajudicial  and  mistaken.  Since  it  has  been  settled  that 
trespass  will  lie  \ipon  mere  possession  against  a  wrong-doer,  the  plaintiff,  by 
traversing  the  command,  and  admitting  pro  hoc  vice  the  soil  and  freehold  to 
be  in  Portman,  does  pot  admit  ,that  he  has  no  cause  of  action ;  for  though  it 
were  tme,  that  Partman  had  a  ri^ht  to  enter  upon  the  plaintiff,  yet  if  the  de- 
fendant had  nb  such  right,  the  plamtiff  may  stitl  maintain  this  action  upon  hia 
actual  possession  against  a  wrong-doer.  ^  Suppose  (which  is  the  fact)  that 
Grun  had  taken  a  long  building  I^ase  under  Portnum,  and  afler  letting  to  the 
plaintiff,  had  employed  the  defendant  to  enter  opoo  him ;  if  he  could  thus  set 

-  -  --^-  ■  -  -- ■-■---■  ,^.-, 

(a)  1  East,  244,  and  wi^Earker  v.  Sirkheck,  3  Burr.  1563. 
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up  the  title  of  PoHnum,  which  is  unknown  to  the  plaintiff,  he  would  thereby 
be  enabled  to  trespass  with  impunity  upon  his  own  lessee.  This^  shews  the 
materiality  of  the  command  which  is  traversed.  Two  things  must  concur  to 
constitute  a  defence  under  the  plea  of  liberum  tenemmtvm,  namely,  superior 
title  in  another,  and  that  the  defendant  entered'  by  command  of  that  other ; 
both  must  be  pleaded ;  then  why  in  common  sense  may  not  both  be  traversed. 
In  Cory  v.  Holt{a)  the  defendant  in  trespass  made  title  and  gave  colour  to  the 

(a)  This  was  cited  from  2  Stra.  1238,  wfa«re  it  is  very  shortly  reported.  The  following 
note  of  that  0886  is  from  Mr.  Ford's  MS. 

Cakv  agaiast  Holt,  M.  19  Geo.  2.  Trespass  for  breaking  aod  entering  the  plain tilT's 
cellar.  The  defendant  pleads  that  the  place  where,  Ac.  is  a  cdpyhold  tenement,^  parcel 
of  the  manor  of  ffampstead^  and  demised  and  demiseable  from  time  immemorial  at  the 
will  of  the  lord,  according  to  the  custom,  d^c.«  and  that 'the  lord,  at  a  coart  held  11th 
JVoe.  1731,  granted  a  messuage,  of  which  the  cellar  is  parcel,  to  the  defendant;  and  that 
by  virtue  thereof  she  entered,  A^  and  so  justifies  the  entry,  dbc.  The  plaintiff  replies, 
that  the  defendant  entered  of  her  own  wrong  :  and  traFeraes  that  the  cellar  at  the  time 
when,  &c.  was  parcel  of  the  said  customary  messuage.  Demurrer,  and  joinder  in  de- 
murrer. 

Lawson  insisted  that  the  replication  was  ill,  because  the  plaintiff  neither  sets  out  a  title 
in  himself,  nor  traverses  the  defendant's  in  a  material  p^rt.  '  Yelv.  173,  4,  PritaUyy. 
Wkitey  6  Co.  24,  Read's  case.  Cro.  £liz.  30,  Bering  v.  BkicMvw,  2  Lutw.  1337, 1343. 
MtrUona  v.  Benn  and  Others,  8  Co.  66,  Crogate^s  case.  That  thd  plaintiff  admits  by  his 
traverse  that  the  cellar  once  was  parcel,  but  not  so  at  the  time  of  the  trespass  ;  for  by 
traversing  that  the  cellar  at  the  time  when,  dtc.  was  not  parcel  of  the  customary  mes- 
suage, he  admits  th&t  it  once  was,  and  therefore  ought  to  have  shewn  how  seised.  That 
the  defendant's  title  is  not  {>ut  in  question,  but  only  whether  tbe  cellar  is  parcel,  d^c. ; 
which  is  an  immaterial  issue.    1  Roll.  Rep.  46,  Lee's  case,  Cro.  Car.  190,  Shepherd's  case. 

Stracey, «  contra,  insisted  that  this  was  an  action  of  trespass  in  nature  of  a  possessory 
action  founded  entirely  upon  the  possession,  and  therefore  not  necessary  to  set  out  a  title. 
18  Ed.  4.'fo.  10  p.  31.  Trespass ;  the  defendant,  as  here,  made  title  to  the  pi ac&  where, 
Jkjc:,  which  the  plaintiff  denied,  without  shewing  any  title  in  himself:  and  it  was  held 

rd  and  sufficient,  because  where  the  plaintiff  traverses  the  defendant'ji  title,  it  would 
unnecessary  to  shew  any  title  in  himself;  for  possession  is  sufficient  title  against  a 
wrong-doer.  Vin.  Abr.  tit.  Trespass,  281, '2.  Et  per  tptum.  The  true  distinction  seems 
to  be  between  actions  real  and  personal  actions.  As  to  what  is  objected,  that  the  trav- 
erse was  immaterial,  be  insisted  that  the  traversing  tbe  locus  in  quo,  &c.  to  be  parcel, 
&c.  was  tbe  most  material  part  of  the  plea,  and  puts  the  title  in  question  ;  for  when  the 
defendant  makes  title  to  the  cellar  as  parcel  of  the  customary  tenement,  what  can  be 
more  material  than  to  deny  it  to  be  parcel.  Sec,  The  cases  which  have  been  cited  in 
support  of  the  objections  do  not  come  up  to  the  present  case.  In  Yelv.  174,  the  plaintiff 
not  only  omitted  setting  out  a  title  in  himself,  but  likewise  denying  the  defendant's  title. 
The  same  answer  to  Lee's  case  in  Roll.  Rep.  46.  The  plaintiff  traverses  the  command, 
which  is  perfectly  immaterial,  and  not  traversable  without  traversing  the  title.  So  as  to 
Crogate's  case ;  the  plaintiff  replied  de  injuria  sua  propria,  &c. ',  but  the  plaintiff  here 
likewise  denies  the  cellar  to  be  parcel,  &c. 

Leb,  C.  J.  I'he  exceptions  to  the  replications  are  two^  1st,  That  the  defendant  has 
shewn  title  by  grant  from  the  lord,  and  therefore  it  was  not  sufficient  for  the  plaintiff  to 
traverse  that,  without  shewing  a  title  himself.    ■  But  although  jtbat  rule  may  be  good  in 

Sneral  in  real  actions,  yet  it  is  otherwise  iq  trespass :  because  in  that  case  possession  is 
e  plaintiff's  title,  and  the  material  thing  to  traverse  is  the  defendant's  title.  And  so  it 
is  held  expressly  in  Cro.  Eliz.  671*  Knight  v.  Lodge;  and  the  same  distinction  taken  be- 
tween real  and  personal  actions.  Cro.  EI.  891,  House  v.  Laxton.  2d,  That  the  traverse 
is  too  narrow  ;  because  it  only  denies  that  the  cellar  at  the  time  when,  &c,  was  parcel, 
Slc.  ;  which  seems  to  admit  that  it  once  was  parcel,  and  yet  does  not  shew  how  severed. 
But  in  this  action  the  only  material  thing  in  question  is.  Whether  it  was  parcel  at  the 
time  when,  &c. ;  for  the  plaintiff  was  only  to  maintain  his  right  to  the  possession  at  that 
time,  and  if  not  parcel  at  the  time  when,  &c.,  the  traverse  maintains  the  action. 

Wrioht,  J.  agreed  with  the  Chief  Justice,  and  cited  Cro.  El.  288,  Justice  Tanner  t. 
FisAer  ;'that  in  trespass  it  is  sufficient  to  den^  the  defendant's  title,  without  shewing  a 
title  in  himself;  and  the  same  distinction  is  there  taken  between  real  and  personal 
actions. 

DsNifisoir,  J.  10  Ed.  4.  9.  Distinction  between  trespass  and  real  actions.  Gosling 
T.  fFilliam,  5  Geo.  l.t  Trespass  for  breaking  plaintiff's  close.  The  defendant  justified 
under  a  feoffment  from  the  Duke  of  Beamfort,  and  gave  the  plaintiff  colour  #  The  plaintiflT 
replied,  that  the  defendant  entered,  &g,  of  his  own  wrongs  and  traversed  the  feoffment. 

t  Fortes.  Rep.  378. 
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plaintiff  who  replied  de  injuria,  dec.  and  traversed  the  title  set  out  by  the 
defendant,  without  ishewing  any  in  himself;  and  this  was  held  good,  as  laying 
the  defendant's  title  out  of  the  case :  and  then  it  stood  upon  the  plaintiff's 
possession,  which  was  enough  against  a  wrong-doer.  The  only  principle  on 
which  a  plea  of  Hberun^  ienementum,(a)  which  is  anomalous,  can  proceed,  is, 
that  it  puts  the  plaintiff  on  shewing  his  right  to  the  possession ;  for  if  title  be 
pleaded  in  another,  and  that  the  defendant  entered  by  command  of  that  other, 
it  puts  thel  right  of  possession,  as  well  as  the  possession  itself,  out  of  the 
plaintiff  by  the  very  act  for  which  he  seeks  to  recover ;  but  if  the  other  party 
had  no  title,  or  the  defendant  who  entered  had  no  authority  from  him,  such 
entry  did  not  devest  the  possession  of  the  plaintiff.  Title  may  be  given  in 
evidence  under  the  general  is8ue,(6)  and  that  the  defendant  entered  on  the 
plaintiff  by  command  of  the  person  entitled,  Gilb.  Evid.  258 ;  and  if  so  surely 
the  command  may  be  traversed,  if  pleaded ;  for  if  not  traversable,  it  need  not 
be  proved ;  which  is  contrary  to  the  current  of  authorities.  The  only  case 
which  bears  against  the  plaintiff  is  Witham  v.  Barker,  Yelv.  147 ;  but  that  case 
has  been  much  shaken  by  Lord  C.  J.  Wtlks,  in  Lambert  v.  Stroother,  Willes, 
221,  where  the  general  subject  was  very  fully  discussed.  Then,  2dly,  if  the 
command  may  }^.  traversed,  what  is  alleged  in  the  replication  with  respect  to 
Green  is  mere  inducement  and  will  not  hurt.  The  plaintiff  does  not  make 
title  to  himself;  if  he  did,  the  general  rule  as  to  pleading  particular  estates 
would  apply :  but  here  it  would  have  been  sufficient  to  have  said,  that  the 
defendant  entered  of  his  own  wrong  and  without  the  cause  assigned,  and  all 
the  rest  is  surplusage ;  and  there  is  no  repugnancy. 

Scarlett,  in  reply,  observed  of  the  cas6  of  Graham  v.  Peat,  1  East,  244, 
the  latest  on  this  subject,  that  it  did  not  contradict  the  principle  he  had  con- 
tended for.  There  the  title  was  shewn  to  be  in  the  rector,  under  whom  the 
plaintiff  himself  claimed  by  lease ;  and  though  that  lease  were  void  by  the 
statute  13  Eliz.  c.  20,  for  non*residence ;  yet  if  the  rector  did  not  dispute  the 
possession  of  the  plaintiff,  he  was  in  at  least  by  licence  of  the  person  entitled, 
if  not  tenant  from  year  to  year  by  the  payment  of  rent ;  and  therefore  still  had 
a  lawful  possession.  But  here  title  is  shewn  in  another,  and  nothing  is  stated 
to  shew  a  lawful  possession  in  the  plaintiff. 

Lord  Ellenborouoh,  C.  J.  The  position  which  is  laid  down  in  IVevilian 
V.  P^ne,  and  which  has  certainly  bken  the  general  opinion,  that  upon  a  plea  to 
an  action  of  trespass,  of  liherum  tenementum  in  another  by  whose  command 
the  defendant  entered,  the  command  is  not  traversable,  comes  now  for  the  first 
time  that  I  am  aware  of^to  be  questioned. in  a  court  of  law.  That  opinion  was 
indeed  delivered  extrajudicially,  for  the  case  in  judgment  was  in  replevin,  and 
the  Court  decided  that  the  command  there  was  traversable,  because  the  posses- 
sion of  the  place  where  the  goods  were  taken  was  not  the  material  point,  but 
the  right  of  the  party  to  take  the  goods ;  but  certainly  in  trespass  the  posses- 
sion of  the  place  is  material.  Now,  however,  that  the  position  comes  to  be 
judicially  questioned,  it  is  necessary  to  examine  the  foundation  on  which  it 
rests.  And  unless  the  command  be  traversable,  it  will  be  sufficient  for  a  mere 
wrong-doer,  who  has  invaded  the  quiet  possession  of  the  plaintiff,  to  plead 
title  in  another,  and  an  authority  from  him  ;  although  that  other  himself  did  not 
question  the  plaintiff's  possession.    Nay,  the  argument  might  be  pushed  further. 

And  upon  a  demurrer,  the  replication  was  held  well ;  because  the  defendant's  title  was 
denied,  and  the  plaintiff's  possession  sufficient.  As  to  the  2d  objection,  unless  the  cellar 
is  parcel  of  the  messuage,  the  defendant's  title  is  out  of  the  case.  If  the  lord  had  granted 
a  tellar,  the  plaintiff  must  have  denied  it ;  but  here  he  has  only  said  that  he  granted  the 
messuace  with  its  appurtenances ;  and  if  the  grant  had  been  denied,  such  traverse  would 
have  tried  nothing  material. 

So  Judgment  for  the  Plaintiff. 

(a)  Vide  Lambert  y.  Stroother,  Willes'  Rep.  222. 

\h)  Dodd  ▼.  K^/iM^  7  Term  Rep.  354,  and  Argent  v.  DtirraiK,  8  Term  Rep.  403,  and 
the  cases  there  cited. 

Vol.  VI.  7 
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and  it  might  be  contended,  that  the  same  defence  could  be  set  up  against  a 
plaintiff  who  had  been  in  possession  for  20  years ;  and  this  monstrous  conse- 
quence would  ensue,  that  the  wrong-doer  would  protect  himself  under  a  title 
which  the  party  himself  could  not  assert  in  any  possessory  action.  But  since 
it  has  been  settled  in  subsequent  cases,  as  in  Graham  r.  Peaty  1  East,  244, 
and  Marker  v.  Birkbeck,  Burr.  1563,  that  trespass  may  be  maintained  by  a  per- 
son in  possession  against  a  wrong-doer,  we  are  called  upon  to  strip  the  wrong- 
doer of  this  shield.  And  unless  such  a  plea  can  be  gotten  rid  of  by  traversing 
the  command,  this  absurdity  will  follow,  tfiat  if  title  he  given  in  evidence  under 
the  general  issue,  the  command  may  be  traversed  in  evidence,  as  in  Graham 
V.  Peat;  when,  if  the  command  be  pleaded,  with  title  in  another,  it  is  not  to 
be  traversed.  The  position,  then,  standing  upon  no  decided  case,  but  only 
laid  down  extrajudicially,  and  having  been  contradicted  in  effect  by  subsequent 
decisions  with  which  it  is  inconsistent,  we  are  brought  back  to  consider  what 
the  rule  was  before  on  principles  of  law  and  common  sense :  and  if  the  de- 
fendant plead  soil  and  freehold  in  himself,  and  the  plaintiff  cannot  shew  in 
reply  any  right  to  the  possession  against  him  ;  that  will  be  sufficient :  but  if 
he  plead  soil  and  freehold  in  another,  he  must  also  shew  that  he  had  the 
authority  of  that  other,  and  therefore  such  authority  is  traversable. 

Grose,  J.  It  has  always  puzzled  me  to  discover  any  reason  why  the  com- 
mand might  not  be  traversed  as  well  as  the  soil  and  freehold  of  another  in  a 
plea  of  this  description ;  for  both  constitute  one  defence :  and  also,  why  it 
should  not  be  traversed  as  well  upon  a  special  plea  as  denied  under  the  gene- 
ral issue.  There  is  no  other  case  where  the  same  defence  may  be  made  on  the 
general  issue  and  on  special  plea,  that  the  same  answer  cannot  be  given  to 
both.  The  good  sense  of  the  thing  clearly  is,  that  the  command  should  be 
traversable  in  the  one  case  as  well  as  it  may  be  disproved  in  the  other.  I 
could  never  reconcile  the  opinion  in  Salkeldy  and  the  practice,  which  has  cer- 
tainly prevailed  in  conformity  to  that,  with  the  rule  and  practice  of  law  in 
cases  where  the  same  defence  was  set  up  under  the  general  issue :  and  I  am 
glad  that  the  question  has  at  last  been  judicially  raised,  that  it  may  be  decided 
according  to  principles  of  law  and  sense. 

Le  Blanc,  J.  The  Court  are  called  upon  to  determine  between  two  con- 
tradictory rules,  both  of  which  are  said  to  be  rules  of  law ;  one  of  them  is, 
that  on  a  plea  oif  liberum  tenemtntum  in  another,  and  that  the  defendant  entered 
by  his  command,  that  command  is  not  traversable :  the  other  is,  that  possession 
is  sufficient  to  maintain  trespass  quare  clausum  fregit  against  a  wrong-doer. 
Both  these  rules  cannot  stand  :  for  if  the  latter  be  true,  the  plaintiff  must  be 
permitted  to  shew  how  the  defendant  is  a  wrong-doer,  by  shewing  that  notwith- 
standing another  may  have  a  letter  title  than  the  plaintiff,  yet  that  the  defend- 
ant had  no  authority  from  that  other  to  make  the  entry  complained  of.  If  it 
could  have  been  shewn  to  be  a  good  plea  in  trespass,  that  the  freehold  was  in 
a  third  person,  without  going  on  to  state  that  the  defendant  entered  by  the 
command  of  that  person,  there  would  have  been  weight  in  the  argument :  but 
both  those  facts  are  always  stated  in  the  plea,  and  are  considered  to  be  neces- 
sary to  constitute  the  justification  :  and  it  would  be  absurd,  indeed,  that  several 
facts  should  be  stated  in  the  plea  as  necessary  to  constitute  the  entire  defence, 
if  the  plaintiff  could  not  traverse  any  of  those  facts  which  he  pleased.  To 
shew  the  monstrous  consequence  of  such  a  doctrine,  consider  what  must  be 
the  situation  of  persons  who  have  been  long  in  undisturbed  possession  of  their 
houses  held  under  sub-lessees  and  others,  through  various  mesne  assignments, 
with  all  which  they  may  be  unacquainted :  if  such  possessions,  especially  in 
this  metropolis,  where  the  ground  landlords,  whose  property  is  of  great  extent, 
are  generally  well  known,  were  trespassed  upon  by  wrong-doers,  who  could 
protect  themselves  by  pleading  soil  and  freehold  in  the  ground  landlord,  and 
that  they  entered  by  his  command ;  if  the  fact  of  such  command  could  not  be 
traversed,  and  the  possessors  were  obliged  to  derive  title  from  the  ground  land- 
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lord,  all  these  persons  would  be  precluded  from  standing  upon  their  possession 
against  mere  wrong-doers. 

Bayley,  J.  The  question  is,  whether  a  mere  wrong-doer,  when  sued  for  a 
trespass  upon  the  possession  of  another,  has  a  right  by  this  mode  of  pleading 
to  call  upon  him  to  set  out  his  title.  If  the  command  of  the  person  in  whom 
soil  and  freehold  is  pleaded  may  be  traversed,  then  no  other  than  the  person 
who  has  the  title  to  the  freehold  can  compel  the  party  in  possession  to  shew 
bis  own  title  to  that  possession :  but  if  the  command  be  not  traversable,  then 
every  wrong-doer  may  call  on  the  party  in  possession  to  make  that  disclosure. 
Trespass  is  now  understood  to  be  a  possessory  action ;  but  it  must  cease  to  be 
so,  if  every  wrouff-doer  could  in  this  manner  oblige  the  party  in  possession  to 
set  out  histitle.(l}(2) 

Judgment  ibr  the  Plaintiff. 


The  King  t^.  Gaborian. 

11  East,  77.    April  S6, 1809. 

Aifuming  that  under  the  stat.  11  G.  1.  c.  4,  an  election  began  at  a  corporate  meeting, 
whereat  the  mayor  presided,  may  be  completed,  in  case  of  his  absenting  himself  pend- 
ing the  proceeding,  under  the  presidency  of  the  next  in  place  and  order  to  him ;  yet 
where  a  question  arose  upon  the  right  of  a  voter,  on  which  the  mayor  as  presiding  offi- 
cer decided  by  rejecting  the  vote,  and  thereupon  the  remaining  yotes  being  equal,  he 
declared  the  same,  and  that  no  election  could  be  made,  and  thereupon  ordered  the 
meeting  to  be  dissolved ;  and  no  objection  was  made  at  the  time,  nor  any  notice  given 
to  the  electors  present  that  any  of  them  intended  to  proceed  in  the  election  notwith« 
8tandin|(  the  decision  (which  turned  out  to  be  erroneous),  but  after  suffering  the  mayor 
and, many  of  the  freemen  to  depart  without  notice,  the  rest  who  remained  together  pro- 
ceeded to  complete  the  election :  held,  that  such  election  was  yoid  even  under  the 
statute,  as  a  surprize  and  fraud  on  the  other  electors. 

THIS  was  an  information  in  nature  of  a  quo  warranto,  calling  upon  the  de- 
fendant to  shew  by  what  authority  he  claimed  to  be  mayor  of  the  borough  of 
Saliash  in  the  county  of  Cornwall  The  defendant  pleaded,  that  by  charter  of 
the  14  G.  3,  the  king  granted  to  the  village  of  Saiiash  to  be  and  remain  a  free 
borough,  and  that  the  persons  therein  named  should  be  incorporated  by  the 
name  of  the  mayor  and  free  burgesses  of  the  borough  of  Saltash :  that  one  of 
the  aldermen  should  be  mayor ;  and  that  six  other  free  burgesses  of  the  inha- 
bitants of  the  borough  besides  the  mayor,  to  wit,  seven  capital  free  burgesses 
of  the  inhabitants  of  the  borough,  should  be  the  aldermen  and  council  of  the 
borough :  that  the  mayor,  aldermen  and  free  burgesses,  or  the  major  part  of 
them,  should  every  year  in  September,  on  the  Saturday  next  before  the  feast  of 
8t,  Matkew,  assemble  themselves  in  the  Guildhall,  &c. ;  and  being  so  assem- 
bled, the  mayor  and  aldermen,  or  the  major  part  of  them,  should  nominate  and 
put  in  election  for  mayor  two  of  the  aldermen,  and  there  should  continue  to- 
gether, or  in  due  manner  should  adjourn  themselves,  until  the  mayor,  aldermen 
and  free  burgesses  aforesaid,  or  the  major  part  of  them  then  and  there  assem- 
bled, should  have  elected  one  of  those  two  aldermen  so  put  in  election  to  be 
mayor  for  one  year  after  the  said  feast  of  £^.  Maihew  then  next  following ;  apd  that 
he  should  be  sworn  in  yearly  on  the  feast  of  8t,  Maihew  before  the  last  mayor 
his  predecessor,  or  in  his  absence  before  two  other  aldermen,  and  in  default  of 
the  mayor  and  aldermen,  then  before  four  or  more  free  burgesses  inhabitants 
of  the  borough,  dtc. ;  which  charter  was  accepted.  The  plea  then  stated,  that 
no  election  was  made  of  a  mayor  on  the  charter  day  in  the  year  1806 ;  nor 

(1)  It  may  be  well  to  apprize  the  reader,  that  the  doctrine  exploded  by  this  important 
decision  is  laid  down  as  undoubted  law  by  the  most  approved  text  writers,  particularly  in 
1  Wms.  Ssund.  147.  c.  n.  4,  and  1  Chitty's  Plead.  566,  566. 

(S)  [But  see  1  Chit.  PI.  595.  9th  Amer.  ed. :  and  cases  cited.  The  rule  is  now  settled 
in  accordance  with  the  decision  in  the  text.^W.] 
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and  it  might  be  contended,  that  the  same  defence  could  be  set  up  against  a 
plaintiff  who  had  been  in  possession  for  20  years ;  and  this  monstrous  conse- 
quence would  ensue,  that  the  wrong-doer  would  protect  himself  under  a  title 
which  the  party  himself  could  not  assert  in  any  possessory  action.  But  since 
it  has  been  settled  in  subsequent  cases,  as  in  Graham  v.  Peat,  1  East,  244, 
and  Harker  v.  Birkbeck,  Burr.  1563,  that  trespass  may  be  maintained  by  a  per- 
son in  possession  against  a  wrong-doer,  we  are  called  upon  to  strip  the  wrong- 
doer of  this  shield.  And  unless  such  a  ^lea  can  be  gotten  rid  of  by  traversing 
the  command,  this  absurdity  will  follow,  tliat  if  title  be  given  in  evidence  under 
the  general  issue,  the  command  may  be  traversed  in  evidence,  as  in  Graham 
V.  Peat;  when,  if  the  command  be  pleaded,  with  title  in  another,  it  is  not  to 
be  traversed.  The  position,  then,  standing  upon  no  decided  case,  but  only 
laid  down  extrajudicially,  and  having  been  contradicted  in  effect  by  subsequent 
decisions  with  which  it  is  inconsistent,  we  are  brought  back  to  consider  what 
the  rule  was  before  on  principles  of  law  and  common  sense :  and  if  the  de- 
fendant plead  soil  and  freehold  in  himself,  and  the  plaintiff  cannot  shew  in 
reply  any  right  to  the  possession  against  him  ;  that  will  be  sufficient :  but  if 
be  plead  soil  and  freehold  in  another,  he  must  also  shew  that  he  had  the 
authority  of  that  other,  and  therefore  such  authority  is  traversable. 

Grose,  J.  It  has  always  puzzled  me  to  discover  any  reason  why  the  com- 
mand might  not  be  traversed  as  well  as  the  soil  and  freehold  of  another  in  a 
plea  of  this  description ;  for  both  constitute  one  defence :  and  also,  why  it 
should  not  be  traversed  as  well  upon  a  special  plea  as  denied  under  the  gene- 
ral issue.  There  is  no  other  case  where  the  same  defence  may  be  made  on  the 
general  issue  and  on  special  plea,  that  the  same  answer  cannot  be  given  to 
both.  The  good  sense  of  the  thing  clearly  is,  that  the  command  should  be 
traversable  in  the  one  case  as  well  as  it  may  be  disproved  in  the  other.  I 
could  never  reconcile  the  opinion  in  Salkeld^  and  the  practice,  which  has  cer- 
tainly prevailed  in  conformity  to  that,  with  the  rule  and  practice  of  law  in 
cases  where  the  same  defence  was  set  up  under  the  general  issue :  and  I  am 
glad  that  the  question  has  at  last  been  judicially  raised,  that  it  may  be  decided 
according  to  principles  of  law  and  sense. 

Lb  Blanc,  J.  The  Court  are  called  upon  to  determine  between  two  con- 
tradictory rules,  both  of  which  are  said  to  be  rules  of  law ;  one  of  them  is, 
that  on  a  plea  of /tftertim  tenemenium  in  another,  and  that  the  defendant  entered 
by  his  command,  that  command  is  not  traversable :  the  other  is,  that  possession 
is  sufficient  to  maintain  trespass  quare  clausum  fregit  against  a  wrong-doer. 
Both  these  rules  cannot  stand  :  for  if  the  latter  be  true,  the  plaintiff  must  be 
permitted  to  shew  how  the  defendant  is  a  wrong-doer,  by  shewing  that  notwith- 
standing another  may  have  a  better  title  than  the  plaintiff,  yet  that  the  defend- 
ant had  no  authority  from  that  other  to  make  the  entry  complained  of.  If  it 
could  have  been  shewn  to  be  a  good  plea  in  trespass,  that  the  freehold  was  in 
a  third  person,  without  going  on  to  state  that  the  defendant  entered  by  the 
command  of  that  person,  there  would  have  been  weight  in  the  argument :  bat 
both  those  facts  are  always  stated  in  the  plea,  and  are  considered  to  be  neces- 
sary to  constitute  the  justification :  and  it  would  be  absurd,  indeed,  that  several 
facts  should  be  stated  in  the  plea  as  necessary  to  constitute  the  entire  defence, 
if  the  plaintiff  could  not  traverse  any  of  those  facts  which  he  pleased.  To 
shew  the  monstrous  consequence  of  such  a  doctrine,  consider  what  must  be 
the  situation  of  persons  who  have  been  long  in  undisturbed  possession  of  their 
houses  held  under  sub-lessees  and  others,  through  various  mesne  assignments, 
with  all  which  they  may  be  unacquainted :  if  such  possessions,  especially  in 
this  metropolis,  where  the  ground  landlords,  whose  property  is  of  great  extent, 
are  generally  well  known,  were  trespassed  upon  by  wrong-doers,  who  could 
protect  themselves  by  pleading  soil  and  freehold  in  the  ground  landlord,  and 
that  they  entered  by  his  command ;  if  the  fact  of  such  command  could  not  be 
traversed,  and  the  possessors  were  obliged  to  derive  title  from  the  ground  land- 
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lord,  all  these  persons  would  be  precluded  from  standing  upon  their  possession 
against  mere  wrong-doers. 

Bayley,  J.  The  question  is,  whether  a  mere  wrong-doer,  when  sued  for  a 
trespass  upon  the  possession  of  another,  has  a  right  by  this  mode  of  pleading 
to  call  upon  him  to  set  out  his  title.  If  the  command  of  the  person  in  whom 
soil  and  freehold  is  pleaded  may  be  trarersed,  then  no  other  than  the  person 
who  has  the  title  to  the  freehold  can  compel  the  party  in  possession  to  shew 
his  own  title  to  that  possession :  but  if  the  command  be  not  traversable,  then 
every  wrong-doer  may  call  on  the  party  in  possession  to  make  that  disclosure. 
Trespass  is  now  understood  to  be  a  possessory  action ;  but  it  must  cease  to  be 
BO,  if  every  wrong-doer  could  in  this  manner  oblige  the  party  in  possession  to 
set  out  his  title.(l}(2) 

Judgment  ibr  the  Plaintiff. 


The  King  t^.  Gaborian. 

1]  East,  77.    April  S6, 1809. 

Assuming  that  under  the  stat.  11  G.  1.  c.  4,  an  election  began  at  a  corporate  meeting, 
whereat  the  ma^or  presided,  may  be  completed,  in  case  of  his  absenting  himself  pend- 
ing the  proceeding,  under  the  presidencv  of  the  next  in  place  and  order  to  him ;  yet 
where  a  question  arose  upon  the  right  of  a  voter,  on  which  the  mayor  as  presiding  offi- 
cer decided  by  rejecting  the  vote,  and  thereupon  the  remaining  votes  being  equal,  he 
declared  the  same,  and  that  no  election  could  be  made,  and  thereupon  ordered  the 
meeting  to  be  dissolved ;  and  no  objection  was  made  at  the  time,  nor  any  notice  given 
to  the  electors  present  that  any  of  them  intended  to  proceed  in  the  election  notwith« 
standin|(  the  decision  (which  turned  out  to  be  erroneous),  but  after  suffering  the  mayor 
and, many  of  the  freemen  to  depart  without  notice,  the  rest  who  remained  together  pro- 
ceeded to  complete  the  election :  held,  that  such  election  was  void  even  under  the 
statute,  as  a  surprize  and  fraud  on  the  other  electors. 

THIS  was  an  information  in  nature  of  a  quo  warranto ^  calling  upon  the  de« 
fendant  to  shew  by  what  authority  he  claimed  to  be  mayor  of  the  borough  of 
Saltash  in  the  county  of  ComwalL  The  defendant  pleaded,  that  by  charter  of 
the  14  G.  3,  the  king  granted  to  the  village  of  SaUash  to  be  and  remain  a  free 
borough,  and  that  the  persons  therein  named  should  be  incorporated  by  the 
name  of  the  mayor  and  free  burgesses  of  the  borough  of  Saltash :  that  one  of 
the  aldermen  should  be  mayor  ;  and  that  six  other  free  burgesses  of  the  inha- 
bitants of  the  borough  besides  the  mayor,  to  wit,  seven  capital  free  burgesses 
of  the  inhabitants  of  the  borough,  should  be  the  aldermen  and  council  of  the 
borough :  that  the  mayor,  aldermen  and  free  burgesses,  or  the  major  part  of 
them,  should  every  year  in  September^  on  the  Saturday  next  before  the  feast  of 
8i.  MatheWy  assemble  themselves  in  the  Guildhall,  &c. ;  and  being  so  assem- 
bled, the  mayor  and  aldermen,  or  the  major  part  of  them,  should  nominate  and 
put  in  election  for  mayor  two  of  the  aldermen,  and  there  should  continue  to- 
gether, or  in  due  manner  should  adjourn  themselves,  until  the  mayor,  aldermen 
and  free  burgesses  aforesaid,  or  the  major  part  of  them  then  and  there  assem- 
bled, should  have  elected  one  of  those  two  aldermen  so  put  in  election  to  be 
mayor  for  one  year  aOer  the  said  feast  of  8i,  Mathew  then  next  following ;  apd  that 
he  should  be  sworn  in  yearly  on  the  feast  of  8i.  Mathew  before  the  last  mayor 
his  predecessor,  or  in  his  alienee  before  two  other  aldermen,  and  in  default  of 
the  mayor  and  aldermen,  then  before  four  or  more  free  burgesses  inhabitants 
of  the  borough,  &c. ;  which  charter  was  accepted.  The  plea  then  stated,  that 
no  election  was  made  of  a  mayor  on  the  charter  day  in  the  year  1806 ;  nor 

(1)  It  may  be  well  to  ap{>rize  the  reader,  that  the  doctrine  exploded  by  this  important 

uiai" 


decision  is  laid  down  as  undoubted  law  by  the  most  approved  text  writers,  particularly  in 
1  Wms.  Saund.  147.  c.  n.  4,  and  1  Chitty's  Plead.  56b,  566. 

(2)  [But  see  1  Chit.  PI.  595.  9th  Amer.  ed. :  and  cases  cited.    The  rule  is  now  settled 
in  accordance  vrith  the  decision  in  the  text.^W.] 
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was  any  election  of  such  officer  made  upon  the  day  next  after  the  expirati(m 
of  the  time  within  which  such  election  ought  to  have  been  made,  or  otherwise, 
pursuant  to  the  direction  of  the  statute  (It  6.  1.  c.  4.)  And  thereupon  after- 
wards, on  the  24th  of  November  1806,  a  writ  of  mandamus  issued  command* 
ing  the  mayor  and  burgesses,  on  the  20th  of  Jcmuartf  1807,  to  assemble  at  the 
Guildhall  within  the  borough,  and  then  and  there  proceed  to  the  election  of  a 
mayor  for  the  residue  of  the  year  from  the  feast  of  St  Maihew  then  last  past 
according  to  the  charter,  and  pursuant  to  the  statute,  and  to  administer  the 
oath  of  office,  d&c.  to  the  person  elected  mayor :  which  writ  was  delivered  to 
the  mayor  and  burgesses ;  and  public  notice  of  the  time  and  place  of  meeting 
given.  That  on  the  said  20th  of  January^  James  Buller,  then  being  mayor 
and  alderman,  John  BulJer,  justice  and  alderman,  /.  Ckaveland,  R*  Hickes^ 
J,  Gaborian,  8,  Drew,  and  P,  Spicer,  aldermen,  and  13  others  named  free 
burgesses,  duly  assembled  at  the  Guildhall  for  the  purpose  of  proceeding  to  the 
said  election,  and  the  said  Hickes,  Gaborian,  Spicer,  and  Drew,  aldermen, 
being  the  major  part  of  the  said  mayor  and  aldermen,  nominated  and  put  in 
election  for  mayor  the  said  Hickes  and  Gaborian,  aldermen,  inhabitants  and 
residents  in  the  borough.  That  after  Craborian  had  been  so  nominated  and 
put  in  election,  the  said  James  Buller,  together  with  John  Duller  and  Cleave^ 
land,  quitted  the  Guildhall,  and  absented  themselves  from  the  said  assembly; 
but  Hickes,  Gaborian,  Drew,  and  Spicer,  aldermen,  and  the  said  13  free  bur- 
gesses continued  together;  and  thereupon  Hickes,  who  was  then  the  nearest 
person  present  in  place  and  office  to  the  said  James  and  John  Duller  who  so 
absented  themselves,  presided  at  the  said  assembly :  and  such  remaining  alder- 
men and  burgesses  then  and  there  proceeded  in  the  same  election,  and  named 
and  elected  Gaborian  to  be  mayor  pursuant  to  the  statute,  who  then  and  there, 
in  the  absence  of  the  said  James  Buller,  the  last  mayor,  and  the  said  John 
Buller,  who  had  so  absented  themselves,  took  the  oath  of  office  before  Hickes 
and  Drew,  two  of  the  aldermen,  pursuant  to  the  statute,  and  was  thereupon 
duly  admitted  to  the  said  office:  by  means  of  which  premises  the  defendant 
claimed  to  be  mayor. 

The  replication  took  several  issues,  1.  That  ^^tcer  at  the  time  of  the  sup- 
posed nomination  was  not  an  alderman.  2.  That  the  major  part  of  the  mayor 
and  aldermen  did  not  nominate  and  put  in  election  Hickes  and  Gaborian  to  be 
mayor.  3.  That  Hickes  was  not  the  nearest  person  then  present  in  place  and 
office  to  James  and  John  Buller,  4.  That  Hickes  did  not  preside  at  the  said 
assembly.  5.  That  Hickes,  Gaborian,  Drew  and  Spicer,  and  the  13  free 
burgesses  named  did  not  name  and  elect  Gaborian  to  be  mayor  pursuant  to  the 
directions  of  the  statute.  And  6.  That  Gaborian  did  not  take  the  oath  of 
office,  and  was  not  duly  admitted  to  the  said  office  according  to  the  statute. 
Upon  the  trial  of  these  issues  a  special  verdict  was  afterwards  found,  which, 
with  respect  to  the  first  issue,  stated  certain  facts  relating  to  the  due  election 
of  Spicer  as  an  alderman,  which  were  before  stated  and  discussed  in  the  case 
of  The  King  v.  Hawkins, {a)  and  the  decision  of  the  court  having  been  there 
given  upon  them,  no  further  argument  was  had  upon  that  point. 

With  respect  to  the  2d,  5th,  and  6th  issues,  the  jury  found,  that  on  the  20th 
of  January  1807,  James  Buller,  the  mayor,  John  Buller,  the  justice.  Cleave' 
land,  Hickes,  Gaborian,,  Vind  Drew,  four  of  the  aldermen,  and  also  Sjpicer 
claiming  to  be  an  alderman  as  aforesaid,  and  several  of  the  free  burgesses, 
assembled  in  the  Guildhall,  in  obedience  to  the  writ  of  mandamus  mentioned 
in  the  plea,  commainding  the  mayor  and  free  burgesses  to  proceed  to  the  elec- 
tion and  swearing  in  of  a  mayor  for  the  residue  of  the  year.  That  James 
Buller,  the  mayor,  presided  at  such  assembly,  and  he,  together  with  John 
Buller,  the  justice,  and  Cleaveland,  nominated  and  put  in  election  for  mayor 
the  said  John  Buller  and  Cletmelaiid  two  of  the  aldermen;  that  Hickes,  Gabo- 

(a)  Ante  10  East,  211. 
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rian,  and  Drtw  nominated  and  put  in  election  for  mayor  the  said  Hickes  and 
Gaborian,  for  whom  also  Spicer  as  alderman  tendered  his  vote,  but  it  was 
rejected  by  the  presiding  mayor.  That  the  mayor  then  declared  that  the  nom- 
ination being  equal,  no  election  could  be  come  to,  and  directed  proclamation 
to  be  made  for  dissolving  the  said  assembly.  That  no  objection  was  made, 
nor  was  any  request  made  to  him  to  stay  and  proceed  in  the  election ;  and 
proclamation  Was  accordingly  made  for  dissolving  the  assembly  by  one  of  the 
town  Serjeants,  and  immediately  afterwards  the  mayor,  the  justice,  and  CUavc' 
land,  and  several  of  the  free  burgesses,  and  also  the  town  Serjeants,  went  away 
and  left  the  Guildhall ;  but  Hickes,  Drew,  Gahorian,  and  Spicer,  and  several 
of  the  free  burgesses  remained  and  continued  in  the  said  hall.  That  after  the 
mayor,  the  justice,  CUaveUmd,  and  part  of  the  free  burgesses  had  so  left  the 
hall,  Hickes,  being  the  nearest  person  then  present  in  place  and  office  to  James 
and  John  Bulltr,  took  the  chair  and  presided,  and  ^\e  several  aldermen  and 
free  burgesses  who  so  remained  in  the  hall  proceeded  to  the  election  of  a 
mayor  out  of  one  of  the  persons  who  had  been  so  put  in  nomination  as  afore- 
said, and  gave  their  votes  for  the  defendant  Oabarian  to  be  mayor.  That  the 
town  clerk  then  and  there,  before  Hickes  the  presiding  officer  and  Drew,  admin- 
istered the  usual  oaths  of  office  to  the  defendant.  That  a  return  to  the  tndn^ 
damus  was  made  by  the  mayor,  the  justice,  and  Cleaveland,  and  the  several  free 
burgesses  who  left  the  hall  with  them,  stating  (in  substance)  that  at  the  meeting 
assembled  in  pursuance  of  the  writ  for  the  nomination  and  election  of  a  mayor, 
three  of  the  aldermen  present  had  nominated  and  put  in  election  John  Bulltr 
and  Cleaveland:  and  the  remaining  three  aldermen  (excluding  Spicer)  had  nom- 
inated and  put  in  election  Hickes  and  Gaborian ;  but  that  no  aldermen  of  the 
borough  were  by  the  mc^or  part  of  the  mayor  and  aldermen  nominated  or  put 
in  election  for  mayor.  And  that  another  return  to  the  mandamus  was  also 
made  by  the  said  aldermen  and  free  burgesses  who  voted  for  the  defendant ; 
stating  (in  substance)  that  the  mayor,  aldermen,  and  free  burgesses  assembled 
at  the  Guildhall  on  the  20th  of  January  1807,  and  that  the  mayor  and  alder- 
men having  nominated  and  put  in  election  for  mayor  Gaborian  and  Hickes, 
two  of  the  aldermen,  did  then  and  there  name  and  elect  Gaborian  into  the 
office  of  mayor,  according  to  the  charter,  and  pursuant  to  the  statute,  and 
afterwards  on  the  same  day,  by  and  before  the  said  Hickes  and  Drew  another 
of  the  aldermen,  in  the  absence  of  the  last  mayor,  did  swear  him  into  his  office, 
pursuant  to  the  directions  of  the  statute.  But  whether  or  not  Spicer,  at  the 
time  of  the  supposed  nomination  in  the  plea  mentioned,  was  an  alderman  of 
the  borough :  or  whether  or  not  the  major  part  of  the  mayor  and  aldermen 
nominated  and  put  in  election  for  mayor  the  said  Hickes  and  Gaborian :  or 
whether  or  not  Hickes,  Gaborian,  Drew,  and  Spicer,  and  the  several  free  bur- 
gesses named,  did  elect  Gaborian  to  be  mayor,  pursuant  to  the  directions  of 
the  statute :  or  whether  or  not  Gaborian  were  duly  sworn  into  office,  according 
to  the  statute ;  the  jurors  pray  the  advice  of  the  .Court,  and  find  those  issues 
accordingly.  And  as  to  the  3d  issue,  the  jury  (ind  that  Hickes,  at  the  time  in 
the  plea  mentioned,  was  the  nearest  person  then  present  in  the  place  and  office 
to  James  and  John  Duller,  the  mayor  and  justice.  And  as  to  the  4th  issue, 
they  find  that  Hickts  did  preside  at  the  said  assembly,  as  alleged  in  the  defend- 
ant's plea. 

A\  Duller  for  the  prosecution,  upon  the  facts  found  in  regard  to  the  2d,  5th, 
and  6th  issues,  touching  the  nomination,  election,  and  swearing  in  of  Gaborian 
to  the  office  of  mayor,  contended  that  this  title  was  invalid,  upon  the  authority 
.of  The  King  v.  Duller  and  Another,  8  East,  389,  where  an  application  having 
been  made  by  the  present  defendant,  claiming  to  be  mayor  under  this  election, 
for  a  mandamus  to  the  then  late  mayor  and  deputy  mayor  to  deliver  up  to  him 
the  insignia  of  his  office ;  the  Court  were  of  opinion,  that  the  election  having 
been  completed  after  the  departure  of  the  presiding  officer  who  formed  an  inte- 
gral part  of  the  elective  assembly,  was  void.     [lK)rd  Ellenborough,  C.  J.  ob- 
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senred,  that  the  question  was  not  raised  there  upon  the  stat.  11  O.  I.  c.  4,  whe* 
ther  if  the  mayor  did  not  preside,  the  next  in  order  could  not  preside  and  make 
it  a  due  election.]  He  then  contended,  that  this  was  not  a  good  election 
under  the  statute.  The  object  of  the  statute  was  to  prevent  the  dissolution  of 
corporations,  and  it  points  out  two  methods  of  proceeding  in  case  the  charter 
day  has  been  slipped  without  an  election ;  either  to  proceed  to  the  election  on 
the  next  day,  (excepting  Sunday)  or  on  a  day  appointed  by  a  writ  of  mamda" 
mii5,  on  motion  for  that  purpose :  and  in  either  case,  if  the  mayor,  or  other 
chief  officer  who  ought  regularly  to  preside  at  and  hold  such  election,  be  pre- 
sent and  preside  at  the  same,  the  election  is  to  proceed,  and  be  made  in  the 
manner  warranted  by  the  charter  or  usage.  But  if  the  mayor  or  other  chief 
officer  be  absent,  then  the  nearest  person  then  present  in  place  and  office  to  the 
person  so  absenting  himself  shall  preside  in  the  elective  assembly,  and  shall 
have  ike  same  power  and  authority  in  all  respects  therein  as  belongs  to  the 
mayor  or  other  chief  officer,  for  doing  any  act  necessary  to  be  done  in  order 
to  such  election.  On  this  occasion,  the  mayor  did  preside :  the  election  was 
proceeded  upon  in  due  form  before  him  :  but  the  votes  being  in  his  opinion, 
(however  erroneous,)  equal  for  the  several  candidates  to  be  put  in  nomination, 
he  declared  that  no  election  could  be  had,  and  directed  proclamation  to  be 
made  for  dissolving  the  assembly ;  which  was  accordingly  done,  no  objection 
being  then  made.  Then  after  his  departure  no  other  presiding  officer  could 
continue  that  election,  which  had  been  begun  under  the  presidency  of  the 
mayor;  for  the  statute  no  where  authorizes  two  different  presiding  officers  for 
the  same  election.  The  concluding  words  in  the  first  clause,  **  or  for  doing 
any  other  act  necessary  to  be  done  in  order  to  such  election,"  merely  relate  to 
the  proceedings  before  the  presiding  officer,  whoever  he  may  be.  The  4th 
section  directs  the  oath  of  office  to  l^  taken  "  before  such  officer  {singulariter) 
as  shall  preside  at  such  election  in  pursuance  of  this  act  :**  and  therefore  only 
contemplates  one  presiding  officer  at  one  election ;  and  .if  there  were  two  in 
fact,  it  would  be  difficult  to  say  before  which  of  them  the  oath  was  to  be  taken. 
The  statute  has  not  provided  for  the  case  of  the  mayor  going  away  during  the 
election,  but  left  that  to  be  corrected  by  the  powef  of  this  Court.  This  case, 
therefore,  must  be  governed  by  the  rules  of  the  common  law,  by  which  it  is 
clear  that  this  election  could  not  have  been  supported.  And  for  this  purpose 
he  referred  to  a  MS.  note  of  Mr.  Justice  CUve  of  what  was  said  by  Fortescue^ 
J.  in  Machell  v.  Nevinson,{a)  which  was  just  before  the  statute.     Supposing 

(a)  Machell  v.  Netinson,  £.  10  G.  1.  B,  R.  MSS.  Clive,  J.  (amongit  the  MSS.of  the 

late  Mr.  Justice  Buller.) 
Upon  nou  deetv^  returned  by  the  same  defendant  (Jfemnsan)  to  another  mandamns  to 
■wear  in  J.  S.  to  the  office  of  common  councilman,  tne  case  upon  evidence  appeared  to 
be  thus.  There  beinc  a  vacancy  of  three  common  councilmen,  the  defendant,  being  may- 
or, proceeded  to  an  election  of  three  others  in  their  room,  which  was  accordincly  done.  . 
There  was  a  by-law  in  this  borouf  h,  by  which  the  day  of  electing  a  mayor  was  fixed,  but 
no  certain  day  appeared  to  be  settled  lor  electing  any  other  officer  of  the  borough,  only 
it  had  been  the  general  custom  to  fill  up  such  offices  in  the  corporation  as  were  vacant 
the  same  day  the  election  of  the  mayor  was  ;  ^nd  contrary  to  it,  the  defendant  having 
filled  up  the  vacancy  in  the  common  council,  before  the  day  of  the  election  of  the  mayor, 
summoned  the  members  of  the  corporation  to  meet  and  elect  a  mayor ;  and  when  they 
were  assembled,  one  of  the  members  told  the  defendant  that  there  were  vacancies  in  the 
common  council,  and  proposed  to  him  to  fill  up  those  vacancies  before  they  proceeded  to 
elect  a  mayor.  In  answer  to  this  the  defendant  declared  that  he  had  only  summoned 
them  to  elect  a  mayor,  and  that  they  could  not  elect  any  other  officer,  for  there  was  no 
vacancy,  and  that  he  bad  already  filled  up  those  offices.  Notwithstanding  this  declara- 
tion of  the  mayor,  nine  of  the  common  councilmen,  which  was  a  majority,  withdrew  (as. 
the  custom  was)  into  the  common  council  chamber,  and  signed  a  paper,  by  which  tbej 
declared  that  they  elected  J.  S.  into  the  office  of  common  council  man,  and  tendered  this 

laper  to  the  defendant,  who  refused  to  accept  it.    J.  S.  having  brought  his  mandamus  to 

le  sworn  into  this  office. 

Upon  the  trial  it  was  insisted  for  the  defendant  that  this  election  of  J.  S.  was  void  ;  for 
there  could  be  no  election  but  upon  a  public  proposal  by  the  mayor  for  that  purpose,  but 
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bowerer  there  coald  be  saccessire  presiding  officers  for  the  election  of  the 
same  officer  on  the  same  day ;  he  contended  that  the  proceedings  should  have 
commenced  de  novo  before  the  second  presiding  officer ;  for  the  presidency  of 
another  officer  made  it  a  new  elective  assembly.  But  principally  he  insisted, 
that  as  no  objection  was  made  at  the  time  to  the  mayor's  breaking  up  the  as- 
sembly, the  whole  body  must  be  taken  to  have  acquiesced  in  it :  and  it  was  a 
fraud  upon  those  of  the  corporators  who  went  away  with  the  mayor,  that  the  others 
who  remained  should  proceed  afterwards  to  make  an  election.  In  this  view  it 
makes  no  difference  that  the  reason  which  the  mayor  gave  for  breaking  up  the 
assembly,  namely,  the  supposed  equality  of  votes,  upon  the  rejection  of  Spieer's 
vote,  turn^  out  afterwards  to  be  bad.(a)  This  is  an  attempt  to  support  an 
election  under  the  statute,  which  had  originally  been  made  under  the  charter, 
as  those  who  concurred  in  it  had  originally  stated  in  their  return  to  the  man- 
damus. 

this  election  was  even  in  opposition  to  his  direction  and  express  declaration.  It  was  said, 
that  it  is  incident  to  the  office  of  mayor  to  direct  and  regulate  the  proceedings,  and  when 
he  fives  directions  to  proceed  to  a  certain  election,  it  is  m  the  nature  of  a  charge  to  them, 
and  they  cannot  undertake  any  other  matter  than  what  he  proposes.  That  they  are  con- 
fined by  his  directions,  and  they  might  as  well  elect  in  the  absence  of  the  mayor  as  elect 
when  he  hath  prohibited  them.  And  another  objection  was  that  the  election  was  made 
in  another  room,  and  not  in  the  presenpe  of  the  mayor,  and  therefore  void.  It  was  an- 
swered that  the  corporate  body  being  lawfully  assembled,  and  the  mayor  presiding,  the 
majority  might  direct  the  proceedings.  That  it  was  usual  to  fill  up  the  offices  that 
were  vacant  upon  that  day  before  they  began  the  election  of  a  mayor  ;  and  the  body  be- 
ing assembled  for  that  purpose,  it  was  not  necessary  to  have  directions  from  the  mayor, 
and  if  that  power  should  be  allowed  to  mayors  it  might  be  in  the  power  of  any  mayor  to 
dissolve  the  corporation.  This  is  giving  the  mayor  a  negative ;  and  the  defendant  ought 
to  have  given  an  instance  where  the  mayor  hath  refused  the  proposal  of  the  common 
council,  and  where  that  refusal  hath  been  acquiesced  under.  And  as  the  majority  con- 
curred in  this  election,  it  made  it  a  corporate  act,  and  the  election  was  good.  To  the 
other  objection  it  was  said,  that  it  was  admitted  that  the  presence  of  the  ma^or  was  ne- 
cessary to  make  a  corporate  assembly  ;  and  though  the  members  withdrew  into  another 
ehamoer,  yet  as  it  was  only  a  separation  for  that  particular  purpose,  the  corporate  meeting 
Btill  continued,  and  the  mayor  was  virtually  present,  and  presided  as  their  head. 

Peatt,  Ch.  J.  This  is  a  void  election.  It  appears  that  the  day  of  election  of  com- 
mon councilmen  is  uncertain  ;  and  it  appears  that  the  mayor  hath  power  to  propose  busi- 
ness to  the  members  of  the  corporation  ;  and  it  is  so  far  from  a  new  power  in  tnis  mayor 
that  it  is  a  power  which  all  the  mayors  in  England  have.  If  a  mayor  was  not  to  have 
this  power,  every  member  would  be  making  his  own  proposal,  which  would  make  the 
greatest  eonfhsion.  It  is  insisted  that  there  is  a  right  in  the  common  council  to  elect 
without  the  concurrence  of  the  mayor,  and  to  fill  up  the  vacancies  in  their  body  upon  the 
day  of  the  election  of  the  mayor ;  but  no  instance  is  given  that  the  members  ever  pro- 
ceeded to  an  election  without  the  direction  of  the  mayor.  In  this  case  the  mayor  ac- 
quainted them  with  the  business  of  the  day,  which  was  to  elect  a  mayor,  and  refused  to 
proceed  to  other  business,  and  gave  a  proper  answer  by  saying  there  was  no  vacancy ; 
and  it  doth  not  alter  the  thing  by  being  since  found  that  the  election,  which  he  intended, 
was  not  good.  He  cited  Carlisut  case,  where  the  election  was  adjudged  to  be  void,  be- 
cause the  members  were  not  assembled  for  that  purpose,  and  proceeded  to  an  election  not 
directed  by  the  mayor.  There  is  no  inconvenience  in  allowing  this  power  to  mayors ; 
for  if  they  refbse  to  make  elections  they  ought  to  be  compelled,  and  upon  application  to 
this  Court  the  ptrty  may  bare  remedy,  bat  cannot  proceed  to  an  election  without  his  di- 
rection. 

Powis,  J.  agreed  in  all. 

FoRTSscuE,  J.  agreed  in  all,  and  said,  that  if  a  mayor  and  other  members  of  a  corpo- 
ration should  meet  to  do  some  corporate  act,  and  if  they  should  go  half  way  in  the  buid- 
nees ;  yet,  if  the  mayor  leaves  them  *,  if  they  proceed  after  and  make  an  election,  it  is 
void ;  for  the  mayor  is  the  person  who  is  to  preside,  and  as  the  mayor  has  a  power  to  re- 
fbse to  meet,  it  is  as  illegal  to  proceed  after  he  breaks  up  and  leaves  them,  as  if  they 
should  proceed  without  being  assembled  by  him :  and  he  cited  WkiteKdlVs  case  to  this 
point. 

Ravhoud,  J.  agreed  in  all,  and  said,  if  the  members  of  a  corporation  are  summoned  to 
appear  for  one  particular  purpose,  they  cannot  proceed  to  any  other  matter  without  the 
unanimous  consent  of  the  whole  body.  But  if  every  member  be  present  and  consent,  it 
is  good :  though  they  were  not  assembled  for  that  very  purpose. — And  a  verdid  was  found 
for  the  defendant. 

(«)  Vide  Rez  v.  Hawkins^  10  East,  fill. 
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Adam,  junr.,  for  the  defendant,  contended  that  the  election  was  good  within 
the  statute,  having  been  made  at  an  elective  assembly  duly  convened  under 
the  mandamus,  and  held  before  the  next  person  then  present  in  place  and  office 
to  the  mayor,  after  the  mayor  and  his  companions  had  absented  themselves. 
In  this  view  of  the  case,  (which  the  Court  had  intimated  to  be  the  true  ques- 
tion to  be  argued)  it  was  unnecessary,  he  said,  to  endeavour  to  support  The 
King  V.  Norris,  1  Barnard.  385,  which  he  admitted  had  been  shaken  by  what 
had  fallen  from  the  Court  in  The  King  v.  Butter,  8  East,  392.  The  words  of 
the  statute  are  large  enough  to  include  the  case  of  a  change  in  the  presiding 
officer  during  an  election ;  and  such  a  case  is  expressly  within  the  mischief 
intei\ded  to  l^  remedied.  As  in  The  King  v.  PooX  Rep.  temp.  Hard.  23. 27. 
Cun.  11.  15,  an  election  began  on  the  charter  day,  and  continued  to  the  next 
day  by  adjournment,  was  held  good  under  the  statute.  Whether  the  mayor  or 
chief  officer  absent  himself  altogether,  or  be  present  in  the  first  instance  when 
the  elective  assembly  is  formed,  and  then  depart  before  the  election  is  con- 
cluded, it  is  precisely  within  the  same  mischief:  and  if  the  remedy  be  not  ex- 
tended to  both  cases,  as  the  words  are  large' enough  to  include  both,  the  statute 
may  be  altogether  evaded :  for  the  head  officer,  intending  to  prevent  an  elec- 
tion, will  attend  and  hold  the  court,  and  then  depart  or  dissolve  the  meeting. 
But  the  statute  expressly  provides,  that  if  the  mayor  absent  himself,  (which 
includes  as  well  an  absence  pending  the  proceedings  as  an  entire  absence)  the 
person  next  in  place  and  office  to  him  shall  hold  the  court  or  preside  in  the 
meeting,  and  have  the  same  power  and  authority  in  *  all  rtspects  therein  as  be- 
longs to  the  mayor,  &lo.  or  for  doing  any  other  act  necessary  to  he  done  in  order 
to  such  election.  These  latter  words  were  intended  to  meet  every  contingency 
where  the  regular  presiding  officer  should  desert  or  neglect  his  duty,  from  what- 
ever cause  it  may  arise.  Then  as  to  the  want  of  objection  at  the  time  to  the 
mayor's  dissolving  the  assembly  by  those  who  remained  behind,  it  was  not  ne- 
cessary to  object,  because  the  act  was  illegal  and  without  any  authority,  and 
he  was  guilty  of  an  offisnce  in  so  doing ;  or  at  least  he  acted  erroneously ;  for 
he  was  bound  to  know  that  Spicer*s  title  was  good,  as  it  was  afterwards  deter- 
mined to  be  in  this  court.  [Lord  EUenborough  observed,  that  it  could  hardly 
be  said,  that  the  mayor  was  guilty  of  an  offence  in  what  he  did.  The  validity 
o(Spiccr^s  election  was  a  point  of  great  nicety,  on  which  this  court  deliberated ; 
and  even  now  the  matter  is  subjudice  upon  a  writ  of  error.  The  presumption, 
indeed,  is,  that  the  mayor  was  wrong,  and  that  this  Court  was  right :  but  a 
court  of  error  may  ultimately  think  otherwise.  The  pinch  of  the  case  is,  that 
those  who  relied  at  the  time  on  the  validity  of  Spicer's  vote  did  not  give  no- 
tice that  they  meant  to  proceed  with  the  election,  notwithstanding  the  deter- 
mination of  the  mayor.  On  the  contrary,  they  appeared  to  acquiesce  in  the 
breaking  up  of  the  meeting,  and  then,  when  the  rest  of  the  corporators  were 
gone  away,  they  proceeded  with  the  election.  Supposing  it  then  to  be  ever  so 
clearly  established,  that  an  election  could  be  completed  under  one  presiding 
officer  which  had  been  begun  under  another ;  how  can  you  get  over  this  diffi- 
culty in  the  case  ?]  It  was  the  duty  of  all  to  remain  and  finish  the  election ; 
and  if  the  statute  warrant  and  require  this,  it  will  be  a  good  election,  though 
the  parties  did  not  insist  upon  it  at  the  time,  and  even  though  they  had  sup- 
posed that  the  election  was  good  under  the  charter. 

LfOrd  Ellenborouoh,  C.  J.  As  the  Court  are  of  opinion  with  the  prose- 
cutor on  the  last  point,  it  is  unnecessary  to  hear  his  counsel  in  reply.  Assum- 
ing it  to  be  clear,  (though  the  point  has  never  been  judicially  decided)  that 
an  election  begun  under  one  presiding  officer,  as  by  the  nomination  of  the  two 
persons  oi^t  of  whom  the  burgesses  were  to  choose  one,  could  be  completed 
by  such  choice  made  under  another,  after  the  departure  of  the  first,  and  the 
breaking  up  of  the  meeting,  as  far  as  depended  upon  the  act  of  the  first  pre- 
siding officer ;  the  question  still  remains  whether  the  election  of  the  defendant, 
under  the  circumstances  which  took  place  on  this  occasion,  can  be  supported. 
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An  assembly  was.  regular]/  coaveoed  for  the  purpose  of  nominating  and  elect- 
ing a  new  mayor,  over  which  the  then  mayor  presided^  He  declared  that  the 
persons  with  whom  the  power  of  nomination  rests  were  divided  3  and  3,  and 
consequently. that  no  election  could  be  made;  and  thereupon  he  directed  pro- 
clamation to  be  made  for  dissolving  the  assembly.  Nobody  objected  at  the  time 
to  all  thb;  still  less  was  any  notice  given,  that  if  the  mayor  departed,  those 
who  chose  to  remain  would  notwithstanding  proceed  and  complete  so  much  of 
the  election  as  still  remained  to  be  made :  but  they  suffered  the  mayor  to 
depart,  and  many  of  the  freemen  with  him,  upon  a  supposition  that  no  farther 
proceedings  would  be  then  had*  This  silence  and  acquiescence,  at  the  time, 
of  those  who  afterwards  proceeded  to  make  an  election  operated  as  a  surprize 
and  fraud  upon  the  other  electors ;  and  therefore  the  election  made  by  them 
under  such  circumstances  cannot  be  borne  out  by  the  statute. 

Grose,'  J.  It  is  impossible  to  support  an  election  which  wa^  proceeded  in 
by  a  part  only  of  the  electors  who  remained  behind  after  the  rest  were  gone 
away,  in  consequence  of  a  dissolution  of  the  assembly  to  which  no  objection 
was  made  at  the  time.  An  election  so  made  was  in  fraud  of  those  who  went 
away.  Those  who  objected  to  the  dissection  of  the  assfembly  ought  to  have 
given  notice,  that  they  should  remain  notwithstanding,  and  still  proceed  with 
the  election. 

Le  BLiiNc,  J.  The  election  of  the  defendant  cannot  be  supported  on  the 
facts  here  stated,  either  und^r  the  charter,  without  calling  in  aid  the  statute, 
or  on  the  statute.  For  s^ppo6ing  that  it  was  an  election  under  the  charter, 
and  that  the  case  of  The  King  v.  Norris  could  be  supported  in  all  its  parts, 
still  this  would' not  be  a  valid  election,  because  that  case  only  shews  that  an 
assembly  oQce  lawfully  constituted  may  proceed  on  the  business  which  was 
begun  when,  the  mayor  was  present  notwithstanding  his  subsequent  departure : 
but  here  the  business  which  began  under  the  mayor  had  been  ended;  for  the 
mayor  as  presiding  officer  had  decided  that  the  votes  being  equal  no  election 
could  be  had ;  and  no  objection  was  made  to  that  decision  :  and  then  he  direct- 
ed proclamation  to  be  made  for  dissaving  the  assembly ;  and  no  objection  was 
made  to  that,  nor  any  notice  given  by  any  persons  that  they  meant  to  proceed 
in  making  an  election.  Then,  when  the  mayor  was  gone  away,  and  a  number 
of  the  burgesses  also  departed,  considering  the  assembly  as  dissolved,  and  the 
rest  preceded  to  make  an  election  :  this  was  not  a  continuation  of  the  business 
begun  before  the  mayor,  but  an  attempt  to  continue  that  which  had  been 
concluded.  Then  considering  the  case  upon  the  statute,  and  that  if  the  mayor 
absent  himself,  the  next  in  place  and  order  present  may  preside ;  yet  here  the 
mayor  did  not  absent  himself,  but  did  preside,  and  as  presiding  officer  determined 
upon  the  Talidity  of  the  voces,  that  they  were  equal,  and  that  no  election  could 
be  had ;  and  then  dissolved  the  assembly  ;  and  all  this  without  any  objection 
made  at  the  time :  and  in  consequence  of  such  dissolution  of  the  assembly, 
unobjected  to,  as  it  appeared,  many  of  the  freemen  went,  away,  and  then  the 
rest  of  them  made  the  election  in  question:  this  was  no  election  within  the 
aid  of  the  statute;  which  ilever  meant  to  protect  elections  made  by  surprize 
and  fraud. 

Baylet,  J.  I  do  not  thinL  that  the  first  point  made  by  the  prosecutor's 
counsel  is  clear.  I  think  it  is  extremely  probable,  that  the  intention  of  the 
Legislature  in  this  statute  was,  that  in  case  of  the  mayor's  absenting  himself 
during  the  election^  the  next  in  place  and  order  to  him  might  preside  add  go 
<m  with  it,  and  that  the  wrongful  act  of  the  mayor  in  going  away  pending  the 
proceeding  would  not  defeat  an  election  afterwards  made  by  the  bodjr.  But 
here  the  mayor  presided  at  the  meeting,  and  in  the  course  of  the  proceeding 
a  fair  question  arose,  on  which  the  mayor,  without  ftvcaA^hfmajide^  as  we  must 
presume,  decided,  lliat  there  was  an  equality  of  votes,  so  that  no  persons  could 
be  put  in  nomination  for  the  election:  and  this' must  be  taken  to  have  been 
acquiesced  in  at  the  time  by  there  being  no  pbjection  then  made  to  it.    The 
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meeting  was  then  declared  to  be  dissolved ,-  on  whiph  the  tnayor  and  two  alder- 
men and  many  of  the  common  burgesses  were  suffered .  to  depart,  without  no- 
tice of'  ony  objection,  after  which  the  others  proceeded  and.  elected  the  defend- 
ant. This,  I  think,  was  a  fraud  dpon  all  those  who  were  suffered  to' depart, 
and  therefore  the  election  cannot  be  supported.  ^  ' 

Judgment  of  ouster. 


The  King  v.  The  Inhabitants  of  Elvet. 

11  East,  93.    April  26, 1»09. 

A  p«rsoki  renting  the  tolls  and  residing  in  the  turnpike  >  house  erected  by  order  of  the 
commissioners  appointed  by  the  30  G.  3.  c.  67,  for  paving,  lighting,  and  regulating,  ihe 
streets  of  Durham^  and  for  other  local  objects,  cannot  gain  a  settlement  in  the  parish 
by  the  general  turnpike  act  13  G.  3.  c.  84.  s.  56. 

TWO  justices  by  an  order  removed  Frances  the  widow  of  John  Taylor^ 
and  her  five  infant  children,  by  name,  from  the  township  of  West  Rainton,  to 
the  township  of  Ehety  in  the  county'of  Durham.  The  Sessions,  on  appeal, 
confirmed  the  order,  subject  to  the  opinion  of  the  Court  oh  this  case.  By  an 
act  of  the  30  G.  3.  c.  j07,  intitled,  **  An  act  for  paving,  lighting,  watching, 
'*  and  regulating  the  streets,  &c.  of  the  city  of  Durham  and  borough  of  JFVam- 
**  welgate,  and  the  suburbs  thereof  and  streets  thereto  adjoining ;  for  removing 
"  and  preventing  nuisances,  &c.  therein :  for  widening  and .  rendering  more 
"commodious  several  of  the  said  streets;  d^c.  and  for  regulating  and  iraprov- 
*'  ing  the  markets  within  the  said  city  and  suburbs  -"  certain  commissioners 
are  appointed  for  carrying  the  above  purposes  into  effect ;  and  to  .enable  them 
so  to  do,  the  act  authorises  them  to  take  certain  tolls,  and  appoint  proper  per- 
sons to  collect  them  in  the  streets  of  Durham,  By  the  32d  clause  it  is  provid- 
ed, that  if,  instead  of  collecting  the  said  tolls  in  this  manner,  it  should,  appear 
to  the  commissioners  more  expedient  to  collect  the  same  at  toll-houses  or  turn- 
pikes, it  should  be  lawful  for  them  to  erect  two  turnpikes  on  the  great  north 
road,  on^  to  the  south,  the  other  to  the  north  of  the  city,  for  the  purpose  of 
collecting  the  tolls ;  and  that  the  right  and  property  of  all  such  turnpikes  and 
toll-houses  shbuld  be  vested  in  the  commissioners.  And  the  36th  clause  em- 
powers the  commissioners  to  lease  the  tolls.  By  virtiie  of  this  act  the  com- 
missioners erected  a  turnpike  gate  and^house  for  collecting  the  tolls  at  a  place 
called  Farewell  Hall^  upon  the  great  north  road  within  Elvet^  and  in  1796 
demised  the  same  with  the  tolls  to  one  Reather  for  three  years,  who,  on  the 
23d  of  August  1796,  leased  the  same  by  indentui^  to  Elizabeth  and  John 
Taylor  for  three  years,  at  the  yearly  rent  of  202/.  Under  this  lease  John 
Taylor  alone  entered  into  the  toll-gate  and  house,  and  continued  to  reside 
there  with  his  family,  collecting  the  tolls  for  the  said  term.  The  tolls  were 
collected  and  appropriated  to  the  general  purposes  of  the  act.  Neither  the 
tolls,  nor  the  gatehouses,  nor  ihe  respective  lessees  were  assessed  to  the  poor's 
rate*  The  Sessions  were  of  opinion  that  the  said  gates  and  toll-houses  were 
not  such  turnpike  gates  and  houses  as  are  within  the  meaning  of  the  56th 
sect,  of  the  general  turnpike  act  13  Q,  3.  c.  84 :  and  that  therefore  the  pau- 
per's husband  acquired  a  settlement  in  Elvet,  by  residing  at  the  Farewell 
Hall  turnpike,  and  renting  the  said  tolls  and  gatehouses  there. 

By  s.  56,  of  the  general  turnpike  act,  "  no  gatekeeper  of  any  turnpike  road^ 
"  or  persons  renting  the  tolls  thereof,  and  residing  in  anytoll-Jiouse,  belonging 
"to  the  said  trust,"  shall  be  rerhoveable  from  such  tollrhouse  till  actually 
chargeable.     And  no  such  gate-keeper,  &c.  shall  thereby  gain  any  settlement. 

Mullock,  in  support  of  the  order  of  Sessions,  contended  that  the  above  men- 
tioned clause  in  the  general  turnpike  act  was  confined  to  tollgate-keepers,  &c. 
appointed  by  the  trustus  of  turnpike  roads  to  collect  the  tolls  for  such  turn- 
pike roads :  whereas  the  tolls  here  were  collected  by  order  of  the  commission^ 
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er$  appointed  by  a  local  act  for  various  local  purposes,  amongst  others  for 
repairing  the  streets  of  the  city  of  Durham,  and  not  for  the  repair  of  turnpike 
roads  withiii  the  meaning  of  the  general  turnpike  act. 

LittUdaU,  contra,  was  stopped. 

Per  Curiam.  There  is  no  difference  in  effect,  though  the  appellation  of 
turnpike  road  does  not  occur  in  the  local  act :  the  one  is  a  stone  road,  and  the 
other  a  gravel  road :  and  every  character  belonging  to  a  turnpike  road  belongs 
as  well  to  this.  The  commissioners  are  trustees  for  the  repair  of  the  roads  : 
and  this  case  is  within  the  prohibition  of  the  56th  clause  in  the  general  turn- 
pike act. 

Order  of  Sessions  quashed. 


The  King  v.  The  Inhabitants  of  Christowe. 

11  East,  95.    April  ^,1609. 

A  pariah  apprentice,  who  waa  bound  by  ber  original  maater  to  another  maater  by  a  new 
indepture  of  apprenticeabip,  without  reference  to  or  recognition  of  the  original  inden- 
ture, which  still  subsisted  in  law,  does  not  gain  a  settlement  by  serving  her  new  mas- 
ter, as  upon  a  constructiye  seryice  of  the  original  master  under  the  first  indenture  ;  this 
being  only  evidence  of  the  first  master's  consent  to  the  service  with  the  second  under 
a  new  and  distinct  contract  of  apprenticeabip.  • 

ELIZABETH  PAIN,  a  pauper,  was  removed  by  an  order  of  two 
justices  from  the  parish  o^  Moretonham'pstead  to  the  parish  of  Christowe  m 
the  county  of  Devon,  On  appeal  to  the  Sessions,  the  respondents  proved  a 
settlement  by  birth  in  Christowe.  In  answer  to  which  the  appellants  proved, 
that  at  the  age^of  7  years  the  pauper  was  bound  an  apprentice  by  .the  parish  of 
Christowe  to  William  Ponsford,  with  whom  she  lived  there  till  she  was  11 
years  old.  They  then  produced  a  written  paper  purporting  to  be  an  assign- 
ment of  the  pauper. by  Ponsford  to  Join  Smith  then  of  the  same  parish,  with 
whom  she  lived  in  Christowe  for  some  time,  and  afterwards  lived  with  him 
in  the  parish  of  Hewnoch  for  several  years  till,  her  apprenticeship  expired. 
The  following  is  a  copy  of  the  said  written  paper  legally  stamped :  "  This 
"  indenture  made  the  23d  of  January  in  the  37th  O.  3,  &c.  1797,  between 
"  Elizabeth  Pain  and  William  Ponsford  of  the  parish  of  Christowe  in  the 
*'  county  of  Devon,  farmer,  of  the  one  part,  and  John  Smith  of  the  parish  and 
"  county  afofesaid,  labourer,  of  the  other  part ;  witnesseth,  that  the  aforesaid 
*'  Wm.  Ponsford,  together  with  the  consent  and  approbation  of  the  said  Elizor 
**  beth  Pain,  doth  put  and  bind  the  said  Eliz,  Pain,  and  by  these  presents 
''  hath  put  and  bound  the  said  Eliz,  Pain,  an  apprentice  unto  and  with  the 
**  aforesaid  John  Smith,  with  him,  after  the  manner  of  an  apprentice,  to  dwell, 
''serve  and  abide'from  the  day  of  the  date  hereof  until  she  be  full  21  years  of 
"  age.  During  all  which  term  the  said  apprentice  her  master  faithfully  shall 
"serve,  &.c.  (and  so  it  proceeded  in  the  common  form  of  an  indenture  of 
"  apprenticeship.)  And  the  said  ,J.  Smith  master  of  the  said  apprentice,  for 
"  and  in  consideration  of  the  sum  of  5/.  lOs.  to  him  in  hand  paid,  6ic,  and  for 
*'  his  good  will  towards  the  said  Eliz.  Pain,  liis  apnrentice,  doth  by  these 
*'  presents  for  himself,  his  executors,  &.c.  covenant  with  the  said  W.  Ponsford 
"  and  Elizabeth  Pain  to  tei|ch  and  instruct  tbe.said  Eliz.  Pain  the  apprentice 
**  in  all  manner  of  housewifery  work ;  and  also  shall  provide  for  her  as  well 
''  in  sickness  as  in  health  sufficient  meat,  drink,  and  apparel,  washinjg,  and 
"  lodging,  and  all  other  necessaries  during  the  said  term.  In  witness,"  ^^c. 
(Signed  and  sealed  by  Wm.  Ponsford,  Elizabeth  Pain,  and  John  Smith;  and 
the  consideration  money  and  receipt  for  the  duty  for  the  same  was  indorsed 
and  acknowledged  on  the  back  of  the  instrument  by  the  proper  officer.)  The 
counsel  for  the  appellants  admitted,  that  the  above  instrument  was  not  good  as 
aa  assignment  of  an  apprentice;  but  they  offered  it  only  as  evidence  of  Uie  first 
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master'fl  consent  to  the  pauper's  living  with  the  second'  master.  It  was  con* 
tended,  on  the  other  hand^  by  th,e  counsel  fo^  the  respondents,  that  being  void 
as  an  assignment,  which  on  the  face  of  it  it  purported  to  bje,  it  oould  not  be 
received  in  evidence  at  all :  and  the  Court  being  of  that  opinion  confirmed 
the  order. 

Harris  and  Bratf /in  support  of  the  order  of  Sessions,  contended,  that  as- 
this  iiistrument  was  not  good  as  an  assignmetat  of  the  parish  apprentice  under 
the  St.  32  6. 3.  c.  57.  s.  7,  it  was  bad,  and  wholly  inoperative  as  a  new  indenture 
of  apprenticeship,  which  it  purported  to  be.  That  branch  of  the  statute,  recit> 
ing  that  persons  were  frequently  compellable  to  take  a  greater  number  of 
parish  apprentices  than  they  could  maintain  or  employ,  and  were  therefore 
forced  to  place  out  or  assign  them  to  others;  and  that  it  was  proper  that  such 
assignment  should  be  legally  made  under  the  inspection  and  controui  of  the 
magistrates,  as  well  for  the  benefit  of  the  apprentice,  as  that  the  original  master 
may  be  discharged  from  his  covenants ;  and  that  it  was  fit  that  the  person  to 
whom  such  assignment  should  be  made,  and  also  the  apprentice,  should  be 
subject  to  the  ordinary  jurisdiction  of  justices  of  the  peace  yirith  respect  to 
masters  and  parish  apprentices ;  requires  the  assignment  of  the  apprentice  to 
be  in  writing  in  the  form  or  to  the  effect  there  mentioned,  with  the  assent  of 
two  justices  under  their  hands;  by  which ^  it  was  evidently  meant  to  exclude 
any  other  manner  of  assigning  an  apprentice.  The  parties  therefore  to  this 
instrument,  which  follows  the  old  form  of  an  indenture  of  apprenticeship  under 
the  Stat.  5  Eliz.  c.  4,  and  not  under  the  stat.  43  Eliz.  c.  %  with  the  concurrence 
of  the  parish  officers  and  magistrates,  must  be  taken  to  have  contemplated  an 
entirely  different  apprenticeship  firom  that  under  which  the  apprentice  was 
bound  to  her  first  master ;'  which  cannot  now  be  converted  into  an  assent  by 
him  that  she  should  serve  the  second  master  under  the  first  indentures.  And 
if  this  attempt  be  countenanced,  it  will  enable  masters  to  continue  to  make  a 
traffic  of  their  parish  apprentices  as  before,  which  it  was  the  object  of  the  late 
statute  to  put  an  end  to.  The  instrument  in  question  was  no  continuation  of 
the  original  apprenticeship^  but  formed  an  entirely  new  engagement,  which 
neither  the  first  master  nor  the  apprentice  was  competent  to  enter  into. 

East,  contra,  insisted  that  the  question  must  be  considered  the  same  since 
the  act  of  the  32  G.  3,  as  it  was  before  under  the  stat.  43  Eliz.  c.  2.  It  was 
equally  incompetent  to  the  first  mtoter  to  whom  a  parish  apprentice  was  bound 
under  the  stat.  43  Eli^.  legally  to  assign  such  apprentice  without  the  consent 
of  the  parish  officers,  parties  to  the  bindmg,  as  it  is  new  under  the  stat.  of  6. 3, 
without  the  concutrence  of  the  magistrates ;  and  without  such  consent  and 
concurrence  the  original  binding  remains  in  full  force  under  the  one  statute 
as  well  as  the  other :  but  yet  it  has  been  decided  in  a  long  train  of  cases,  that 
the  assignment  of  a  parish  apprentice,  whether  by  parol  or  \n  writing,  though 
void  under  the  stat.  of  Elizabeth,  as  made  without  the  concurrence  of  the 
parish  officers,  is  yet  good  to  confer  a  settlement  on. the  apprentice  serving  the 
second  master  in  another  parish,  on  the  ground  of  the  particular  consent  of  the 
first  master  to  the  service  of  the  apprentice  with  the  second ;  which  in  con- 
templation of  law  is  to  be  considered  as  a  virtual  service  of  the  first  master.  • 
And  he  referred  particularly  to  the  cases  of  Res^  v.  8i.  George  Hanover 
Sqttftre,  Burr.  S.  C.  12 ;  Rez  v.  Tavistock,  ib.  578 ;  Rex  v.  8i.  Petrox,  ib.  248 ; 
Rex  V.  Clapham,  ib.  266,  and  Castor  v.  Aides,  I  Salk.  68,  and  1  Ld.  Ray.  683, 
all  of  which  were  cases  of  parish  apprentices  assigned  in  fact,  but  without 
proper  authority,  who  nevertheless  gained  settlements  by  serving  the  masters^ 
to  whom  they  were  so  assigned,  as  serving  them  by  the  consent  of  the  origi- 
nal masters ;  notwithstanding  the  same  oibjection  in  substance  was  raised  in 
each  of  those  cases  as  here.  In  the  first  of  those  cases.  Lord  Hardwieke,  who 
at  first  was  in  fiivour  of  the  objection,  ultimately  concurred  in  overruling  it; 
saying  that  they  must  take  the  apprentice  to  have  been  serving  in  the  other 
parish  upon  the  business  of  the  first  master,  because  he  consented  to  such  ser- 
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vice.  The  same  principle  was  acted  upon,  and  for  the  same  reason,  in  Rex 
V.  East  Bridgefard,  Burr.S.  C.  133,  though  that  was  not  the  case  of  a  parish 
apprentice.  And  in  Castor  y,  Aieles  it  was  laid  down  most  distinctly,  that 
though  the  apprentice  were  not  assignable,  yet  the  assignment  amounted  to  a 
consent  between  the  two  masters,  that  the  child  should  serve  the  latter :  "So 
that  this  assignment  is  good  by  way  of  covenant,  though  it  be  not  an  assign- 
ment  to  pa^  an  interest."  This  mode  of  gaining  a  settlement  stands  upon 
the  Stat.  3  W.  dL  M.  c.  11,  which  enacts,  that  "  if  any  person  shall  be  bound 
an  apprentice  by  indenture,  and  inhabit  in  any  town  or  parish,  such  binding 
and  ini^abitaUon shBa  be  adjudged  a  good  settlement."  Nowhere  there  is  a 
binding  subsisting  in  point  of  law  under  the  first  indenture,  and  an  inhabitation 
for  tT]e  last  40  days  of  the  apprentice  by  the  consent  in  fact  of  her  master  in 
the  parish  of  Hennoch  with  Smith,  Such  consent  is  manifestly  expressed  in 
the  instrument  in  question,  which  in  its  tenor  is  no  more  than  the  ordinary 
form  of  an  indenture  of  apprenticeship ;  and  its  inefficiency  in  point  of  law 
to  absolve  the  first  master  from  his  legal  obligation  to  provide  for  his  apprentice, 
and  to  transfer  the  obHgation  to  the  second,  cannot  make  it  less  a  consent  in  fact 
to  the  particular  service,  which  it  was  the  very  object  of  the  instrument  to 
enforce  in  a  more  binding  form  than  by  mere  parol. 

Lord  Ellenborouoh,  C.  J.  This  instrument  purports  to  be  a  new  and 
original  binding  of  an  apprentice  by  indenture  by  Pansford  to  Smith :  it  does 
not  recognize  or  refer  to  the  original  indenture  of  apprenticeship  as  being  an 
assignment  of  the  apprentice  under  that  indenture ;  nor  does  Panrfard  there- 
by assume  to  have  any  right  to  assent  to  the  apprentice  serving  another  master 
under  any  former  indenture;  but  only  to  bind  her  de  nwo.  How  then  can  I 
say,  that  this  was  a  consent  on  his  part  that  she  should  serve  Smith  as  a  con- 
tinuation of  the  relation  of  apprenticeship  which  she  had  contracted  before 
with  him,  Ponsford.,  This  would  be  to  intend  a  consent  contrary  to  what 
appears  upon  the  face  of  the  instrument  to  have  been  the  intention  of  the 
contracting  parties.  I  should  be. sorry  to  overturn  the  decided  cases ;  but  it 
appears  to  me  that  this  is  distinguishable  from  them ;  and  that  there  is  no  case 
where  the  first  master  affected  to  bind  his  apprentice  to  another  de  novo  by  an 
original  indenture,  in  which  his  consent  to  a  service  as  under  the  former  bind- 
ing has  been  inferred :  and  therefore,  without  disturbing  those  cases,  but  leaving 
them  as  we  find  them,  I  do  not  think  that  this  instrument  proved  the  consent 
of  Ponsford  to  the  service  with  Smith  under  the  original  binding. 

Grose,  J.  assented. 

Le  Blanc,  J.  The  leaning  of  the  former  decisions  was  to  support  every 
ease  of  settlement  by  implying  the  assent  of  the  first  master  to  the  service 
with  the  subsequent  master ;  but  then  it  must  "be  a  consent  to  a  service  with 
the  new  master  under  a  recognition  of  the  original  binding ;  and  there  is  no 
case  where  the  settlement  has  been  held  to  be  gained  under  an  entirely  new 
binding  by  an  indenture  of  apprenticeship:  and  if  we  were  to  hold  this  to  be 
sufficient,  it  would  be  carrying  the  doctrine  of  constructive  assent  to  a  service 
under  the  original  binding  further  than  any  of  the  foriAer  cases. 

Batlet,  J.  In  this  case  the  apprentice  never  undertook  to  serve  the  second 
master  upon  the  terms  of  the  original :  indenture  of  apprenticeship  to  the  ilrst 
master,  nor  did  the  first  master  consent  to  any  such  service. 

Orders  confirmed. 
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Harmar  v.  Playne  and  Atiother. 

11  East,  101.    April  28,1809. 

One  having  obtained  a  patent  for  a  certain  maaufacturiog  machine,  of  which  he  duly  in- 
rolled  a  specification,  aflerwards  obtained  another  patent  for  certain  improvements  in 
the  said  macAtne,  in  which  the  grant  of  the  former  patent  was  recited ;  and  the  latter 
patent  contained,  the  usual  condition,  that  it  should  be  Toid  if  the  patentee  did  not, 
within  one  month,  intoU  a  specification  partieuiarly  describing  ana  ascertaining  the 
nature  of  the  said  invention^  and  in  what  manner  the  same  y>as  to  he  performed:  held 
that  a  specification  containing -a  full  description  of  .tAe  whole  machine  so  iraproyed,  but 
not  distinguishing  the  new  improved  parts  from  the  old  parts,  or  referring'  to  the  former 
specification,  otherwise  than  as  the  second  patent  recited  the  first,  was  a  performance 
of  that  condition. 

THE  following  case  was  stated  for  the  opinion  of  this  Court  by  the  Lord 
Chancellor.  By  letters  patent  of  the  20th  pf  March  1787,  the  King  granted 
to  John,  Harmar  (the  plaintiff)  for  14  years  the  sole  privilege  of  making,  using, 
and  vending  a  certain  machine  hy  him  invented  for  raising  a  shag  on  all  sorts 
of  woollen  cloths,  and  cropping  or  shearing  them,  which  together  come  under 
the  description  of  dressing  w<x4len  cloths,  and  also  for  cropping  and  shearing 
of  fustians ;  with  the  usual  proviso  or  condition  for  avoiding  the  patent  on 
failure  of  inroHing  a  speci&cation.  In  pursuance  of  this  proviso,  Htirmar  duly 
inrolled  a  specification  of  the  said  invention,  with  drawings  of  the  machine  in 
the  margin  thereof.  On  the  29th  of  March  1794,  his  majesty  granted  another 
patent  to  Harmar,  whereby,  after  reciting  that  Harmar  had  obtained  letters 
patent  of  the  20th  of  March  1787,  authorizing  him  to  make,  use,  and  vend 
his  invention  of  a  machine  for  raising  a  shag  on  all  sorts  of  woollen  cloths, 
d&c.  for  14  years ;  and. further,  that  he  had  invented  considerable  improvements 
in  the  said  machine,  for  which  improvements  in  the  said  machine  he  prayed 
his  majesty's  letters  patent  for  the  "exclusive  enjoyment  thereof  for  14  years, 
pursuant  to  the  statute ;  the  letters  patent  therefore  granted  to  him  the  sole 
privilege  and  authority  to  make,  use,  and  vend  his  said  invention,  and  have 
the  whole  profit  thereof. 

The  letters  patent  also  contained  a  proviso,  that  if  Harmar  should  not 
particulaHy  describe  and  ascertain  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  was  to  be  performed,  by  an  instrument  in  writing  under 
his  hand  and  seal,  and  cause  the  same  to  be  inrolled  in  the  Court  of  Chancery 
within  one  calendar  month  next  .and  immediately  after  the  date  of  the  said 
letters  patent,  then  they  should  become  void.  In  pursuance  of  this  proviso, 
Harmar  did  in  due  time  inr6ll  a  specification  in  Chancery,  with  drawings  <^ 
the  machine  in  the  margin  thereof;  the  introductory  part  of  which  specification 
is  as  follows :  **  To  dl,  dirC.  I  John  Harmar  of  Sheffield,  send  greeting. 
*'  Whereas  his  majesty,  by  his  letters  patent  dated  the  29th  of  March^  in  the 
*'  34th  year  of  his  reign,  hath  granted  to  me  especial  licence  and  sole  privilege, 
**  &rC.  that  I,  my  executors,  &c.  and  assigns,  at  all  times  during  the  term  of 
"  years  therein  expressed  should  and  lawfully  might  make,  use,  and  vend  the 
"  machine  by  m^  invented  atod  found  out  for  raising  a  shag  on  all  sorts  of 
*'  woollen  cloths,  &.c.  (as  before)  within  England^  &.c. ;  and  that  I  should 
"  enjoy  the  whole  profit  and  benefit,  &c.  of  the  said  invention  for  14  years 
''  from  the  date  of  the  said  letters  patent  according  to  the  statute,  ^^c.  And 
"  whereas  in  the  said  letters  patent  there  is  a  proviso  or  condition,  that  if  I 
"  John  Harmar  should  not  particularly  describe  and  ascertain  the  nature  of 
"  the  said  invention,  and  in  what  manner  the  same  is  to  be  performed,  by  an  in- 
**  strument  in  writing  under  my  hand  and  seal,  and  cause  the  same  to  be  in- 
**  rolled  in  Chancery  within  one  calendar  month  next  after  the  date  of  the  said 
"  letters  patent,  d&c.  should  become  void. — ^Now  know  you,  that  in  obedience 
*'  to  the  said  letters  patent,  and  proviso,  &c.  I  John  Harmar  do  by  these  pre- 
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"  sents  particalarly  describe  and  ascertain  the  nature  of  the  said  invention, 
"  referring  to  the  drawings  in  the  margin  of  these  presents,  which  I  explain 
'*  as  follows."  The  specification  then  proceeds  under  different  letters  of  the 
alphabet,  corresponding  with  similar  letters  on  the  drawing,  to  set  forth  a  full 
description  of  the  whole  of  the  machine :  and  the  specification  ends  with  these 
words:  "  And  I  John  Harmar  do  hereby  declare,  that  my  said  invention  is 
*'  intended  to  be  worked  in  the  manner  hereinbefore  particularly  mentioned." 
It  was  admitted  by  the  defendants,  that  the  improvements  for  which  the  second 
patent  was  granted  are  ihcluded  in  the  general  description  of  the  second  or 
improved  machine,  as  set  forth  in  the  specification  of  the  second  patent ;  and 
that  the  second  specification  does  contain  a  [till  and  proper  description  of  the 
whole  machine  in  its  improved  state.  But  the  second  specification  does  not  in 
any  manner  point  out  or  describe  the  improvements  upon  the  former  machine 
by  any  verbal  description,  or  by  any  delineation  or  mark  in  the  drawing ;  and 
which  drawing  is  not  a  representation  of  the  improvements  alone,  but  of  the 
whole  machine  in  its  improved  state ;  nor  are  the  improvements  in  any  manner 
substantively  and  individually  explained  by  the  second  specification ;  nor  is 
the  machine  in  the  improved  staite  contradistinguished  from  the  state  and  con- 
dition of  it  under  the  former  patent  by  any  explanMion  whatever,  nor  by  any 
delineation  or  mark  in  the  drawing ;  but  what  th6  former  machine  was,  and 
what  were  the  said,  improvements  thereupon,  are  ascertainable  and  appear  by 
referring  to  the  first  specification  and  the  drawings  thereon,  and  comparing 
the  second  specification  and  the  drawings  thereon  with  the  same.  The  defend- 
ants insisted,  that  the  second  specification  was  not  a  due  performance  of  the 
condition  of  the  second  patent :  and  the  question  therefore  for  the  opinion  of 
the  Court  was,  whether  the  proviso  or  condition  in  the  letters  patent  of  the 
29ih  of  March  1794,  had  been  duly  performed  by  the  inroUment  of  the  said 
specification  thereof. 

Holroyd,  for  the  plaintiff,  contended  that  the  condition  had  been  dufy  per- 
formed. The  patent,  and  the  specification  referring  to  it,  are. to  be  construed 
together  as  one  instrument,  as  in  Homblower  v.  Boulton,  8  Term  Rep.  95 ; 
and  the  second  patent  reeitiss  the  first,  and' that  the  patentee  had  invented 
certain  improvements  in  the  former  patent  machine,  for  which  improvements 
another  patent  was  prayed,  which  the  King  grants.  The  first  patent  and 
specification  being  inrolled,  the  public  must  be  taken  to  know  their  contents ; 
or  at  least  the  second  patent,  by  referring  to  the  first,  directs  the  party  to  the 
source  from  whence  that  information  may  be  obtained  in  the  manner  required 
by  law.  The  very  nature  of  the  second  patent,  which  is  for  improvements  in 
a  machine  for  which  a  former  patent  had  been  granted,  points  to  such  former 
patent  and  the  specification  annexed :  there  need  not  be  an  express  reference  : 
and  by  comparing  the  two  patents  and  specifications  together,  the  party  seek- 
ing for  information,  as  to  what  he  may  lawfully  make  without  the  licence  of 
the  patentee,  must  necessarily  see  for  what  particular  parts  of  the  improved 
machine  the  second  patent  was  granted  ;  and  the  patentee  was  not  bound  to 
state  in  his  second  specification  that  which  he  had  before  stated  separately  in 
his  first,  and  which  the  subject  was  bound  to  know.  A  specification  need  not 
contain  every  thing  at  length  relating  to  the  subject  matter,  but  may  refbr  to 
other  public  instruments,  or  to  general  sources  of  knowledge,  which  every 
person  of  reasonable  skill  and  information  on  the  subject  may  fairly  be  pre- 
sumed to  know.  There  is  a  constant  reference  in  these  instruments  to  drawings 
which  accompany  them,  and  without  which  the  description  of  the  particular 
invention' would  not  be  intelligible.  [Lord  Elienborough,  C.  J.  asked  whether 
it  were  meant  to  be  contended  that  a  specification  might  refer  to  such  and 
such  articles  in  Chamber^ s  Dictionary  for  a  description  of  one  part  of  a  ma- 
chine, and'  to  certain  other  descriptions  in  other  books  for  other  parts,  and  so 
on;  which  would  lead  to  great  inconvenience,  and  make  the  new  invented 
parts  described  wholly  unintelligible  to  those  who  were  not  furnished  with 
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those  works ;  when  the  object  of  requiring  a  specification  to  be  inrolled  seemed 
to  be  to  enable  persons  of  reasonable  intelligence  and  skill  in  the  subject 
matter  to  tell  from  the  inspection  of  the  specification  itself  what  the  invention 
<was  for  which  the  patent  was  granted,  and  how  it  was  to  be  executed.]  The 
public  must  take  notice  at  their  peril  of  all  patents  on  record,  and  the  last  of 
them  to  which  the  specification  in  question  belongs  refers  to  the  other.  No 
person  can  be  misled  by  the  specification  of  a  patent  for  an  improved  machine 
describing  the  whole  machine,  so  improved;  it  is  even  more  convenient  than 
merely  stating  what  the  improvements  are ;  which  would  be  a  literal  compliance 
with  the  condition,  but  far  less  intelligible ;  for  such  a  bare  method  of  describ- 
ing the  new  invention  would  require  a  much  higher  degree  of  knowledge  and 
memory  of  the  subject  matter,  and  of  every  former  patent,  than  this  which  de- 
scribes the  whole  combination  of  new  and  old  parts,  forming  the  entire  im- 
proved machine.  The  patentee  has  only  an  exclusive  right  to  the  whoh  com" 
bination  for  which  his  patent  is  granted,  and  the  use  of  particular  parts  only  is 
no  breach  of  his  rights :  the  description  therefore  of  the  particnlar  improve- 
ments, distinct  from-  the  parts  in  general  use  before,  would  be  useless  to  all, 
and  less  intelligible  to  many.  Patents  were  formerly  considered  as  injurious 
monopolies,  and  were  therefore  construed  by  the  Courts  with  great  strictness ; 
but  now  when  a  more .  liberal  and  just  view  of  the  subject  prevails,  they  are 
properly  considered  as  highly  advantageous  to  the  public,  by  holding  out  an 
encouragement  to  ingenious  men  to  disclose  their  inventions ;  and  Lord  Eldon^ 
when  presiding  in  C,  B,  said,  in  a  case  of  Cartright  v.  Amott,  m  Easter 
term  1800,  in  that  court,  that  they  were  to  be  considered  as  bargains  between 
the  inventors  and  the  public,  to  be  judged  of  on  the  principle  of  keeping  good 
faith  by  making  a  fair  disclosure  of  the  invention,  and  to  be  construct  as 
other  bargains. 

Lord  Ellenborouoh,  C.  J.  The  difficulty  which  presses  most  is,  whether 
this  mode  of  making  the  specification  be  not  calculated  to. mislead  a  person 
looking  at  it,  and  induce  him  to  suppose  that  the  terra  for  which  the  patent  is 
granted  may  extend  to  preclude  the  imitation  of  other  parts  of  the  machine 
than  those  for  which  the  new  patent  is  granted,  when  he  can  only  tell  by  com- 
paring it  with  some  <yther  patent  what  are  the  new  and  what  are  the  old  parts : 
and  if  this  may  be  done  by  reference  to  one,  why  not  by  reference  to  many 
other  patents,  so  as  to  render  the  investigation  very  complicated.  It  may  not 
be  necessary  indeed,  in  stating  a  specification  of  a  patent  for  an  improvement, 
to  state  precisely  all  the  former  known  parts  of  the  machine,  and  then  to  apply 
to  those  the  improvement ;  but  on  many  occasions  it  may  be  sufficient  to  refer 
generally  to  them.  As  in  the  instance  of  a  common  watch ;  it  may  be  suffi- 
cient for  the  patentee  to  say-^ake  a  common  watch  and  add  or  alter  such  and 
such  parts;  describing  them.  And  when  Lord  Mansfield  said(a)  that  the 
meaning  of  the  specification  was  that  others  might  be  taught  to  do  the  thing 
for  which  the  patent  was  granted,  it  must  be  understood  to  enable  persons  d[ 
reasonably  competent  skill  in  such  matters  to  make  it ;  for  no  sort  of  ^>e- 
cification  would  probably  enable  a  ploughman,  utterly  ignorant  of  the  whole 
art  to  make  a  watch. 

Wetherell,  contra.  The  proviso  in  the  ^cond  patent  is  express,  that  the  pa- 
tentee shall  '* particularlp  describe  and  ascertain  the  nature  of  the  said  inven- 
tion (i.  e.  the  in^ovements,).  and  in  what  manner  the  scune  was  to  be  performed," 
dec. :  if  that  condition  be  not  performed,  the  patent  is  declared  void.  Now,  it  is 
not -pretended  that  the  improvements  of  the  machine,  for  which  alone  the 
second  patent  was  granted,  are  particularly  described  and  ascertained  in  the 
specification,  but  the  whole  machine,  including  indeed  those  improvements,  is 
ao  described,  without  ascertaining  the  newly  invented  parts.  But  the  patent 
was  not  for  the  whole  miUkine,  but  for  a  pari  only :  so  that  no  person  looking 

(a)  LiardU  v.  Johmsonj  SitUngt  at  Westminster  afUr  Hilary  1778,  Bull.  Ni.  Pri.  (76.) 
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only  to  the  second  specification,  or  to  that  and  the  patent  to  which  it  appertain* 
ed,  coald  inform  himself  for  what  parts  of  the  machine  that  patent  was  granted  : 
and  that  knowledge  can  onlj  be  acquired  by  looking  to  both  the  patents  and 
specifications.  Unless  the  alteration  of  or  addition  to  an  old  machine  be  bona 
Jide  an  improvement  and  ttseful(ii)  to  the  public,  the  crown  cannot  grant  a 
patent  for  it;  and  therefore  it  should  appear  upon  the  face  of  the  instrument 
itself  what  the  impro? ement  is.  Mr.  Justice  BuUer,  in  the  case  of  The  King 
▼.  Arkrigkt,{b)  lays  down  certain  rules  for  the  construction  of  patents, 
under  the  3d  and  4th  of  which  the  objections  to  this  patent  rang^*-^'  3d]y,  If 
the  specification  be  in  any  part  of  it  materially  false  or  defective,"  the  patent 
is  void.  "  4thly,  The  patent  must  not  be  more  extensive  than  the  invention : 
therefore  if  the  invention  consist  in  an  addition  or  improvement  only,  and  the 
patent  be  for  the  wkoU  machine  or  manufacture,  it  is  void."(i;)  Now  here  the 
specification  is  materially  defective,  in  not  ascertaining  how  much  of  the  whole 
machine  described  is  the  new  invention:  and  though  the  plaintiff  has  not  taken 
out  thb  patent  for  the  whole  machine,  yet  having  obtained  his  patent  for  the 
imprwement  of  the  mucAtfM,  he  has  not  made  a  specification  of  that  improve 
ment,  as  he  was  bound  by  the  condition  of  the  grant  to  do ;  but  has  made  a  spe* 
cification  larger  than  Che  patent,  upon  the  face  of  which  the  particular  improve- 
ments cannot  be  ascertained.  In  Ihmer  v.  Winter,  I  Term  Rep.  602,  it  was 
held,  that  if  the  specification  were  ambiguous,  or  gave  directions  which  tended 
to  mislead  the  public,  it  avoided  the  patent  It  is  not  enough,  then,  that  persons 
of  great  skill  and  experience  may  be  able  to  find  out  the  invention  from  the 
specification ;  but  it  should  be  plainly  stated,  so  that  a  person  of  reasonable 
knowledge  and  experience  upon  the  subject  may  immediately  be  made  acquaint- 
ed with  the  invention.  The  specification  ought  to  inform  the  public  what  the 
thing  is.  for  which  the  patent  is  granted,  and  how  it  is  to  be  made,  and  not 
merely  inform  them  where  else  that  information  is  to  be  acquired ;  for  that  is 
not  a  compliance  with  the  condition.  No  person  applying  to  the  specification 
of  one  patent  is  bound  to  know  that  another  has  been  granted.  If  inquiry  be 
necessary  to  be  made  for  facts  dehors  the  instrument  itself,  it  is  difficult  to 
say  where  the  line  is  to  be  drawn :  references  may  as  well  be  made  to 
dictionaries  of  arts  and  sciences,  philosophical  transactions,  ^x.  as  to  other 
patents  and  specifications :  the  patentee  is  not  to  throw  on  the  party  inquir* 
ing  the  trouble  and  expence  and  loss  of  time  of  acquiring  the  knowledge  of 
his  invention  by  investigation  and  comparison.  The  generality  of  the 
whole  description  may  render  it  as  ambiguous  and  difficult  to  be  nnder« 
stood,  as  the  too  great  generality  of  the  particular  terms  in  Turner  v. 
Winter  did.  •  The  public  may  well  imagine  from  this  specification  that  the 
plaintiff  had  a  patent  for  the  whole  machine,  when  in  truth  it  was  only  for  a 

(•)  Vide  Bull.  N.  P.  [77],  pi.  4.    Rule  the  4th. 

(b)  Sittings  at  Westminster  after  Trinity  1785.    lb. 

(e)  For  this  latter  is  cited,  (among  other  cases,  in  which  it  was  so  ruled  by  Lord  ManS" 
Jisld,)  the  case  of  The  King  t.  Else,  Sittings  at  Westminster  hfier  Michaelmas  1785,  cor. 
BuUer,  J.  The  patent  there  was  for  a  new  invented  manufacture  of  lace,  called  French^ 
otherwise  Ground  Lace.  The  specification  went  generally  to  the  invention  of  mixing 
stik  and  cotton  thread  upon  the  frame.  On  the  part  of  the  prosecution,  it  was  clearly 
•hewn,  that  prior  to  the  patent,  silk  and  cotton  thread  had  been  used  together  and  inter- 
mixed upon  the  same  frame ;  and  the  defendsnt^s  counsel  acknowledged  the  fact ;  but 
said  he  could  prove  clearly,  that  the  former  method  of  using  the  silk  and  cotton  thread 
was  quite  inaoequate  to  the  purpose  of  making  lace  on  account  of  its  coarseness,  and  that 
the  defendant  alone  had  invented,  the  method  of  intermingling  them,  so  as  to  units 
strength  with  fineness.  But  per  BvUsr,  J.  It  will  be  to  no  purpose.  The  patent  claims 
the  exclusive  liberty  of  making  lace  composed  of  silk  and  cotton  thread  mixed;  not  of 
sn^  particular  mode  of  mixing  it :  and  therefore,  as  it  has  been  clearly  proved  and  ad- 
mrtted  that  silk  and  cotton  thread  were  before  mixed  on  the  same  frame  for  lace  in  some 
mode  or  other,  the  patent  is  clearly  void  and  the  jury  must  find  for  the  crown.  Verdict 
accordingly. 

Vol.  VL  9 
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part  of  it.  It  fnay  be  doubtful  whether  a  direct  reference  to  the  former  spe- 
cification would  ha? e  sufficed ;  but  here  there  is  no  such  reference ;  but  the 
two  instruments  are  endeayoured  to  be  connected  through  the  intervention  of 
the  second  and  first  patents.  If  there  were  a  succession  of  patents  for  several 
improvements,  ^ending  at  different  periods,  it  might  be  extremely  difficult  for 
a  person  to  collect  from  specifications  of  this  kind  the  periods  when  the  seve- 
ral inventions  would  be  open  to  the  public.  But  the  true  sense  of  the  condition 
is  to  give  the  public  direct  and  complete  inforination  of  the  manner  of  execu- 
ting the  invention,  without  further  search  or  trouble.  .  [Le  BUmc,  J.  There 
lies  the  difficulty :  for  suppose  the  specification  had  merely  described  the 
improvements,  such  as  the  addition  of  a  crank  or  a  screw  to  such  or  such  a 
part ;  must  not  the  party' still  have  referred  to  the  original  specification^  or  at 
least  have  brought  a  full  knowledge  of  it  with  him,  before  he  could  understand 
truly  how  to  adapt  the  new  parts  described  to  the  old  machine  1]  Admitting 
that  there  may  be  some  difficulty  in  satisfying  the  object  of  the  specification 
by  a  mere  description  of  the  new  parts  to  be  added  to  the  old  mach'me,  the 
patentee  would  be  bound  to  state  so  much  of  the  original  specification  as  would 
make  his  description  of  the  improvement  intelligible;  and  perhaps  the  better 
and  safer  way  would  be  to  state  the  whole,  and  then  to  mark  by  references  the ' 
new  parts :  but  in  whatever  way  it  be  done,  the  public  should  be  able  to  ascer- 
tain at  once,  without  looking  to  any  other  instruments,  which  are  the  new 
parts  for  which  the  patent  is  granted ;  and  no  objection  could  be  made  to  any 
surplusage  of  explanation,  provided  it  was  not  given  in  a  manner  to  confound 
the  inquirer  as  to 'the  new  invention. 

Holroyd,  in  reply,  said,  that  if  references  to  other  instruments  were  made 
in  such  a  manner  as  ta  obscure  the  subject  and  cpnfound  the  inquirer,  that 
would  avoid  the  patent :  but  so  far  as  the  public  are  interested  in  having  a  per- 
spicuous description  of  the  machine  in  its  pnost  improved  state,  it  cannot  be 
done  more  effectually  than  by  describings  the  entire  improved  machine ;  and 
those  who  are  interested  in  discriminating  between  the  old  and  new  parts  can 
have  no  difficulty  in  doing  so  by  comparing  the  two  specifications ;  the  latter 
,  of  which,  through  the  medium  of  the  patent,  having  express  reference  to  the 
former  one ;  and  every  person  being  bound  at  his  peril  to  notice  these  enrol- 
ments, and  being  liable  to  an  action  for  infringing  the  patent,  without  having 
personal  notice  of  it.  'Admitting,  therefore,  that  a  patentee  cannot  refer  an 
inquirer  to  books  or  other  writings,  which,  he  may  or  may  not  be  able  to  obtain, 
or  can  only  obtain  by  paying  for  it,  or  by  the  indulgence  of  another ;  yet  here 
he  is  referred  to  a  public  source  of  information  appropriated  to  this  express 
purpose,  which  the  patentee  himself  has  afforded,  and  which  the  other  has  a 
right  to  have.  [Bayky,  J.  Suppose  the  former  patent'and  specification  to  be 
lost  by  accident ;  how  is  the  public  to  know  from  the  specification  of  the  se- 
cond patent  how  much  of  the  whole  improved  mi^chine  they  may  use  ?]  The 
law  presumes  that  all  records  will  be  properly  preserved.  The  same  difficulty, 
however,  would  occur,  if  a  drawing  annexed  to  the  specification  in  question 
were  lost :  and  indeed  in  the  case  put,  there  would  be  an  advantage  to  the  pub- 
lic in  this  mode  of  specification  more  than  sufficient  to  counterbalance  the  -loss 
of  the  particular  information,  as  thereby  the  knowledge  of  the  whole  improved 
invention  would  be  preserved.  The  greater  difficulty  would  be  thrown  upon 
the  patei)tee  himself  in  shewing  what  the  precise  improvement  was,  in  an  ac- 
tion for  the  infringement  of  his  patent :  his  claim  of  monopoly  being  confined 
to  the  whole  combination  described.  As  to  the  labour  or  difficulty  of  compar- 
ing the  second  with  the  first  specification,  in  order  to  find  out  the  invention, 
some  labour  and  difficulty  of  this  sort  must  always  occur  where  drawings  are 
referred  to  annexed  to  the  specification ;  they  must  be  read  and  compared  to- 
gether, and  the  party  must,  bring  his  general  scientific  or  mechanical  know- 
ledge, and  perhaps  other  general  information,  to  bear  upon  the  subject.  If  the 
first  specification  had  been  actually  recited  in  the  second,  there  must  have  been 
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the  same  labour  of  comparison  as  in  this  case :  the  only  difference  here  is,  that 
the  party  mast  refer  to  another  parchment  on  record. 

Jjoftd  Ellenborough,  C  J.  I  own  I  was  disposed  to  think,  that  it  was  a 
departure  from  the  terms  of  the  proviso  for  the  patentee  merely  to  tell  the 
inquirer,  who  came  to  consult  the  specification,  how  he  might  learn  what  the 
invention  was,  instead  of  giving  him  that  information  directly.  But  I  feel  im* 
pressed  by  the  observation  of  my  Brother  Le  Blanc,  that  the  trouble  and 
labour  of  referring  to  and  comparing  the  former  specification  with  the  latter 
would  be  fully  as  great  if  the  patentee  only  described  in  this  the  precise  im- 
provements upon  Uie  former  machine.  Reference  must,  indeed,  often  be  ne- 
cessarily made  in  these  cases  to  matters  of  general  science,  or  the  party  must 
carry  a  reasonable  knowledge  of  the  subject-matter  with  him,  in  order  dearly 
to  comprehend  specifications  of  this  nature,  though  fairly  intended  to  be  made. 
We  will,  however,  consider  of  the  case,  and  certify  our  opinion. 

The  Court  afterwards  certified  to  the  Lord  Chancellor,  that  they  had  heard 
the  case  argued  by  counsel,  and  were  of  opinion,  that  the  proviso  or' condition 
in  the  letters  patent  beteing  date  the  29th  of  March  1794,  had  been  performed 
by  the  inrolment  or  the  specification  thereof  set  forth  in  the  ca8e.(l) 

(Signed)  Ellenborough. 

N.  Grose. 

S.  Le  Blanc. 
.  J.  Bayley. 


Esdaile  and  Others  v.  Sowerby  and  Meller. 

11  East,  114.    May  2, 1809. 

Though  the  indorsers  oT  a  bill  of  exchange  had  full  knowledge  of  the  bankruptcy  of  the 
drawer  and  of  the  inaolvenoy  of  the  acceptor,  before  and  at  the  time  when  the 
bill  became  due  ;  and  within  a  day  after  Qotice  might  (but  for  a  mistake  of  the  hoklera) 
in  due  course  have  reached  them  from  the  heldera'  communicating  such  their  know- 
ledge to  the  bankers  in  Liverpool,  with  whom  they  had  before  discounted  the  bill  and 
who  had  transmitted  it  to  the  holders  in  London  ;  yet  that  did  not  dispense  with  such 
holders'  giving  notiet  of  the  dishonour  in  due  time  to  the  indorsers. 

ASSUMPSIT  by  the  plaintiffs,  as  indorsees,  against  the  defendants,  as  indor- 
sers of  a  bill  of  exchange,  dated  the  18th  of  November  1807,  drawn  at  three 
months  date,  by  Cheetham  upon  Hill  for  200Z.,  payable  to  the  defendants'  order, 
and  by  them  indorsed  to  the  plaintiff^,  and  accepted  by  Hill,  payable  at  the 
banking-house  of  Were,  Bruce  and  Co.  in  London.  Plea,  the  general  issue. 
At  the  trial  at  Ouildhall,  the  jury  found  a  verdict  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court  on  this  case. 

Cheetham,  the  drawer,  being  resident  at  Manchester,  drew  the  bill  in  ques- 
tion upon  Hill  the  acceptor,  who  was  his  clerk  or  agent  resident  in  London 
for  the  purpose  of  selling  goods  for  him,  but  carried  on  no  business  on  his  own 
acconnt,  nor  had  he  any  property  of  his  own.  The  vdefend ants  got  the  bill 
discounted  by  Moss,  Dcde  and  Rogers,  bankers  in  Liverpool,  who  remitted  it 
to  the  plainti^  their  town  bankers,  who  gave  them  credit  for  it  in  account. 
The  bill  was  regularly  presented  for  payment  at  the  house  of  Were,  Bruce  and 
Co.  on  Saturday  the  20th  of  February,  when  it  became  due,  but  was  disho- 
noured. When  Cheetham  gave  the  bill  to  the  defendants  he  owed  them  above 
200/.  Hill  had  effects  of  Cheetham  in  his  hands  at  that  time  and  afterwards, 
but  not  when  the  bill  became  due.  Cheetham  stopped  payment  on  the  24th  of 
January ;  became  bankrupt  before  the  bill  was  due ;  and  was  in  the  Gazette 
aa  a  bankrupt  on  the  26th  of  February.  He ,  acquainted  the  defendants  with 
his  situation  at  the  time  of  his  stopping  payment,  and  told  them  that  any  paper 

(1)  [See  Loweli  v.  Lewii,  1  Mason,  183.  Sullivan  v.  RedfieU^  1  Paine,  441 .  Dati$  v. 
P^m^,  2  Biockenb.  d98.— W.] 
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which  became  due  after  thai  time  ivould  not  be  paid.  They  aJao  knew  that 
Hill  had  no  faods  when  the  bill  in  question  was  running  but  what  Cheetham 
furnished  him  with.  >  Cheetham  on  the  14th  of  January,  gave  them  some  other 
paper  to  coyer  outstanding  biUsi  and  tdd  them  at  the  same  time  that  the  bill  in 
question  would  not  be  paid.  The  other  paper  which  was  then  delivered  to  the 
defendants  tamed  out  wholly  unproductive.  The  plaintiffs  sent  back  the  bill 
\n  question  from  London  by  the  post  on  Monday  the  22d  of  February y  but  by 
mistake  sent  it  to  the  bank  at  Birmingham  instead  of  to  Moss,  Dale  and  Ro' 
gers  at  Liverpooli  The  bill  was  returned  by  the  Birmingham  bank  to  the 
plaintiffs  in  London  on  the  25th,  when  they  remitted  it  by  the  same  post  to 
Moss,  Dak  and  Rogers  at  Liverpool^  where  it  was  received  by  then  upon  the 
37th  and  immediately  sent  to  the  defendants,  who  refused  payment.  The  de* 
fendant  Melier  called  on  Moss,  Dale  and  Rogers  on  the  morning  of  the  25th 
of  February,  and  asked  if  the  bill  were  returned ;  and  on  being  told  that  it 
was  not,  Melier  said, ''  Gentlemen  I  think  it  necessary  to  give  you  notice  that 
''  I  shall  hold  the  parties  responsible  for  this  bill  yeherever  the  neglect  lies." 
Moss  said,  "  You  know  the  drawer  and  acceptor  are  insolvent,  and  therefore  I 
'*  beg  you  will  take  such  steps  as  if  the  bill  had  been  returned  regularly."  And 
upon  Moss  asking  if  it  were  possible  the  bill  could  have  been  paid,  and  express- 
ing his  surprize  that  it  had  not  been  returned,  Melier  answered,  '^  It  is  impos- 
"  sible  the  bill  can  be  paid,  as  both  the  drawer  and  acceptor  are  insolvent,  and 
**  bills  of  the  same  parties  have  been  dishonoured,  and  therefore  it  is  irapossi- 
**  ble  the  bill  can  be  paid."  If  the  bill  had  been  sent  back  to  Moss,  Dale  and 
Rogers  on  Monday  the  22d  of  February,  it  would  have  reached  them  on  Wed-^ 
nesday  morning  the  24th,  twenty-four  hours  earlier  than  Melier  made  the 
above  application.  Moss,  Dale  and  Rogers  held  the  plaintiffs  to  be  responsible 
for  the  bill  to  them ;  the  neglect,  if  any,  being  in  the  plaintiffs,  and  not  4n  the 
house  of  Moss  and  Co.  The  question  for  the  opinion  of  the  Court  was,  whe- 
ther  under  the  above  ch'cumstances  the  plaintiffs  were  entitled  to  recover.  If 
so,  the  verdict  was  to  stand ;  if  not,  then  a  nonsuit  was  to  be  entered. 

Lowes,  for  the  plaintiffs,  said  that  the  question  meant  to  be  agitated  was, 
whether  knowledge  in  the  defendants  of  the  insolvency  of  the  drawer  and  ac- 
ceptor of  the  bill,  and  that  it  must  have  been  dishonoured  at  the  time  when  it 
became  due,  were  equivalent  to  actual  notice  given  to  them  of  such  dishonour 
by  the  holders  of  the  bill:  but  there  were  several  cases(a)  upoh  the  subject  in 
which  the  want  of  notice  was  held  fatal ;  though  this,  he  said,  went  further 
than  any  of  them  ;  for  not  only  no  prejudice  had  arisen  to  the  defendants  from 
want  of  the  usual  notice ;  Cheetham  the  drawer  having  given  them  notice  of 
his  insolvency  before  the  bill  was  due,  and  the  acceptor  being  known  to  them 
to  be  a  mere  man  of  straw ;  but  the  defendants  had  declared  their  knowledge 
of  all  these  facts  to  the  plaintiff's  agents  at  Liverpool  on  the  day  after  the  very 
earliest  intelligence  of  the  actual  dishonour  of  the  bill  could  have  reached  them 
by  a  regular  notice,  which  was  only  delayed  by  accident ;  and  this  communi- 
cation, he  contended,  was  a  dispensation  of  any  other  notice. 

Fork,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  It  is  too  late  now  to  contend,  that  the  insol- 
vency of  the  drawer  or  acceptor  dispenses  with  the  necessity  of  a  demand  of 
payment,  or  of  notice  of  the  dishonour.(l)  And  as  to  knowledge  of  the  dis- 
honour by  the  person  to  be  charged  on  the  bill  being  equivalent  to  due  notice 
of  it  given  to  him  by  the  holder,  the  case  of  Nicholson  v.  Gouthit  is  so  decisive 
an  authority  against  that  doctrine,  that  we  cannot  enter  again  into  the  discus- 
sion of  it. 

(a)  Vide  Stavles  y.  Chines,  1  Esp.  N.  P.  Cm.  334  MehoUon  t.  Gautkit,  2  H.  Blac. 
609.  Whitfield  v.  Savage,  S  Bo«.  A  PoH.  277,  and  CUgg  v.  Cotton,  3  Bos.  A,  Pull.  239. 
And  see  Rvssell  y.  Langstaffe,  Dougl.  515,  and  Warrington  ▼.  Farber,  8  East,  S45. 

(1)  Vide  Wkitfield  v.  Savage,  2  Bos.  db  PttU.  279.  ^kson  v.  Itiehards,  8  Cainas  343. 
BaU  T.  Dennison,  4  Dal.  165. 
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Lfe  Blanc,  J.  Ld.  Chief  Jiutioe  JSTyre  was  much  disposed  in  that  oase  to 
haye  dispensed  with  the  noticCi  but  found  himself  precluded  by  the.  autho- 
rities. 

Batley,  J.  It  was  said  in  Tindal  v.  Broum^  1  Term  Rep.  169^  that  notice 
means  something  more  than  knowledge ;  because  it  was  competent  to  the  hold- 
er to  ffive  credit  to  the  maker,  &c. 

Ftr  Curiam^  Posies  to  the  Defendants. 


Hall  V.  Odber. 


11  Eut,  118.    JAwf  2, 1809. 

EvidcBM  of  an  aooouut  tUiUd,  whereby  the  defendant  admitted  a  cerUin  balance  due  to 
the  plaintiff,  is  not  done  awi^yi  but  confirmed  in  support  of  an  aaiumpwU^  by  evidence 
of  a  foreign  judgment  recovered  by  the  plaintiff  .for  the  same  sum,  with  a  stay  of  eze- 
CQtion  for  six  months  to  enable  the  defendant  to  prove  a  counter  demand,  if  he  bad 
any :  and  the  pluintiff  not  having  declared  till  after  that  period,  it  was  hefd  no  ob- 
jection that  the  writ  was  sued  6at  and  the  defendant  arrested  before. 

THE  plaintiff  declared  in  Hilary  term  1808,  upon  a  judgment  obtained  by 
him  against  the  defendant,  in  the  court  of  King's  Bench  at  Quebec  \n. Lower 
Canada,  in  February  1807,  for  8096/.  15^.8  1-^.  with  interest  at  5/.  per  cent. 
from  the  31st  of  OtUhtr  1805.  There  were  also  counts  for  goods  sold  and 
delifered,  for  interest,  for  money  lent,  paid,  had  and  received,  and  on  an  account 
stated.  The  defendant  pleaded  the  general  issue ;  and  at  the  trial  before  Lord 
JBllenborough,  C.  J.  at  Guildhall  after  last  Trinity  term,  a  verdict  was  found 
for  the  plaintiff  f^r  9193/.  125.  8 1-2</.,  subject  to  the  opinion  of  the  Court  on 
the  following  case. 

The  plaintiff  a  merchant  in  London,  and  the  defendant  a  merchant  in 
Canada,  had  had  various  dealings  together,  and  about  the  middle  of  1806,  the 
plaintiff  brought  an  action  against  the  defendant  in  the  court  of  King's  Bench 
at  Quebec,  for  8096/.  155.  8  l-2c/.,  to  which  the  defendant  pleaded  the  general 
issue ;  and  a  cross  cause,  called  in  that  court  an  incidental  cause,  was  insti- 
tuted there  by  the  defendant  for  money  alleged  to  be  due  to  him.  The  follow- 
ing judgment  was  proved  in  evidence  on  the  part  of  the  plaintiff,  entitled, 
**  Province  of  Lower  Canada,  district  of  Quebec,  King's  Bench,  Superior 
"Term,  fViday  aOth  February  1807,  C  C.  Hail,  plaintiff,  t^.  T,  T.  Odber, 
"  defendant,  and  vice  versa.  The  eourt  having  duly  examined  and  considered 
''the  pleadings,  proo&,  d&c.  as  well  in  the  cause  in  chief,  as  in  the  incidental 
**  cause,  &c. ;  it  is  considered  and  adjudged,  that  the  said  C.  C.  Hall  do 
**  recover  from  the  said  71  T.  Odder,  8096i.  155.  8  l-2dL  sterling,  with  interest 
**  thereon  at  five  per  cent,  from  the  31st  of  October  1805  until  perfect  payment, 
*'  and  costs  to  be  taxed  :  but  ezeeution  is  hereby  stayed  until  the  further  order 
"  of  the  Court. .  And  the  Court  declares,  that  this  judgment  so  pronounced  for 
**  the  plaintiff  in  this  cause  in  chief  shall  be  hereafter  defeazancedand  reduced 
"  by  a  deduction  of  such  sum  as  the  said  Court  shall  adjudge  to  the  said  inci- 
"  dental  plaintiff  upon  the  final  hearing  of  the  said  incidental  cause ;  reserv- 
"  ing  to  the  said  C,  C,  Hcdl  such  recourse  for  the  residue  of  his  demand  as 
"  he  may  legally  have,  &.C.  And  it  is  further  considered  by  this  C9urt,  that 
"  it  be  permitted  to  the  said  incidental  plaintiff  to  sue  out  with  all  due  diligence 
**  a  conimission  for  the  examination  of  the  incidental  defendant,  and  such 
"  necessary  witnesses  on  the  part  of  the  said  incidental  plaintiff  as  may  be 
*'  resident  in  Great  Britain,  or  elsewhere  without  this  province,  upon  inter- 
*'  rogatories  and. cross  interrogatories  to  be  duly  filed,  &c.  And  in  order  that 
"  the  said  incidental  plaintiff  may  have  a  reasonable  time  allowed  him  to  prove 
"  his  demand,  the  Court  doth  grant  six  calendar  months  from  the  date  of  this 
**  judgment  for  the  return  of  such  commission.  And  the  Court  doth  reserve 
"  its  judgment,  and  all  further  directions  upon  the  exceptions  or  demurrer  filed 
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"  by  the  incidental  defeoidant  in  the  said  incidental  cause,  until  the  final  hear- 
'*  ing  of  such  cause."  The  defendant  having  arrived  in  England;  the  plaintifl; 
on  the  3d  of  July  1807,  sued  out  a  bailable  writ  against  him  for  5000/. :  upon 
which  the  defendant  was  arrested  on  the  8th  of  July  1807,  and  committed  to 
the  King's  Bench  prison  on  the  ^th  of  the  same  month,  being  within  the 
six  calendar  months  from  the  day  of  the  beforementioned  judgment  at  QuebiBC ; 
no  notice  of  any  commission  or  proceeding  in  the  incidental  cause  having  then 
or  since  been  given  by  either  party.  The  plaintiff  also  gave  in  evidence  an 
account  current  between  him  and  the  defendant,  signed  by  the  defendant, 
commencing  with  a  balance  to  the  defendant's  debt,  as  due  to  the  plaintiff  on 
a  former  account  up  to  the  first  of  January  1805,  of  14,  664/.  16s.  2cf. ;  and 
after  various  items  on  each  side  of  such  account,  concluding  with  a  balance 
due  to  the  plaintiff  on  the  Slst  of  Octobei^,  in  ihe  same  year,  of  8096/.  155. 
8  l-2c/.  And  no  other  evidence  was  given  at  the  trial.  The  question  for  the 
opinion  of  the  Court  was,  whether  the  plaintiff  were  entitled  to  recover  either 
on  the  before  mentioned  judgment,  or  on  the  other  evidence,  notwithstanding 
such  judgment  had  been  adduced  in  proof  If  he  were,  the  verdict  was  to 
stand ;  if  otherwise,  a  nonsuit  was  to  be  entered. 

Marryat  for  the  plaintiff,  in  answer  to  the  expected  objection  on  th^  part  of 
the  defendant,  that  this  was  only  an  interlocutory  judgment,  said  it  was  imma- 
terial whether  it  were  interlocutory  or  final :  if  final,  the  action  is  sustainable 
on  the  judgment :  if  not  final,  then  at  most  it  is  only  evidence  of  an  action 
depending  in  an  inferior  court,  and  therefore  is  no  bar,  nor  could  it  even  have 
been  pleadable  in  abatement,(a)  to  the  plaintiff's  recovering  upon  the  account 
stated.  In  fact,  however,  the  judgment  in  -the  principal  cause  is  final  as  to 
the  ^ebt  due  from  the  defendant  to  the  plaintiff,  on  which  sum  interest  is  to  be 
calculated ;  and  only  execution  is  stayed  until  a  certain  time,  to  give  the  tnet- 
d!ni^a/p/atn/t^  (the  defendant  in  this  and  in  the  original  action)  an  opportu- 
nity of  establishing  his  counter  demand ;  which  if  he  had  8U[cce^ded  in  doing, 
it  may  be  supposed  that  the  provincial  court  would  only  have  allowed  execu- 
tion to  be  sued  out  for  the  balance.  ^  But  no  such  counter,  demand  appears 
now  to  exist ;  and  if  it  had,  it  would  have  been  competent  for  the  defendant 
to  have  set  it  off  in  this  action.  With  respect  to  this  action  having  been  com- 
menced before  the  six  calendar  months  allowed  to  the  defendant  to  prove  his 
counter  demand  in  the  incidental  cause,  it  is  no  objection ;  for  even  in  the 
superior  courts  here,  where  the  allowance  of  a  writ  of  error  is  a  stay  of  execu? 
tion  upon  a  judgment  recovered,  yet  an  action  may  be  brought  in  the  mean 
time  upon  the  judgment  either  against  the  principal,  or  against  his  bail  on  their 
recognizance ;  and  it  is  a  common  motion  in  the  Court  to  stay  proceedings 
pending  a  writ  of  error.  Bat  though  the  simple  contract  debt  were  merged  in 
the  judgment,  and  the  plaintiff  were  concluded  from  suing  upon  the  judgment 
before  the  six  months,  yet  the  process  and  arrest  being  before  the  day  is  no 
objection,  as  the  declaration  was  not  filed  till  afterward8.(6)  2dly,  Supposing 
this  were  only  an  interlocutory  judgment,  then  it  would  not  stand  in  the  way 
of  this  action  on  the  origitial  simple  contract  debt.  Nor  indeed  is  any  foreign 
judgment  more  than  evidence  of  a  simple  contract  debt  ;(c)  for  the  defendant 
may  impeach  t^e  regularity  of  the  proceeding,  or  shew  that  it  was  not  well 
founded ;  as  by  shewing  that  it  was  obtained  in  his  ab8ence.(i/)  The  pen- 
dency pf  another  suit  for  the  same  cause  of  action  even  in  one  of  the  superior 
courts  here  is  only  pleadable  in  abatement ;  and  the  pending  of  such  action  in 
an  inferior  court  (and  every  Toreign  court  is  to  be  taken  as  such)  is  not  plead- 
able at  all. 

(a)  Vide  Sparry  $  case,  5  Rep.  62. 

(6)  But  y.  Wildings  7  Term  Rep.  4,  end  Swaneott  v.  Westgarik,  4  East,  76. 

(c)  Vide  Walker  v.  Witter^  Uougl.  1,  and  the  caaoi  there  cited. 

(d)  Vide  Buduman  v.  JRicdkar,  9  Rut,  192. 
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Copley^  contra.  There  having  been  li  jadgment  by  a  court  of  competent 
jurisdiction  between  these  parties,  the  plaintiff  cannot  now  revert  to  his  origi* 
nal  cause  of  acti<m,  but  must  shape  his  demand  in  conformity  with  that  judg- 
ment. In  this  respect  there  can  be  no  difference  between  a  foreign  judgment 
or  any  other,  whatever  there  may  be  in  the  forniof  action  :  the  plaintiff  who 
sued  in  the  foreign  court  cannot  be  allowed  to  dispute  the  validity  of  the  judg- 
ment obtained  there  by  himself.  Then  by  the  terms  of  the  judgment  the 
plaintiff  was  prohibited  from  suing  for  his  debt  till  a  certain  time  allowed  for 
the  defendant  to  establish  his  counter  demand,  (which  was  in  ihe  nature  of  a 
set-off  to  the'original. action,)  and  till  that  was  ascertained,  it  could  not  be  told 
whether  any  thing,  or  how  much,  were  really  due  to  the  plaintiff.  The  plain- 
tiff therefore  had  no  right  to  anticipate  that  period ;  which  might  afterwards 
be  extended  by  the  provincial  court  on  application  and  reasonable  aground 
shewn  for  further  delay.  In  Sadler  v.  Robins^  1  Campb.  N.  P.  Cas.  253,  it  was 
held  by  Lord  Ellenborough  at  nisi  prius,  ai^  afterwards  by  this  Court  on  mo- 
tion for  a  new  trial,  that  assuvwsit  would  pot  lie  on  a  decree  of  a  foreign  court, 
whereby  the  defendant  was  ordered  to  pay  a  certain  sum  to  the  plaintiff  on  a 
particular  day,  first  deducting  tJuttout  the  defendants  costs  to  be  taxed  by  the 
proper  officer^  without  shewing  that  the  defendant's  costs  had  been  taxed,  so  as 
to  ascertain  what  was  the  sum  really  due.  [Lord  Ellenborough,  C.  J.  That 
was  not  a  complete  judgment  as  to  what  was  due  till  the  costs  were  taxed.  But 
this  is  a  complete  judgment  as  to  the  debt  due  from  the  defendant  to  the  plain- 
tiff, and  whatever  mignt  ultimately  be  deducted  as  a  counter  demand  was  to  be 
ascertained  in  a  collateral  proceeding,  which  the  defendant  was  at  liberty  to 
prosecute  within  a  given  time.  I  thought  at  first,  that  the  two  cases  were  more 
alike  than  I  find  they  are.]  At  any  rate,  the  evidence  shews  that  there  is  still 
an  unliquidated  account  subsisting .  between  these  parties,  which  will  preclude 
the  plaintiff's  recovering  upon  the  account  stated.  The  parties  have  met  to 
state  their  account  under  the  sanction  of  a  court  of  .competent  jurisdiction 
abroad,  chosen  by  the  plaintiff  himself;  the  items  have  been  ascertained  on 
the  one  side,  but  not  on  the  other :  and  till  that  is  done,  or  the  proceeding 
there  is  closed,  it  cannot  be  told  how  much  is  due  to  the  plaintiff.  And  as  to 
the  other  evidence  given  of  an  account  stated  between  these  parties  in  1805, 
that  is  done  away  by  the  evidence  of  the  judgment,  which  shews  that  that  ac« 
count  was  again  opened  and  in  controversy  in  1807.  This  is  different  from 
the  case  of  a  judgment  recovered  here,  and  a  stay  of  execution  on  allowance 
of  a  writ  of  error ;  for  this  is  the  case  of  a  judgment  suspended,  in  order  to 
ascertain  what  is  the  sum  really  due. 

Lord  Ellenborough,  C.  J.  There  are  two  counts  in  the  declaration :  the 
one  upon  a  foreign  judgment,  which  is  said  to  be  suspended ;  the  other  Upon 
an  account  stated.  The  judgment  is  for  a  sum  certain  found  to  be  due  from 
the  defendant  to  the  plaintiff,  with  interest  thereon  from  a  certain  day  past ; 
but  with  a  stay  of  execution  till  the  further  order  of  the  Court :  and  this  at 
first  struck  me  as  an  incomplete  judgment,  on  which  no  action  could  be  main- 
tained here.  But  we  have  been  j>rcaised  with  the  course  of  proceedings  in  our 
own  courts,  where  upon  judgment  recovered  and  a  stay  of  execution  upon  the 
allowance  of  a  writ  of  error,  an  action  lies  nevertheless  upon  such  judgment 
in  the  mean  time ;  and  applications  are  continually  made  to  the  equitable  ju- 
risdiction of  the  court  to  stay  proceedings  in  such  actions  pending  the  writ  of 
error.(a)  No  application  of  that  sort  was  attempted  to  be  made  in  the  present 
instance,  in  analogy  to  such  practice  of  the  court  in  common  cases.  Can  we 
then  say,  that,  taking  this  to  be  a  final  judgment,  the  plaintiff  is  not  entitled  to 
his  action  on  the  judgment,  notwithstanding  a  stay  of  execution  ?  But  suppos- 
ing this  not  to  be  considered  as  a  final  judgment,  it  would  not  stay  the  plain- 
tiff's action  on  the  simple  contract  upon  the  account  stated,  and  still  the  plain- 

■■■-■--- —  ■  ■     ■  -  —  ,-  • 

(•)  Vid«l  Tidd.oh.20. 
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tiff  would  be  entitled  to  recover  upon  the  evidence  on  the  account  stated.  In 
either  view,  strictly  speaking,  judgments  in  foreiga  ooufU  are  not  to  be  consi- 
dered upon  the  same  footing  as  judgments  in  our  own  courts  of  record ;  they 
are  but  evidence  of  the  debt ;  they  do  not  bar  or  stay  an  action  en  simple  con- 
tract ;  but  assumpsit  lies  on  them,  and  it  is  open  to  the  parties  to  enter  iqto  the 
question  of  their  regularity ;  as  in  the  instance  mentioned.  If  then  the  plain* 
tiff's  demand  did  not  pass  in  remjudicaiam,  so  as  to  become  matter  of  record, 
and  no  objection  can  be  made  on  that  ground  te  the  form  of  this  action  of 
assumpsit,  the  judgment  was  clearly  evidence  of  his  demand.  And  on  the 
other  ground,  assumpsit  lies  to  recover  a  liquidated  balance.  But  then  it  is 
object^,  that  there  was  a  stay  of  execution  for  six  months,  and  that  the  plain- 
tiff could  not  sue  for  his  demand  before :  but  that  time  was  gone  by  long  be- 
fore the  filing  of  his  declaration  in  this  action :  and  if  we  were  to  advert  to  the 
purpose  for  which  the  stay  of  execution  was  granted,  it  appears  that  the  time 
had  elapsed  without  any  step  taken  by  the  defendant  to  sustain  his  counter 
demand :  and  if  there  had  been  any  equitable  ground  for  staying  proceedings 
in  this  action,  he  ought  to  have  applied  to  this  court.  Therefore,  neither  on 
legal,  nor  on  equitable  grounds  is  there  any  objection  to  this  action,  either  on 
the  ground  of  the  foreign  judgment,  or  on  the  account  stated. 

Grose,  J.  It  is  stat^  that  the  plaintiff  gave  in  evidence  an  account  current 
between  him  and  the  defendant,  signed  by  the  defendant,  in  which  he  acknow- 
ledged the  balance  due  to  the  plaintiff  which  he  has  recovered :  that  is  decisive 
to  shew  an  account  stated  between  them,  and  a  certain  sum  due  to  the  plaintiff; 
and  there  is  nothing  to  shake  this  evidence ;'  for  a  foreign  judgment  is  only 
evidence  of  the  debt  due ;  and  taking  that  judgment  in  every  possible  way,  no 
objection  can  be  raised  upon  it  to  the  plaintiff's  recovery  in  this  action. 

Le  Blanc,  J.  It  was  long  ago  determined  that  a  judgment  in  a  foreign 
court  has  only  the  force  of  a  simple  contract  between  the  patties :  it  is  evi* 
iience-of  the  debt.  This  judgment  therefore  only  went  to  shew  what  demand 
the  plaintiff  had  against  the  defendant,  and  it  ascertains  the  amount :  but  then 
it  goes  on  to  stay  execution  for  a  certain  time,  in  order  to  enable  the  defend- 
ant to  establish  a  cross  demand,  if  he  had  any :  and  that  distinguishes  this 
from  the  former  case  of  Sadler  v.  Robins:  for  there  the  defendant's  costs  were 
first  to  be  taxed,  and  deducted  from  the  sum  which  had  been  found  due  to  the 
plaintiff  upon  his  original  demand :  something ,  therefore,  was  clearly  due  to 
the  defendant ;  and  that  was  first  to  be  ascertained  before  the  plaintiff  was  en- 
titled to  the  fruits  of  his  judgment ;  and  till  that  was  done  his  demand  was  not 
ascertained.  But  here  the  sum  due  to  the  plaintiff  is  ascertained  by  the  judg- 
ment, and  that  is  evidence  of  the  debt  due  to  him :  and  then  assumpsit  may 
well  be  brought  to  recover  it,  as  it  is  clear  that  a  foreign  judgment  is  no  mer- 
ger of  a  simple  contract  debt.  But  this,  it  may  be  snid,  is  evidence  of  the 
debt,  with  a  stay  of  execution  for  a  certain  time.  If,  however,  the  defendant 
had  had  any  real  cross  demand,  to  establish  which  the  bringing  of  this  action 
prevented  him  from  doing,  he  should  have  applied  to  this  Court  to  stay  the  pro- 
ceedings upon  the  ground  that  the  Court  abroad  had  reserved  to  him  a  certain 
time  for  that  purpose  ^  and  if  he  bad  shewn  any  merits,  the  Cotirt  would  have 
staid  the  proceedings  in  order  to  give  him  the  fair  benefit  of  that  reservation : 
but  no  ground  of  that  sort  was  laid  before  the  Court ;  and  therefore  no  answer 
has  been  given  to  the  plaintiff's  demand. 

Baylby,  J.  The  plaintiff  proved  a  settled  account  here  between  him  and 
the  defendant,  by  which  the  latter  acknowledged  to  be  indebted  to  him  so  much 
on  the  balance.  He  also' proved  a  judgment  recovered  in  a  foreign  court  for 
this  sum  against  the  defendant :.  that  was  a  confirmation  of  the  account  settled. 
But  it  appeared,  that  the  defendant  in  that  suit  had  made  a  counter  demand  ; 
and  the  court  there  suspended  the  execution  of  the  judgment  given  for  the 
plaintiff  for  a  certain  time  to  give  the  defendant  an  opportunity  of  establish- 
ing, if  he  could,  his  cross  demand.     But  this  being  only  a  foreign  judgment 
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did  not  extinguiah  or  mergt  tk9  phintiff's  mplo  oontnict  debt,  whioh  can 
ooly  be  doae  by  cenTerting  it  in^  a  debt  of  a  higher  nature :  it  is  only  evi- 
dence of  the  debt;(l)  and  no  answer  has  been,  given  to  it  on  the  part  of  the 
defendant 

Postea  to  the  Plaintiff 


Harwood  and  Another,  Aasignees  of  Odell,  a  Bankrupt,  v. 

Lomas. 

11  East,  197.    May  2, 1809. 

The  aassnees  of  a  bankrupt  are  entitled  to  recover  back  money  paid  bv  the  bankrupt  to 
the  defendant  after  a  iecret  act  of  bankruptcy  committed  by  toe  bankrupt  (though  be- 
fore the  date  of  the  commiasion)  which  money  the  defendant  bad  befbre  recovered  by 
I'sdcmeot  againat  the  bankrupt  in  an  action  on  a  promiiaory  note,  reserving  interest 
lalf  jearly,  given  for  the  balance  of  an  account,  conaistiog,  amongst  other  articles,  of 
money  lent  by  the  defeudant  to  the  bankrupt ',  such  note  not  being  siven  in  the  unurf 
and  ordinary  course  of  trade  and  dealings  so  as  to  be  protected  by  the  stat.  19  G.  2.  c. 
92,  even  supposing  a  promissory  note  to  be  within  that  statute,  which  only  mentions 
hiUs  of  oxokange, 

THE  plaiDtifTs  declared  for  money  had  and  received  by  the  defendant  to 
their  use,  as  assignees  of  the  bankrupt :  and  on  the  general  issue  pleaded,  a 
▼erdict  was  found  at  the  trial  for  the^plaintiff's  fbr  396/.,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

On  the  third  of  August  1805,  Oddl,  being  indebted  to  the  defendant  in 
400/.,  gave  him  a  promissory  note  for  that  sum,  payable  at  12  months,  with 
interest  half-yearly ;  and  as  a  further  security  left  a  lease  in  his  hands.  A  part 
only  of  the  money  having  been  paid,  the  defendant,  in  1806,  arrested  OdeU 
for  the  remainder,  and  in  Hilary  term  1807,  obtained  final  judgment  for  346/. 
damages,  and  19/.  IO5.  costs;  which  judgment,  on  error  brought,  was  affirmed 
on  the  5th  of  February,  1808.  And  on  the  next  day  Odell  paid  398/.  the 
amount  of  the  judgment,  with  the  subsequent  interest  and  costs,  to  the 
defendant's  attorney,  who  paid  it  over  to  the  defendant ;  and  in  a  day  or  two 
afterwards,  the  defendant  delivered  back  to  OdeU  the  lease  which  had  been  so 
left  with  him.  The  commission  of  bankrupt  against  OdeU  was  dated  the  19th 
of  February  1808,  and  the  trading,  petitioning  creditors'  debt,  and  assignment 
from  the  commissioners  to  the  plaintiffs,  were  regularly  proved,  with  an  act  of 
bankruptcy  committed  by  Odell  on  the  27th  of  January  1808.  When  the 
998/.  was  paid  to  the  defendant  as  aforesaid,  he  did  not  know,  understand,  nor 
had  any  notice  that  Odell  had  become  a  bankrupt,  or  was  in  insolvent  circum- 
stances. And  the  question  reserved  for  the  opinion  of  the  Court  was,  whether 
the  payment  of  that  sum  by  the  bankrupt  to  the  defendant  was  protected  by 
the  Stat.  19  Geo.  2.  c.  32  ?  If  it  were  not,  then  the  verdict  was  to  stand ;  if 
otherwise,  a  nonsuit  was  to  be  entered. 

Marry  at  for  the  plaintiflTs.  Supposing  a  promissory  note  to  be  a  bill  of 
exchange  within  the  statute,  at  any  rate  the  bill  or  note  can  only  come  within 
the  protection  of  the  statute  if  given  and  paid  in  the  usual  course  of  trade 
and  dealing.  First,  it  must  be  so  given  :  the  original  consideration  for  the 
note  is  not  stated  in  the  case ;  but  the  defendant  who  seeks  to  protect  himself 
from  the  general  operation  of  the  bankrupt  lawa  by  the  exception  in  the  statute, 
ooght  to  nave  shewn  that  it  was  given  in  the  usual  course  of  trade.  But  here 
are  circumstances  which  rather  negative  that  this  bill  was  given  in  the  usual 
course  of  trade.  It  was  given  for  an  antecedent  debt,  is  drawn  at  an  unusuall  j 
long  date,  and  reserves  interest ;  wjiich  seems  more  in  the  nature  of  a  loan : 
bot  the  Court  have  before  decided  that  the  permitting  a  bill  to  remain  over  as 

(1)  As  to  the  effect  of  a  foreign  judgment,  see  Taylors,  Bryden,  8  Johns.  173,  and  ^tn- 
eUir  ▼.  JFVa#er,  therein  cited  p.  17o. 
Vol.  VI.  10 
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a  loan  on  interest  is  not  in  the  usual  and  ordinary  €4ntrse  of  trade  and  dea^ 
ing,{a)  2dly,  The  money  must  be  received,  as  well  as  the  bill  negotiated,  in 
the  usual  and  ordinary  course  of  trade  and  dealing j  for  these  words  are  twice 
repeated  in  the  statute. (6)  Now  here  the  money  was  not  paid  when  the  note 
was  due,  but  long  afterwards,  together  with  additional  interest  and  costs  incur- 
red in  the  litigation.  A  payment  under  compulsion  of  legal  process,  and  in 
order  to  avoid  an  execution,  can  in  no  sense  of  the  words  be  deemed  to  be 
made  **  in  the  usual  and  ordinary  course  of  trade  and  dealing  ;*'  but  may 
rather  be  contrasted  with  that  description  in  the  statute.  Such  a  compulsory 
payment  is  in  contrast  also  with  the  preamble  of  the  statute,  which  speaks  of 
traders  appearing  publicly  after  secret  acts  of  bankruptcy,  and  carrying  on 
their  trade  and  dealings,  by  buying  and  selling  of  goods,  negotiating  bills, 
and  paying  and  receiving  money  on  account  thereof,  in  the  usual  way  of  trade, 
and  in  the  same  open  and  public  manner  as  if  solvent  and  not  bankrupts.  And 
Bradley  v.  Clark,  5  Term  Rjep.  197,  shews  how  strictly  the  statute  has  been 
construed,  where  money  paid  by  a  trader  after  a  secret  act  of  bankruptcy  to  a 
carrier  for  the  carriage  of  goods  was  held  not  to  be  protected.  He  then  noticed 
the  judgment  of  the  two  Judges  in  Co/x  and  Others,  Assignees  of  Emmott  v. 
Morgan,  2  Bos.  &  Pull.  398,  against  him ;  that  payment  to  a  creditor  of  a 
bill  of  exchange  by  a  bankrupt  under  an  arrest  was  protected  by  the  statute ; 
but  relied  on  the  arguments  used  by  the  dissenting  Judge  against  the  validity 
of  that  decision  ;  and  also  mentioned  Southey  v.  Butler,  3  Bos.  &  Pull.  237, 
and  Hovil  v.  Browning,  7  East,  160,  162,  as  throwing  great  doubt  upon  it. 
But  here  the  payment  was  not  even  made  under  the  compulsion  of  an  actual 
arrest,  but  under  the  apprehension  only  of  p^'ocess.  With  respect  to  the  de- 
posit of  the  lease,  supposing  the  defendant  to  have  had  an  equitable  lien  upon 
it  to  the  extent  of  its  value,  the  case  is  silent  as  to  that  value,  or  whether  it 
ever  came  to  the  hands  of  the  assignees :  if  they  had  received  value  for  it,  a 
court  of  equity,  or  perhaps  a  court  of  law,  might  have  obliged  them  to  allow 
such  value  in  reduction  of  this  demand ;  but  nothing  of  that  kind  appears. 

Reader,  contra,  admitted  that  to  entitle  the  defendant  to  retain,  it  was 
necessary  for  him  to  shew,  as  well  that  the  note  was  drawn  in  the  usual  and 
ordinary  course  of  trade  and  dealing,  as  that  the  payment  was  so  made.  1st, 
As  to  the  objection  that  the  note  does  not  appear  to  have  been  drawn  in  the 
ordinary  course  of  trade  and  dealing,  it  must  be  taken  to  be  so,  being  in  its 
nature  a  commercial  instrument,  unless  the  contrary  appear  :  and  that  cannot 
be  inferred  from  the  mere  circumstance  of  its  having  been  drawn  at  a  twelve 
months'  date  with  interest.  The  word  dealing  is  very  large.  But  if  it  were 
doubtful  whether  the  note  were  drawn  "  in  the  usual  and  ordinary  course  of 
trade  or  dealing,"  that  was  a  question  for  the  jury  at  the  trial. 

The  Court,  however,  seemed  strongly  inclined  to  think,  that  it  was  incum- 
bent on  thQ  party  seeking  the  protection  of  the  statute  to  bring  his  case  within 
the  terms  of  it.  And  Lord  Ellenborough,  C.  J.  suggested,  that  it  should  either 
be  stated  as  a  fact  in  the  case,  if  the  truth  would  warrant  it,  that  the  note 
was  drawn  in  the  usual  and  ordinary  course  of  trade  and  dealing ;  or  at  least, 
such  facts  should  be  stated  as  would  warrant  the  Court  in  concluding  that  it 
was  so  drawn,  in  order  to  raise  the  other  general  question.  But  stated  as  it 
was  thus  generally,  the  Court  could  not  say,  that  a  note  given,  reserving  inter- 

(a)  Vernon  and  Others,  Assignees  qf  Tyler  v.  HaU,  2  Term  Rep.  648. 

(b)  19  Geo,  3.  c.  32.  8.  L.  *'  No  person  who  is  really  and  bona  fide  a  creditor  of  acy 
•*  bankrupt  for  or  in  respect  of  goods  really  and  bona  fide  sold  to  such  bankrupt,  ur  for  or 
*'  in  respect  to  any  biU  or  bills  of  exchange  really  and  bona  fide  drawn,  negotiated,  or  ac- 
^^eepted  by  such  bankrupt  in  the  usual  or  ordinary  course  of  trade  and  dealing,  shall  be 
*•  liable  to  repay  to  the  assignees,  &c.  any  money,  which,  before  the  suing  forth  of  such 
u  commission,  was  really  and  bona  fide,  and  in  the  usual  and  ordinary  course  of  trade  and 
«<  dealing,  received  by  such  person  of  any  such  bankrupt  before  such  time  as  the  person 
^  receiving  the  same  shall  know,  understand,  or  have  notice  that  he  is  become  a  bank- 
(*rupt,  or  that  he  is  in  insolyent  circumstances.'* 
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est  half-yearly  on  the  principal  sum,  Mrfaich,  for  aught  appears,  might  have 
been  to  secure  a  loan  of  money,  was  drawn  in  the  usual  and  ordinary  course 
of  trade.  * 

7%e  Attorney  General ,  who  was  also  of  counsel  with  the  defendant,  said, 
that  if  such  were  the  opinion  of  the  Court ;  it  would  be  useless  to  send  the 
case  back  to  be  restated,  as  the  note  had  in  fact  been  given  for  a  balance  of 
an  account,  consisting,  amongst  other  articles,  of  money  lent  by  the  defendant 
to  the  bankrupt. 

On  this  ground,  therefore,  7^  Court  gave  judgment  for  the  plaintiflfe,  with* 
out  entering  into  the  consideration  of  the  other  general  point :  Lord  Ellen" 
borough^  C.  J.  saying,  that  even  considering  a  promissory  note  to  be  within 
the  statute,  (on  which,  however,  no  opinion  was  given,)  the  note  in  question 
having  been  originally  given  on  the  account  now  stated,  could  not  be  said  to 
hare  been  given  in  the  ordinary  course  of  trade  and  dealing. . 

Per  Curiam,  Postea  to  the  Plaintiflb. 


The  King  v.  The  Inhabitants  of  Keia. 

llEut,133.    May  3, 1809. 

A  woman  cannot  give  evidence  of  the  non-accew  of  her  husband  to  bastardize  her  issue 
though  he  be  dead,  at  the  time  of  her  examination  as  a  witness ;  and  therefore  an  order 
of  Sessions,  stated  by  that  Court  to  be  founded  in  part  upon  credence  given  to  her  tes- 
timony of  that  fact,  was  quashed. 

UPON  an  appeal  to  the  Sessions  from  an  order  of  two  justices,  removing 
Thomas  Pope,  son  of  Mary  Davey,  now  the  wife  of  James  Davey,  by  her 
former  husband  M.  Pope,  deceased,  aged  7  years  and  6  months,  firom  the 
parish  of  Kea  to  Si,  Eval,  both  in  the  county  of  Comwall;  it  appeared,  that 
Martin  Pope  married  Mary  Davey  in  1793,  who,  during  such  their  marriage, 
was  delivered  of  the  pauper  in  the  parish  of  Kenwyn  in  said  county.  That 
Martin  Pope  was,  at  the  time  of  the  birth  of  the  pauper,  and  up  to  the  time 
of  his  own  death,  in  1806,  legally  settled  in  St.  Eval  That  the  pauper,  being 
of  the  age  of  7  years  and  upwards,  had  not  gained  any  settlement  in  his  own 
right.  That  on  the  6th  of  January  1800,  a  marriage  in  fact  took  place  be- 
tween Mary  Davey  (by  her  maiden  name  of  Hitchens)  and  James  Davey, 
and  at  the  time  of  the  conception  of  the  pauper,  they  were  living  together  in 
Kenwyn  as  man  and  wife ;  and  that  Mary  Davey  was  re-married  to  James 
Davey  in  the  beginning  of  the  present  year.  And  after  other  witnesses  had 
been  examined  for  the  purpose  of  proving,  that  Martin  Pope  had  not  had 
access  to  Mary  Davey  at  the  time  of  the  conception  of  the  pauper,  not  for 
many  months  before ;  and  after  Mary  Davey  (objection  having  been  first  made 
to  her  competence  to  prove  this  fact,  and  over-ruled,)  was  examined,  and  it 
appeared  from  her  evidence  that  Martin  Pope  had  not  access  to  her  during 
the  period  aforesaid ;  the  Sessions,  as  well  on  the  testimony  of  the  said  other 
witnesses  as  to  the  non-access  of  Martin  Pope,  as  on  the  evidence  so  given  by 
Mary  Davey  as  aforesaid,  and  not  exclusively  on  either,  reversed  the  order  of 
removal,  subject  to  the  opinion  of  this  Court  on  the  question,  Whether  the 
evidence  of  Mary  Davey,  in  proof  of  such  non-access  of  the  said  Martin 
Pope,  her  late  husband,  ought  to  have  been  received? 

'  Lord  Ellenborough,  C.  J.,  when  this  case  was  called  on,  said,  that  to  hold 
this  evidence  receivable  would  be  in  direct  contradiction  to  The  King  v. 
Reading,  Cas.  Temp.  Hard.  79,  and  other  cases  ;(a)  which  were  not  meant 
to  be  over-ruled  in  The  King  v.  Luffe,  8  East,  193 :  the  Court  in  that  case 
intending  that  the  wife  had  been  examined  only  to  those  facts  which  she  might 
legally  prove,  and  not  to  the  non-access  of  the  husband ;  the  principle  of  pub- 

(•)  These  are  collected  in  7U  King  v.  Lv/. 
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lie  policy  prechidiiig  her  from  being  a  witness  to  that  fact.  And  the  rest  of 
the  Court  signifying  their  coneorrence  in  this  opinion ; 

Burraugh  and  Oasberd,  who  were  to  have  supported  the  order  of  Sessions, 
said,  that  this  case  was  distinguuhable  from  others,  becaese  the  husband  was 
dead  at  the  time  when  the  wife  was  examined ;  and  therefore,  if  the  rale  had 
stood  merely  on  the  ground  that  tbe  giving  of  such  testimony  was  calenlated 
to  promote  dissention  between  husband  and  wife,  it  would  have  ceased  to  apply 
in  this  instance,  where  one  of  the  parties  was  dead :  but  if  the  Court  consid- 
ered, that  the  rule  stood  on  the  broad  ground  of  general  public  policy,  affect- 
ing the  children  born  daring  the  marriage  as  well  as  the  parties  themselves, 
they  conld  not  pretend  to  argue  in  snpport  of  the  order. 

ne  Court  unanimously  assented  to  this.  And  Le  Blanc,  J.  added,  that 
they  were  bound  on  the  statement  of  this  case  to  notice  the  objection  taken  to 
the  competency  of  the  wife  to  prove  the  fact  of  non-access:  for  the  Sessions, 
after  hearing  her  evidence  to  that  point,  had  declared  that  they  found  the  fact 
as  well  on  her  evidence  as  on  the  testimony  of  the  other  witnesses,  and  not 
exclusively  on  either.  And  this  ought  to  be  noticed  as  an  ingredient  in  tbe 
decision  of  the  Court. 

The  Aitamey'General  and  Dampier  were  to  have  argued  against  the  order. 

Order  of  Sessions  quashed. 


Denne  t^.  Dupiiis. 

11  East,  134.    May  4, 1809. 

Where  a  par^  gave  a  bond  to  eecore  an  annaity,  whereliy  he  bennd  himeelf,  his  A<tr», 
executors,  «o.,  a  meioorial  deecribtng  rach  security  generally  as  «  bond^  from  A,  to  B. 
in  such  8  sum,  Ac.  is  defective  and  void  under  tbe  annuity  act,  17  G.  3.  c,  26.  But  the 
Court  only  iet  aside  tbe  judgment  entered  up  by  warrant  of  attorney  on  such  bond,  and 
directed  tne  warrant  of  attorney  which  was  in  court  to  be  deposited  with  the  proper 
officer  of  tbe  court. 

A  RULE  was  obtained  on  a  former  day  by  Marryat  for  setting  aside  a 
judgment  on  bond  entered  up  upon  a  warrant  of  attorney  given  to  secure  an 
annuity,  and  for  directing  such  warrant  of  attorney  to  be  delivered  up  to  be 
cancelled.  The  objection  was,  that  the  annuity  was  secured  by  a  bond  whereby 
the  defendant  bound  himself,  his  heirs,  executors,  &c. ;  and  the  memorial 
enrolled  under  the  annuity  act  17  Gea  3.  c.  26,  only  stated  it  to  be  "  band 
from  C,  Dupius  to  /.  Denne  in  the  sum  of  1050/.,  with  a  condition,"  dtc. ; 
which  was  contended  to  be  void,  on  the  authority  of  Horwood  v.  Underhitt, 
10  East,  123. 

The  Attorney-General  and  Garrow,  on  shewing  cause,  attempted  to  distin- 
guish this  from  the  case  cited,  because  the  memorial  there,  stating  that  the 
parties  themselves  had  become  bound,  might  be  taken  to  be  in  exclusion  of 
their  heirs :  whereas  here  the  security  was  stated  generally  to  be  a  bond  from 
the  one  to  the  other,  without  stating  who  were  bound  by  the  security.     But 

The  Court  said,  that  this  was  in  effect  the  same  as  the  former  case,  and 
must  be  governed  by  the  same  rule.  But  they  only  made  the  rule  absolute  to 
the  extent  of  setting  aside  the  judgment :  and  when  pressed  by  Marryai  to 
direct  the  warrant  of  attorney  to  be  delivered  up  to  be  cancelled,  they  said 
that  there  was  no  necessity  for  doing  that ;  but  the  warrant  of  attorney  being 
produced  in  court,  they  ordered  it  to  be  delivered  into  the  custody  of  the  proper 
officer  in  court. 
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Atkinson  v.  Abbott. 

llEatt,135.    May  4, 1809. 

losoranceon  proTiiions  ''from  Londan  to  HeUingberg^  the  Saund,  O^penkagin^  h\\  or 
either,"  which  proyisions  were  intended  for  the  supply  of  the  BritUh  fleet  and  armj 
then  engaged  in  the  eipedition  against  dtp^mkagen^  (of  whieh  they  were  then  in  prtt* 
•etsioB,  hut  Were  about  to  evacvate  il,)  and  were  consigned  to  oierebants  there,  and  at 
EUmmit:  heldfMd ;  although  m  consequence  of  expected  hostilities  with  Z>«iiiiuirik, 
aa  order  of  the  king  in  council  had  iasoed,  prohibiting  the  clearing  out  of  any  BrUi»k 
ships  to  a  Dmnisk  port,  and  a  clearance  was  in  consequence  taken  out  for  Hdtinghtrg^ 
a  Swedish  and  neutral  port  in  the  neighbourhood  of  Denmark ;  the  adventure  being 
legal,  and  not  eontrayening  the  spirit  or  the  order  of  council. 

THIS  w«8  m  aetion  oo  a  pdicy  of  insurance  made  on  the  20th  of  October 
1807,  on  goods  ob  board  a  eeruin  ship  "  from  London  to  Helsingberg,  the 
Sound,  Copenhagen,  all  or  either."    It  appeared,  that  previous  to  such  insu- 
rance a  great  naval  and  military  force  had  been  sent  from  this  oouqtry  to 
Copenktigen  for  the  purpose  of  taking  possession  of  the  Danish  capital  and 
fleet,  and  that  the  BriiM  armament  had  elected  this  purpose,  and  had  possess- 
ed themselves  of  Copenhagen  after  a  bombardment  which  ended  in  a  capitu- 
lation, by  which  it  was  agreed  to  be  evacuated^  by  the  British  forces  on  the  19th 
of  Oeiober,  though  in  fact,  owing  to  some  unavoidable  delay,  the  evacuation 
did  not  take  place  ti>I  the  20th  :  but  the  fact  of  such  evacuation  was  of  course 
unknown  at  the  time  of  the  policy  effected  :  and  though  intelligence  of  it  had 
reached  this  country  before  the  vessel  sailed  from  the  Nore,  and  the  captain 
admitted,  on  his  cross-examination  at  the  trial,  that  he  had  heard  the  report; 
yet  he  swore  that  he  did  not  believe  it.    The  government,  however,  having 
anticipated  the  probability  of  hostilities  with  Denmark,  consequent  upon  the 
expedition  and  seizure  of  the  Danish  fleet,  an  order  of  the  king  in  council 
issued  on  Ibe  2d  of  September  1607,  prohibiting  the  clearing  of  Ay  British 
ship  firom  thb  country  for  any  port  in  the  dominion  of  the  King  of  Denmark : 
in  coosequeoce  of  which  no  dearance  could  have  been  obtain^  by  this  vessd 
for  any  such  port     And  therefore,  thongh  the  true  object  of  the  adventure 
was  to  carry  out  provisions  for  the  use  of  the  British  armament  then  supposed 
to  be  at  Copenhagen  or  Eisineur,  yet  the  captain,  on  the  15th  of  October^ 
took  a  custom^iouse  clearance  for  Hehingherg,  a  Smedish  and  neutral  port,  to 
which  he  had  no  intention  at  that  time  to  go ;  his  consignees  being  British 
merchants  at  Copenhagen  and  EUineur,  and  his  bills  of  lading  being  for  the 
Sarnnd  and  Copenhagen.    It  appeared  to  be  the  usual  practice  at  the  custom- 
IwQse  to  take  out  a  clearance  for  one  only  of  the  ports  to  which  the  ship  was 
destined.     The  ship  sailed  from  the  Nore  on  the  22d  of  October,  and  was 
captured  by  a  Danish  vessel  on  the  llth  of  November,  at  the  entrance  of  the 
Smmd  in  her  way  to  Copenhagen,  where  the  captain  still  expected  to  meet  the 
British  armament,  and  Mr.  Biaurock,  his  consignee,  on  board  a  ship  of  that 
port.     The  jury  were  satisfied  of  the  honest  intention  of  the  assured  and  of 
the  captain  in  this  adventure,  to  supply  the  British  armament  with  the  pro- 
Tisions  which  were  the  subject  of  the  insurance ;  and  being  directed  by  Lord 
Elknbaromgh,  C.  J.  that  the  insurance  was  not  avoided  by  the  custom-house 
clearance  having  been  taken  out  under  these  circumstances  for  Helsingberg^ 
to  which  place  there  was  no  contemplation  at  the  time  of  proceeding,  unless 
any  circuoMtances  should  occur  in  the  prosecution  of  the  adventure  to  render 
it  necessary;  they  found  a  verdict  for  the  plaiiitiff.    Whereupon  a  role  was 
applied  for  in  the  last  term  for  setting  aside  the  verdict  and  granting  a  new 
trial,  on  the  ground  that  the  taking  out  of  a  custom-house  clearance  for  a  place 
to  which  there  was  no  iptention  of  going  in  the  course  of  the  voyage  was 
soch  a  firaud  aa  avoided  the  policy. 
6^arroi0,  Park,  TVuUy,  and  W.  Adam,  now  shewed  cause  against  the  rule. 
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and  denied  that  there  was  any  fraud  either  in  fact  or  in  law  in  the  captain 
having  taken  out  his  custom-house  clearance  for  Hehingberg :  it  was  rendered 
necessary  by  the  situation  of  public  affairs  at  the  time,  and  made  no  difference 
whatever  in  the  contract  made  with  the  underwriters ;  the  true  object  of  the 
adventure  being  to  carry  provisions  to  the  British  armament  at  a  place  to 
which  by  the  terms  of  the  policy  the  assured  had  an  option  to  go.  And  they 
relied  on  Plancke  v.  Fletcher,  Doug].  251,  where  the  taking  out  of  a  false 
custom-house  clearance,  for  the  purpose  of  evading  the  laws  of  a  foreign  coun- 
try, was  held  to  be  no  fraud  on  the  underwriter ;  the  real  object  and  destina- 
tion of  the  ship  being  legal  by  the  laws  of  this  country,  and  within  the  terms 
of  the  policy.  Then  as  to  the  order  in  council  of  the  2d  of  September,  this 
adventure  was  not  within  the  true  meaning  of  it ;  the  object  not  being  to  carry 
on  trade  with  the  Danes,  or  to  go  to  any  port  of  the  King  of  Denmark  other 
than  such  as  was  British  at  the  time,  for  British  purposes.  Though  in  the 
case  of  Sands  v.  Child,  4  Mod.  176,  the  breach  of  lin  order  in  council  was 
considered  not  to  avoid  a 'policy. 

The  Attomey^General,  Best,  Serjt.,  and  Lowes,  in  support  of  the  rule,  said, 
that  they  did  not  mean  to  insist  that  the  policy  was  avoided  by  reason  of  any 
disobedience  to  the  order  of  council  in  this  particular  case ;  though  they 
denied  the  generality  of  the  position,  that  disobedience  to  an  order  of  council 
might  not  avoid  a  policy  of  insurance  by  making  the  forbidden  adventure 
illegal,  as  the  King  bj  his  prerogative,  in  regulatiqg  general  matters  of  naviga- 
tion between  this  and  foreign  countries,  might  for  public  purposes  well  do. 
But  they  relied  on  the  false  clearance  which  had  been  taken  out  for  a  place  to 
which  there  was  no  intention  at  all  of  proceeding;  which^they  said  was  very 
different  from  the  practice  referred  to  of  not  mentioning  in  that  document  ali 
the  ports  of  destination  of  the  vessel  on  her  intended  voyage.  And  this  they 
argued  was  a  fraud  upon  the  navigation  laws  of  the  kingdom,  and  particularly 
upon  the^stat.  13  &  14  Car.  2.  c.  11.  s.  3,  by  which  every  ship  before  her 
departure  from  any  port  of  this  kingdom  is  required  to  take  out  a  custom- 
house clearance  for  the  port  to  which  she  is  destined.  Now,  if  it  would  be 
illegal,  as  cannot  be  denied,  for  a  vessel  to  sail  without  any  clearance  at  all, 
it  follows  necessarily  that  it  must  be  illegal  to  take  out  a  false  clearance,  which 
is  th^  same  in  effect  as  none  at  all,  and  is  a  fraud  upon  the  law.  And  they 
urged,  that  the  bearing  of  this  law  upon  such  a  practice  was  not  brought  before 
the  Court  in  Planche  v.  Fletcher,  which  could  not,  therefore,  be  considered  as 
an  authority  against  the  objection.  They  also  pressed  the  consideration,  that 
however  the  principal  object  of  the  adventure  might  have  been  the  supply  of 
the  British  armament,  if  it  were  still,  against  all  reasonable  probability,  as  it 
appeared  from  the  dates  of  the  several  transactions  connected  with  that  expedi- 
tion, to  be  found  at  Copenhagen ;  yet  there  was  strong  reason  to  believe  that 
a  secondary  object  of  it  was  at  all  events  to  carry  the  provisions  to  Copenhagen 
or  Elsineur,  where  alone  the  consignees  resided,  and  where  it  might  well  have 
been  expected  under  the  existing  circumstances  to  meet  with  a  good  market : 
but  a  voyage  to  Helsingherg  was  quite  out  of  contemplation  at  the  time. 

Lord  Ellenborough,  C.  J.  I  am  perfectly  satisfied,  and  so  were  the  jury 
on  the  trial,  that  the  voyage  was  not  illegal  either  in  intention  or  in  act ;  but 
that  the  adventure  was  undertaken  for  the  meritorious  purpose  of  supplying 
the  British  fleet  and  forces,  then  understood  to  be  in  possession  of  Copenhagen. 
And  though  an  order  of  the  king  in  council,  contemplating  that  this  kingdom 
might  be  placed  in  a  state  of  warfare  with  Denmark,  in  consequence  of  the 
measures  then  meditated  or  in  execution,  had  issued  on  the  2d  of  September 
preceding  the  policy  in  question  ;  and  though  intelligence  of  the  capitulation 
had  been  received  in  this  country  before  the  policy  was  effected,  and  the  evacu- 
ation of  Copenhagen  was  then  contemplated  to  take  place  on  the  19th  of  Octo^ 
her;  yet  that  will  not  affect  the  honesty  or  legality  of  the  transaction.  The 
adventure  may  be  said  to  have  begun  on  the  iSh  of  October,  when  the  vessel 
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left  her  moorings  in  the  river ;  the  object  of  it  was  to  supply  the  British  fleet 
and  forces  engaged  in  the  expedition  to  Copenhagen  with  provisions;  and 
though  the  evacuation  of  the  place  was  contemplated  to  take  place  on  the  19th, 
yet  circumstances  might  intervene  to  delay  the  departure  of  our  forces ;  and 
their  provisions  might  be  expected  to  be  at  a  low  ebb.  The  consignment  was 
made,  not  to  the  subjects  of  Denmark ^  but  to  a  British  merchant  at  Copenha^ 
gen,  who,  if  the  evacuation  had  taken  place  at  the  time  of  the  ship's  arrival, 
was  expected  to  be  found  on  board  a  British  ship  off  that  port.  There  could 
then  be  no  objection  to  the  legality  of  the  adventure,  if  the  avowed  object  of 
it  had  been  disclosed,  and  the  ship  had  cleared  out  at  once  for  Copenhagen  at 
this  period  :  but  the  order  of  council  stood  in  the  way  of  getting  a  clearance 
for  Copenhagen,  which  order  had  been  issued,  as  a  precautionary  measure,  to 
prevent  the  vessels  of  this  country  from  being  detained  in  the  Danish  ports  in ' 
the  event  of  hostilities ;  and  to  obviate  this  difficulty  the  clearance  was  taken 
out  for  Helsingberg,  a  Swedish  port,  without  any  purpose  of  defeating  the 
order  of  council  or  trading  with  an  enemy.  This  is  continually  done  upon 
adventures  for  supplying  the  British  armies  and  fleets  on  foreign  service.  Nor 
is  it  to  be  taken  for  graqted  that  in  no  event  whatever  was  the  ship  intended 
to  go  into  Helsingberg  in  the  prosecution  of  the  adventure  :  the  captain  had 
certainly  no  immediate  intention  of  going  there ;  but  if  he  found  that  the 
British  armament  had  lefl  the  Danish  territories  before  his  arrival,  he  might 
have  found  it  expedient  to  proceed  to  the  neighbouring  iS^fiftsA  port,  which 
he  was  entitled  to  do  within  the  terms  of  the  policy.  But  I  am  not  satisfied 
that  it  would  have  made  the  insurance  illegal  if  the  captain  had  never  medita- 
ted to  go  into  Helsingberg  at  all.  There  is  nothing  illegal,  so  as  to  avoid  a 
policy,  in  the  mere  circumstance  of  a  ship  taking  out  a  clearance  for  a  place 
named  in  the  policy  to  which  there  is  no  intention  of  going.  The  stat.  of  Car. 
2,  only  gives  a  penalty  of  100/.  for  taking  out  a  false  clearance  :  but  there  is 
nothing  in  that  to  make  the  voyage  illegal.  That  was  determined  in  Blanche 
V.  Fletcher;  and  though  the  particular  statute  is  not  referred  to  in  the  report 
of  the  case,  yet  the  provision  of  it  was  probably  in  the  contemplation  of  the 
Court.  Here  the  object  of  the  voyage  was  not  illegal,  but  meritorious  :  the 
assured  never  meant  to  go  to  a  Danish  port,  as  such,  but  merely  for  the  supply 
of  the  British  fleet  and  army  then  supposed  to  be  lyin^  off  Copenhagen  ;  and 
the  jury  were  quite  satisfied  of  that  fact. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  If  it  had  been  made  out  in  evidence  that  this  was  a  voyage 
intended  to  supply  the  enemy  with  provisions,  that  would  at  once  have  avoided 
the  policy  :  but  the  defendant  failed  in  his  attempt  to  do  that ;  and  the  jury 
were  satisfied  that  that  was  not  the  object  of  the  adventure.  The  obvious 
intention  of  it,  and  so  it  was  understood  by  the  jury,  was  to  supply  our  own 
fleet  and  army  off  Copenhagen;  and  if  on  his  approach  to  that  place  the  cap- 
tain had  not  found  the  fleet  there  he  would  probably  have  gone  to  Helsingberg, 
It  has  been  determined,  however,  that  the  mere  circumstance  of  taking  a 
clearance  to  a  place  where  a  ship  does  not  intend  to  go  does  not  make  the 
voyage  illegal  so  as  to  vacate  the  policy :  but  I  am  not  satisfied  that  the  captain 
had  determmed  not  to  go  to  Helsingberg  in  any  event. 

Bayley,  J.  The  whole  of  the  evidence  shews  that  the  object  of  the  voyage 
was  to  supply  our  fleet  engaged  upon  the  expedition  to  Copenhagen,  with  pro- 
visions, and  not  to  run  into  an  enemy's  port,  where  the  vessel  would  be  sure 
to  be  captured.(l) 

^       Rule  discharged. 

(1)  [See,  apon  the  same  principle,  Warren  v.  Mdnt^acturert*  Ins.  Co.,  13  Pick.  518. 
Ward  V.  Wood,  13  Mais.  539.     Ocean  Ins.  Co.  v.  PoUeys,  13  Peters,  157.--W.] 
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Boydell  i^.  Drummond. 

11  But,  148.    May  95, 1809. 

If  U  appear  to  have  been  the  understanding  of  the  parties  to  a  contract  at  the  time,  that 
it  was  not  to  be  completed  within  a  year,  though  it  miaht  and  was  in  fact  in  part  per- 
fbrmed  withih  that  time,  it  is  within  the  4th  clause  of  the  statute  of^  fVauds  »)  Car.  9. 
c.  3 ;  and  if  not  in  writing,  signed  by  the  party  to  be  charged,  Ac.  it  cannot  be  enforced 
against  him.  And  his  signature  in  a  book  intituled  **  Shakespeare  subscribers,  their 
signatures,*'  not  referrin|;  to  a  printed  prospectus  which  contained  the  terms  of  the  con- 
tract, and  which  was  delivered  at  the  time  to  the  subscribers  to  the  Boydell  Shakespeare^ 
cannot  be  connected  together,  so  as  to  take  the  case  out  of  the  statute,  as  such  connec- 
tion oould  only  be  established  by  parol  evideace. 

THE  declaration  stated  that  the  plaintiff  and  his  deceased  partner  (the  late 
Hr.  Alerman  BoydtU)  had  proposed  to  publish  by  a  subscription  a  series  of 
large  prints  from  some  of  the  scenes  in  Shakespeare's  plays,  after  pictures  to 
be  painted  for  that  purpose,  under  certain  conditions,  viz.  72  scenes  were  to 
be  painted,  at  the  rate  of  two  to  each  play,  and  the  whole  were  to  be  published 
in  numbers,  each  containing  4  large  prints,  at  the  price  of  3  guineu  a  number, 
2  of  which  were  to  be  paid  at  the  time  of  subscribing,  and  the  remaining 
guinea  on  the  delivery  of  each  successive  number ;  and  on  the  delivery  of 
each  number,  2  guineas  were  to  be  advanced  by  the  subscribers  towards  the 
succeeding  number ;  and  that  one  number  at  least  should  be  annually  publish- 
ed  after  the  delivery  of  the  first.  And  then  the  declaration  stated,  that  on  the 
7th  of  April  1790,  the  defendant  became  a  subscriber  for  one  set  of  prints^ 
and  paid  his  2  guineas;  and  that  in  consideration  that  the  plaintiff  and  his 
late  partner  had  promised  to  perform  the  conditions  on  their  part  as  such  pub- 
lishers, the  defendant  promised  to  perform  the  conditions  on  his  part  as  such 
subscriber :  and  then  it  alleged,  that  although  the  publishers  had  performed 
and  were  ready  to  perform  the  conditions  and  promises  on  their  part  in  all 
respects,  and  although  one  set  of  the  prints  had  been  long  since»  published  and 
ready  for  delivery  to  the  defendant,  according  to  the  form  and  effect  of  the 
said  conditions,  of  which  he  had  notice  on  the  10th  of  December  1804 ;  and 
thouffh  the  defendant  was  duly  requested  to  accept  the  said  prints,  and  to  pay 
for  the  same  according  to  the  said  conditions  and  his  promise,  and  he  did 
accept  two  numbers,  and  paid  the  plaintiff  a  further  sum  of  3  guineas  on  the 
delivery  of  each  of  those  numbers,  according  to  the  said  conditions;  yet  he 
refused  when  so  requested  to  accept  the  residue  of  the  prints  or  pay  for  the 
same.  There  were  other  counts  laying  the  contract  more  generally,  and  the 
common  money  counts.  To  all  which  the  defendant  pleaded  non-assumpsit, 
and  that  the  cause  of  action  did  not  accrue  within  six  vears. 

It  appeared  at  the  trial,  that  the  first  prospectus  of  the  work  was  published 
in  1786,  and  a  second  prospectus  in  1787.  On  the  first  of  Ma^f  1789,  the 
Shakespeare  gallery  was  opened  in  PaUrMaU,  with  an  exhibition  of  34  large 
pictures  then  finished,  and  in  March  1790,  an  additional  number  were  exhibit- 
'  ed,  amounting  in  all  to  56 :  and  also  specimens  of  several  of  the  prints  in  a 
statfe  nearly  ready  for  publication.  In  April  1790,  the  defendant  became  a 
subscriber  to  the  large  prints;  (a  splendid  edition  of  the  letter-press  of  the 
plays,  and  a  series  of  small  prints  to  bind  up  with  it,  forming  a  distinct  part  of 
the  proposed  plan  of  publication.)  The  defendant's  subscription  was  No. 
1103,  the  whole  number  of  subscribers  at  the  close  having  been  1384.  At 
the  time  of  his  subscription  the  defendant  paid  his  two  guineas  in  advance,  and 
had  a  receipt  given  him  for  the  same.  The  delivery  of  the  first  number  was 
made  in  June  1791, (a)  when  it  was  delivered  to  the  defendant's  order,  who 

(4)  It  was  offered  to  be  proved  at  the  trial,  that  the  delivery  of  the  numbers  was  ad- 
vertised in  some  of  the  public  newspapers  to  give  notice  to  the  subscribers,  that  they 
might  send  for  them :  but  Lord  EUenhorougk,  C.  J.  would  not  receive  the  evideace,  un- 
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thereapoD  paid  the  third  guinea  and  two  more  in  advance  for  the  next  number. 
The  second  number  was  delivered  to  the  defendant  on  the  29th  of  March 
1792,  was  advertised  as  before,  and  the  defendant  also  sent  for  that,  and  paid 
his  3  guineas,  two  of  them  in  advance  for  the  3d  number  as  before.  These 
numbers  were  delivered  out  at  the  gallery  in  PaU-MaU^  being  the  place  where 
the  defendant  had  subscribed.  Others  were  delivered  out  to  other  subscribers 
at  Messrs.  BoydtWs  shop  in  the  city.  After  this  time,  at  least  one  number 
was  delivered  to  the  subscribers  in  general  in  every  year,  sometimes  two,  and 
in  two  instances  three  within  a  year,  until  the  whole  were  completed ;  but  the 
defendant  never  sent  for  any  more  of  the  numbers,  though  he  never  gave  no- 
tice of  his  intention  to  discontinue  taking  them  in.  Nor  did  the  plaintiff  ever 
make  any  particular  demand  on  the  defendant  to  take  the  remaining  numbers 
and  pay  for  them  till  1807,  after  the  whole  work  was  completed  and  published ; 
but  the  rest  of  the  numbers  as  they  came  out  were  regularly  laid  by  for  him 
according  to  the  order  of  time  of  his  subscription.  The  last  number  was  pub* 
lished  in  1803,  and  the  number  of  prints  finally  delivered  to  the  subscribers 
who  sent  for  them  was  12  more  than  the  stipulated  number.  This  was  the 
general  nature  of  the  ea^e  and  of  th^  evidence,  which  branched  out  into  seve- 
ral questions :  but  as  the  judgment  of  the  Court  ultimately  turned  solely  on 
the  q>plication  of  the  stotute  of  frauds  to  this  case,  it  is  only  necessary  to  state 
the  evidence  with  particularity  as  to  that  point. 

The  first  prospectus  of  the  work,  in  December  1766,  stated  the  intention  of 
Messrs.  Boydeii  "  to  publish  by  subscription,  (as  an  accompaniment  to  the 
letter-press,)  a  series  of  large  printo,  after  pictures  to  be  immediately  painted," 
by  certain  artists  named,  from  the  most  striking  scenes  of  Shakespeare,  And 
that  as  soon  as  the  pictures  were  engraved,  they  would  be  hung  up  in  the 
Shakespeare  gallery.  It  then  stated  certain  conditions  in  substance  the  same 
as  those  set  out  in  the  declaration,  together  with  others  calculated  to  shew  the 
magnitude  and  difficulty  of  the  undertaking,  the  great  number  of  artists  ne^ 
cessary  to  be  engaged  in  its  performance,  and  that  the  completion  of  it  would 
unavoidably  take  a  considerable  time.  The  expence  of  it  was  therein  esti* 
mated  at  above  50,000/.,(a)  and  it  was  "  hoped  that  the  public  would  be  for- 
ward in  their  subscriptions^  and  thereby  incite  the  various  artists  engaged  in 
the  present  arduous  design  to  exert  their  utmost  abilities  in  the  execution  of 
it."  One  of  the  conditions  wad,  "  that  one  number  at  least  should  be  published 
annually ;  and  the  proprietors  were  confident  they  should  be  enabled  to  pro- 
duce two  numbers  within  the  course  of  every  year"  The  other  prospectus, 
published  in  January  1807,  gave  an  account  of  the  progress  of  the  work  so 
far  as  it  was  then  published,  and  of  the  preparations  for*  its  continuance,  with 
observations  on  the  means  employed  arid  the  delays  and  difficulties  which  might 
occur  in  its  execution.  Printed  copies  of  the  two  prospectus  were  lying  about 
the  shop  for  public  inspection  at  the  time  of  the  defendant's  subscription,  and 
the  general  practice  was  to  deliver  them  to  subscribers  at  the  time  of  their 
subscription.  But  the  book  in  which  he  subscribed  his  name  had  only  for  its 
title  "  Shakespeare  Subscribers,  their  signatures,"  without  any  reference  to 
either  prospectus  in  the  terms  of  it.  After  the  whole  work  was  completed 
and  published,  an  application  was  made  to  the  defendant,  in  August  1806,  and 
again  in  March  1807,  to  take  and  pay  for  the  remaining  numbers  of  his  sub- 
scription :  to  which  latter  he  returned  an  answer  in  writing,  dated  Ist  of  April 
1807,  in  which  he  stated  that  he  ceased  taking  in  the  numbers  of  the  Boydell 
Shakespeare  many  years  ago,  in  consequence  of  the  engagement  not  being  fuU 

]0«  it  were  alto  abewn  that  the  delendaot  watin  the  habit  of  taking  iaooe  of  sacb  newa. 
papera,  which  the  plaintiff  waa  not  prepared  to  prove : '  thia  part  of  the  cauae  therefore 
reated  on  the  fact  of  the  delivery  jof  the  two  first  numbers  to'lhe  defendant's  order;  but 
the  point  was  ultimately  saved  with  the  rest :  and  when  it  was  mentioned  again  in  Court| 
hia  Lordship  atill  thought  the  evidenoe  of  notice  deficient  for  the  reason  before  atated. 

(a)  The  work  waa  afterwards  aUted  to  have  ooat  conaiderably  above  XOOfiOOL 
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filled  po  the  part  of  the  proprietors ;  and  not  having  been  applied  to  from  that 
time  till  very  lately,  he  did  not  oonaider  himself  cdled  upon  to  complete  the 
set.  (Signed  by  the  defendant.)  The  receipt  for  the  defendant's  subscription 
was  in  this  form :  *'  Received  from  /;  Drummand,  Esq.  one  guinea  as  the  s^ 
cond  subscription  to  the  first  number  of  the  Skakespepre  with  large  plates; 
and  at  the  same  time  received  two  guineas  as  the  first  subscription  to  the 
second  number,  agreeably  to  ike  original  proposals"  (Signed  for  the  plaintiffs.) 

Several  objections  were  taken  to  the  action ;  1st,  that  this  was  an  agreement 
partly  evidenced  by  writing ;  and  not  coming  within  the  cfxception  of  the  stat. 
23  Q.  3.  c.  50.  8.  4,'  as  a  contract  for  the  sale  of  goods,  required  to  be  stamped. 
2dly,  That  it  was  not  a  contract  to  be  performed  within  a  year,  and  was  there- 
fore void  within  the  statute  of  frauds  29  Car.  2.  c.  3.  s.  4,  the  whole  contract 
not  having  been  reduced  to  writing,  and  signed  by  the  parties,  d&c.  3dly,  The 
defendant  insisted,  that  by  the  nature  of  a  contract  of  this  sort,  he  was  entitled 
to  abandon  it  whenever  he  pleased,  on  forfeiture  of  the  two  guineas  advanced 
fi)r  the  number  succeeding  that  which  was  last  delivered  to  and  accepted  by 
him.  4thly,  That  there  having  been  no  acceptance  of  any  number  on  the  one 
hand,  nor  tender  on  the  other,  for  16  years-  prior  to  the  tender  of  the  remain- 
ing numbers  in  1807,  this  was  evidence  of  a  mutual  abandonment  of  the  con- 
tract before  the  action  brought :  even  though  the  case,  taking  this  to  be  one 
continuing  contract,  which  was  not  completed  till  1803,  might  not  be  strictly 
and  entirely  within  the  statute  of  limitations.  The  plaintiff  was  nonsuited  at 
the  trial,  and  all  these  points  were  reserved.  And,  5thly,  it  was  contended, 
that  the  statute  of  limitations  would  cover  the  demand  for  every  number  except 
the  last. 

Parkf  Holroyd,  and  Dampier  shewed  cause  against  a  rule  for  setting  aside 
the  nonsuit.  1st,  As  to  the  want  of  a  stamp ;  every  contract  which  is  to  be 
evidenced  by  writing  requires  a  stamp,  unless  it  come  within  the  exception  of 
the  statute  2^  O.  3.  c.  58.  s.  4,  as  a  contract  for  the  sale  of  goods ;  which  this 
does  not ;  as  the  exception  is  confined  to  contracts  for  the  sale  of  goods  in  esse^ 
in  the  state  in  which  they  are  to  be  delivered :  for  which  they  cited  Buxton  v. 
Bedall,  3  East,  303^  and  Waddington  vt  Bristow,  2  Bos.  &  Pull.  452.  And 
here  the  whole  contract  was  clearly  executory.  2dly,  It  was  morally  certain 
firom  the  subject  matter  of  this  agreement  that  it  could  not  be  executed  within 
a  year,  and  it  provided  in  the  very  terms  of  it  for  the  annual  performance  of 
certain  portions  of  the  work :  it  is  therefore  void  by  the  statute  of  frauds  for 
want  of  being  reduced  to  writing  and  signed  by  the  parties.  It  was  indeed 
proved  that  the  defendant  had  subscribed  his  name  in  a  book  with  the  title  of 
'' Skakespeare  subscribers ^  tkeir  signatures,'  and  that  printed  copies  of  the 
prospectus  were  lying  about  the  shop,  one  of  which  it  was  the  general  practice 
to  deliver  to  each  subscriber  at  the  time  of  his  subscription ;  but  there  was 
nothing  to  connect  the  prospectus  with  the  signature  in  the  book  except  by 
parol  testimony;  and  it  was  the  very  object  of  this  branch  of  the  statute  to 
exclude  the  intervention  of  parol  testimony  where  parties  were  to  be  bound 
by  contracts  that  were  not  to  be  completely  performed  within  a  year.  No  copy 
of  the  prospectus  was  ever  affixed  to  the  book. (a)  Where  a  parol  contract  is 
to  be  performed  at  an  indefinite  period,  it  lies  on  the  party  insisting  on  perform- 
ance of  it  to  shew  at  least  that  it  might  have  been  performed  within  the  year. 
[Le  Blanc,  J.  Supposing  all  the  prints  could  have  been  completed  within  a 
year,  would  the  subscribers  have  been  compellable  to  take  and  pay  for  them 
within  that  time  under  the  terms  of  the  agreement  ?  Lord  EUenborougk,  C.  J. 
Was  it  in  the  contemplation  of  the  subscribers  to  be  called  upon  to  make  so 
large  a  payment,  as  the  whole  would  have  amounted  to,  within  so  short  a  pe- 
riod ?]     It  seems  not  within  the  fair  meaning  of  such  an  agreement,  one  object 

(0)  On  this  head,  the  defendant's  eoonsel  afUrwards  referred,  at  the  oonclnsion  of  the 
argument,  to  HintU  v.  Wkiukmtn^  7  East,  568.  ' 
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of  which  is  to  diminish  the  pressare  of  the  expence  by  dividing  it  into  mode- 
rate annaal  instalments.  Sdly,  This  is  the  first  instance  of  an  action  brought 
for  the  non-performance  of  a  contract  of  this  nature;  and  no. person  can  here- 
after venture  with  prudence  to  subscribe  to  works  published  in  numbers,  (a 
method  of  publication  which  is  now  become  very  common  in  respect  of  ail 
large  and  expensive  works,)  if  it  were  not  generally  understood  that  every  sub- 
scriber is  at  liberty  to  withdraw  his  subscription  whenever  he  pleases.  The 
publisher  in  fixing  his  price  calculates  upon  such  an  eventual  partial  loss ;  and 
in  this,  as  in  most  other  instances  of  the  kind,  it  is  endeavoured  US  be  guarded 
against  or  compensated  by  the  forfeiture  of  the  advance  paid  on  the  delivery 
of  one  number  towards  the  payment  of  the  next.  This  is  the  complied  condi- 
tion of  release  from  the  engagement.  It  is  a  contract  from  number  to  num- 
ber ;  and  that  is  also  shewn  by  the  form  of  the  receipts.  It  must  be  admitted 
that  this  power  to  retract  will  be  mutual ;  and  it  is  reasonable  that  it  should  be 
80^  for  if  there,  had  only  been  100  subscribers  to  the  work,  Messrs.  Boydtlh 
would  not  have  been  bound  to  go  on  with  a  publication  which  must  have  ended 
in  certain  ruin  to  them.  The  facility  of  retraction  is  even  advantageous  to 
the  publishers  of  popular  works  in  numbers,  by  engaging  many  more  subscri- 
bers than  could  be  obtained,  if  each  were  bound  to  continue  his  subscription 
to  the  end,  however  inconvenient  or  burthensome  it  might  afterwards  become ; 
an  obligation  which  would  extend  also  to  executors,  when  their  ability  to  bear 
it  might  be  essentially  impaired.  .  4thly,  At  all  events  there  was  evidence  of  a 
mutual  abandonment  of  the  contract  by  the  parties,  after  16  years  intermission 
of  taking  in  the  numbers  on  the  one  hand,  and  no  tender  of  the  prints  and 
demand  of  payment  for  them  op  the  other.  On  the  numbers  being  published, 
if  the  plaintiff  meant  to  enforce  the  contract,  he  ought  to  have  made  an  actual 
tender  of  them  to  the  defendant,  according  to  Calomel  v.  Brig^s,  1  Salk.  1 12, 
unless  discharged  by  the  latter  saying  that  he  would  not  receive  or  pay  for 
them  if  sent :  and  this  ought  to  have  been  done  within  a  reasonable  time  after 
each  publication ;  otherwise  it  shews  that  the  contract  was  meant  to  be  abandon- 
ed ;  and  if  once  abandoned  as  to  any  prior  number,  the  defendant  could  not  be 
compelled  to  take  the  subsequent  numbers,  the  value  of  which  would  be  mate- 
rially diminished  by  the  chasm  in  the  set ;  and  no  person  can  be  bound  to  take 
part  only  of  a  work.  In  this  view  the  statute  of  limitations  would  be  a  bar 
even  with  respect  to  the  last  number,  which  was  published  within  six  years 
before  the  action  commenced.  But,  Sthly,  at  any  rate  it  must  operate  in  bar 
of  any  claim  for  the  numbers  published  more  than  six  years  ago,  on  which  the 
money  became  due  immediately,  if  at  all. 

The  Attwme^Generalf  Oarrow,  Marryai,  and  BoBand^  in  support  of  the 
rule,  on  the  1st  point  contended  that  no  stamp  was  necessary  within  the  excep- 
tion of  the  stat.^  23  G.  3.  c.  58.  s.  4,  which  covers  not  only  contracts  for  the 
ioie  of  goods  but  such  as  relaie  to  the  sale  of  goods ;  which  latter  words  wer« 
held  in*  Warrington  v.  Furbtr,  8  East,  242,  to  extend  to  a  contract  for  the 
payment  of  goods  thereafter  to  be  purchased  by  a  third  person,  and  which 
soods  therefore  might  not  exist  in  specie  at  the  time  of  the  contract  made. 
[Lord  Ellenborongh,  G.  J.  It  is  rather  to  be  implied  from  that  case,  that  the 
goods. which  were  the  subject  of  the  contract  were  in  existence  at  the  time ; 
for  the  parties  contemplated  an  immediate  delivery ;  and  the  delay  arose  only 
from  the  want  of  a  guarantee ;  and  as  soon  as  a  guarantee  was  obtained,  the 
delivery  took  place.  It  was  therefore  a  contract  for  goods  which  had  a  present 
capacity  of  being  delivered.]  The  indulgence  meant  to  be  granted  to  mer^ 
cantile  contracts  would  be  rendered  almost  nugatory  by  a  di&rent  construc- 
tion ;  for  it  can  seldom  happen  that  goods  which  are  contracted  for  on  a  large 
scale,  are  all  complete  at  the  time  of  the  order  given ;  it  is  sufficient  to  bring 
the  case  within  the  words  of  the  exception  if  the  contract  be  for  the  delivery 
of  goods.  [Lord  ElUnborougk.  Is  it  meant  then  to  be  contended  that  a  con- 
tract for  the  supply  of  goods  to  another  for  20  years  to  come  would  not  require 
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a  stamp?]  It  would  not,  if  the  contract  were  simply  for  that  which  would  he 
goods  when  delivered ;  and  not  for  work  and  labor.  Buxton  v.  Bedail,  3  East, 
303,  was  of  the  latter  description ;  and  Waddingion  ▼.  Brisiow,  2  Bos.  6l 
Pull.  452,  went  partly  on  the  contract  affecting  the  realty.  The  second,  they 
said,  was  a  new  and  important  question.  It  is  not  necessary,  in  order  to  take 
an  executory  contract  out  of  the  4th  section  of  the  statute  of  frauds,  to  make 
it  appear  by  the  terms  of  the  contract  that  it  must  be  executed  within  a  year : 
on  the  contrary  it  was  said  by  jDenntson,  J.  in  Fenian  ▼.  EnU>krs^  3  Burr.  1281 , 
and  1  Blac.  Rep.  353,  that  "  the  statute  plainly  meant  an  agreement  not  to  be 
performed  within  a  year,  and  expressly  and  spectfically  so  agreed,  A  contin- 
gency is  not  within  it,  nor  any  case  that  depends  upon  contingency.  It  does 
not  extend  to  cases  where  the  thing  only  may  not  be  performed  within  a  year ; 
and  the  act  cannot  be  extended  further  than  the  words  of  it.  And  with  this 
agrees  Smith  ▼.  Westhall{a)  It  is  sufficient  that  it  may  be;  and  if  the  ques- 
tion depended  upon  the  possibility  or  impossibility  of  performance  within  the 
year,  the  jury  must  decide  upon  it.  Before  the  defendant  subscribed,  the 
Shakespeare  gallery  hlid  been  opened  with  an  exhibition  of  56  pictures,  with 
specimens  of  several  of  the  prints  nearly  ready  for  publication ;  and  in  fact 
the  first  number  was  published  in  little  more  than  a  twelve  month  after  his 
subscription.  Then  when  the  defendant  accepted  the  first  number,  he  entered 
into  a  new  contract  for  the  second  and  subsequent  numbers,  and  he  confirmed 
that  contract  by  the  acceptance  of  the  second.  Such  acceptance,  therefore, 
took  the  case  out  of  the  statute,  bji^the  partial,  execution  of  the  contract.  If 
this  were  otherwise,  one  who  contracted  with  another  for  the  building  of  a 
house,  if  not.  in  writing,  would  be  absolved  from  his  contract,  unless  the  house 
were  to  be  finished  within  a  year.  Suppose  goods  sold  and  delivered  for  a 
certain  price,  at  13  months  credit,  without  writing;  the  terms  of  payment 
would  be  a  part  of  the  contract,  and  if  no  evidence  could  be  given  of  that 
by  the  statute,  the  vendor  would  not  be  bound  by  the'stipulated  price,  and  the 
jury  could  only  give  a  verdict  for  the  value  of  the  goods.  [Lord  Elknborough, 
In  that  case  the  delivery  of  the  goods,  which  is  supposed  to  be  made  within  the 
year,  would  be  a  complete  execution  of  the  contract  on  the  one  part :  and 
the  question  of  consideration  only  would  be  reserved  to  a  future  period.] 
The  policy  of  the  statute  does  not  apply  to  contracts  which  are  to  be  in 
pait  executed,  though  not  completed,  within  the  year;  because  a  partial 
execution  of  itself  furnishes  evidence  of  the  reality  of  the  contract ;  and  the 
danger  meant  to  be  guarded  against  was  the  setting  up,  by  perjured  testimony,  of 
supposed  contracts,  which  were  not  evidenced  by  any  acts  of  the  parties  within 
a  year ;  which  period  was  taken  as  the  limit  of  reasonable  time,  within  which 
it  was  probable  that  the  execution  of  a  mere  parol  contract,  not  evidenced  by 
any  acts*  of  the  parties,  would  be  postponed,  and  which  was  therefore  required 
to  be  evidenced  by  writing.  And  as  a  delivery  of  part  of  the  goods  at  the  time, 
by  way  of  earnest  to  bind  the  bargain,  will  take  a  case  out  of  the  statute,  so 
will  part-performance  within  the  year,  which  is  analogous  to  earnest.  But  sup- 
posing it  to  be  necessary  to  prove  the  contract  by  writing,  signed,  dec.  they 
contended  that  there  was  such  evidence  of  it  in  this  case :  for*  the  terms  of  the 
contract  were  stated  in  the  printed  prospectus,  to  which  there  was  sufficient 
reference  by  the  title  of  the  book  in  which  the  subscribers'  names  were  enter- 
ed, viz.  '*  Shakespeare  Subscribers,  their  Signatures."  [Lord  Ellenborougk, 
C.  J.  The  prospectus  cannot  be  connected  with  the  book  of  subscriptions 
without  parol  testimony.  What  is  there  in  the  title  to  refer  to  the  particular 
prospectus  rather  than  to  any  other  ?  If  it  had  referred  to  the  particular  pros- 
pectus then  published,  it  would  have  helped  the  plaintiff  over  the  difficulty.] 
It  is  not  pretended  that  there  was  any  other  prospectus  to  which  it  could  re- 

(a)  3  Salk.  9,  and  1  Ld.  Ray.  316.    All  the  cases  were  stated  to  be  collected  Id  Roberts 
on  the  Statata  of  Fraads. 
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fer;  and  the  defendant's  letter  recognizes  this  engMgemmi  with  the  proprietors 
of  the  BoydtU  Shakespeare ;  and  no  other  engagement  than  that  contained  in  the 
prospectus  was  shewn.  On  ^his  heac^  they  cited  Welford  ▼.  Beaxdy,  3  Atk.  50d, 
and  Tourney  v.  Crawther,  3  Bro.  Chan.  Gas.  161,  and  ib.  319.  3dlj,  As  to 
the  defendant's  right  to  abandon  the  contract  on  forfeiture  of  his  two  guineas 
advanced  for  the  next  number ;  it  is  contrary  to  the  nature  of  e?ery  contract 
that  on^  of  the  parties  should  ,be  at  liberty  to  abandon  it  without  the  consent  of 
the  other,  while  it  is  in  progress  towards  execution.  The  argument  would  be 
the  same,  if  instead  of  the  series  of  prints,  the  defendant  had  subscribed  to 
the  letter-press.  The  plaintiff  would  have  been  answerable  for  a  breach  of 
his  contract,  if  after  delivery  and  receiving  payment  for  half  a  book,  he  had 
refused  to  proceed  with  the  work,  which  would  have  rendered  that  half  alto- 
gether useless  and  of  no  value  to  the  defendant :  the  latter  therefore  must  in 
like  manner  be  answerable  for  not  performing  his  part  of  the  contract.  The 
parlies  would  not  be  put  upon  equal  terms  by  extending  the  liberty  of  aban- 
donment to  each ;  for  a  great  part  of  the  expence  of  many  successive  numbers 
was  incurred  before  the  delivery  of  the  second,  upon  a  scale  of  expence  adap- 
ted to  the  existing  number  of  subscribers ;  and  the  defendant,  by  having  taken 
two  of  the  numbers  and  discontinuing  the  rest,  puts  the  plaintiff  in  a  worse 
situation  than  if  he  had  not  taken  any ;  for  the  set  is  spoiled,  and  all  the 
succeeding  numbers,  which  were  in  a  state  of  preparation  before  notice  of 
abandonment,  would  be  so  much  loss  incurred:  If  one  subscriber  could  aban- 
don, all  might;  and  the  publishers  must  necessarily  have  incurred  a  loss  of 
many  thousand  pounds.  The  very  nature  of  the  thing,  therefore,  requires 
that  every  subscription  should  be  considered  as  one  entire  and  absolutccontract 
for  the  whole  work.  If  so,  then,  4thly,  there  is  no  evidence  of  its  having  been 
abandoned  by  the  plaintiff.  It  w;is  not  necessary  for  the  plaintiff  to  give  notice 
to  each  subscriber  as  the  numbers  came  out :  it  could  not  be  told  where  they 
were  to  be  met  with ;  they  were  dispersed  all  over  the  kingdom,  and  many  in 
foreign  countries.  The  subscribers  invariably  sent  for  their  numbers,  and  the 
defendant  did  the  same  as  to  the  two  numbers  which  he  took  in.  The  defend- 
ant's numbers  were  regularly  set  apart  for  him  as  they  were  published ;  and 
he  ought  at  least  to  have  given  express  notice  of  his  intention  to  discontinue 
the  work,  before  any  presumption  of  the  plaintiff's  consent  to  such  discontinu- 
ance could  he  inferred  from  the  mere  act  of  not  calling  upon  him  to  take  the 
numbers.  5thly,  If  the  contract  were  entire,  and  qot  abandoned,  the  statute 
of  limitations  would  not  run  upon  any  part  of  it,  as  the  demand  was  made  and 
the  action  was  brought  within  six  years  after  the  laAt  number  was  published : 
and  of  course  it  could  not  affect  the  demand  for  that  number. 

Lord  Ellenborough,  C.  J.  On  conference  with  my  brothers,  finding  that 
we  are  all  of  opinion  that  the  action  is  not  maintainable  on  one  of  the  grounds 
of  objection  taken  to  it,  it  is  not  necessary  to  discuss  the  others.  We  are  all 
clearly  of  opinion  that  this  was  not  a  contract  which  was  to  be  performed 
within  a  year,  and  ought  therefore  to  have  been  evidenced  by  writing  signed, 
as  required  by  the  statute  of  frauds.  The  whole  scope  of  the  undertaking 
shews  that  it  was  not  to  be,  performed  within  a  year :  and  if,  contrary  to  all 
physical  probability,  it  could  have  been  performed  within  that  time,  yet  the 
whole  work  couM  not  have  been  obtruded  upon  the  subscribers  at  once,  so  as 
to  have  entitled  the  publishers  to  demand  payment  of  the  whole  subscription 
firom  them  within  a  year.  It  has  been  argued  that  an  inchoate  performance 
within  a  year  is  sufficient  to  take  the  case  out  of  the  statute ;  but  the  word 
used  in  the  clause  of  the  statute  is  performed,  which  ex  vi  termini  must  mean 
the  complete  performance  or  consummation  of  the  work  :  and  that  is  confirmed 
by  another  part  of  the  statute,  requiring  only  part-performance  of  an  agree- 
ment to  supersede  the  necessity  of  reducing  it  to  writing :  which  shews  that 
when  the  legislature  used  the  word  perfomud,  they  meant  a  complete  and  not 
a  partial  performance.    Ifthb  were  not  the  tiue  construction  of  the  statute, 
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great  inconTenience  woald  ensue  in  the  execntion  of  contracts  for  large  works, 
which  must  necessarilj  require  a  long  time  for  their  completion ;  as  in  the 
instance  of  Somerset  house,  which  occupied  many  years  in  the  building.  If 
one  stone  were  laid  within  a  year  from  the  making  of  the  contract  by  parol, 
it  would,  according  to  the  argument,  have  taken  the  case  out  of  the  statute, 
leaving  the  terms  on  which  the  great  mass  of  it  was  to  be  built  to  fallacious 
memory  alone,  to  be  exercised  at  some  distant  period ;  which  would  M  in  the 
very  mischief  which  the  statute  meant  to  guard  against.  Therefore  to  exclude 
perjury,  and  to  perpetuate  the  true  terms  of  contracts  which  were  not  to  be 
performed  within  a  year,  there  is  no  doubt  that  the  statute  meant  a  consummate 
perfonnance  within  that  time.  Now  here  by  the  very  terms  of  the  contract, 
and  clearly  in  the  contemplation  of  the  parties  from  the  whole  scope  of  it,  it 
was  not  to  be  performed  within  a  year ;  for  the  agreement  was  to  publish  at 
least  one  number  annually  afler  the  delivery  of  the  first,  and  according  to  the 
number  of  pictures  to  be  published,  at  the  rate  of  two  from  each  play,  the 
work  would  consist  of  many  numbers.  On  this  ground  the  case  appears  to  be 
clearly  within  the  statute,  and  the  objection  taken  to  the  action  to  be  well 
founded.  Without  considering  tlierefore  the  question  as  to  the  stamp,  though 
I  have  not  much  doubt  on  that  or  on  other  questions  which  have  been  jais^, 
it  is  sufficient  to  say  that  the  nonsuit  ought  to  stand.  I  should  add,  that  I  can- 
not connect  the  subscription  of  the  plaintiff's  name  in  the  book  with  the 
prospectus ;  nor  does  the  defeddant's  letter  refer  to  the  prospectus  produced 
at  the  trial.  It  speaks  indeed  of  his  engagement  with  the  proprietors  of  the 
Baydell  Shakespeare ;  but  it  cannot  be  shewn  to  be  the  engagement  contained 
in  the  particular  prospectus  without  parol  evidence,  which  the  statute  excludes. 
If  there  had  been  a  plain  reference  to  the  particular  prospectus,  that  might 
have  helped  the  plaintiff;  but  there  is  nothing  of  that  kind. 

Grose,  J.  Considering  the  nature  of  the  work,  and  the  whole  of  the  two 
prospectus,  it  is  impossible  to  say  that  the  partifes  contemplated  that  the  work 
was  to  be  performed  within  a  year ;  for  it  was  to  be  published  annually  in  num- 
bers, and  it  was  clear  that  it  would  take  many  years  to  complete  it.  This 
therefore  is  one  of  those  cases  which  the  statute  of  frauds  contemplated,  and 
in  which  it  is  eminently  useful  and  necessary :  and  it  is  clear  that  the  contract 
ought  to  have  been  in  writing. 

Le  Blanc,  J.  Looking  at  the  two  prospectus,  it  appears  by  the  very  terms 
of  the  contract,  as  it  is  to  be  collected  from  them,  that  it  was  to  be  performed 
at  a  period  beyond  the  space  of  one  year :  for  the  publishers  considered  it 
possible  that  two  numbers  might  be  produced  in  every  year,  but  not  more ; 
and  at  that  rate  it  would  necessarily  require  many  years  to  complete  the  work. 
And  if  it  had  been  possible  to  complete  the  whole  in  one  year,  few  subscribers 
would  have  been  found  who  would  have  engaged  to  pay  the  whole  money 
within  that  time.  The  contract,  therefore,  not  being  contemplated  to  be 
performed  within  a  year,  is  required  by  the  statute  of  frauds  to  be  in  writing 
and  signed  by  or  on  behalf  of  the  party  to  be  charged.  Then  can  we  say  that 
this  was  in  writing  and  so  signed  ?  The  evidence  is,  that  the  defendant  sub- 
scribed a  book  intitled,  '*  Shakespeare  subscribers,  their  signatures."  If  there 
had  been  any  thing  in  that  book  which  had  referred  to  the  particular  prospectus, 
that  would  have  been  sufficient :  if  the  title  to  the  book  had  been  the  same 
with  that  of  the  prospectus,  it  might  perhaps  have  done:  but  as  the  signature 
now  stands,  without  reference  of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintiff  from  substituting  any  prospectus,  and  saying  that  it 
was  the  prospectus  exhibited  in  his  shop  at  the  time,  to  which  the  signature 
related :  the  case  therefore  falls  directly  within  this  branch  of  the  statute  of 
frauds.  And  then  the  only  question  is,  whether  the  case  can  be  taken  out  of 
the  statute,  because  there  was  a  part  performance  of  the  contract  within  the 
year :  but  no  case  goes  the  length  of  deciding  that ;  and  such  a  construction 
would  leave  the  whde  mischief  intended  to  be  remedied  by  the  act.  still  sub- 
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sisting.  For  sach  part  performance  does  not  shew  that  it  was  the  particular 
proepectas  produced  at  the  trial  which  the  defendant's  signature  referred  to ; 
and  if  that  can  only  be  established  by  parol  evidence,  which  is  necessary  to 
connect  the  signature  with  the  two  papers,  it  still  leaves  the  case  within  the 
mischief  meant  to  be  provided  against.  I  am  sorry  therefore  for  the  justice  of 
the  case,  that  the.  objection,  which  goes  on  a  ground  beside  the  merits  of  the 
question^  must  prevail. 

Batlbt,  J.  It  was  clearly  the  understanding  of  all  parties  that  the  contract 
was  not  to  be  performed  within  a  year :  and  if  the  publishers  could  by  possibility 
have  completed  the  work  within  that  time,  they  could  not  have  compelled  the 
defendant  to  have  taken  and  paid  for  it  immediately.  I  use  the  word  completed, 
because  I  think  that  it  is  the  true  meaning  of  the  word  performed  used  in  the 
statute.  The  cases  have  decided  that  in  order  to  bring  a  contract  within  this 
branch  of  the  statute,  it  must  either  have  been  expressly  stipulated,  or  it  must 
appear  to  have  been  the  understanding  of  the  parties,  that  it  was  not  to  be 
performed  within  a  year.  That  does  appear  in  the  present  case  :  and  I  cannot 
say  that  a  contract  is  performed,  when  a  great  part  of  it  remains  unperformed 
within  the  year;  or  in  other  words,  that  pari  performance  is  performance. 
The  mischief  meant  to  be  prevented  by  the  statqte,  was  the  leaving  to  memory 
the  terms  of  a  contract  for  longer  time  than  a  year.  The  persons  might  die 
who  were  to  prove  it ;  or  they  might  lose  their  faithful  recollection  of  the  terms 
of  it  If  part  performance  were  to  supply  i\\e  want  of  writing,  a  party  might 
be  fixed  with  a  contract  for  supplying  goods  for  20  years  together,  at  the  price 
which  was  paid  for  them  in  the  first  year,  although  'the  price  might  have  risen 
considerably ;  for  it  would  be  said  that  the  price  paid  for  those  delivered  im- 
mediately was  evidence  of  the  rate  agreed  upon  for  the  delivery  in  subsequent 
yesrs.  But  here  it  is  argued  that  the  book  of  signatures  may  be  connected 
with  the  two  prospectus  which  were  published  at  the  time  and  delivered  to  the 
Bubsi^ribers :  bat  that  cannot  be  done  without  the  intervention  of  parol  evidence, 
and  that  openf  a  door  to  perjury,  which  it  was  the  object  of  the  statute  to 
prevent.  Besides,  it  would  still  be  left  uncertain  upon  the  face  of  the  papers 
to  what  the  defendant's  subscription  applied ;  for  there  were  subscribers  to 
the  whole  work,  and  subscribers  to  the  prints  only ;  and  it  would  not  appear 
to  which  of  these  the  defendant's  signature  was  meant  to  apply. 

Rule  discharged. 


Bebb  and  Another  v.  T.  S.  Penoyre,  Elizabeth  Ann  Castell,  C. 
Littledale,  and  Catherine  Louisa  his  Wife,  R.  Cook,  Clerk, 
and  Anna  Maria  his  Wife,  and  J.  Dnunmond  and  Harriett 
his  Wife. 

11  East,  160.    May^,1809. 

Two  being  feised  of  undivided  moieties  as  tenants  in  common  in  fee,  quare  whether  a 
devise  by  the  one  of  kit  half  part  to  the  other  will  carry  the  fee  ?  But  at  any  rate,  the 
fee  did  not  pass  by  a  residuary  clause,  wberebT  the  testator,  after  ssTeral  pecuniary  be- 
quests, order$d  the  \9^$9  of  bis  house,  with  his  furniture,  to  be  sold,  and  all  th$  rttt 
and  residue  to  be  divided  amongst  other  persons ;  and  appointed  executors :  for  such 
division  of  the  regt  and  residue  must  be  intended  to  be  made  by  the  executors  as  such, 
and  therefore  confined  to  personal  property. 

THE  plaintifi&,  as  surviving  assignees  of  Samuel  Castell  and  Walter  PoweU, 
bankrupts,  6led  their  bill  in  Chancery  against  the  defendant  Penoyre,  as  the 
purchaser  at  an  auction  of  a  certain  freehold  estate  put  up  to  sale  by  the  afr> 
signees,  and  against  the  other  defendants  as  claiming  some  interest  therein,  to 
oompel  the  completion  of  the  purchase  by  the  one,  and  the  discovery  of  title 
against  the  rest.    The  defendants  in  their  answeV  stated  the  will  of  John  Cas" 
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teli  deceased,  brother  to  the  buikrapt  S.  Casieli,  and  ccmtended  that  under  it 
the  bankrupt  was  entitled  only  to  an  estate  for  life  in  an  undivided  moiety  of 
the  premises,  with  remainder  in  fee  to  the  defendants  (excepting  Penoyre)  by 
virtue  of  the  residuary  clause  in  the  will.  And  on  the  hearing  of  the  cause 
his  Honour  directed  this  case  to  be  made  for* the  opinion  of  the  Court 

John  and  Samud  CmieU^  being  seised  in  fee  each  of  one  oindivided  moiety 
of  the  premises  in  question,  Jokn  Castell  on  the  2d  day  of  February  1802,  by 
his  will  duly  executed,  devised  (inter  alia)  as  follows :  **  I  give  to  my  brother 
**  Samuel  Castell  my  half  pari  of  the  five  freehold  houses  which  I  hold  with 
*^  him  in  Leadenhall'Streety  opposite  to  Cree  church.  I  give  4000/.  Bank 
"  stock,  and  4000/.  3  per  Cent  Cons,  amongst  the  four  daughters  of  my  bro- 
*'  ther  Samuel  CasieU,  to  be  divided  equally  between  them,  shate  and  share 
**  alike."  Then  after  two  several  bequests  of  stock  to  other  persons,  the  will 
proceeds:  "  I  |[ive  to  T,  Ryder  Esq.  and  to  his  heirs  far  eoer,  my  "  two  free- 
*^  hold  liouses  in  Skerhome4ane^'*  d&c.  Then  after  several  other  bequests  of 
other  stock,  and  of  pecuniary  legacies,  the  will  concludes  as  follows :  *'  I  order 
**  the  lease  of  my  house  with  all  the  furniture  (except  the  eight  worked  chairs) 
"  to  be  sold,  and  aU  the  rest  and  residue  to  be  divided  amongst  the  four  daugh- 
*'  ters  of  my  brother  Samuel.  Castell,  share  and  share  alike.  I  appoint  J.  S, 
**  and  /.  S,  executors,"  6lo.  The  devisor  died  seised  in  November  1804,  leav* 
ing  his  brother  Samud  his  heir  at  law.  He  was  also  at  the  time  of  making  his 
will,  and  at  the  time  of  his  death,  seised  in  fee  of  the  freehold  houses  in  iS%€r- 
home-lane,  but  not  of  any  other  freehold  estate.  The  defendants  Elizabeth^ 
Catherine  Louisa,  Anna  Maria,  and  Harriett,  are  the  four  daughters  of  the 
testator's  brother  Samuel  The  question  was,  what  estate  Samuel  Castell 
took  under  the  will,  or  as  heir  at  law,  in  John  Casteffs  moiety  of  the  five 
messuages. 

Burrough,  for  the  plaintiffs,  contended  that  Samuel  Castell  took  a  fee  under 
his  brother's  will  by  the  devise  of  ''  my  half  part,"  d&c.  The  two  brothers 
being  seised  in  fee  of  undivided  moieties,  the  devise  by  John  of  his  half  part 
to  Samuel  must  be  understood  to  mean  his  whole  interest  in  the  one  moiety, 
such  iSfomttf/  already  had  in  the  other ;  especially  in  the  ease  of  a  devise  to  an 
heir  at  la^.  But  at  any  rate,  if  those  words  carried  only  a  life  estate,  for  want 
of  words  of  limitation,  the  fee  descended  to  Samuel  as  heir  at  law,  not  being 
included  iu  the  residuary  clause  to  the  daughters,  which  is  confined  to  person- 
alty. The  devise  of  "  all  the  rest  and  residue  "  follows  pecuniary  and  chattel 
bequests.  The  testator  orders  the  rest  and  residue  to  be  divided  amongst  the 
daughters;  and  whom  but  his  executors  can  he  order  to  make  such  division? 
The  words  share  and  share  alike  was  before  applied  by  the  testator  to  the  be- 
quest of  stock  amongst  the  daughters. 

£rt///Mla/«,  contra.  There  are  no  words  of  limitation  or  necessary  implica- 
tion to  extend  the  devise  to  Samuel  beyond  a  life  estate.  In  Pettyvmd  v.  Cook^ 
Cro.  Eliz.  52.  2  Leon.  129.  193,  aud  3  Leon.  180,  a  devise  of  totam  illam 
partem  was  held  not  to  carry  a  fee,  but  only  expressed  the  thing  devised.  So 
a  devise  of  a  man's  share^  in  the  new  river  only  carries  a  life  estate ;  as  in  Mtd- 
dUton  V.  Swaine,  Skin.  339,  and  Comb.  201.  It  cannot  make  any  difference 
that  the  two  brothers  held  undivided  moieties  as  tenants  in  common  in  fee ;  for 
their  estates  were  entirely  separate  and  distinct,  and  the  words  must  be  con- 
strued in  the  same  manner  as  if  the  devise  were  to  a  stranger.  It  appears  by 
the  devise  to  Ryder  and  his  heirs,  that  the  testator  knew  how  to  pass  a  fee.^ 
Then  the  fee  passed  by  the  devise  of  **  all  the  rest  and  residue"  to  his  nieces.' 
The  testator  had  before  devised  red  as  well  as  personal  property ;  the  pre- 
sumption therefore  is  that  he  meant  the  rest  and  residue  of  both ;  and  there  iS 
nothing  to  confine  it  to  personalty.  The  words  **  share  and  share  alike"  are 
as  often  applied  to  realty  as  to  personalty.  The  executors  are  not  directed  to 
make  the  division,  but  the  law  will  make  it,  as  it  makes  tenants  in  common  by 
the  words  share  and  share  aUke. 
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Burroughs  in  reply,  questioned  the  caae  of  Pettywood  y.  CooiSr,  where  by  the 
words  ''  totam  illam partem"  the  testator  seemed  rather  to  haye  meant  all  the 
interest  that  had  been  before  devised  to  the  first  taker,  which  was  the  whole 
fee.  And  as  to  the  case  of  Middleton  y.  Swcdne,  the  word  share,  as  applied 
to  property  in  the  New-River  water,  was  in  common  appellation  merely  de- 
scriptive of  the  thing.  But  he  relied  principally  on  the  fee  being  undisposed 
of  by  the  residuary  clause. 

Lord  Ellenborouoh,  C.  J.  If  there  be  any  donbt  on  the  devise  of  the  te»- 
.tator's  half  part  to  his  brother,  whether  it  will  carry  the  fee  for  want  of  words 
of  limitation,  it  is  not  important  to  the  decision  of  this  case,  if  it  be  not  taken 
from  him  by  the  residuary  clause ;  as  the  fee,  if  undisposed  of  by  the  will, 
descended  to  Samuel  as  heir  at  law.  Though  if  it  had  been  necessary  to  decide 
upon  the  import  of  the  words  "  my  half  part,'*  as  at  present  advised,  I  should 
rather  be  disposed  to  think  that  they  were  sufficient  to  carry  the  fee ;  and  I 
am  not  prepared  to  say  that  I  shonld  have  come  to  the  same  conclusion  as  the 
Court  did  in  the  case  of  Pettywood  v.  Cook,  upon  the  words  there  stated.(a) 
But  it  is  not  necessary  to  decide  the  cskse  on  that  point ;  for  up6n  the  meaning 
of  the  residuary  clause  there  can  be  no  doubt.  After  giving  several  pecuniary 
bequests,  the  words  are,  *'  I  order  the  lease  of  my  house,  &c.  to  be  sold,  and 
all  the  rest  and  residue  to  be  divided,"  &c.  Order  whom  t  He  must  have 
meant  his  executors  immediately  afterwards  named,  by  whom  the  lease  of  his 
house,  d&c.  was  to  be  sold.  The  words  rest  and  residue,  therefore,  in  the 
place  in  which  they  stand  in  this  will,  and  so  accompanied,  must  mean  property 
of  a  similar  nature  to  the  lease  of  the  house  and  furniture  before  mentioned, 
that  is,  his  personal  estate. 

The  rest  of  the  Court  agreed  in  this  construction,  and  afterwards  the  follow- 
ing certificate  was  sent  to  his  Honour : 

This  case  has  been  argued  before  us  by  counsel :  we  haye  considered  it, 
and  are  of  opinion,  that  the  said  Samuel  Castell  took,  under  the  said  will,  or 
as  heir  at  law  of  the  s^aid  John  Castell,  an  estate  in  fee  in  the  moiety  of  the 
said  five  messuages  or  dwelling-houses,  whereof  the  said  John  CasteU  was  so 
seised  as  aforesaid. 

Ellenborouoh. 
N.  Grose. 
S.  Le  Blanc. 
J.  Bayley. 


Gaskell  v.  King. 

11  East,  165.    May  5, 1809. 

A  distinct  covenaot  in  a  leaie,  whereby  the  tenant  boond  himeelf  to  pay  the  property-tax, 
end  all  other  taxes  imposed  on  the  premises,  or  on  the  landlorci  it  respect  ^thereof, 
though  void  and  illegal  by  the  stat.  46  G.  3.  c.  65.  s.  116,  will  not  avoid  a  separate 
covenant  in  the  lease  for  payment  of  rent  clear  of  all  parliamentary  taxes,  Ac.  gene- 
rally ;  for  such  general  words  will  he  understood  of  suchi  taxes  as  the  tenant  might  law- 
fully engage  to  defray. 

THE  plaintiff  declared  in  covenant  upon  an  indenture  of  the  .2d  of  March 
1807,  whereby  he  demised  to  the  defendant  a  messuage  for  12  years,  at  a 
certain  rent,  payable  quarterly,  clear  of  all  and  all  manner  of  parliamentary, 
parochial,  and  other  taxes,  fates,  assessments,  and  deductions  whatsoever.  And 
the  defendant  covenanted  to  pay  to  the  plaintiff  the  said  rent  in  manner  the 
same  as  is  therein  before  made  payable.  The  plaintiff  then  alleged  a  breach 
of  the  covenant  by  the  non-payment  of- 267.  5^.  for  a  quarter's  rent,  due  on  the 
25th  December,  1806.     The  defendant  craved  oyer  of  the  indenture,  in  which 

(a)  Vide  Venn  r.Baldtrston,  Cowp.  257. 
Vol.  VI.  12 


90  CASES  IN  EASTER  TERM 

thp  coveaants  were  statec)  in  the  nianoer  and  order  before  meotioned ;  and 
tl^en  followed  immediately  afler  the  words,  in  numner  ike  same  os  is  hereinbefore 
made  payable,  these  words:  '^And  also  shall  well  and  truly  pay  the  land-tax, 
**  property-taz,  and  all  and  all  manner  of  other  taxes,  &c.  whatsoever,  parlia- 
^'  mentary,  parochial,  or  otherwise  however,  which  now  are,  or  which  shall  at 
"  any  time  during  the  continuance  of  the  said  term  hereby  demised,  be  rated, 
"^taxed,  assessed,  or  imposed  on  the  said  demised  premises,  or  any  part  thereof, 
"or  on  the  said  plaintiff,  his  executors,  d&c.  on  account  thereof,  and  save 
"  harmless  and  indemnified  the  plaintiff  therefrom,  and  from  all  costs  and 
*'  charges  which  may  happen  on  account  thereof."  And  then  it  set  out  a  cove- 
nant by  the  'defendant  to  keep  the  premises  in  i'epair,  and  other  covenants, 
amongst  others,  a  covenant  for  re-entry  of  the  plaintiff  in  case  of  the  breach 
of  any  of  the  covenants  by  the  defendant,  including  the  non-payment  by  the 
defendant  of  the  property-tax  and  .  other  taxes  covenanted  to  be  paid  by  him  ; 
concluding  with  a  covenant  by  the  plaintiff,  that  the  defendant,  paying  the  said 
yearly  rent  thereby  reserved  in  manner  aforesaid,  and  performing  his  covenants 
aforesaid,  shall  quietly  enjoy  the  premises  during  the  term.  And  then  the 
4efendant  demurred  generally.  And  the  question  was.  Whether  the  covenant 
fi^r  payment  by  the  lessee  of  the  property-tax:  rendered  the  whole  lease  void 
by.  the  act  of  the  46  Geo.  3.  c.  65.  s.  115,  and  195,  which  avoids  such  a 
covenant  ?(a) 

,  JLaweSy  for  the  defendant,  contended  in  the  afiirmf^tive.  The  covenant  in 
cyaestion  is  interwoven  in  effect  with  the  covenant  for  payment  of  the  rent,  and 
IS  in  fraud  and  against  the  policy  of  the  law.  If  the  tenant  had  paid  the  pro- 
perty-tax .upon  this  covenant,  he  could  not  have  recovered  back  the  money 
from  the  landlord. 

.  Lord  Ellenborouoh,  C.  J.  The  covenant  by  the  lessee  for  payment  of 
ihe  property-tax,  and  for  indemnifying  the  landlord  from  it,  is  void  by  the 
statjute ;  but  that  will  not  avoid  other  independant  covenants  in  the  lease 
which  are  good,  such  as  that  £br  payment  of  rent.  The  covenants  are  entirely 
distinct. 

Lc^  Blanc,  J,  If  the  subsequent  covenant  for  "payment  of  the  property-tax 
had  not  been  inserted  in  the  lease,  it  could  not  have  been  pretended  that  the 
lease  would  be  void  because  it  reserved  the  rent  clear  of  all  parliamentary 
taxes ;  for  that  must  be  understood  of  taxes  which  the  tenant  might  lawfully 
covenant  to  pay  in  exoneration  of  his  landlord. 

Batlet,  J.  In  the  construction  of  the  general  words  stipulating  for  the 
payment  by  the  tenant  of  all  parliamentary  taxes,  the  law  would  imply  an 
exception  of  such  taxes  as  could  not  legally  be  defrayed  by  him ;  and  the 
subsequent  illegal  covenant  by  the  tenant  for  indemnifying  his  landlord  from 
the  payment  of  the  property-tax  will  not  avoid  the  former  general  and  good 
covenant  for  the  payment  of  rent  clear  of  all  parliamentary  taxes,  d&c. :  and  if 
the  tenant  had  paid  the  property-tax  for  his  landlord,  he  might,  notwithstanding 
-      — ■ •  r     — ' "  ■  ■■■  —  ■' 

(a)  46  Geo.  3.  c«  65. — By  ^ec^.  115.  If  any  person  shall  refase  to  allow  any  deduction 
authi>rizdd  to  be  made  by  this  act  out  of  any  rent  or  other  annual  payment  mentioned  in 
the  9th  and  10th  rules  of  No.  4,  schedule  (A),  or  out  of  any  annuity  or  annual  payment 
mentioned  in  schedule  (C)  or  (E),  or  in  the  next  precedipg  clause,  save  such  annual  in- 
terest as  aforesaid,  every  such  person  shall  forfeit  the  sum  of  5(M. ;  and  all  contracts, 
eoyenants,  and  agreements,,  made  or  entered  into,  or  to  he  nuuie  or  entered  into,  for  pay- 
^lent  of  any  interest,  rent,  or  other  annnol  payment  aforesaid,  ir  ruhh^wUhout  allowiho 
stuh  deduction  as  aforesaid^  shall  be  utterly  void. 

Sect.  195.  Provided  that  no  contract,  covenant,  or  agreement  between  landlord  and 
tenant,  or  any  other  persons,  touching  the  payment  of  taxes  or  assessments  to  be  charged 
on  their  respective  premises, 'shall  be  deemed  or  construed  to  extend  to  the  duties  charged 
thereon  as  aforenud,  nor  to  be  binding  contrary  to  the  intent  and  meaning  of  this  act ; 
but  that  all  such  duties  shall  be  charged  upon  and  paid  by  the  respective  occupiers,  sub- 
ject to  such  deductions  and  repayments  as  are  by  this  act  authorized  and  allowed  ;  and  all 
such  deductions  and  repayments  shall  be  made  and  allowed  accordingly,  notwithstanding 
such  contracts,  covenants,  or  agreements. 
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sach  covenants,  have  produced  th&  collector's  receipt  to  the  lan<fiord  in  dis- 
charge of  so  much  of  the  rent,  (a) 
Per  Curiam^  ,  Judgment  for  the  plaintiff. 


Weatherhead  v.  Drewry,  Hope,  and  Horrocks. 

11  East,  168.    May  5, 1809. 

A  high  constable  may  be  appointed,  and  a  rate  in  the  nature  of  a  county  rate  levied,  for 
a  town  corporate  having  ah  exclusive  commission  of  the  peace,  thouirb  not  a  county  of 
itself,  by  virtue  of  the  stat.  13  Geo.  2.  c.  18 ;  though  no  such  officer  had  been  appoint- 
ed, or  such  rate  levied  before ;  the  corporation  having  defrayed  the  expences  out  of 
their  olvn  fbnds.  And  in  an  action  of  trespass  for  distraining  goods  in  satisfaetion  of 
such  ittte,  the  Court  would  not  inquire  into  the  necessity  of  mdking  sueh  a  rale,  nor  aa 
to  the  application  of  the  corporate  funds  for  the  same  purpose. 

AN  action  of  trespass  was  brought  against  the  defendants,  of  whom  Drew^ 
ry  and  Hope  were  justices  of  the ,  peace  for  the  borough  of  Derby ^  and  Hor^ 
rocks^  high  constable  of  the  same,  acting  under  the  appointment  aforementioned, 
for  taking  the  plaintiff's  goods  under  a  warrant  of  distress  for  a  rate.  The 
defendants  pleaded  the  general  issue,  and  at  the  trial  before  Grose,  J.  at  Derby,  a 
verdict  was  found  for  the  plaintiff  for  71 Z.  IO5.  9i.  subject  to  the  opinion  of 
the  Court  on  this  case. 

At  the  duarter  Sessions  of  the  borough  of  Derby,  held  on  the  13th  of  Oc- 
tober, 1806,  before  the  defendant  Drewry,  the  mayor,  and  several  other  justices 
of  peace  for  the  borough,  including  Hope,  an  order  was  made,  appointing 
Horrocks  to  be  high  constable,  and  Crompton  to  be  treasurer  of  the  borough. 
And  it  was  further  ordered,  "  that  250Z.  be  rated  and  assessed  upon  the  bo- 
rough, as  a  general  rate  or  assessment  for  the  same,  in  the  nature  of  a  county 
rate,  for  such  purpose  as  it  is  applicable  to  according  to  law."  And  further, 
that  the  said  sum  of  250/.  should  be  rated  and  assessed  upon  the  £ve  several 
parishes  within  the  borough  in  certain  proportions,  of  which  the  proportion 
for  the  parish  of  All  Saints  was  71/.  85.  9^.  And  further,  that  Horrocks  the 
high  constable  should  demand  of  the  respective  overseers,  d&c.  of  the  several 
parishes  the  sum  assessed  on  each ;  and  should  pay  over  the  several  sums, 
when  received,  to  the  treasurer,  to  be  by  him  paid  to  such  persons  as  the  jus- 
tices in  sessions  should  by  their  orders  fVom  time*  to  time  appoint,  **  for  such 
uses  and  purposes  as  the  public  stock  of  the  said  borough  is  or  may  be  appli- 
cable to  by  law."  Accordingly,  on  the  14th  of  October  \&H},  the  defendant 
Horrocks  served  a  precept  on  the  plaintiff,  then  one  of  the  overseers  of  the 
poor  of  the  parish  of  All  Saints  in  the  borough,  requiring  him  to  pay  out  of 
the  money  collected  by  him  for  the  relief  of  the  poor  of  that  parish,  71/.  85. 
9d.  as  the  proportion  of  the  parish  for  the  said  assessment  for  the  borough  in 
the  nature  of  a  counly  rate :  and  upon  the  non-payment  thereof,  and  after  a 
summons  issued  to  the  plaintiff  and  the  other  parish  officers,  under  the  hands 
and  seals  of  the  defenaants  Drewry  and  Hope,  to  shew  cause,  d&c.  the  latter 
issued  a  warrant  of  distress  to  Horrocks,  which  was  executed  by  him  on  the 
goods  of  the  plaintiff  for  71/.  IO5.  9r/.  the  amount  of  the  rate,  and  the  charges 
of  the  distress.  The  case  then  set  out  a  charter  of  the  34th  of  Charles  2 ; 
by  which,  reciting  that  the  borough  of  Derby  had  been  immemorially  a  cor- 
porate town,  and  that  all  former  charters  had  been  surrendered,  the  king 
incorporated  the  burgesses  by  the  name  of  the  mayor  and  burgesses,  &c. 
giving  them  a  mayor,  9  aldermen,  and  other  officers ;  of  whom  the  mayor  and 
certam  other  officers  named  should  be  "justices  of  the  king,  d&c.  as  well  to 
keep  the  peace  in  the  same  borough  and  the  liberties  and  precincts  thereof,  as 
to  keep  the  statutes,  of  vagabonds,  artificers,  and  labourers,  weights  and  mea- 

(a)  See  Art.  9,  of  No.  4,  Schedule  (A.)  sect.  74,  of  the  Property  act 
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sures  within  the  borough,  &c. :  with  power  to  any  three  or  more  of  them, 
whereof  the  mayor  and  recorder  to  be  two,  to  inquire  hear  and  determine 
within  the  borough,  drx.  all  murders,  felonies,  misprisions,  riots,  routs,  oppres- 
sions, extortions,  forestallings,  regratings,  trespasses,  offences,  things,  matters, 
and  articles,  whatsoever ;  and  to  hold  sessions,  to  commit  and  discharge  pri- 
soners, and  also  to  do  and  execute  all  other  things  within  the  borough  afore- 
said, and  the  liberties  of  the  same,  in  as  ample  a  manner  as  the  justices  of  the 
peace  in  the  county  of  Dtrhy^  or  elsewhere  within  the  kingdom  of  England 
might  do.  After  which  followed  a  ncn  intromittant  clause  as  to  the  justices 
of  the  county.  The  king  also  granted  to  the  mayor  and  burgesses  the 
goods  of  felons,  waifs  and  deodands  within  the  borough,  &c.  *'  And  further, 
for  the  melioration  of  the  state  of  the  borough,  and  thai  all  common  charges 
there  might  be  better  and  more  easily  supported,**  the  king  granted  to  them  all 
issues,  fines,  amerciaments,  redemptions,  and  penalties,  of  all  the  inhabitants 
or  residents  within  the  borough,  &c.  and  also  7  fairs  yearly,  and  a  free  market 
weekly  with  the  tolls,  &c.  and  he  confirmed  all  former  grants  of  franchises, 
immunities,  and  lands  before  enjoyed  by  the  mayor  and  burgesses,  or  their 
predecessors,  &c.  The  case  also  set  out  a  charter  of  the  1st  of  qdeen  Mary, 
whereby  the  queen,  as  well  in  consideration  that  the  bailiffs  and  burgesses  of 
the  town  of  Derby  the  charges  of  the  said  toum  might  be  the  better  able  to 
support,  as  for  other  considerations  there  mentioned,  granted  to  them  certain 
lands,  subject  to  certain  small  charges.  And  the  case  stated,  that  the  corpo- 
ration of  Derby  were  possessed  of  estates  of  the  pf  esent  annual  value  of  nearly 
1400Z. ;  and  that  the' charitable  and  other  charges  to  which  they  were  subject 
amounted  to  300/.  p  year,  and  upwards.  That  in  the  year  1800,  the  corpora- 
tion contributed  5Q01.  for  the  public  service  under  the  voluntary  aid  and  con- 
tribution act :  and  500Z.  about  four  years  aflerwards  towards  the  expences  of 
the  volunteers  of  the  town;  and  since  then  a  further  sum  of  500/,  towards  the 
county  infirmary,  and  lOOZ.  towards  an  organ  for  the  parish  church  of  All 
Saints.  That  the  borough  of  Derby  has  never  contributed  towards  a  county 
rate  :  neither  has  a  rate  in  the  nature  of  a  county  rate,  or  any  other  rate  upcn 
the  inhabitants, ,  ever  before  been  made  by  the  magistrates  of  the  borough. 
That  those  expences  which  in  the  county,  without  the  limits  of  the  borough, 
are  paid  by  a  county  rate,  have  always  within  the  borough  of  Derby  been  de- 
frayed from  the  funds  of  the  corporation,  except  only  the  expences  occasioned 
by  the  militia,  which  have  been  always  discharged  by  the  respective  parishes. 
That  no  appointment  of  high  constable  has,  except  in  the  present  instance, 
ever  been  made.  That  at  the  time  of  making  the  above  order  there  were  no 
presentments  of  any  thing  within  the  borough,  to  which  a  county  rate,  or  a 
rate  iq  the  nature  of  a  county  rate,  was  applicable :  but  that  there  are  from 
time  to  time  occurring  within  the  borough  various  expences,  which  in  the 
county,  without  the  limits  of  the  borough,  are  defrayed  by  a  county  rate  ;  such 
as  the  expences  of  passing  vagrants,  the  expences  incident  to  the  ga6]  and 
house  of  correction,  and  transporting  felons ;  all  which  expences,  however, 
have  hitherto  been  defrayed'  from  the  funds  of  the  corporation.  If  the  plain- 
tiff were  entitled  to  recover,  the  verdict  was  to  be  entered  for  71 Z.  lOs.  9d,  If 
otherwise,  a  verdict  was  to  be  entered  Tor  the  defendants. 

Copley,  for  the  plaintiff,  endeavoured  to  distinguish  this  from  the  case  of 
James  v.  Green,  6  Term  Rep.  228,  where  for  the  first  time  the  right  of  ap- 
pointing a  high  constable  and  making  and  levying  a  county  rate  de  novo  were 
established  by  this  court  in  the  instance  of  the  town  corporate  of  Nottingham  : 
but  Nottingham  had  been  erected  by  charter  into  a  county  of  itself;  and  on 
that  ground  he  accounted  for  the  case  not  having  been  argued  with  reference 
to  the  words  of  the  stat.  13  Geo.  2.  c.  18,  on  which  he  contended  that  the  case 
now  in  question  solely  turned.  But  if  the  cases  were  not  distinguishable  in 
principle ;  then  he  denied  the  former  decision  to  be  law,  which,  he  said,  had 
been  made  without  any  consideration  of  the  statute.     It  is  unnecessary  to 
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advert  to  the  terms  of  the  stat.  12  Geo.  2.  c.  29,  intitled,  "  An  act  for  the  more 
easy  assessing,  collecting,  and  levying  of  county  rates,"  the  6th  section  of 
which  provides,  that  the  act  "  shall  not  extend  to  make  any  persons,  liberties, 
"  divisions,  or  places  liable  to  pay  to  any  rate  to  be  made  in  pursuance  of  that 
**  act,  to  which  such  person,  liberty,  &c.  did  not,  or  was  not  liable  to  contrib- 
*'  ute  before  the  passing  thereof,"  &c.  But  the  stat.  13  Geo.  2.  c.  18,  reciting 
that  by  the  former  act  **  several  powers  and  authorities  were  given  to  the 
"justices  of  the  peace  in  England  within  the  respective  limits  of  their  com- 
"  missions,  at  their  general  or  quarter  sessions,  from  time  to  time  to  make  one 
"  general  rate  for  such  sums  as  they  in  their  discretion  shall  think  suffioient  to 
"  answer  all  the  purposes  of  the  acts  therein  recited :"  And  reciting  the 
beforementioned  proviso ;  and  that  "  some  doubts  had  arisen  whether  the  said 
act  "  extended  to  liberties  and  franchises  which  are  not  within  the  jurisdiction 
'*  of  the  commissions  of  the  peace  for  the  counties  in  which  such  liberties  and 
"  franchises  lie,  and  so  never  did  nor  were  liable  to  contribute  to  the  said 
'*  county  rates :  to  the  end,  therefore,  tbat  such  liberties  and  franchises  may 
"  not  be  wholly  deprived  of  the  benefit  of  the  recited  act,  it  is  declared  and 
"  enacted,  that  where  any  liberties  or  franchises  within  England  have  commis* 
"  510115  of  the  peace  within  themselves,  lind  are  not  subject  to  the  jurisdiction 
**  of  the  commissions  of  the  peace  for  the  counties  in  which  such  liberties  or 
''  franchises  lie,  and  do  not,  nor  did,  before  the  making  of  the  recited  act^ 
**  contribute  to  the  several  rates  made  for  the  said  counties,  it  shall  and  may 
"  be  lawful  for  the  justices  of  the  peace  of  such  liberties  and  franchises,  within 
**  the  respective  limits  of  their  commissions,  to  have,  use,  and  exercise  all  and 
"  singular  the  powers,  authorities,  and  methods,  given  or  prescribed  by  the 
"  recited  act ;  and  all  such  liberties  and  franchises  are  declared  to  be  subject 
**  thereto  in  the  same  manner,  to  all  intents  and  purposes,  as  counties  at  large 
"  are,"  &c.  This,  he  contended,  only  extended  to  exclusive  liberties  and 
franchises  having  commissions  of  the  peace  immediately  from  the  crown,  and 
not  to  towns  (corporate,  like  Derby ^  having  only  charter  justices  ^  and  that 
Lambert y  Fitzherbert,  and  Dalton,{a)  pointed  in  their  treatises,  to  the  distinc- 
tion between  justices  of  the  peace  by  charter  and  those  by  commission ;  1st, 
in  the  mode  of  their  appointment,  the  one  being  by  commission  from  the  king, 
the  other  by  election  made  by  thosd  to  whom  the  king  had  granted  the  power, 
2dly,  In  their  powers ;  for  justices  by  charter  have  not  all  the  powers  given  to 
those  acting  under  commission.  3dly,  In  their  qualifications,  as  required  by 
stats.  18  H.  6.  c.  11,  and  18  Geo.  2.  c.  20.  4thly,  In  the  duration  of  their 
authority ;  those  by  commission  being  revocable  at  the  will  of  the  crown ; 
but  not  those  by  charter.  The  words  liberties  and  franchises  in  the  statute 
were  meant  to  apply  to  districts  or  places  within  the  bodies  of  counties  having 
separate  commissions  of  the  peace  from  the  crown ;  such  as  the  city  and  liberty 
of  Westminster f  the  hundred  of  Cashio  or  liberty  of  St,  Albans  in  Hertfordshire, 
the  Isle  of  Ely,  the  Tower  Hamlets,  the  Soke  of  Southwell,  in  the  county  of 
Nottingham,  the  Soke  of  Peterborough,  and  other  places.  Where  the  legisla- 
ture have  intended  to  include  the  magistrates  of  cities,  boroughs,  and  towns 
corporate,  they  have  named  them ;  as  in  the  statute  of  bridges  and  highways, 
22  H.  '8.  c.  5 ;  of  vagrants,  17  Geo.  2.  c.  5.  s.  5 ;  of  coroners,  25  G.  2.  c. 
29.  s,  5;  of  houses  of  correction,  22  Geo.  3.  c.  64.  s.  1.  He  also  contended, 
that  the  corporation  having  estates  granted  to  them  for  public  purposes,  and 
having  always  hitherto  sustained  the  burthens  which  this  rate  was  made  to 
defray,  were  bound  to  apply  their  revenues  to  the  same  purposes  as  far  as  they 
would  go :  and  therefore  that  there  appeared  to  be  no  necessity  for  making 
such  a  rate.  [Lord  Ellenborough,  C.  J.  If  the  justices  had  the  power  of 
making  the  rate,  we  cannot  inquire  in  this  case  whether  they  have  exercised 
that  power  unnecessarily.    Bayley,  J.    There  is  nothing  stated  in  the  case  to 

(a)  Vide  Dalton's  Justice,  ch.  3.  p.  11. 
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shew  that  there  may  not  be  saniB  necessary  to  be  raised  now  ibr  the  purpose 
of  such  a  rate  more  than  the  corporate  funds  are  able  to  bear  after  defraying 
all  other  charges,  even  supposing  them  applicable  to  these  purposes.]  The 
surplus  of  the  corporation  revenues,  after  defraying  the  specific  charges 
upon  them,  appear  to  be  more  than  sufficient  to  cover  the  amount  of  the  pre- 
sent rate.  Lord  EUenborimgh,  C.  J.  It  lies  on  those  who  insist  on  the  parUcu- 
lar  application  of  the  corporate  estates  to  shew  that  the  corporation  are  com- 
pellable to  apply  their  revenue  to  these  purposes.  If  estates  have  been  granted 
to  them,  have  they  not  a  right  to  apply  the  produce  in  what  manner  they  please, 
as  other  persons  may  do,  unless  they  are  restricted  by  the  terms  of  the  grant 
to  apply  it  to  a  particular  purpose?]  The  corporation  are  required  by  the 
grants  to  pay  aU  the  charges  qf  the  town ;  and  those  must  be  taken  to  comprize 
^1  such  public  charges  upon  the  town  as  may  arise  from  time  to  time,  and 
which  the  inhabitants  may  become  liable  to  bear.  The  corporation  cannot 
have  the  benefit  of  the  grtot,  and  discharge  themselves  from  the  burthen. 

Reader y  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  We  cannot  enter  in  this  form  upon  the  ques- 
tion of  irregularity  or  want  of  necessity  in  making  the  rate :  the  only  question 
is,  whether  the  justices  in  sessions  had  power  to  make  such  a  rate,  upon  the 
true  construction  of  the  act  of  parjiament  t  And  upon  that  I  am  clearly  of 
opinion  that  the  words,  *'  liberties  and  franchises,  having  commissions  of  the 
peace  within  themselves,"  are  sufficient  to  include  charter  justices.  Is  not 
this  corporate  jurisdiction  a  franchise ;  and  do  not  the  justices  who  are  ap- 
pointed under  the  charter  act  under  the  king's  commission  ?  A  general  com- 
mission of  the  peace  gives  a  temporary  authority  to  those  who  act  under  it 
until  revoked  by  the  crown ;  and  the  charter  gives  a  permanent  authority  from 
the  crown  for  the  same  purposes ;  and  is  a  permanent  instead  of  a  temporary 
commission  of  the  peace.  It  would  be  mutilating  the  act  of  parliament  to 
give  it  the  confined  construction  contended  for. 

Le  Blanc,  J.  I  do  not  think  that  any  difference  was  intended  to  be  made 
by  the  legislature  between  charter  justices,  and  justices  under  a  general  com- 
mission ;  but  the  act  of  13  6.  2,  was  meant  to  apply  to  places  with  separate 
commissions  of  the  peace,  which  were  not  counties  of  themselves,  nor  liable 
to  the  county  rates,  and  therefore  not  within  the  general  provision  of  the  for- 
mer act  of  the  12  Geo.  2. 

Grose  and  Baylkt,  Justices,  concurred. 

Postea  to  the  Defendants. 


The  King  v.  The  Inhabitants  of  Stratford-Upon-Avon, 

11  East,  176.    May  6, 1809. 

An  apprentice  who  went  to  lodge  at  his  mother's  in  an  adjoining  parish  to  that  of  his 
master,  for  the  purpose  of  getting  cured  of  a  disorder,  but  who  continued  to  serve  his 
master  all  the  time,  by  ^ng  of  errands  for  him,  and  attending  when  wanted,  gains  a 
settlement  by  such  service  in  the  parish  where  he  lodged. 

TWO  justices  by  their,  order  removed  Thomas  Bamett,  his  wife  and  chil- 
dren by  tiame,  from  the  borough  of  Stratford'ttponrAvon  to  Old  Stratford,  both 
in  the  county  of  Warwick,  The  Sessions,  on  appea],  quashed  the  order,  and 
stated  the  following  case  for  the  opinion  of  this  Court. 

T,  Bamett  was  bound  apprentice  by  the  parish  officers  of  Old  Stratford  to 
H.  Heming  of  Stratford-upon-Avon ,  cordwainer ;  and,  among  other  covenants 
in  the  indenture,  the  pauper  engaged  "  faithfully  to  serve  His  master  in  all 
lawful  business."  He  lived  with  his  master  about  twelve  months,  when  his 
thumb  became  affected  with  scrofula,  and  he  led  his  master^  and  went  to  his 
mother's  in  the  adjoining  pariah  of  Old  Stratford^  to  have  his  thumb  cured. 
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where  he  continued  tQI  the  time  his  master  went  away  From  Straiford-t^on- 
Avon,  which  was  about  two  months  afterwards.  He  slept  at  his  mother's  house 
more  than  40  days,  and  he  never  afterwards  slept  in  8tr€Etford^iipon-Av6n,  nor 
in  any  other  place  for  40  days  during  the  continuance  of  his  apprenticeship. 
During  the  whole  time  he  so  slept  at  his  mother's,  he  went  almost  every  day  to 
his  master'^,  and  was  on  some  days  employed  for  3  or  4  hours  in  each  day  by 
his  master  in  going  of  errands,  and  was  always  ready  at  his  master's  house 
whenever  want^  by  him,  but  was  unable  to  work  at  his  trade  in  consequence 
of  the  complaint  in  his  thumb.  The  Sessions  were  of  opinion  that  the  ]pau- 
pers  were  legally  settled  in  Stratfordrupon-Avon. 

Reader^  in  support  of  the  order  of  Sessions,  contended,  that  no  settlement 
was  gained  in  Old  Stratford  by  the  lodging  of  the  pauper  there  with  his 
mother  ;  his  residence  there  being  casual,  on  account  of  sickness,  and  not  a 
residence  under  the  indenture.  For  though  the  general  rule^  be  that  the  set- 
tlement is  in  the  parish  where  an  apprentice  or  servant  lodges,  and  not  where 
the  service  is  performed ;  yet  it  must  be  a  lodging  in  the  prosecution  of  the 
master's  service,  and  not  merely  casual.  In  Kez  v.  AUon,(a)  a  pauper  going 
with  his  master  to  a  watering  place  {Scarbaraugk)  and  staying  there  above  40 
days,  Was  held  not  to  gain  a  settlement ;  the  residence  of  the  master  there 
being  merely  casual.  [Lord  Ellenbtfrough,  C.  J.  I  am  really  at  a  loss  to 
conceive  what  distinction  there  is  between  a  residence  at  a  watering  place  and 
at  any  other  place,  so  as  to  make  the  one  to  be  considered  as  casual,  when  it 
would  not  be  so  considered  at  the  other.  That  doctrine  was  overruled  in  the 
case  of  The  King  v.  Bath  Easton,  Burr.  S.  C.  774,  and  common  sense  is 
with  the  last  case.]  But  here  the  residence  in  Ofld-Stratford  was  occasioned 
entirely  by  sickness,  which  must  be  admitted  to  be  casual.;  and  though  the 
apprentice  was  not  thereby  disabled  from  going  of  errands  for  his  master,  the 
distance  from  his  mother's  to  his  master's  being  short ;  yet  it  prevented  him 
from  working  at  his  trade,  which  was  the  principal  object  of  the  binding,  and 
he  was  therefore  substantially  withdrawn  from  his  master's  service.  The  mas- 
ter was  bound  to  provide  for  his  apprentice  in  sickness  as  well  as  in  health, 
and  when  he  abandoned  his  duty  and  sent  him  to  his  mother's  he  had  no  right 
to  require  from  him  any  sort  of  service,  and  what  the  apprentice  did  must  be 
considered  as  voluntary.  He  referred  to  the  cases  of  Titchfield  v.  BtHford^ 
Burr.  S.  C.  511 ;  Rex  v.  Sutton,  5  Term  Rep.  657,  and  Rex  v.  Barnby-inrthe" 
Marsh,  7  East,  381,  the  two  last  having  overruled  the  intermediate  case  of 
Charles  v.  Kncwstane,  Burr.  S.  C.  706.  [Le  Blane,  J.  It  was  not  considered 
in  that  case,  that  the  pauper  went  to  his  grandmother's  in  the  parish  of  Knows" 
tone  for  the  purpose  of  cure ;  but  that  the  original  master,  who  lived  in  the 
same  parbh  and  wa9  bound  to.receive  him,  did  receive  and  place  him  there.] 

Moriee,  contra,  said  that  if  this  residence  of  the  apprentice,  would  not  gain 
him  a  settlement,  it  was  difficult  to  say  that  any  settlemetit  could  be  gained  by 
an  apprentice  residing  in  a  different  parish  from  his  master.  He  continued 
serving  his  master  the  whole  time,  though  not  in  the  way  of  his  trade,  and  he 
was  placed  with  his  mother  merely  to  have  the  benefit  of  her  care.  The  Court 
then  stopt>ed  him  and  Reynolds,  who  was  to  have  argued  on  the  same  side, 
thinking  it  unnecessary  to  hear  any  further  argument. 

Lord  Ellenborough,  C.  J.  The  facts  stated  leave  no  doubt  that  there  was 
a  service  of  the  master  by  the  apprentice  while  he  lodged  at  his  mother's  in 
the  adjoining  parish.  He  went  to  lodge  there  indeed  in  order  to  get  cured,  in 
consequence  of  an  arrangement  between  the  master  and  the  mother ;  but  he  con- 
tinued to  serve  his  master  every  day ;  and  though  he  could  not  work  at  the  trade 
himself,  yet  he  performed  other  service,  and  he  might  attend  the  work  and 
learn  the  trade  of  his  master  :  he  must  therefore  be  considered  as  still  in  the 
service  of  his  master  as  an  apprentice  while  he  lodged  with  his  mother.     If  the 

(a)  Burr.  8.  C.  418,  and  Barnes  Just,  tit  Poor— Settlement  by  Service. 
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mother  had  lived  more  remote  from  the  master^s  house,  ao  that  he  could  oot 
have  served  his  master  while  he  resided  at  his  mother's  for  the  purpose  of  cure, 
that  would  have  altered  the  case,  and  likened  it  to  The  King  v.  Bamby-inr 
ihe~Marsh :  there  there  was  no  service  of  the  master ;  but  here  the  service  to 
the  master  continued,  and  therefore  the  apprentice  gained  a  settlement  by  the 
last  40  days  residence  in  the  parish  where  he  lodged  with  his  mother. 

Grose,  J.  There  is  no  pretence  for  saying  that  the  apprentice  was  serving 
any  other  person  than  his  master,  and  the  case  shews  that  he  was  serving  him 
during  the  time  he  lodged  at  his  mother's.  If  the  Sessions  had  considered 
that  there  was  any  fraud  in  the  master's  sending  him  to  his  mother's,  they  would 
have  stated  it.  But  though  the  boy  went  to  his  mother's  for  the  purpose  of 
having  his  thumb  cured,  yet  he  continued  to  serve  his  master  every  day ;  and 
then,  according  to  all  the  cases,  he  gained  a  settlement  by  such  service  in  the 
parish  where  he  lodged. 

Le  Blanc,  J.  The  question  is.  Whether  during  the  last  40  days  that  the 
boy  lodged  at  his  mother's  he  was  resident  there  as  an  apprentice  7  and  the 
facts  stated  put  an  end  to  the  argument :  for  it  is  found  that  during  all  that 
time  he  was  serving  his  master,  not  indeed  to  the  full  extent  of  the  service 
required  by  the  indenture,  but  to  the  full  extent  of  his  ability  to  perform  it. 
In  the  other  cases,  where  it  has  1>een  held  that  the  apprentice  gained  no 
settlement  while  resident  in  a  different  parish  from  the  master's  for  the  purpose 
of  cure,  he  was  not  serving  his  master  during  such  residence.  But  while  an 
apprentice  continues  serving  under  the  indenture,  all  the  cases  agree  that  his 
settlement  is  in  the  parish  where  he  lodges,  and  not  in^that  where  the  service 
is  performed.  Here  he  was  serving  his  master  all  the  time,  and  I  cannot  say 
that  the  service  was  not  of  such  a  nature  as  was  proper  for  tm  appreptice. 

Batlet,  J.  was  of  the  same  opinion. 

Order  of  Sessions  quashed. 


Johnson  and  Others  v.  Hudson. 

11  East,  180.    May  6, 1809. 

A  factor  selling  a  parcel  of  prize  manafactnred  tobacco,  consigned  16  him  from  his  cor- 
respondent at  Chumsey^  of  which  a  regular  entry  was  made  on  importation,  bat  with- 
out having  entered  liimself  with  the  excise  office  as  a  dealer  in  tobacco,  nor  having  any 
licence  as  such,  may  yet  maintain  ao  action  asainst  the  vendee  for  the  value  of  the 
goods  sold  and  delivered :  and  this,  though  ui^  tobacco  .were  sent  te  the  defendant 
without  a  permit,  at  his  desire ;  there  being  no  fraud  upon  the  revenue,  but  at  most  a 
breach  of  revenue  regulations  protected  by  penalties:  even  if  such  factor  could,  upon 
this  single  and  accidental  instance,  be  cotisidered  as  a  deaUr  in  tobacco  within  the 
meaning  of  the  stat.  29  Geo.  3.  c.  68.  s.  70,  which  requires  every  person  who  shall  deal 
in  tobacco  first  to  take  out  a  licence  under  a  penalty. 

THIS  was  an  action  to  recover  60Z.  75.  the  value  of  21  lbs.  of  tobacco-segars 
sold  and  delivered  by  the  plaintiff  to  the  defendant  in  November  1806.  The 
tobacco  appeared  to  be  partly  manufactured ;  and  the  principal  question  made 
at  the  trial,  at  OuildhaU,  was,  Whether  the  plaintiffs,  who  had  never  before 
dealt  in  tobacco,  but  had  had  the  tobacco  in  question,  parcel  of  a  larger  quan- 
tity, consigned  to  them  from  Cfuemsey,  to  be  disposed  of,  and  who  had  made 
a  regular  entry  of  it  on  importation,  but  had  not  entered  themselves  with  ihe 
excise  office  as  dealers  in  tobacco,  nor  had  any  licence  as  such,  and  who  had 
sent  out  to  the  defendant,  at  his  desite,  the  tobacco  in  question,  without  a  per- 
mit, were  entitled  to  maintain  this  action  against  him  for  the  value  of  it? 
Lord  Ellenborough,  C.  J.  thought  that  the  plaintiffs  were  entitled  to  recover, 
and  they  obtained  a  verdict  accordingly.  But  an  objection  having  been  made 
to  the  action  on  the  ground  of  the  requisites  of  certain  acts  of  parliament  not 
'  having  been  complied  with  by  the  plaintifi  to  entitle  them  to  sell  this  commo- 
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dity,  leave  was  giren  to  the  defendant's  counsel  to  m9ve  to  set  aside  the  verdict 
and  enter  a  nonsuit,  if,  upon  further  examination  of  the  acts,  the  objection 
should  appear  to  be  well-founded. 

WigUy  accordingly  moved  to  that  purpose  in  the  last  term,  and  stated  the 
several  provisions  of  the  acts,  on  which  he  relied.  The  stat  29  Geo.  3.  c.  68, 
for  granting  the  duties  on  tobacco,  enacts,  (s.  70,)  that  every  person  who  shall 
deal  in  tobacco,  shall,  before  he  shall  deal  therein,  take  out  a  licence ;  which 
by  s.  72,  is  to  be  rented  yearly,  under  a  penalty  of  50/.  The  stat.  30  Geo. 
3.  c.  40.  s.  4,  enacts,  that  no  tobacco  (except  Spanish  or  Portuguese)  shall  be 
imported  either  wholly  or  in  pert  manufactured,  on  pain  of  forfeiting  all  such 
tobacco,  with  the  packages,  and  also  the  ship  in  which  it  was  imported.  And 
by  stat.  43  Geo.  3.  c.  VSk,  s.  5,  prize  tobacco  is  made  subject  to  the  regula- 
tions and  forfeitures  of  the  former  acts.  Upon  these  acts  he  contended  that 
none  but  a  licensed  dealer  could  legally  deal  in  this  commodity ;.  and  the  deal- 
ing in  it  by  every  other  person  being  made  illegal,  no  action  could  be  main- 
tained upon  any  such  contract  of  sale  by  the  plaintiff,  on  the  same  principle 
which  prohibits  a  recovery  upon  a  smuggling  contract. (a)  The  goods  were 
also  seizable  in  their  transit  without  a  permit,  and  afterwards  in  the  stock  of 
the  vendee,  which  would  have  been  by  so  much  increased  without  any  permit 
to  cover  and  protect  that  increase.  And  he  referred  to  Gallini  v.  LaJtiir%e{h) 
where  it  was  held  that  no  action  could  be  maintained  for  breach  of  an  agree- 
ment to  dance  at  an  unlicenced  theatre,  the  stat.  10  G.  2.  c.  28,  prohibiting  all 
theatrical  representations  without  licence. 

The  Court,  in  the  absence  of  Lord  Ettenborough,  reluctantly  granted  a  rule 
to  shew  cause ;  observing  that  here  there  was  no  ftaud  upon  the  revenue,  on 
which  ground  the  smuggling  cases  had  been  decided ;  nor  any  clause  making 
(he  contract  of  sale  illegal ;  but  at  most  it  was  the  breach  of  a  mere  revenue 
regulation,  which  was  protected  by  a  specific  penalty :  and  they  also  doubted 
whether  this  plaintiff  could  be  said  to  be  a  dealer  in  tobacco  within  the  roean« 
ing  of  the  act.  And  when  in  this  term,  the  Court  being  full,  it  was  moved  to 
make  the  rule  absolute ;  no  counsel  appearing  on  the  part  of  the  defendant  to 
shew  cause  when  the  cause  was  called  on  in  the  paper  of  new  trials ;  Lord 
Etteftborough,  C.  J.  said,  that  the  Court  had  considered  the  question  since  the 
rule  was  granted,  and  were  all  satisfied  that  no  objection  lay  to  the  action ; 
therefore  they  discharged  the  rule. 


Edwards  v.  Dunch. 

nEiiflt,183.    May  8, 1809. 


The  role  to  declare  in  replevin  may  be  aenred  at  any  day  before  the  time  in  the  rale  is 
expired,  and  the  plaintiff  must  declare  within  four  days  after  sach  aenrice. 

A  RULE  was  giv^n  to  declare  in  replevin  within  14  days  after  the  end  of 
Hilary  term(c)  which  ended  on  the  t2th  of  February y  but  it  was  not  served 
till  the  23d ;  and  no  notice  being  taken  of  it,  judgment  was  signed  for  want  of 
«  declaration.  Whereupon  Wigley  on  a  former  day  moved  to  set  aside  the 
judgment  for  irregularity ;  and  contended  that  the  rule  must  be  served  at  least 
4  days  before  the  expiratiop  of  it ;  (which  had  not  been  done  here :)  otherwise 
it  might  as  well  be  served  at  any  time,  even  after  the  time  mentioned  in  the 
rule  was  out.  Marryat  now  resisted  the  alleged  irregularity^  upon  the  ground 
that  it  was^  sufficient  to  serve  the  rule  to  declare  in  replevin  at  any  time  before 
it  expired,  and  the  plaintiff  was  bound  to  declare  within  4  days  after  such  ser- 

(a)  Clugat  ▼.  Pendtma^  4  Term  Rep.  466.     Waymell  v.  Reed^  5  Term  Rep.  699. 
(h)  Vide  5  Term  Rep.  242,  and  vide  Ribbary  v.  CrickeU^  I  Bos.  A  Full.  964,  and 
BUUehford  ▼.  Pregton^  8  Term  Ren.  89. 
(e)  Theae  mlea  are  entered  as  or  the  last  day  of  the  tenn« 
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yice.  And  oo. reference ;to  the  Master  by  ihe  Court,  be  reported  tbe  practice 
^  1^  as  last  stated ;  and  the  judgment  was  therefore  held  to  be  regular,  and 
the  rule  for  setting  it  aside  was  discharged. 


Hint  V.  HiU. 

a£a^t,184.    |tfa7  8,l@09. 


The  plaintiff  in  trespass  for  breaking  his  close,  who  recorerv  less  than  40#.  is  not  enti- 
tlea  to  costs'  of  increase  merely  becaase  a  y'ww  was  granted,  before  tbe  trial,  though 
upon  tbe  api^ication  of  the  defendant. 

IN  trespass  fqr  breaking  and  entering  the  plaintiff's  close,  to  which  the 
geBQrai  issqe  was  pleaded,  the  defendant  applied  for  a  view,  which  was  had 
accQj^dingiy ;  and  at  the  trial  the  pkintiff  obtained  a  verdict  ibr  JOs. :  but  the 
Judge  did  not  certify  that  the  title  caqie  in  question.  Ai^d  on  a  former  day  in 
thi?  term  a  rul^  was  obtained  by  The  ^^tormy^Generql  fpr  the  defendant  to 
|diew  cause  nirhy  the  plaintiff  /should  not  be  allowed  his  costs  of  increase,  and 
^at  tl^e  ]\£aster  should  Ux^  sqch  costs  upon  the  postea :  land  be  relied  upon  the 
case  of  Kmpster  y.  ffeqcon,  1  Ld.  Ray.  76,  and  Salk.  665,  where  upon  a  view 
gruH^  in  trespass,  the  plaintiff  had  his  full  costs  allpwed,  though  the  jury 
gave  undei  405.,  and  there  was  no  certificate  that  the  title  came  in  question. 

Clarke  and  Hultock  opposed  the  rule,  and  answered  the  case  cited  by  shew- 
ing, ths^t  it  w^  before  the  statute  4  Ann.  c.  16.  s.  8,  allowing  the  Court  on  mo- 
tion to  dJLTeci  a  vieiy.  Before  that  statute(a)  there  could  be  no  view  till  after 
the  cause  had  been  brought  to  trial,  whe|n,  if  the  Judge  thought  proper,  the 
ca^ise  was  adjburned  to  enable  the  jurors  to  have  a  view ;  and  this  was  entered 
'^ppn  Uie  record,  ,as  was  done  in  the  case  referred  to :  apd  then  the  Court  in-  * 
ferr^  th^t  the  title  must  have  come  in  question.  ^  But  nq  such  inference  can 
now  be  made,  when  a  view  is  granted  of  course  upon  the  previous  motion  of 
fi\i\\e^  painty.  And  it  matters  not  that  it  wa^  had  upon  the  motion  of  the  defend-  , 
Aij^t  \n  this  caqe;  for  if  the  fact  of  a  view  having  been  had  is  to  carry  the  costs, 
Uiough  the  verdict  be  under  4O5.,  and  thei;e  he  nq  certificate  of  tl^e  Jpdge, 
eyery  pli^i^iff  in  trespass  will  move  for  a  v^w,  which  will  operate  as  a  repeal 
of  the  Stat  22  &  23  Car.  2.  c.  9,  restraining  the  costs  where  the  verdict  is 
under  40^.,  unless  the  Judge  certify  that  the  title  was  in  question ;  or  under 
the  Stat.  8  dL  9  W.  3.  c.  11.  s.  4,  that  the  trespass  was  wilful  and  m;ilicious. 

Lord  Ellenborough,  C.  J.  There  seems  to  be  no  reason  for  allowing  costs 
of  increase  because  a  view  was  had,  for  that  may  be  granted  where  the  title  is 
not  in  question. 

Per  Curiam,  '  Rule  discharged. 


jDoe,  on  the  several  Demises  of  Susan  Blacksell,  Joseph  Pal- 
jner,  Wm,  Clarke,  apd  Sarah  his  Wife,  Joseph  Cooke,  Ben- 
jaxpin  White,  and  Jane  hiff  Wife,  and  Mary  Harris,  t;.  TomkinB 
and  Wife- 

llEaat,ia&.    May  9,1800. 

DoyiB^M  of  contiii;peot  remaibdere  in  a  copyhold,  not  being  in  tbe  seisin,  cannot  make  a 
'  furrender  of  their  interest ;  nor  will  such  a  surrender  operate  by  estoppel  against  tbe 
{lactiiBS  or  their  heirs.' 

THIS  was  an  ejectment  to  recover  possession  of  certain  copyhold  lands  and 
"  (a)  Vide  a  Tidd,  716.  •■'-•■        — 
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baildiofrs  held  of  the  manor  of  Tharpe^n^kC'Sbken,  in  J5»t<x ;  the  di^onteef 
were  laid  on  the  t2th.  of  January  1803 ;  and  at  the  trial  a' verdict  Was  takM 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  this  case. 

John  Blacksell  being  seised  to  him  and  his  heirs  of  the  premises  above  de- 
scribed, and  haying  duly  surrendered  them  to  the  use  of  his  will,  by  his  will 
dated  the  3d  of  January  1761,  devised  them  to  his  brother  Thomas  Blaeksdl 
for  life :  remainder  to  his  nephew  T,  B.  junior,  son  of  his  said  brother,  "  for 
life^  and  after  kis  deeease,  unto  suck  of  my  nieces,  d«ughterb  of  my  said  bto^ 
ther  Tkomas,  which  he  had  by  EHxabetk  his  late  wife  deeeated,  as  ihaXl  he 
then  Hving,  to  be  equally  divided  amongst  them,  share  and  share  alike/'  as  ten- 
ants in  common  in  fee.  The  testator  died  in  1769!  whereupon  Thomas 
BlackstU  sen.  was  admitted  to  the  premises  for  life;  and  at  a  court  baron  held 
in  July  1774,  T,  B,  jun.  was  admitted  for  his  life  in  reversion,  escpe^tant  on 
the  estate  for  life  in  his  father.  At  tKe  same  couirt  jStkroA  thie  wire  of  JR.  Ifaeh' 
Key,  EHzabeth  the  wife  of  J.  Bumby,  Martha  the  wife  of  A.  WalUs,  and 
Mtry,  Jane  and  8usan  Blacksell,  spinsters,  the  testatof  s  six  nieces,  daughters 
of  his  brother  Thomas  by  Elizabeth  his  wiib,  were  severally  admitted  in  fee 
to  an  undivided  sixth  part  each,  in  reversion  expectant  on  the  two  former  life 
estates  of  their  father  and  brother,  and  immediately  surrendered  to  their  bro- 
ther Thmnas;  Sarah  Hackney,  Elizabeth  Bumby,  and  Martha  Wtdlh,  being 
firrt  severally  and  secretly  examined  apart  from  their  respective  faoabdnds  by 
the  steward,  according  to  the  custom  of  the  manor,  aikd  irc«ly  cdnsenting ;  and 
21  Blackull  the  testator's  nephew  was  thereupon  admitted  in  fee.  The  hus- 
bands of  the  three  married  sisters*  were  no  parties  to  their  admissions,  or  to  the 
surrenders  by  them  to  their  brother  Thomas.  Thomias  Blacksell  sen.  and  jun. 
at  the  same  court  mortgaged  the  premises  for  500/.  to  J.  Raifard,  who  after- 
wards made  a  further  advance,  and  in  1784  had  if  surrender  of  the  equity  of 
redemption  from  the  son ;  the  father  being  then  dead ;  and  Au^onf  was  ther^ 
upon  admitted  in  fee,  and  surrendered  to  the  use  of  his  will.  Kaiford  devised 
to  trustees  for  the  defendant  Ann  Tomkins  his  only  child ;  which  trustees  have 
been  admitted  as  the  devisees  under  his  will :  and  she  and  her  tesband  are  in 
possession  of  the  premises  in  question.  Thomas  Blacksell,  jon.  died  7tfa  June 
1801 ;  at  which  time  only  four  of  the.testator^s  nieces  were  \ina^ ;  namely, 
Susan,  the  first'  named  lessor  of  the  plaintiff,  Sarah  then  the  widow  of  R. 
Hackney,  Martha  then  the  wife  of  R.  WaUis,  and  Mary  then  the  wife  of  J, 
Harris,  Martha,  Sarah,  and  Mary,  all  died  before  the  date  of  tlie  demises 
in  this  ejectment.  Joseph  Palmer,  the  second  lessor,  is  the  grandson  of  Sarak 
Hackney  by  a  deceased  daughter,  who  with  Sarah  the  wife  of  IV.-  Clarke,  the 
third  lessors,  were  her  coheiresses.  Joseph  Cooke  the  fourth  lessbr  is  the  heir 
of  Martha  WaJSis,  and  Jane  the  wife  of  Benjamin  White,  and  Mary  Harris 
spinster,  the  remaining  lessors,  are  the  daughters  aiid  coheiresses  of  Mary  the 
wife  of  J.  Harris.  Elizabeth  Bumby  and  Jane  Blacksell,  the  only  two  other 
nieces  of  the  testator,  died  in  the  lifetime  of  their  brother  Thomas  BlaekseU, 
jun.  The  lessors  of  the  plaintiff  were  duly  admitted  at  the  lord's  court  to  their 
several  proportions  claimed  in  the  premises  on  the  28d  of  Edhruary  1806. 
The  question  for  the  opinion  of  the  Court  was,  whether  the  plaintiflh  were  en- 
titled to  recover  ? 

Marryat,  for  the  plaintiflb,  begflu  by  arguing  that  the  testator's  nieces  had 
only  contingent  remainders  at  the  time  of  the  surrenders  made  by  them,  which 
surrenders  were  therefore  incapable  of  being  made,  and  could  not  operateby 
way  of  estoppel.  And  that  the  surrenders  by  the  feme  coverts,  without  their 
btisbands,  was  clearly  void,  according  to  Stevens  v.'  T)^ell,  2  Wils.  1. 

The  Court,  however,  thought  it  unnecessary  to  hear  him ;  it  being  clear  that 
the  remainders  to  the  nieces  were  contingent:  and  being  of  opinion  that  a 
party  who  was  not  in  the  seisin  could  not  surrender  a  copyhold ;  and  that  a 
surrender  could  not  operate  by  way  of  estoppel,  but  could  only  pass  what  the 
party  then  had.     And  Lowes,  who,  was  to  have  argued  for  the  defendants^' 
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admitting  that  .he  could  not  support  their  title  on  these  grounds ;  the  Court  gave 
judgment  for  tike  posted  to  be  delivered  to  the  plainti£(a) 


Fisher  D.  Pimbley. 

a  But,  188.    May  9, 1809. 

Debt  on  boed,  which  was  oonditioned  to  perform  an  award  ',  plea  no  award ;  replication 
setting  out  an  award ;  rejoinder  stating  tbe  whole  award,  nn  which  were  recited  the 
bonds  of  submission,  whereby  it  appeared  that  the  awara  was  not  warranted  by  the 
submission  :)  and  then  demurring.  Held  that  the  rejoinder  was  not  inconsistent  with, 
nor  a  departure  from  the  plea.  Under  a  submission  of  all  matters  in  diflference  be- 
^tween  A.  and  B.,  an  award  on  matters  in  difference  between  i^.  and  B.,  C.  and  D. 
jointly,  directing  Jl,  to  pay  B.  a  certain  sum  as  a  compensation  for  coals  gotten  by  Jl, 
belonging  to  B.  or  to  B.  and  others,  and  directing  B,  to  give  A,  a  bond  to  indemnify 
him  against  the  claims  of  C  and  D.  is  bad. 

TO  debt  on  bond,  dated  12th  of  March  1807,  for  300Z.,  the  defendant  craved 
oyer  of  the  bond  and  of  the  condition,  by  which  it  appeared  that  the  bond  was 
given  for  the  performance  of  an  award  of  certain  arbitrators  to  whom  it  was 
referred  to  arbitrate  and  determine  cmicerning  all  causes  of  action,  controver-  * 
sies,  and  demands  whatsoever  between  the  plaintiff  and  defendant,  so  as  the 
award  in  writing  under  their  hands  should  be  ready  to  be  delivered  on  or  be- 
fore the  12th  of  June  1807 :  and  then  he  pleaded  that  the  arbitrators  in  the 
condition  named  did  not  make  any  award  under  their  hands  ready  to  be  deli- 
vered, d&c.  on  or  before  the  said  12th  of  June,  and  this  he  is  ready  to  verify, 
d&c.  The  plaintiff  replied  that  the  arbitrators  in  tbe  condition  named,  within 
the  time  limited,  &c.  duly  made  their  award  in  writing  under  their  hands  of 
and  concerning  the  premises  in  the  condition  mentioned,  ready  to  be  delivered, 
6lo.  by  which  they  awarded  that  the  defendant  should  pay  to  the  plaintiff  124/. 
55.  2d.  on  the  8th  of  July  1807,  as  a  compensation  for  all  the  coal  by  him  got- 
ten in  such  manner  as  was  therein  before  mentioned :  and  they  thereby  further 
awarded  mutual  releases  up  to  the  date  of  the  bonds  of  reference :  and  that 
the  plaintiff  should  also  execute  and  deliver  to  the  defendant  at  his  expence  a 
bond  in  the  penalty  of  40/.  conditioned  to  indemnify  the  defendant  from  all 
actions,  d&c.  and  demands  by  J".  RothweU  (and  two  others  by  name)  on  account 
of  the  defendant  having  worked  or  gotten  any  coal  out  of  a  certain  estate  called 
Shaw  Place,  and  a  certain  lane  adjoining,  or  either  of  them,  before  the  date  of 
the  bonds  of  reference,  d&c.  And  then  the  plaintiff  alleged  that  the  defendant 
had  notice  of  this  award,  but  did  not  pay  the  124/.  55.  2i/.,  the  sum  awarded. 
The  defendant  rejoined,  thai  the  said  supposed  award  is  in  the  words  following, 
to  wit,  &c.  and  then  he  set  out  the  whole  award  verbatim,  wherein  the  arbi- 
trators  stated  the  bonds  of  reference,  by  which  it  appeared  that  the  subject  of 
reference  was  of  idl  actions,  controversies,  d&c.  and  demands  between  the  plain" 
t^  and  defendant,  as  before  set  forth,  and  that  the  arbitrators  found  "  that  the 
defendant  had  at  the  date  of  the  said  bonds  worked  and  gotten  divers  quanti- 
ties of  coal  belonging  to  the  plaintiff,  or  to  him-  and  some  other  person  or  per^ 
sons,  in  and  under  a  certain  estate  called  Shaw  Place,  d&c.  and  under  a  certain 
lane  adjoining,  &c.  and  that  the  plaintiff  demands  from  tbe  defendant  a  com- 
pensation for  all  the  coals  so  gotten  by  the  defendant."  And  they  awarded 
the  defendant  to  pay  to  the  plaintiff  124/.  55.  2d.  on  the  8th  of  July  then  next 
"  as  and  for  a  compensation  for  all  the  coal  gotten  by  him  as  aforesaid :"  and 
then  they  awarded  the  mutual  rdeases  and  the  bond  of  indemnity  from  the 
plaintiff  to  the  defendant  as  mentioned  in  the  replication.  To  this  rejoinder 
the  plaintiff  demurred,  and  alleged  for  special  cause,  that  such  rejoinder  waa 
a  dq>arture  from  the  plea,  and  neither  confessed  and  avoided,  nor  denied,  the. 
matters  pleaded  in  the  replication,  &c. 

(a)  Vide  1  Watk.  310.     Taylor  y.  Philips,  1  Vns.  230,  and  GoodtitU  ▼.  Mor»e,  3  Term 
Rep.  365. 
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The  grounds  of  objection  to  the  award  were,  Ist,  its  having  directed  the 
money  to  be  paid  to  the  plaintiff  for  coals  stated  to  have  been  gotten  by 
the  defendant  belonging  to  the  plaintiff,  or  to  him  and  some  other  j^scn  or 
persons ;  when  the  submission  was  confined  to  matters  in  difference  between 
the  plaintiff  and  defendant  only.  2dly,  That  it  directed  a  bond  of  indemnity 
to  be  given  to  the  defendant  at  his  expence  against  future  claims  and  actions 
by  three  several  persons,  upon  matters  not  submitted  to  the  arbitrators,  and  was 
therefore  uncertain  and  not  final.  And  the  validity  of  the  first  of  these  objec- 
tions  was  very  faintly  questioned  by  Scarlett  on  behalf  of  the  plaintiff,  (suppos- 
ing the  rejoinder  to  be  good.)  -  But  against  the  second,  he  relied  on  Philips  v. 
Kmgh£ley^{a)  where  an  award  that  the  defendant  should  execute  a  covenant  to 
indemnify  the  plaintiff  against  all  costs  damages  and  expences  which  should 
happen  by  means  of  any  mrther  proceedings  in  an  action  begun  at  the  instance 
of  the  defendant,  and  at  issue  in  C.  B.,  wherein  Marshall  qui  tarn  was  plaintiff,  and 
the  then  plaintiff  defendant,  was  held  good.  And  he  urged  that  at  any  rate, 
if  the  award  of  the  bond  of  indemnity  were  void,  the  award  would  only  be 
void  for  that  excess.(6) 

The  principal  question,  however,  argued  was,  whether  the  rejoinder,  setting 
out  the  award  in  fact,  according  to  the  truth,  which  award  had  been  defectively 
set  out  by  the  plaintiff  in  his  replication,  were  a  departure  firom  the  defendant's 
plea,  wherein  he  had  before  stated  that  the  arbitrators  had  made  no  award  ? 

Scarlett  contended  that  it  was  a  departure ;  for  a  plea  of  no  award  means  no 
award  in  fact ;  and  cited  Farrer  v.  Gate,  Palm.  51 1 ;.  Skinner  v.  Andrews^,  1  Lev. 
245 ;  House  v.  Lander ,  ib.  65 ;  Harding  v.  Holmes,  1  Wils.  122*,  wherein  several 
other  cases  in  point  were  referred  to,  and  Praed  v.  The  Duchess  of  Cumber'- 
land,  4  Term  Rep.  565,  and  2  H.'  Blac.  260.  The  defendant  ought  to  have 
rejoined  no  such  award  as  set  out  in  the  replication :  and  if  issue  had  been 
taken  on  that,  and  any  material  variance  had  appeared  between  the  award  set 
out  in  the  replication,  and  the  award  proved,  the  issue  must  have  been  found  for 
the  defendant. 

Yaies,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  last  is  the  only  point  which  was  arguable. 
The  award  is  clearly  bad,  inasmuch  as  it  awards  compensation  to  the  plaintiff 
for  coal  gotten  by  the  defeUdant  belonging  to  the  plaintiff,  or  to  him  and  some 
other  person  or  persons;  and  though  it  directs  a  bond  of  indemnity  to  be 
given  by  the  plaintiff  to  the  defendant  against  any  demands  by  three  certain 
persons ;  non  liquet  that  those  were  the  persons  interested  with  the  plaintiff  in 
the  coals  which  had  been  gotten  by  the  defendant,  and  for  which  the  compensa- 
tion was  a'warded.  The  compensation  therefore  has  been  awarded  to  the  one 
party,  without  any  equivalent  appearing  on  the  other  side.  Then  the  award 
being  bad,  the  only  question  is,  whether  the  defendant  can  shew  such  bad 
award  in  his  rejoinder,  consistently  with  his  formier  allegation  in  the  plea,  that 
there  was  no  award  ?  The  plaintiff  in  his  replication  sets  out  an  award ;  and 
if  he  had  set  it  out  truly,  it  is  clear  that  the  defendant  might  have  demurred  to 
it :  but  not  having  set  it  out  truly,  where  is  the  inconsistency,  or  departure  from 

(a)  Stra.  903.  Pagt,  J.  there  held  the  award  bad ;  the  other  three  Jadgei  held  it  good. 
According  to  Mr.  Ford's  MS.  the  majority  said  "  that  the  poor  being  interested  in  the 
suit  as  well  as  the  plaintiff,  he  could  not  release :  nor  would  the  award  bind  the  poor, 
they  not  being  parties  to  the  submission.  And  though  it  were  objected  that  the  covenant 
might  be  a  foandatlon  for  a  fresh  suit,  so  might  a  bond  or  an?  other  security,  without 
which,  no  possible  end  could  be  made  of  the  matter :  and  therefore  the  court  held  it  good 
for  the  necessity  of  the  ease.  As  to  the  other  part  of  the  objection,  that  the  costs  were 
uncertain  ;  these  might  be  ascertained  by  the  party  himpelf,  if  he  thought  proper  to  pro- 
ceed. And  Lee,  J.  cited  Beale  ▼.  Beale,  Cro,  Car.  383,  where  an  award  to  pay  the 
charges  of  a  #iti<  was  held  good,  because  the?  would  be  ascertained  by  the  attorney's 
bringing  in  his  bill.  And  so  judgment  was  ^iren  for  the  plaintiff;  P^ge,  J.  still  dissent* 
inc.  JVWs — They  all  a^eed  that  if  the  suit  could  not  possibly  have  been  released,  or 
otherwise  immediately  discharged,  the  award  would  have  been  void." 

(h)  Vide  Ingram  v.  Milnes,  S  East,  445. 
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the  plea,  in  the  defendant's  doing  that  whieb  the  plaintiff  ought  to  hare  done, 
setting  oat  the  award  in  faet,  and  then  demurring  to  the  true  award  so  set  out? 
He  thereby  still  maintuned  his  former  allegation,  that  there  was  no  award ;  in 
other  words  that  there  was  no  legal  and  valid  award  under  the  submission, 
which  is  the  samfe  as  no  award.  There  is  no  inconsistency  in  this^and  there* 
fore  no  departure. 

Lb  Blanc,  J.(ii)  The  award  cannot  be  maintained,  as  it  was  madis  of 
matters  not  submitted  to  the  arbitrators ;  for  the  submission  was  only  of  mat^ 
tevs  in  diffhrence  between  the  plaintiff  and  the  defendant ;  and  the  award  is  of 
matters  between  the  defendant  and  the  plaintiff  and  other  persons.  If  the 
matters  submitted  between  these  parties  had  comprehended  matters  in  diffe- 
rence between  the  defendant  and  the  plaintiff  together  with  others,  theii  an 
award  of  compensation  to  the  plaintiff  for  the  whole  value  of  the  coals  taken, 
with  an  indemnity  from  him  to  the  defendant  against  the  claims  of  those  others 
for  their  proportions,  might  hare  done :  but  the  submission  was  not  so  extend- 
ed. Then  as  to  the  departure,  the  defendant  by  his  rejoinder  only  puts  the 
Elaintiff's  case  in  the  same  state  on  this  record  as  it  would  have  been  if  he 
ad  set  out  the  award  truly ;  and  it  only  shews  that  the  award  in  fact  made  is 
not  a  good  award  in  point  of  law. 

Baylbt,  J.  A  submission  of  matters  in  difference  between  A.  and  B.  does 
not  include  matters  in  diflference  between  A.  and  B.  and  others  jointly :  the 
award,  therefore,  was1>ad.  Then  a  plea  of  no  award  means  no  award  according 
to  the  submission ;  that  is  the  plain  meaning  of  it.  I  do  not  agree  with  the 
argument,  that  the  defendant  might  have  defended  himself  by  taking  issue 
upon  the  award  as  stated  in  the  replication ;  for  there  was  such  an  award  as  is 
th^re  stated ;  but  it  was  not  an  award  made  conformably  to  the  submission,  which 
would  have  appeared  to  be  the  case  if  the  whole  had  been  truly  set  out  in  the 
replication.  Then  the  rejoinder  first  setting  out  the  true  award,  and  then 
demurring  to  it,  is  no  more  in  effect  than  saying  that  there  was  no  award 
conformable  to  the  submission,  and  therefore  no  award ;  which  maintuns  the 
plea.(l)  Judgment  for  the  Defendant. 


Sir  Henry  Strachey,  Bart,  and  Giles  v.  Turley,  Burt,  and 

Others. 

11  Eaet,  194.    May  9, 1809. 

Where  an  election  committee  had,  under  the  itat.  28  Geo.  3.  e.  62,  reported  to' the  Honae 
of  Commotia  that  two  seoeral  petitions  againat  the  return  of  members  to  serve  in  Par- 
liament for  £a<t  Grimstead  were  frivolous  and  vexatious,  whereupon  the  then  Speaker, 
on  application  of  the  parties  grieved,  had  referred  the  costs  to  be  taxed  on  botn  peti- 
tions jotnt/y,  and  had  first  granted  a  certificate  of  the  amount  of  such  joint  taxation, 
and  afterwards  another  amended  certificate,  referring  to  the  former,  and  apportioning 
bow  much  of  tbe  costs  were  incurred  in  opposing  each  petition  sq/aratdy^  and  how 
much  jointly:  held  that  both  these  certificates  being  invalid,  tij  reason  that  tbe  act 
onl^  authorizes  the  costs  to  be  taxed  separately  on  each,  distinct  petition,  a  new  and 
valid  certificate,  ascertaining  the  separate  costs  incurred  on  each  petition,  might  be 
granted  by  the  Speaker  of  a  new  Parliament;  the  act  mentioning  the  Speaker  gene- 
rally. 

IN  consequence  of  the  former  decision  of  the  Court  in  the  cause  between 
these  parties,  which  is  reported  in  my  7th  volame,  507,  nonsuits  were  entered 
in  the  three  several  actions  of  debt  which  had  been  brought  by  these  plaintiffs, 
the  first  upon  the  Speaker's  original  certificate  for  costs  against  Frost  and  these 
defendants jotn//y,  on  account  of  their  frivolous  and  vexatious  petition  against 
the  return  of  the  plaintiffs  as  burgesses  for  the  borough  of  East-Chimsttad  to 

(a)  Grose^  J.  was  abeent  from  indisposition. 

(I)  Vide  Kyd  on  Awards  300.    FotoUr  v.  C/ariE:,  3  Day  231. 
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the  parlianftent  which  met  in  4802 ;  the  second,  upon  the  Speaker's  amended 
certificate  against  JFVosi  aJwu^  for  his  Hparoie  proportion  of  the  costs  given 
to  the  plaintiff;  and  the  third  upon  the  same  amended  certificate  against  these 
defendants  aUme^  for  their  s^parqie  proportioa  of  the  costs.  These  nonsuits 
were  entered  in  IHuty  term,  18QQ.  On  the  24th  of  October^  in  the  same 
year,  that  parliament  was  dissoWedy  without  any  further  proceedings  having 
been  had  by  the  plaintiflSi  for  the  recovery  of  their  costs ;  and  a  new  parliament 
was  assembled  on  the  22d  of  June  1807.  On  the  17th  of  March  1806,  the 
Speaker  made  the  two  following  certificates,  which  were  produced  in  evidence. 
Whereas  J,  H,  Ley,  Esq.  clerk  assistant  of  the  House  of  Commons^  and 
Nicholas  Smith,  Esq.  one  of  the  masters  of  the  High  Court  of  Chancery,  who 
were  duly  authorized  and  directed  by  me  according  to  the  act  of  the  5&th  G. 
3.  c.  I»2,  to  examine  and  tax  the  costs  and  expences  of  Sir.  H.  Strachey  BarU 
and  />.  iSiks,  Esq.  incurred  by  them  in  opposing  the  petition  of  several  persons 
whos^  names  are  thereunto  subscribed,  on  behalf  of  themselves  and  others 
stiiing  themselves  the  electors  of  the  town  and  borough  of  Easi-Grimstead, 
presented  to  the  House  of  Commons  upon  the  1st  of  December  1802,  com^ 
plaining  of  the  undue  election  and  return  of  them  the  said  Sir.  JET.  8*  and  D, 
G.  as  burgesses  to  serve  in  parliament  for  the  said  borough  of  East*Grinutead^ 
have  reported  to  me  the  amount  of  such  costs  and  expences-;  now  I  do  hereby 
certify,  that  the  said  costs  and  expences  allowed  in  the  said  report  amounted 
to  the  sum  of  36U  145. 2d.  Given  under  my  hand,  this  17th  of  March  1808, 
Cha.  Abbifif  Speaker.-^There  was  a  similar  certificate  of  the  Speaker,  certifyr 
ing  the  amount  of  the  plain(ifi''s  costs  in  opposing  the  petition  of  jUr.  FVost, 
at  961/.  Os.  lOd.  On  the  18th  of  April  1808,  a  copy  of  the  first  of  these 
certificates  was  served  on  the  defendants,  and  payments  of  the  costs  therein 
mentioned  demanded  of  and  refused  by  them  :  and  a  copy  of  the  last  stated 
certificate  was  served  on  Mr.  Frost,  and  payment  of  the  costs  therein  men- 
tioned was  demanded  of  and  refused  by  him.  Thereupon  this  action  of  debt 
was  brought,  wherein  theplaintiflb  declared  that  the  defendants  were  bdebted 
to  them  in  361/.  lis.  2d.  by  virtue  of  the  stat.  28  Geo.  8.  c.  62;  to  which  the 
defendants  pleaded  the  general  issue ;  and  at  the  trial  at  Westminster  a  verdict 
was  given  for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  a  case  re- 
serv^ ;  in  which  all  the  facts  of  the  former  case  were  stated,  with  the  addition 
of  those  above-mentioned :  and  if  upon  the  whole  the  Court  were  of  opinion 
that  the  plaintifi  were  entitled  to  recover,  the  verdict  was  to  stand  :  if  not,  a 
nonsuit  was  to  be  entered. 

Burrough,  for  the  plaintiffs.  1st,  It  is  no  objection  to  the  present  certificate 
of  the  Speaker,  od  which  the  action  js  brought,  that  he  had  before  granted 
certificates,  which  were  inefficient :  for  the  authority  given  to  him  for  this 
purpose  by  the  stat.  28  Geo.  8.  c.  52,  is  special ;  and  it  is  a  clear  principle  x>f 
law  that  every  special  authority  ought  to  be  pursued  in  substance  and  effect,  Co. 
Lit.  803.  b,  and  if  not  well  executed  in  the  first  instance,  may  afterwards  be 
execiued  properly,  3  Vtn.  Abr.  tit.  Authority,  423.  B.  pi.  4^:  and  here.it 
appears  from  the  former  decision,  7  East,  507,  that  the  Speaker's  authority  was 
not  well  executed  before;  for  the  first  certificate  was  bad,  because  it  did  not 
assess  the  costs  on  each  petition  separately;  and  the  second  certificate  was  of 
course  avoided,  because  it  was  founded  upon  the  first.  2dly,  It  is  no  objection 
that  the  Speaker  who  has  granted  the  present  certificate  was  chosen  by  a 
diQerent  House  of  Commons  fi^om  that  out  of  which  the  committee  who  reported 
the  petition  to  be  frivolous  and  vexations  was  nominated.  The  act  of  the  28 
Geo.  3,  does  not  confine  the  power  to  be  exercised  by  the  Speaker  of  that  par- 
liament, but  refers  to  him  by  the  name  of  the  Speaker,  as  a  known  officer, 
whenever  a  parliament  is  in  being.  The  words  of  the  19th  sect,  are,  that 
wherever  any  petition  shall  haive  bem  reported  by  a  committee  to  be  frivolous 
or  vexations,  "  the  party  or  parties,  if  any,  who  shall  have  appeared  before  the 
*'  committee  in  opposition  to  such  petition,  shaU  be  entitled  to  recover ,  Sfc.  the 
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**fiiil  costs  and  expmces**  ifc.  This  rests  the  right  to  the  costs  in  the  party 
grieved :  and  then  the  dame  proceeds,  "  such  costs  and  expences  to  be 
*'  ascertained  in  the  manner  hereinafter  directed."  Then  by  s.  22,  for  ascer- 
taining the  costs,  the  Speaker ^  on  application,  is  to  direct  the  same  to  be  taxed 
by  certain  officers,  who  are  required  to,  report  the  amount  to  the  Speaker ^  and 
he  is  to  sign  and  Mivef  to  the  parties  a  certificate  of  the  same  signed  by  him- 
self. The  Speaker  therefore  acts  throughout  as  a  mere  ministerial  officer, 
without  exercising  any  judgment  of  his  own  either  upon  the  propriety  of 
giving  costs  at  ail,  or  upon  the  amount  of  them.  It  never  could  have  been 
the  intention  of  the  legislature  that  the  party's  right  to  costs  once  vested  should 
be  afterwards  defeated  by  the  dissolution  of  the  parliament,  any  more  than  by 
the  death  or  resignation  of  the  individual  Speaker,  before  his  signature  of  the 
certificate.  This  is  not  like  parliamentary  proceedings  in  fieri  in  the  House 
of  Commons,  which  fall  to  the  ground *of  course  on  the  political  death  of  the 
House.  The  resolutions  of  election  committees  are  all  entered  on  the  Jour- 
nals, which  are  the  records  of  the  nation,  and  a  copy  of  which,  by  the  23d 
clause,  is  to  furnish  evidence  of  the  debt. 

Clifford^  contra,  admitting  that  a  special  authority  not  well  executed  at  first 
may  be  executed  afterwards ;  and  that  the  Speaker  in  certifying  the  amount  of 
the  costs,  had  only  a  ministerial  duty  to  perform ;  contended,  1st,  that  autho- 
rity was  only  given  to  the  Speaker  to  sign  one  certificate ;  and  that  authority 
having  been  once  exercised  by  him,  in  certifying  the  separate  costs  on  the  two 
petitions,  could  not  be  resumed  again  e?^  in  the  same  parliament.  The 
power  of  awarding,  costs  rests  altogether  upon  the  stat.  28  Geo.  3.  c.  52,  and 
the  wording  of  the  22d  clause,  with  reference  to  the  other  provisions  of  the 
law,  evidently  applies  to  the  grant  of  one  certificate  by  the  Speaker  of  the 
then  existing  House  of  Commons.  The  certific^e  is  tp  be  granted  on  appli- 
cation (singulariter)  to  the  Speaker,  and  the  officers  appointed  to  tax  the 
costs  are  to  report  the  amount  to  the  Speaker  of  the  said  House.  And  by  s. 
23,  the  costs  so  certified  as  above  are  given  to  the  party  entitled,  and  the  cer- 
tificate (which  can  only' extend  to  one  certificate)  of  the  Speaker,  and  a  copy 
of  the  Journals  of  the  House  of  the  resolutions  of  the  committee,  are  to  be 
the  evidence  of  the  debt.  If  a  new  action  were  now  brought  upon  the  former 
certificate,  a  recovery  in  this  action  upon  the  subsequent  certificate  would  be 
no  bar  to  the  other.  This  Court  exercising  its  discretionary  power  may  direct 
the  Master  to  review  his  taxation  of  costs,  if  faulty,  and  may  amend  what  is 
wrong ;  but  the  Speaker,  having  a  bare  authority  in  this  respect,  and  having 
once  exercised  it,  however  defectively,  is  functus  officio,  like  an  arbitrator(a) 
and  cannot  resume  the  authority  again.  The  parties  having  made  a  wrong 
application  before  to  the  Speaker  will  not  authorize  them  to  make  other  appli- 
cations to  him  for  the  same  purpose ;  <  and  without  their  application  the  Speaker 
has  no  power  to  direct  the  taxation.  The  22d  section  directs  fees  to  be  paid 
to  the  officers  for  taxing  the  costs ;  but  it  never  could  have  been  meant  that 
those  fees  should  be  paid  more  than  once  because  of  the  blunder  of  the  persons 
applying.  By  s.  24,  the  whole  amount  of  the  taxed  costs  may  be  recovered 
fi*om  any  of  the  persons  liable,  and  the  one  who  pays  may  recover  over  a  pro- 
portionable share  from  the  rest ;  but  if  a  taxation  once  made  could  be  rescinded 
at  any  subsequent  time,  and  a  new  certificate  issue,  it  would  lead  to  great 
difficulty.  But,  2dly,  whatever  the  case  might  be  of  a  second  certificate  issued 
during  the  same  parliament,  at  all  events  the  Speaker's  authority  was  at  an 
end  upon  the  dissolution  of  that  parliament.  The  party  entitled  must  suffer 
by  his  laches.  The  general  law  and  usage  of  parliament  is  clear,  that,  except 
where  otherwise  specially  provided  by  statute,  all  proceedings  pending  in  the 
House  of  Commons  expire  with  the  dissolution  of  the  representative  body,  and 
therefore  the  power  of  their  Speaker  must  necessarily  expire  at  the  same  time. 

(a)  Btt^ree  v.  Brwmltyi  6  East,  909,  was  cited. 
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It  cannot  make  any  difference  that  the  same  individual  happened  to  fill  the  chair 
of  the  House  in  successive  parliaments.  The  report  of  the  taxed  costs  is  to 
be  made  to  the  Shaker  of  the  said  House,  which  confines  the  authority  to  the 
Speaker  of  the  then  existing  House  of  Commons  in  which  the  proceedings 
originated.  Suppose  after  the  vote  of  the  committee  that  the  petition  was 
frivolous  and  vexatious,  the  parliament  had  been  dissolved,  no  proceedings 
could  have  been  had  upon  that  vote,  because  there  could  have  been  nobody  to 
make  or  receive  the  report  upon  it ;  and  if  the  political  existence  of  those  who 
had  a  judgment  to  exercise  upon  the  matter  were  expired,  of  course  the  au- 
thority of  their  ministerial  officer  must  also  have  expired.  It  was  even  nece^* 
sary  to  make  legislative  provision  by  the  33d  section  of  the  act,  that  an  election 
committee  should  not  be  dissolved  by  a  prorogation  of  parliament. 

Burrough  in  reply,  admitting  that  if  the  parliament  were  dissdved  before 
the  report  of  the  committee  to  the  House,  the  proceedings  might  fall  to  the 
ground,  contended  that  after  such  report,  which  would  be  plac^  on  the  Jour- 
nals, the  decision  was  conclusive,  and  all  the  consequences  would  follow,  there 
being  nothing  but  mere  ministerial  acts  to  be  done. 

Lord  Ellenbohouoh,  C.  J.  There  is  no  doubt  upon  either  ground  but  that 
the  last  certificate  of  the  Speaker  is  valid.  It  is  objected,  that  the  Speaker 
having  granted  onf  certificate  could  not  grant  another ;  and  I  admit  that  if  he 
had  before  granted  an  effective  certificate,  he  would  have  been  functus  officio^ 
and  could  not  have  granted  another ;  as  in  the  case  referred  to  of  the  arbitra- 
tor who  had  once  made  a  valid  award.  But  if  he  had  before  only  granted  void 
certificates,  and  the  costs  had  been  taxed  in  a  manner  which  the  legislature 
did  not  intend,  and  for  which  there  was  no  authority,  the  first  and  second  cer- 
tificates were  mere  nullities,  and  the  last,  which  alone  pursued  the  authority 
given  by  the  act,  is  valid.  The  act  directs,  sect.  18,  that  every  committee, 
when  they  report  to  the  House  their  final  determination  on  the  merits  of  the 
petition  which  they  were  sworn  to  try,  shall  also  report  whether  suck  petition 
were  frivolous  or  vexatious:  and,  sect.  19,  whenever  they  report  such  petition 
to  be  frivolous  or  vexatious,  the  party  opposing  *'  such  petition  shall  be  entitled 
to  recover  from  the  person  or  persons  who  shall  have  signed  such  petition  the 
full  costs  and  expences,"  d&c.  The  other  clauses  follow  in  the  same  terms. 
This,  therefore,  is  a  direction  applying  specifically  to  one  petition,  4ind  not  to 
several,  and  therefore  the  remedy  must  be  applied  severally  to  each  petition ; 
and  the  costs  an<\  expences  of  opposing  several  petitions  cannot  be  consoli- 
dated together  in  one  certificate,  as  was  done  in  the  first  certificate  granted 
upon  this  occasion.  Then  the  second  certificate  was  also  bad,  which  appor- 
tioned part  of  the  costs  separately  as  to  the  two  petitions,  but  still  certified  the 
great  bulk  of  the  costs  jointly  against  the  two  sets  of  petitioners.  ^  Both  these 
certificates  were  considered  by  the  Court  in  the  former  case  in  7  East,  507,  to 
be  void.  With  respect  to  the  next  question,  as  to  the  authority  of  the  Speaker, 
by  whom  the  present  certificate  was  granted,  to  make  it ;  his  ministerial  func- 
tion, as  it  is  rightly  called  in  this  respect,  is  described  in  section  22,  which 
mentions  him  in  general  terms  as  7^  Speaker ;  it  does  not  say,  "  the  Speaker 
at  the  time  of  making  the  report  of  the  committee,"  or  the  same  Speaker,  or 
use  any  words  to  that  effect,  so  as  to  confine  the  power  to  the  identical  indi- 
vidual who  then  happened  to  be  Speaker.  If  it  had  been  so  confined,  I  do 
not  say  that  we  should  violate  the  plain  letter  of  the  act,  in  order  to  relieve  a 
party  grieved  who  is  only  entitled  to  the  relief  given  by  the  act :  but  we  would 
not  confine  the  relief  in  the  manner  contended  for,  if  the  words  of  the  act 
and  the  sense  and  reason  of  the  thing  do  not  enforce  such  a  construction. 
The  clause  says,  that  "  on  application  made  to  the  Speaker  of  the  House  of 
Commons  by  any  such  petitioner,  d&c.  for  ascertaining  such  costs,  he  shall 
direct  the  same  to  be  taxed  by  two  persons  out  of  a  certain  description  of  offi- 
cers.  Now,  suppose  the  Speaker  had  died  after  the  report  of  the  committee, 
and  before  such  a  direction  to  those  officers  could  have  been  made ;  or  suppose 

Vol.  VI.  14 
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after  saeh  direction,  the  particular  officers  charged  with  the  taxation  had  died ; 
can  it  be  contended  that  the  succeeding  Speaker  in  the  otie  case  cpuld  not 
httVe  directed  the  costs  to  be  taxed  ■:  or  in  the  other,  that  the  same  Speaker 
wbuld  have  had  ho  power  to  direct  the  taxation  to  be  made  by  other  officers  in 
the  place  of  those  who  had  died.  Such  a  construction  would  be  most  mani- 
fb^tly  against  the  sense  of  the  act ;  and  yet  the  argument  would  still  apply 
that  the  authority  was  only  gi?en  to  the  same  Speaker,  and  that  he  could  only 
once  refer  the  costs  to  be  taxed.  The  words  of  the  act  are,  The  Speaker, 
that  is,  whosoever  shall  be  St>eaker  when  the  certificate  is  to  be  granted  :  there 
is  nothing  in  the  act  to  narrow  the  description  to  the  identical  person  who  was 
Speaker  at  the  time  of  the  report.  All  the  words  and  the  sense  of  the  act 
will  be  answered  by  reading  it  **  the  Speaker  for  the  time  being."  And  no 
difficulty  can  arise  from  supposing  that  difllerent  certificates  might  be  granted 
by  different  Speakers ;  for  as  soon  as  any  Speaker  has  legally  exercised  his 
function,  no  other  certificate  could  be  granted  by  himself  or  any  other  Speaker. 
The  Speaker's  authority,  qua  Speaker,  does  certainly  eikd  with  the  parliament : 
but  this  is  a  statutable  authority  given  to  be  exercised  by  the  Speaker  for  the 
time  being,  whoever  he  may  be :  and  if  it  be  not  well  executed  by  one,  it  may 
be  executed  by  another. 

Lib  BLiVNc,  J.{ti)  There  is  no  dispute  as  to  the  principles  upon  which  this 
cftse  is  to  be  decided.  It  is  a  special  authority  given  to  the  Speaker  of  the 
House  of  Commons,  and  if  it  be  not  well  executed  by  him  by  granting  a  valid 
certificate,  it  may  be  executed  again,  until  there  be  a  valid  execution  of  the 
authority.  The  first  question  then  is,  whether  the  Speaker  has  made  more 
than  one  valid  certificate  ?  And  I  think,  for  the  reasons  before  given,  he  has 
only  made  one  vaKd  certificate ;  and  there  has  therefore  been  only  one  certifi- 
cate, and  one  taxation  pursuant  to  the  act,  because  the  others  were  invalid, 
not  being  conformable  to  the  act,  and  no  action  could  have  been  maintained 
upon  them.  Then  it  is  objected  that  the  last  certificate  was  granted  by  the 
Speaker  of  another  parliament,  or  not  granted  by  the  same  Speaker  who  had 
been  applied  to  and  had  directed  the  taxation.  I  agree  that  nothing  turns  on 
the  fact  of  the  same  individual  having  been  chosen  Speaker  in  the  different 
parliaments,  and  I  think  the  question  would  have  been  exactly  the  same  if  the 
direction  to  tax  had  been  given  by  one  Speaker  in  one  parliament,  and  the 
certificate  had  been  signed  by  another  Speaker  in  the  next  parliament :  such 
a  certificate  would  have  been  gdod.  And  so,  if  afler  the  Speaker's  direction 
to  one  master  in  Chancery  and  one  clerk  of  the  House  to  tax  the  costs,  either 
had  died  or  been  removed  before  the  taxation  made,  the  Speaker  might  have 
directed  another  clerk  and  another  master  to  tax  the  costs.  Or  suppose  after 
thoi^  officers  had  reported  the  taxation  to  the  Speaker,  and  before  he  had 
made  his  certificate,  the  Speaker  had  died,  or  a  new  parliament  had  been  as« 
sembled,  the  new  Speaker  might  have  made  the  required  certificate :  for  though 
the  Individual  Speaker  may  be  different,  yet  it  is  the  same  officer^  and  this  is 
an  authority  given  to  the  officer ^  and  not  to  the  person ;  and  it  must  be  execu- 
ted according  to  the  directions  of  the  act.  The  certificate  in  question  is  the 
first  and  only  certificate  which  has  been  legally  and  validly  granted,  and  there- 
f[>re  is  good,  though  the  Speaker  by  whom  it  is  signed  was  not  the  Speaker 
of  the  same  House  of  Commons  in  which  the  report  of  the  committee  was 
made,  and  in  which  the  direction  to  tax  the  costs  was  given.  And  this  is  not 
^ke  the  case  cited  of  the  award,  because  the  arbitrator  there  had  made  a  valid 
award  in  the  first  instance,  and  therefore  a  second  award  was  an  excess  of  his 
authority.  The  24th  section  does  not  extend  to  distinct  petitioners  in  diffe- 
rent petitions,  but  only  to  joint  petitioners  in  the  same  petition. 

Bavley,  J.  This  is  a  remedial  legislative  provision,  and  therefore  there  ought 
to  be  such  a  construction  put  upon  the  words  as  will  make  the  remedy  effectual 

(a)  Grosej  J.  was  absent,  indicpoied. 
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for  the  purpose  to  which  it  was  meant  to  be  applied.  I  consi/iier  the  taxat^pn 
and  certificate  on  which  the  action  is  brought  as  the  first  valid  taxation  an4 
the  first  valid  certificate  of  the  costs.  If  there  were  separate  petitipns  against 
the  same  return,  the  act  meant  that  there  should  be  a  separate  taxatior^  ypon 
each ;  and  so  the  Court  have  decided ;  and  therefore  the  first  and  second  jc/er- 
tificates  were  void,  because  the  costs  in  the  different  petitions  were  ta^ed  jpintly 
in  both  of  them.  How  then,  upon  the  construction  of  a  remedial  act  can  it 
be  said,  that  a  separate  and  valid  taxation  or  certificate  is  pot  good,  because 
former  taxations  and  certificates  made  were  invalid.  It  is  nex|t  objected  that 
the  authority  does  not  extend  to  the  Spisaker  of  another  parliament :  but  it  i^ 
agreed  that  the  act  to  be  done  is  merely  ministerial,  and  may  as  w^ll  be  per- 
formed in  respect  of  the  object  by  one  Speaker  as  by  another.  The  act  men- 
tions the  Speaker  generally  ;  and  though  it  do  not  add  far  the  time  hting^  y,et 
if  such  a  construction  be  necessary  to  advance  the  remedy,  we  must  so  constri^ 
the  general  words.  No  injustice  can  ensue  from  such  a  CQnstruqtion ;  but 
great  injustice  would  ensue  from  a  narrower  one :  for  immediately  afi/er  a  repprt 
made  of  a  frivolous  and  vexatious  petition^  parliament  might  be  dissolved  befpre 
any  taxation  could  be  made,  of  which  I  remember  an  instance :  and  lljiei^  if 
the  Speaker  in  the  next  parliament  could  not  direct  the  taxation  and  grant  a 
certificate,  the  remedy  would  altogether  £iil. 

Poster  to  4he  Plaintiffs. 


Forster  and  Others  v.  Christie. 

11  Eas^  205.    May  9,  1809. 

A  British  ship  insared  fi-om  Hull  to  St.  Petershurgh^  having  sailed  under  convoy  to  the 

'  'n  her  coarse  by  a  kinc's  ship  in  the  B^iU^  from  an 


Sounds  was  afterwards  estop, 

apprehension  of  hostilities  for  11  days,  and  then  proceeded  to  a  point  of  rendezvoua 
for  convoy,  where  she  waited  7  days  longer,  and  then  sailed  under  conyoy  till  the 
king's  omcer  received  intelligence  that  a  hostile  embargo  was  laid  on  British  ship^  at 
St,  Petersburgh,  when  he  ordered  the  fleet  back  to  Die  place  of  rendezvous,  from 
whence  the  ship  returned  to  Hull :  Held  that  this  loss  of  the  voyage  was  not  atuiba- 
table  to  the  arrest  or  detainment  of  kings,  dtc.  but  immediately  to  ,the  fear  of  the  hos- 
tile embargo  in  the  port  of  destination-,  and  therefore  not  within  the  policy ;  though  if 
the  ship  had  not  been  detained  in  the  first  instance,  by  the  king's  officer,  she  would 
have  arrived  in  time  at  St.  Petersburgh  to  have  delivered  her  cargo  before  the  em- 
bargo. 

THIS  was  aa  action  on  a  policy  of  insurance  in  tl^e  usual  form,  affected  on  the 
6th  of  October  1807,  by  the  plaintiffs,  and  subscribed  by  thedefeodant  for  400/. 
on  woollens,  on  board  the  ship  Wolga^  upon  a  voyage  at  and  from  H»M  to  the 
Sound  and  St.  Petersburgh,  at  a  premium  of  ten  ffuineas  per  cont^  to  return 
HI.  per  cent,  for  convoy  to  the  Sound  or  Beits,  and  2/,  per, cent,  more  ;for  any 
convoy  in  the  Baltic  and  arrival.  In  the  margin  of  the  polico^  was  a  memo- 
randum, that  in  case  of  partial  loss  or  damage  the  neat  proceeds  were  to  be 
the  basis  of  contribution.  The  interest  was  stated  b^  the  declaration  to  be 
in  Dawson,  Burrel,  and  -Co.,  and  the  loss  was  averred  in  di&rent  cpv^pts  to 
have  happened  of  the  goods  and  of  the  voyage  by  the  perils  of  enemies,  and 
by  the  arrest,  restraint,  and  detainment  of  kings,  princes,  and  people,  and  wa3 
also  specially  described  according  to  the  facts  hereinafter  stated.  Tl^e  were 
also  counts  for  money  had  and  received,  and  upon  an  account  staged.  The 
goods  in  question  belonged  to  Daiosqn,  Burrel,  and  Co.«  merchants  of  Woker 
Jield,  and  were  shipped  by  them  on  board  the  Wolga,  a  British  ship  at  UuU, 
in  October  1807 ;  oo  the  10th  of  which  month  she  sailed  with  convoy  to  the 
Sound,  where  she  arrived  on  the  16th.  She  proceeded  on  her  voyage,  and 
was  at  anchor  off  the  town  of  Drago  on  the  20th,  when  she  was  boarded  by 
the  crew  of  a  boat  from  his  majesty's  brig  Muscata,  with  orders  for  the  Wolga 
to  put  herself  under  the  protection  of  the  king's  ships  in  Cktpenhagen  Hoads ; 


106  GASES  IN  EASTER  TERM 

and  the  boat's  crew  remained  on  board  to  enforce  obedience  to  the  orders. 
The  Wolga  weighed  anchor  accordingly,  and  came  back  to  CopenAa^«n  Roads, 
where  she  remained  until  the  Sist,  when  she  went  to  Hdsingherg  Roads  for 
convoy,  and  remained  there  waiting  for  convoy  until  the  7th  of  November ^ 
when  she  sailed  on  her  voyage  under  convoy  of  his  majesty's  sloop  of  war  the 
OaneL  The  Wolga  proceeded  on  her  voyage  in  the  Baltic  until  the  16th  of 
November^  when  the  commander  of  the  Ganet  informed  the  captain  of  the 
WolgaxYihX  an  embargo  was  laid'on  the  15th  on  ail  British  ships  in  the  Russian 
ports,  and  ordered  the  Wolga  to  proceed  no  further  on  her  voyage,  but  to  keep 
close  by  him,  and  that  the  Wolga  should  receive  orders  from  the  commander 
in  chief  in  Copenhagen  Roads  as  to  her  future  destination.  When  the  Wo^a 
arrived  off  Copenhagen  she  was  ordered  by  the  king's  officers  to  proceed  down 
to  HeUingherg  Roads ;  and  afterwards  the  captain,  under  all  the  circumstances 
of  the  case,  thought  it  best  to  proceed  to  England,  which  he  did  accordingly 
under  convoy  of  his  majesty's  brig  the  Providence,  and  arrived  at  HuU  on  the 
]  1th  of  December  1807.  An  embargo  was  in  fact  laid  in  the  ports  of  Russia 
upon  all  British  ships  on  the  15th  of  November  1807,  and  war  was  declared  and 
hostilities  commenced  by  Russia  against  Crreat  Britain  on  the  18th  of  De- 
cember  1807,  and  continued  from  that  time  to  the  present.  If  the  Wolga, 
however,  had  not  been  detained  by  the  king's  officers  she  would  have  arrived* 
according  to  the  usual  course  of  the  voyage  at  St,  Petersburgh,  and  delivered 
her  cargo  there,  previous  to  the  laying  on  of  the  embargp.  Upon  the  ship's 
arrival  in  the  Number,  the  goods  insured  were  safely  landed  and  deposited  in 
the  same  state  as  when  first  put  on  board  in  the  warehouses  of  the  plaintiff's 
agents,  where  they  remained  when  the  action  was  brought.  On  the  28th  of 
December,  the  plaintifl&  abandoned  the  goods  to  the  defendant  and  the  other 
underwriters.  A  verdict  was  taken  at  the  trial  for  the  plaintiff,  subject  to 
the  opinion  of  this  Court  on  the  facts  above  stated :  and  if  the  plaintiffs  were 
entitled  to  recover,  the  verdict  was  to  stand :  otherwise,  a  nonsuit  was  to  be 
entered. 

Taddy,  for  the  plaintiffs,  contended  that  the  voyage  had  been  lost  by  a  peril 
insured  against,  and  therefore  the  assured  were  entitled  to  abandon.  The 
voyage  might  have  been  performed  but  fqr  the  detention  of  the  king's  officers ; 
and  such  a  detention  is  within  the  terms  of  the  insurance  against  "  arrests, 
**  restraints,  and  detainments  of  all  kings,  princes,  and  people  of  what  nation, 
''  condition,  or  quality  soever."  The  general  word  capture  has  indeed  been 
held(a)  not  to  extend  to  British  capture ;  but  that  is  on  the  ground  of  public 
policy,  because  it  tends  to  throw  the  loss  oti  British  subjects  instead  of  upon 
the  enemy,  and  so  to  paralize  the  warfare  of  the  state ;  but  nothing  of  state 
policy  intervenes  in  this  case ;  for  where  the  contract  of  insurance  is  between 
two  subjects  of  the  realm,  and  the  question  is  on  whom  a  certain  loss  is  to 
fall  which  must  take  place,  the  state  has  no  interest  in  the  decbion,  unless  it 
be  that  the  burden  should  be  divided  as  much  as  possible,  which  it  is  the  object 
of  such  a  contract  to  effect  Where  a  loss  may  fall  upon  some  one  or  other  of 
innocent  subjects,  in  order  to  promote  the  general  welfare  against  the  acts  of 
an  eniemy,  there  can  be  no  reason  why  one  subject  should  not  contract  to  in- 
demnify another  against  the  risk ;  in  like  manner  as  landlord  and  tenant  often 
contract  to  indemnify  each  other  against  certain  taxes;  which,  as  between 
themselves,  if  not  specially  directed  otherwise  by  law,  is  good.  Suppose  it 
had  been  necessary  for  the  public  service  to  have  taken  the  ship  altogether  in 
order  to  employ  her  against  the  enemy,  by  whom  she  had  been  captured  or 
damaged,  on  what  principle  could  it  have  been  contended  that  the  underwriters 
would  not  have  been  liable.(5)    In  Qreen  v.  Young,(c)  where  a  British  ship 

(a)  Vide  Kdlner  v.  Le  Mesurier,  4  Eut,  396.  402,  and  Luhboek  v.  PoUs,  7  Eait,  451. 
(6)  Vide  Park  on  Insurance,  chap.  4, 6th  edit.  p.  106,  &c.  where  several  late  cases  are 
mentioned, 
(c)  8  Ld.  Ray.  840,  and  8  Salk.  444. 
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was  seised  by  the  government  and  converted  into  a  fire  ship,  Lord  Holt  atmst 
prius  considered  that  the  underwriters  would  be  liable :  and  this  opinion  was 
improved  of  by  Lord  Kenyan  in  Roich  v.  Edie,  6  Term  Rep.  422,  3.  And  in 
Cross  V.  Withers,  2  Burr.  696,  Lord  Mansfield  says,  that  by  the  general  law 
the  assured  may  abandon  in  the  case  merely  of  an  arrest  oh  an  embargo  by  a 
prince  not  an  enemy.  The  opinions  of  fweign  jurists  are  strong  to  this  effect ; 
as  in  2  Val.  134.  if  after  the  voyage  commenced  the  ship  put  into  a  harbour, 
be  it  into  the  same  or  any  other,  and  be  there  stopped  by  order  of  the  king, 
the  assurance  shall  have  effect,  so  that  the  assured  may  abandon  in  the  same 
manner  as  if  it  were  the  act  of  a  foreign  prince.  [Lord  Ellenborough,  C.  J. 
asked,  on  which  act  of  detention  the  plaintiff's  counsel  relied,  as  the  act  occa^ 
sioning  the  loss  of  the  voyage,  which  entitled  him  to  abandon  ?  To  which  it 
was  answered,  the  first  principally.] 

C(ur,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  This  is  no  more  than  a  detention  by  the  con- 
voy for  a  certain  period,  till  by  the  laying  of  a  hostile  embargo  in  the  destined 
port,  the  further  prosecution  of  the  adventure  became  impracticable,  and  the 
voyage  was  lost;  which  according  to  Hadkinson  v.  Robinson  is  not  a  loss 
withm  the  policy.  There  was  indeed  a  detention  by  the  king's  ship,  but  there 
was  no  loss  on  that  detention.  Suppose  there  had  been  fair  weather  to  a  certain 
point  of  the  voyage,  and  then  bad  weather  and  adverse  winds,  which  had  pre- 
vented the  vessel  from  entering  her  port  of  destination  till  she^  had  received 
advice  of  the  embargor which  obliged  her  to  put  back;  could  that  have  been 
declared  upon  n^  a  loss  by  the  perils  of  the  sea  ?  and  yet  that  might  as  well  be 
said  to^  be  the  cauba  rempta  of  the  loss  of  the  voyage.  Us  the  detention  in  this 
case;  but'  that  will  not  Ao)  the  risk  insured  against  must  be  the  effective  cause 
of  tlie  Ipsi^,  in  order  to  charge  the  underwriters.  But  here  there  was  the  con- 
currence of  another  overbearing  cause,  namely,  the  hostile  embargo  in  the 
destined  port,  whidh  was  the  immediate  cause  of  the  ship's  return  and  of  the 
losis  of  the  voyage :  and  the  king's  officer  only  prevented  th^  ship  from  ^oing 
into  the  enemy's  port,  and  incurring  a  loss  by  capture ;  and  such  detention  is 
not  within  the  meaning  of  the  clause  against  "  the  arrest  and  detainment  of 
king's,"  d&c.  Lord  Alvanleyy  in  the  case  of  Hadkinson  v.  Robinson,  3  Bos. 
d&  Pull.  383,  said,  that  in  order  to  bring  the  loss  within  the  policy,  the  peril 
insured  against  which  occasions  it  must  act  directly,  and  not  collaterally,  upon 
the  thing  insured. 

The  rest  of  the  Court  agreed ;  and  Bayley,  J.  added,  If  the  port  of  St. 

Petersburgh  had  continued  open,  and  there  had  been  no  embargo,  and  no  war 

between  this  country  and  Russia,  it  could  not  have  been  pretended  that  the 

prior  detention  by  the  king's  ship  would  have  been  a  loss  within  the  policy.(l) 

Per  Curiam,  Postea  to  the  Defendant. 


Rugg  and  Others  v.  Minett  and  Others. 

11  East,  210.    May  9, 1809. 

Where  turpentine  in  casks  was  sold  by  aaction  at  so  much  per  cwt.  and  the  casks  were  to 
be  taken  at  a  certain  marked  qaantity,  except  the  two  last,  out  of  which  the  seller  was 
to  fill  up  the  rest  before  they  were  delivered  to  the  purchasers ;  on  which  account  the 
two  last  casks  were  to  be  sold  at  uncertain  quantities ;  and  a  deposit  was  to  be  paid  by 
the  buyers  at  the  time  of  the  sale,  and  the  remainder  within  30  aa]rs  on  the  goods  being 
delivered ;  and  the  buyers  had  the  option  of  keeping  the  goods  in  the  warehouse  at 
the  charge  of  the  sellers  for  those  30  days,  after  which  thev  were  to  pay  the  rent,  and 
the  buyers  having  employed  the  warehouseman  of  the  seller  as  their  agent,  he  filled 
ap  some  of  the  casks  out  of  the  two  last,  and  left  the  bungs  out  in  order  to  enable  the 

(1)  [The  American  cases  have  generally  held  a  contrary  doctrine.    See  them  collect- 
ed in  1  Phill.  on  Ins.  p.  650  to  67^  and  the  author's  remarks  thereon.— -W.] 
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cuitom-bouse  officer  to  guage  them ;  bat  before  he  could  fill  up  the  rest  a  fire  consumed 
the  whole  in  the  warehouse  within  the  30  days :  Held,  that  the  property  passed  to  the 
buyers  in  all  the  cask?  which  were  filled  up,  because  nothing  further  remained  to  be 
done  to  them  by  the  seller ;  ibr  it  was  the  bosinees  of  the  buyers  to  get  them  guaged, 
without  which  they  could  not  have  been  removed ;  and  the  act  of  the  warehouseman  in 
leaving  them  unbunged  after  filling  them  up,  which  was  for  the  purpose  of  the  guag- 
ing,  must  be  taken  to  have  been  done  as  agent  for  the  buyers,  whose  concern  the  guag- 
ing  was.  But  the  property  in  the  casks  not  filled  up  remained  in  the  seller,  at  whose 
risk  they  continuea. 

IN  an  action  for  money  had  and  received  by  the  defendants  to  the  use  of 
the  plaintiffs,  a  verdict  was  found  for  the  plaintiffs  for  1415/.,  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

On  the  28th  of  April  1808,  the  defendants,  as  prize  agents  to  the  commis- 
sioners for  the  care  and  disposal  of  Danish  property,  put  up  to  public  sale  by 
auction,  at  Dover,  the  cargo  of  a  Danish  ship  in  lots,  and  the  lots  No.  28  to 
54  inclusive  consisted  of  turpentine  in  casks.  The  quantity  contained  in  each 
lot  being  marked  on  the  catalogue  thus— lOcwt.  3qrs.  261bs.,  the  mode  of 
bidding  was  this;  each  lot  (except  the  two  last,  which  were  sold  at  uncertain 
quantities)  was  to  be  taken  at  the  weight  at  which  it  was  marked,  and  the 
bidding  was  to  be  at  so  much  per  hundred  weight  on  that  quantity.  The  plain- 
liflb  employed  one  Acres,  the  warehouseman  of  the  defendants,  to  bid  for  them, 
«nd  all  the  lots  of  turpentine,  (with  the  exception  of  3  lots,  which  were  sold 
to  other  bidders,)  were  knocked  down  to  Acres  so  acting  for  the  plaintifiEs. 
No  conditions  of  sale  were  distributed  prior  to  the  sale ;  but  the  auctioneer, 
before  the  bidding  commenced,  read  aloud  the  following  conditions :  1st,  The 
highest  bidder  to  be  the  buyer ;  but  if  any  dispute  should  arise,  the  lot  to  be 
put  up  again,  2d,  25/.  per  cent,  is  to  be  paid  to  the  auctioneer  as  a  deposit 
immediately  after  the  sale,  and  the  remainder  in  30  days.  The  remainder  of 
the  purchase-money  is  to  be  paid  on  the  goods  being  delivered.  Should  the  goods 
remain  after  the  limited  time,  the  warehouse  rent  from  that  time  to  be  paid  at 
the  rate  of  2«.  per  ton  per  month,  by  the  purchaser.  3d,  The  gcKxls  to  be  taken 
at  the  neat  weight  printed  in  the  catalogue.  4th,  The  goods  to  be  taken  away 
in  12  months,  or  resold  to  pay  the  warehouse  rent  Upon  failure  of  comply- 
ing with  these  conditions,  the  deposit-money  is  to  be  forfeited,  and  the  com- 
missioners to  be  at  liberty  to  resell  any  lots  belonging  to  defaulters,  by  whom 
all  charges  attending  the  same  shall  be  made  good.  Is.  per  lot  under  10/. — Is. 
6c/.  from  10/.  to  25/.  and  25.  above  25/.  lot-money  to  be  paid  by  the  buyer  to 
the  auctioneer.  Tare  allowed  for  turpentine  Is.  5d.  Upon  the  turpentine 
being  put  up  to  sale,  the  auctioneer,  by  the  direction  of  one  of  the  defendants 
present,  announced  to  the  bidders  that  the  casks  of  turpentine  were  to  be 
filled  up  before  they  were  delivered  to  the  purchasers ;  and  that  in  order  to 
effect  this,  the  two  last  lots  would  be  sold  at  uncertain  quantities,  and  the  pre- 
ceding lots  would  be  filled  from  them.  The  whole  of  the  turpentine,  with 
the  exception  of  the  3  lots  before  mentioned,  were  sold  to  the  plainti& ;  and 
they  also  were  the  purchasers  of  the  two  last  lots,  from  which  all  the  lots  with- 
out exception  were  to  be  filled  up  :  and  those  two  last  lots  were  accordingly 
marked  by  the  auctioneer  in  his  catalogue  with  the  words  ''  more  or  less." 
Immediately  after  the  sale  200Z.  was  paid  by  the  plaintififs  to  the  auctioneer,  as 
their  deposit ;  and  on  the  9th  of  May  1808,  the  plaintifli  paid  to  the  defend- 
ants 1715Z.  upon  account  of  the  turpentine,  and  the  duties  payable  thereon. 
The  turpentine  remained  in  the  warehouses  of  the  defendants  as  before  the 
sale,  but  was  entered  at  the  custom-house  at  Dover,  in  the  name  of  the  plain- 
tiffs, on  the  morning  of  the  10th  of  May  1808,  before  the  fire,  by  Acres  who 
paid  on  behalf  of  the  plaintiffs  450/.  as  a  deposit  for  the  duties.  On  the  same 
morning,  the  cooper,  who  had  been  employed  by  the  defendants  to  make  up  all 
the  casks  previous  to  the  sale  of  the  28th  of  April,  was  sent  for  by  Acres,  who 
was  warehouseman  to  the  defendants,  and  who  acted  as  agent  for  the  plaintiff, 
to  fill  up  the  casks  of  turpentine,  and  he  had  filled  all  of  them  except  :8.or  10 ; 
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leaving  them  with  the  bungs  out  to  enable  the  custom-house  officer,  who  was 
expected  e?ery  minute,  to  take  his  guage  in  order  to  ascertain  the  duties.  The 
two  last  lots,  which  were  sold  at  uncertain  quantities,  and  marked  "  more  or 
less,"  contained  more  turpentine  than  was  sufficient  to  fill  up  all  those  bought 
by  the  plaintiffs,  and  also  those  bought  by  the  buyers  of  the  three  lots. 
In  filling  the  casks  sold  to  the  plaintifb  one  of  the  two  last  lots  was  used, 
and  instead  of  the  other  of  the  two  last  lots,  a  preceding  xask  in  point  of 
number,  which  had  been  found  to  be  an  ullage  cask,  was  substituted  by  the 
cooper,  and  from  one  of  the  two  last  lots  the  lots  sold  to  the  other  buyers  had 
been  previously  filled  up.  All  the  lots  sold  to  the  other  buyers  had  been  taken 
away  before  the  cooper  came  on  the  lOth ;  and  while  the  cooper  was  employed 
in  filling  up  the  plaintiflb'  lots,  and  placing  them  ready,  with  the  bungs  of  the 
casks  out  for  the  custom-house  officer  to  guage,  l>ut  before  he  had  filjed  up  all 
the  casks,  or  bunged  any  of  them,  a  fire  took  place  in  the  defendants'  ware- 
house, which  consumed  the  whole  of  the  turpentine  knocked  down  to  the  plain- 
tifis ;  the  casks  not  having  been  weighed  again  by  the  plaintiffs,  or  guaged  by 
the  custom-house  officer.  While  the  money  paid  by  the  plaintiffs  to  the  de- 
fendants on  account  of  the  turpentine  remained  in  their  hands,  they  received 
notice  from  the  plaintiiis  not  to  pay  it  over ;  and  the  present  verdict  is  com- 
posed of  that  sum,  deducting  the  450/.  paid  on  account  of  the  duty,  which  has 
been  restored  to  the  plaintifl^  by  the  commissioners  of  customs.  The  question 
for  the  opinion  of  the  Court  was.  Whether  the  plaintiffs  were  entitled  to  reco- 
ver back  the  money  so  paid  to  the  defendants  ?  If  they  were,  the  verdict  was 
to  stand :  if  not,  a  nonsuit  was  to  be  entered. 

PuUer,  for  the  plaintiiis,  contended  that  the  contract  for  the  sale  was  still 
executory,  1  Com.  Dig.  541,  at  the  time  of  the  loss  by  fire,  inasmuch  as  there 
still  remained  something  for  the  vendors  to  do,  and  consequently  that  the  loss 
must  fall  upon  them,  and  not  upon  the  vendees.  By  the  conditions  of  sale  30 
days  were  to  be  allowed  to  the  vendees  for  taking  the  casks  from  the  warehouse 
of  the  vendors ;  and  before  they  were  removed  the  vendors  were  out  of  the 
two  last  casks  to  fill  up  all  the  rest,  so  as  to  make  them  correspond  with  the 
weights  at  which  they  were  marked :  and  that  was  the  more  material,  because 
until  it  was  done,  it  could  not  be  ascertained  what  was  the  whde  price  to  be 
paid,  as  those  two  casks  were  to  be  paid  for  according  to  their  contents,  after 
the  rest  were  filled  up :  the  weighing  of  them,  therefore,  must  necessarily  pre- 
cede the  delivery,  and  the  remainder  of  the  whole  purchase  money  was  to  be 
paid  on  the  delivery  of  the  goods.  This  brings  the  case  within  the  decision 
of  Hanson  v.  Meyer,  6  East,  614,  where  the  vendee  had  agreed  to  purchase 
all  the  starch  of  the  vendor  then  lying  in  the  warehouse  of  a  third  person  at 
so  much  per  cwt.  by  bill  at  two  months,  the  weight  of  which  starch  was  after- 
wards to  be  ascertained,  and  14  days  were  to  be  allowed  for  the  delivery :  and 
the  vendor  having  given  a  note  to  the  vendee  addressed  to  the  warehouseman, 
directing  him  to  weigh  and  deliver  to  the  vendee  all  his  starch ;  the  Court  held, 
that  the  absolute  property  in  the  goods  did  not  vest  in  the  vendee  before  the 
weighing  which  was  to  precede  the  delivery  and  to  ascertain  the  price ;  and 
that  the  vendee  having  become  bankrupt  before  the  whole  had  been  weighed 
and  delivered,  the  vendor  might  retain  the  remainder.  It  is  true,  that  in  that 
case  the  whole  was  to  be  weighed  before  delivery  ;  and  here  only  the  two  last 
casks :  but  here  also  all  the  prior  casks  were  to  be  filled  up,  which  was  not 
done  at  the  time  of  the  loss ;  and  none  of  them  were  in  a  condition  to  be  deli- 
vered, as  the  bungs  were  left  out,  in  order  to  permit  the  custom  house  officer 
to  guage  the  casks,  without  which  they  could  not  be  removed,  and  it  was  part 
of  the  business  of  the  vendors  to  replace  the  bungs,  and  put  the  casks  in  a 
proper  condition  to  be  delivered.  In  Hammond  v.  Anderson,  1  New  Rep.  69, 
all  the  bales  lying  at  a  wharf,  which  had  been  sold  for  an  entire  sum,  had  been 
taken  possession  of  by  the  vendee  and  weighed,  and  part  had  been  removed 
by  him  before  his  bankruptcy ;  and  therefore  it  was  held,  that  the  vendor  had 
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no  right  to  stc^  what  remained  in  the  hands  of  the  wharfinger.  In  Hinde  v. 
Whitehmise,  7  East,  558,  though  the  sugars  were  in  the  king's  warehouses 
under  the  locks  of  the  king  and  the  owner,  from  whence  they  could  not  be 
removed  till  the  duties  were  paid ;  which  were  to  be  paid  by  the  sellers ;  yet 
they  had  been  weighed  and  the  duties  ascertained ;  and  one  of  the  conditions 
of  sale  at  the  auction  was,  that  the  sugars  were  to  be  taken  with  all  defects  as 
they  then  were,  at  the  king's  weights  and  tares,  with  the  allowance  of  draft,  or 
reweighed  giving  up  the  draft,  and  to  be  at  the  purchaser's  risk  from  the  time 
of  the  sale;  by  which  latter  was  evidently  meant  from  the  time  when  the  lot 
was  knocked  down  to  the  highest  bidder :  and  besides,  the  acceptance  of  the 
sample  by  the  purchaser,  as  part  of  the  thing  purchased,  was  held  to  bind  the 
sale.  If  a  horse  were  sold,  and  agreed  to  1^  delivered  by  the  vendor  after  he 
was  shod;  and  the  horse  died  before ;  the  loss  would  fall  upon  the  vendor.  So 
here,  the  act  of  filling  up  the  casks  was  to  be  performed  by  the  vendors  before 
delivery :  and  though  if  the  case  rested  upon  that  circumstance  alone,  a  dis- 
tinction might  be  taken  as  to  those  casks  which  had  been  filled  up ;  yet  the 
vendees  were  entitled  to  have  the  whole  rebunged  before  delivery.  [Lord 
EUenborough,  C.  J.  observed,  that  the  vendees  were  entitled  to  have  the  casks 
filled  up  and  the  bungs  belonging  to  them ;  but  that  the  vendors  had  no  con- 
cern with  the  unbunging  or  bunging  of  them,  the  former  of  which  was  done 
on  account  of  the  custom  house  officer  intervening  to  do  his  duty  before  the 
goods  were  removed  by  the  vendees.  And  upon  inquiry  at  whose  instance  the 
guaging  was  to  be  performed,  it  was  admitted  that  the  vendees  could  not  have 
removed  the  goods  till  they  were  guaged ;  and  therefore  the  Court  considered 
that  it  was  their  duty  to  get  them  guaged.  The  Court  also  inquired  as  to  the 
number  of  casks  which  had  been  filled  up ;  and  it  was  agreed  that  all  had  been 
filled  up  except  10 :  on  which  they  asked  the  defendant's  counsel  what  answer 
he  had  to  give  to  those  10.] 

Carr,  for  the  defendants,  admitted  that  the  vendors  could  not  claim  the  value 
of  the  two  casks,  out  of  which  turpentine  had  been  taken  to  fill  up  the  others, 
because  the  quantities  they  contained  were  not  ascertained  by  weighing  at  the 
time  of  the  Toss :  but  with  respect  to  the  last  ten  which  had  not  b^n  filled  up, 
he  still  contended  that  the  property  passed  by  the  sale ;  for  by  the  contract  the 
mark  on  each  cask  was  conclusive  as  to  the  quantity,  and  the  price  being  also 
ascertained,  every  thing  material  to  the  perfection  of  a  contract  of  sale  was 
complete :  and  at  any  rate,  the  vendees  should  have  called  upon  the  vendors 
to  fill  up  the  remainder.  [Lord  Elknborough,  C.  J.  Still  the  fact  is,  that  by 
the  vendors'  not  having  filled  up  the  last  ten  casks,  they  were  not  in  a  delive- 
rable state  at  the  time  of  the  loss ;  and  it  was  certainly  a  material  act  to  be 
done,  to  make  up  the  quantity  marked.]  The  warehouseman  who  was  to  do  it 
was  the  common  agent  of  both :  and  this  case  is  so  far  distinguishable  firom 
tl/at  of  Hanson  v.  Meyer,  that  there  the  vendee  could  not  have  removed  the 
goods  till  they  were  weighed ;  but  here  the  quantity  and  price  being  ascertain- 
ed, the  vendees  might  have  waived  calling  on  the  vendors  to  fill  up  the  casks, 
and  might  have  taken  them  away  when  they  pleased. 

Lord  Ellenborough,  C.  J.  The  Court  have  already  intimated  their 
opinion,  as  to  those  casks  in  the  first  lots  which  were  filled  up,  and  on  which 
nothing  remained  to  be  done  on  the  part  of  the  sellers,  but  only  the  casks  were 
left  to  remain  for  30  days  at  the  option  of  the  purchasers  in  the  warehouse  at 
the  charge  of  the  sellers :  the  payment  of  the  warehouse  rent,  however,  is  not 
material  in  this  case ;  and  when  the  casks  were  filled  up,  every  thing  was  done 
which  remained  to  be  done  by  the  sellers.  It  was  necessary,  however,  that 
they  should  be  guaged  before  they  were  removed,  and  the  bungs  were  left  out 
for  the  purpose  of  the  guager's  doing  his  office,  which  it  was  the  buyer's  busi- 
ness to  have  performed ;  and  therefore,  according  to  the  case  of  Hanson  v. 
Meyer,  and  the  other  cases,  every  thing  having  been  done  by  the  sellers,  which 
lay  upon  them  to  perform,  in  order  to  put  the  goods  in  a  deliverable  state  in 
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the  place  from  whence  they  were  to  be  taken  by  the  buyers,  the  goods  remained 
ther€  at  the  risk  of  the  latter.  But  with  respect  to  the  other  ten  casks,  as  the 
filling  them  up  according  to  the  contract  remained  to  be  done  by  the  sellers, 
the  property  did  not  pass  to  the  buyers,  and  therefore  they  are  not  bound  to 
pay  for  them. 

Le  Blanc,  J.(a)  The  Case  is  to  be  considered  as  involving  so  many  distinct 
contracts  as  there  were  distinct  lots  bought  by  the  plaintiffs.  The  turpentine 
was  purchased  at  so  much  per  cwt.,  and  it  was  to  be  taken  according  to  the 
weight  marked  on  each  lot ;  but  the  casks  were  to  be  filled  up  by  the  sellers 
out  of  turpentine,  belonging  to  them,  in  order  to  make  the  weights  agree  with 
the  marks.  I  say,  belonging  to  the  sellers,  because  the  two  last  casks  were  only 
sold  according  as  their  actual  weights  should  turn  out  to  be,  after  filling  up 
the  rest :  and  if  more  turpentine  had  been  wanted  than  those  casks  could  have 
supplied  for  filling  up  the  rest,  it  must  have  been  settled  which  of  the  respec- 
tive purchasers  was  to  take  less  than  his  calculated  quantity.  Till  the  several 
casks,  therefore,  were  filled  up,  I  consider  the  property  as  remaining  in  the 
sellers.  But  a  certain  number  of  casks  were  filled  up ;  and  with  respect  to 
them  nothing  further  remained  to  be  done  by  the  sellers.  But  it  was  necessary 
that  the  custoip-house  officer  should  guage  them  before  they  could  be  removed. 
Then  the  warehouseman  who  was  acting  as  the  common  agent  of  the  buyers 
and  sellers,  having  filled  up  those  casks,  on  the  part  of  the  sellers,  left  them 
unbunged  for  the  purpose  of  the  officer's  guaging  them,  and  ascertaining  the 
duties,  which  was  an  act  to  be  done  on  the  part  of  the  buyers,  to  entitle  then) 
to  remove  the  goods.  Then,  as  nothing  more  remained  to  be  done  by  the 
sellers  on  those  casks  which  were  filled  up,  they  were  from  that  time  at  the 
risk  of  the  buyers  :  but  those  which  were  not  filled  up,  continued  at  the  risk 
of  the  sellers. 

Batlby,  J.  In  many  cases  it  happens,  where  every  thing  has  been  done  by  ' 
the  sellers  which  they  contracted  to  do,  that  the  property  passes  to  the  'buyers^ 
though  the  goods  may  still  continue  in  the  actual  possesion  of  the  sellers.  It 
lies  upon  the  plaintiffs  then  to  make  out,  that  something  still  remained  to  be 
done  to  the  goods  by  the  sellers  at  the  time  when  the  loss  happened.  But  with 
respect  to  those  casks  which  had  been  filled  up,  nothing  remained  to  be  .done 
but  the  guaging  by  the  officer,  and  as  that  was  to  be  procured  to  be  done  by  the 
buyers.  Acres,  who  lefl  out  the  bungs  for  the  purpose  of  enabling  the  officer  to 
guage,  must  be  taken  to  have  acted  as  the  agent  of  the  buyers  for  that  purpose ; 
and  therefore  nothing  more  remaining  to  be  done  by  the  sellers,  the  property 
passed.  But  with  respect  to  the  other  casks,  something  did  remain  to  be  done 
by  the  sellers,  namely,  the  filling  them  up :  and  it  is  not  sufficient  for  them  to 
say,  that  they  were  not  called  upon  to  do  so  by  the  buyers ;  for  if  they  meant 
to  relieve  themselves  from  all  further  responsibility,  they  should  have  done  what 
remained  for  them  to  do,  and  until  that  was  done  the  property  continued 
in  them.(l)  « 

Upon  this,  it  was  agreed  that  the  proportion  to  be  allowed  to  the  plaintiffs 
on  the  ten  casks  should  be  settled  out  of  court ;  and  that  the  verdict  should  be 
entered  accordingly. 

(a)  Grose,  J.  was  indispote^  and  absent. 
(1)  Vide  WhUehause  4^  al,  v.  Frost  If  al,  12  Eait,  614. 
Vol..  VI.  15 
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Goodright)  on  the  Demise  of  Drewry,  v.  Barron  and  Another* 

11  But,  220.    May  9, 1809. 

After  introductory  words,  **a8  touching"  the  teetator^B  '*  worldly  estate"  Slc.  be  devised 
a  cottage  house,  dec.  to  A.  and  his  heirs,  and  also  gave  to  B.  whom  he  made  his  execu- 
trix, *^  all  and  sinfular  his  lands,  messuages,  and  tenements  6^  Aer/r«6Zy  to  he  possessed 
and  enjoyed;"  held  that  the  latter  words  being  ambiguous,  did  not  pass,  the  fee  against 
the  heir ;  but  might  mean  free  of  incumbrances,  or  dispunishable  of  waste  ;  and  that 
the  word  estate  in  the  introductory  clause  could  not  be  brouglit  down  into  the  latter 
distinct  clause. 

THIS  was  an  ejectment  for  a  messuage  and  land  in  the  parish  of  Ulceby  in 
Lincolnshire ;  in  which  a  verdict  was  found  for  the  plaintiff,  subject  to  the 
q>inion  of  this  Court  on  the  following  case. 

John  Drewry  being  seised  in  fee  of  the  premises  in  question,  before  his 
death  in  1793,  devised  as  follows.  "  As  touching  such  worldly  estate  where- 
"  with  it  has  pleased  God  to  bless  me  in  this  life,  I  give  devise  and  dispose  of 
"  the  same  in  the  following  manner  and  form :  first,  I  give  and  bequeath  to  my 
'*  brother  Thomas  Drewry  a  cottage  house  and  all  belonging  to  it,  to  him  and 
''his  heirs  for  ever;  W.  C,  tenant.  Also,  I  give  and  bequeath  to  my  wife 
"  EUzabethy  whom  I  likewise  make  my  sole  executrix,  all  and  singular  my 
"  lands,  messuages  and  tenements,  by  her  freely  to  he  possessed  and  enjoyed" 
The  premises  in  question  were  not  included  in  the  devise  to  TTumas  Drewry, 
Upon  the  testator's  death  his  widow  entered  upon  the  premises,  and  afler  con- 
veying them  to  the  defendant  Barron,  died  in  1808.  The  lessor  of  the  plaintiff 
is  the  hei^  at  law  of  the  testator :  and  if  he  were  entitled  to  recover,  the  ver- 
dict was  to  stand :  otherwise,  a  nonsuit  was  to  be  entered. 

Copley,  for  the  heif  at  law,  argued  that  Elizabeth,  the  widow,  took  only  a 
life  estate  under  the  will  of  her  husband.  There  are  no  express  words  giving 
her  a  greater  estate ;  and  no  such  intention  is  necessarily  to  be  implied  (and  a 
probable  intention  is  not  sufficient(a)  either  from  the  introductory  words,  "  as 
touching  such  worldly  estate,"  &c. ;  which  of  themselves  have  never  been 
deemed  sufficient  to  carry  a  fee  :(6)  or,  2dly,  from  the  words  "  by  her  freely 
to  be  possessed  and  enjoyed,'*  which  may  mean  fVee  of  incumbrances  or  the 
molestation  of  any  other  during  the  period  of  her  own  possession  and  enjoy- 
ment :  but  if  the  meaning  of  them  be  equivocal,  that  is  not  sufficient  to  disin- 
herit the  heir;  and  it  cannot  be  denied  that  the  addition  of  the  words,  "/or 
life,"  or  **  in  fee,"  would  have  rendered  the  meaning  more  clear;  and  that  the 
sense  of  the  words  used  would  well  have  admitted  of  either  of  those  additions. 
This  case  is  distinguishable  from  Loveacres  v.  Blight,  Cowp.  352.  357,  where 
similar  words  of  devise  were  relied  on  to  carry  a  fee ;  for  there  was  a  charge 
on  the  devisees  which  might  tenure  longer  than  their  lives,  and  there  was  a  blank 
left  which  could  only  be  sensibly  supplied  by  the  word  heirs,  which  would 
have  been  decisive.  But  here  it  appears  from  the  devise  to  the  brother  and 
his  heirs,  that  the  devisor  knew  how  to  give  a  fee  in  legal  terms  where  he  so 
intended ;  and  this  has  been  relied  on  in  several  cases  against  giving  a  fee  by 
mere  implication. 

Balguy  jun.,  contra,  only  relied  on  the  introductory  words  as  a  circumstance 
conjoined  with  the  others  to  shew  a  clear  intention  to  pass  the  fee  in  this  pro- 
perty to  the  widow ;  and  carrying  down  the  introductory  words',  the  will  would 
read  thus  : — "  As  touching  such  worldly  estate,  wherewith  it  has  pleased  God 
'*  to  bless  me  in  this  life,  I  give  and  bequeath  to  my  wife  Elizabeth,  whom  I 
"  likewise  make  my  sole  executrix,  all  and  singular  my  lands,  d&c.  by  herfree^ 
"  ly  to  be  possessed  and  enjoyed"     By  this  he  would  give  all  his  estate  in  the 

(a)  Per  WUles,  C.  J.  in  Moore  v.  Heaseman,  Willes'  Rep.  141. 

')  Doe  y.  Wright,  8  Term  Rep.  64.    Doe  v.  AUen,  lb.  497,  and  Doe  y.  Clayton,  8  £ast« 
144,  were  cited ;  and  vide  uneacres  v.  Blighty  Cowp.  356,  per  Lord  Mansfield. 


u['\ 


IN  THE  FORTY-NINTH  YEAR  OF  GEORGE  HI.         116 

lands,  &rCr  to  his  wife  frtely  to  he  possessed  and  et^oyed  by  her.  And  even 
these  latter  words  were  considered  in  Loveacres  t.  Blight  to  be  sufficiently 
indicative  of  an  intent  to  pass  the  fee,  and  were  not  merely  to  be  taken  as 
meaning  only  to  gire  a  life  estate  free  of  incumbrances :  though  the  intent  to 
give  a  fee  in  that  case  was  also  evinced  from  the  previous  charge  on  the  devi- 
sees in  respect  of  the  estate  devised.  Then  if  the  intent  be  dear  in  this  part 
of  the  will,  the  mere  circumstance  of  giving  a  fee  in  technical  terms  to  his 
brother  in  another  property  will  not  vary  the  construction  of  the  words  in 
question. 

Copley  in  reply  said,  that  if  the  carrying  down  and  applying  the  introductory 
words  to  the  particular  devise  were  to  enlarge  the  sense  of  the  latter,  the  same 
argument  would  have  had  more  weight,  in  the  former  cases. 

Lord  Ellenborougu,  C.  J.  Though  it  may  be  assumed,  as  Lord  ManS' 
JUld  once  said,  that  in  almost  every  case  where  property  is  devised  to  one  gen- 
erally, the  testator  means  to  give  a  fee ;  yet  we  are  tied  down  by  a  positive  rule 
of  law,  that  in  the  devise  of  real  property,  where  there  are  no  words  of  limi^ 
tation,  and  no  necessary  implication  from  the  words  of  the  devise  to  give  a 
larger  estate,  the  devisee  can  only  take  an  estate  for  life.  On  the  first  view  of 
the  case  of  Loveacres  v.  Blight  I  thought  the  words  here  used  might  be  suffi- 
cient to  carry  the  fee :  but  the  observation  there  made  is  material,  that  the 
words  ** freely  to  be  possessed  and  enjoyed**  by  the  devisees,  could  not  mean 
only^rec  of  incumbrances ^  because  the  testator  had  before  charged  the  estate 
with  the  payment  of  an  annuity  to  his  wife ;  and  therefore  they  must  either 
have  been  meant  to  give  a  fee,  or  they  had  no  meaning  at  all.  But  here  the 
testator  has  not  put  any  charge  on  the  estate ;  and  therefore  the  «ame  obser- 
vation will  not  apply  to  the  present  case  :  but  these  words  may  have  been  meant 
to  make  her  dispunishable  of  waste,  for  which  as  tenant  for  life  only  she 
would  have  been  liable.  With  respect  to  the  introductory  words,  it  has  been 
held  in  many  cases  that  they  are  not  sufficient  of  themselves  to  carry  a  fee, 
but  juncta  juvant.  The  word  estate  used  in  the  introductory  clause  is  com- 
pletely disjoined  from  the  devise  in  question,  and  cannot  be  brought  down  to 
join  in  with  the  latter  clause  without  doing  violence  to  the  words.  For  want 
therefore  of  words  of  limitation,  or  some  words  from  whence  the  intention  to 
pass  the  fee  must  be  necessarily  implied,  the  widow  only  took  an  estate  for  her 
life.  The  case  has  been  very  well  argued  on  both  sides,  and  not  the  worse 
from  the  omission  of  saying  any  thing  which  was  not  material  to  the  case. 

Le  Blanc,  J.(a)  We  are  bound  by  a  rule  of  law,  contrary  to  what  I  think 
was  the  probable  intention  of  the  testator  in  this  case,  to  say  that  the  widow 
only  took  a  life  estate.  There  are  no  words  of  limitation  added  to  the  devise 
to  her,  but  there  are  three  parts  of  the  will  from  whence  it  is  contended  that 
we  may  collect  his  intention  to  give  her  the  fee;  1st,  from  the  introductory 
words  in  general ;  2dly,  from  the  words  in  the  particular  devise,  ''  by  her  free- 
ly  to  be  possessed  and  enjoyed;*'  3dly,  from  carrying  down  the  word  estate 
from  the  introductory  clause  into  the  subsequent  clause.  And  if  this  last 
could  be  done,  it  would  solve  the  difficulty  very  easily ;  but  it  is  impossible 
thus  to  transpose  the  word  estate :  for  the  clauses  are  quite  distinct,  and  there 
is  an  intervening  devise  to  his  brother,  to  whom  he  gives  "  a  cottage-house 
and  all  belonging  to  it."  Those  words  could  not  have  been  read  "  my  estate 
in  a  cottage-house"  But  the 'testator  goes  on  to  give  that  to  his  brother  and 
his  heirs.  So  neither  can  the  subsequent  devise  to  his  wife  be  read  *'  my 
estate  in  all  and  singular  my  lands,"  die.  Then  as  to  the  introductory  words 
in  general,  it  has  been  held  those  alone  will  not  suffice  to  give  a  fee,  though 
they  are  a  circumstance,  with  others,  from  whence  the  testator's  intent  to  do  so 
may  be  collected.  This  brings  it  to  the  question  on  the  words,  ''  by  her  freely 
to  be  possessed  and  enjoyed."     If  the  words  during  her  life  had  been  added, 

(«)  Qroet^  J.  was  indisposed  and  absent 
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that  would  have  made  the  intent  clear  in  one  way  :  if  the  words  in  fee,  or  by 
her  and  her  heirs,  had  been  added,  it  would  have'  been  clear  the  other  way. 
The  words  used  are  not  inconsistent  with  a  life-estate  only.  If  he  had  given 
her  the  lands,  Slc,  **  freely  to  he  disposed  of  ,^*  that  would  have  shewn  his  intent 
to  pass  the  fee  ;  but  there  is  nothing  in  the  words  used  to  shew  that  he  must 
have  meant  to  pass  the  fee.  In  Loveticres  v.  Blight,  Lord  Mansfield  thought 
that  these  words  could  not  mean  free  of  incumbrances,  because  the  testator 
had  before  incumbered  the  property  devised ;  and  there  were  other  circum- 
stances in  that  case,  on  which  it  was  decided,  which  distinguish  it  from  the 
present.  But  here  there  are  no  circumstances  to  extend  the  words  of  devise 
beyond  a  Kfe  estate. 

Batley,  J,  If  all  the  words  of  the  will  can  be  ^tisfied  by  giving  the 
widow  a  life  estate,  we  are  not  warranted  in  giving  her  a  greater  estate  against 
the  heir  at  law.  The  only  words  on  which  any  doubt  could  arise  are  ^*  freely 
to  be  possessed  and  enjoyed  :"  but  they  may  mean  freely  during  her  life ;  they 
may  mean  free  from  all  charges ;  free  from  impeachment  of  waste :  they  may 
indeed  also  mean  freely  for  all  purposes  against  the  heir;  but  as  it  is  not  cer- 
tain that  the  testator  used  them  in  this  latter  sense,  we  cannot  give  them  so 
extended  a  meaning  against  the  heir.(]) 

Postea  to  the  Plaintiff. 


Dring  «•  Dickenson. 

11  East,  225.     May  10, 1809. 


If  a  defendant  be  lenred  with  a  writ  by  a  wrong  chris(!an  name  of  W.,  and  do  not  ap« 
pear  to  it,  the  plaintiff  cannot  file  common  bail  for  him  in  hii  right  name  of  £.,  sued 
oy  the  name  of  W.,  nor  declare  against  him  de  bene  esse  in  that  form  ;  and  the  proceed- 
ings were  set  aside  for  irregularity,  after  interlocutory  judgment  signed  for  want  of 
a  plea. 

THE  defendant,  whose  christian  name  was  Edward,  was  served  with  a  writ 
on  the  18th  of  April,  in  which  he  was  sued  by  the  name  of  William  ;  and  not 
having  appeared  to  it,  the  plaintiff,  on  the  28th  of  April  in  this  term,  filed 
common  bail  for  him  in  his  right  name  of  Edward,  sued  by  the  name  of  Wil- 
liam, and  also  served  him  with  notice  of  a  declaration  de  bene  esse  by  the  name 
of  Edward,  sued  by  the  name  of  William,  and  with  notice  to  plead  in  8  days. 
No  plea  having  heed  tiled  within  the  time,  the  plaintiff  signed  interlocutory 
judgment,  and  gave  notice  of  ejcecuting  a  writ  of  inquiry.  Whereupon  ^Espi- 
nasse  having  obtained  a  rule  for  setting  aside  the  proceedings  for  irregularity; 

Puller  nbw  shewed  cause,  and  referred  to  Oakley  and  Criles,  3  East,  167, 
where,  in  a  penal  action,  the  defendant  having  been  sued  by  a  wrong  name, 
but  served  with  notice  of  declaration  in  his  right  name,  the  Court  held  a  judg- 
ment signed  for  want  of  a  plea  regular ;  saying  that  pleas  in  abatement  might 
be  struck  out  of  the  books,  if  judgments  could  be  set  aside  for  such  misno- 
mers: and  also  to  Delanoy  v.  Cannon,  10  East,  328,  where,  though  the  Court 
set  aside  the  proceedings  under  similar  circumstances,  upon  objection  urged 
before  plea;  yet  they  distinguished  it  on  that  ground  from  -  the  prior  case  of 
Oakley  v.  Giles.  He  observed  that  in  this  ca^,  common  bail  having  been 
filed  for  the  defendant  by  his  right  name,  and  he  having  had  personal  service 
of  a  notice  of  declaration  by  his  right  name,  should  have  come  in  the  first 
instance  to  stay  proceedings,  and  not  have  waited  till  judgment  had  been 
signed. 

But  The  Court  held  the  judgment  to  be  irregular,  on  the  ground  that  the 
plaintiff,  having  sued  out  process  against  the  defendalit  by  a  wrong  name, 

t  •  ■  - 

(1)  [See  contra,  Camj^feU  v.  Carson,  12  S.  A  Si,  54.— W.] 
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could  not  cure  that  defect  by  his  own  act  of  filing  common  bail  for  the 
defendant,  and  serring  him  with  notice  of  declaration  de  bene  esse  by  hb  right 
name. 

Rule  absolute. 


Jefferies  v.  Duncombe. 

11  East,  226.    May  12, 1809. 

An  action  on  the  case  for  aetting  up  a  certain  mark  in  front  of  the  plaintiff's  dwelling 
house,  in  order  to  defame  bim  as  tbe  keeper  of  a  bawdy  bouse,  is  not  local  in  its  na- 
ture ;  and  if  the  declaration,  aAer  describing  the  house  as  situate  in/a  certain  street 
called  Ji.  st.  in  the  parish  of  0.  ^.  (there  being  no  such  parish)  afterwards  state  the  nui- 
sance to  be  erected  and  placed  in  the  parish  aforesaid;  it  will  be  ascribed  to  venue,  and 
not  to  local  description,  and  therefore  tbe  place  is  not  material  to  be  proved  as  laid. 

THE  declaration  stated,  that  at  the  time  of  committing  the  grievance  after 
mentioned  the  plaintiff  was  the  occupier  of  a  certain  dwelling-house,  situate 
lying  and  being  in  a  certain  public  street  called  ArtiUery-street,  to  wit,  in  the 
parish  of  the  old  artillery  Crround,  in  the  county  of  Middlesex^  in  which  said 
house  the  plaintiff  dwelt  and,  inhabited,  and  then  and  there  carried  on  the  busi- 
ness of  a  carpenter,  and  let  out  part  of  the  said  house  in  lodgings,  &c. :  and 
that  the  defendant,  intending  to  defame  him  and^expose  him  to  punishment  by 
the  laws  inflicted  on  the  keepers  of  bawdy  houses,  maliciously  and  without 
probable  cause,  to  wit,  on  the  25th  of  August  1801,  in  the  parish  aforesaid 
and  county  aforesaid,  erected  and  placed  in  the  said  public  street  called  ArtiU 
lery»street^  to  wit,  in  the  parish  aforesaid,  in  the  county  aforesaid,  a  certain 
lamp  in  front  of  and  near  adjoining  to  the  said  dwelling  house  of  the  plaintiff, 
and  caused  the  same  to  be  lighted  and  kept  burning  in  the  day-time,  d&c. ; 
thereby  intending  to  mark  out  the  said  dwelling-house  of  the  plaintiff  as  a 
bawdy-house,  &c.  The  nuisance  was  proved  at  the  trial,  but  it  appeared  that 
there  was  no  such  parish  as  the  parish  of  the  Qld  Artillery  Chround:  where- 
upon objection  was  taken  to  the  plaintiff's  right  to  recover  in  this  action; 
which  was  over-ruled,  but  the-  point  was  reserved :  and  the  plaintiff  having 
recovered  a  verdict  with  damages,  at  the  Sittings  at  Westminster ,  before  Lord 
EUtnborough,  C.  J.,  a  rule  was  obtained  on  a  former  day  for  the  plaintiff  to 
shew  cause  why  the  verdict  should  not  be  set  aside  and  a  nonsuit  entered. 

Park  and  ^Espinasse  now  opposed  the  rule,  and  observed  that  there  is  noth- 
ing local  in  the  nature  of  the  action,  which  is  case  and  not  trespass ;  and  the 
parish  is  laid  merely  as  a  venue,  and  not  as  a  local  description  of  the  nuisance, 
nor  is  the  place  at  all  material.  Besides  which  the  whole  description  is  laid 
under  a  videlicet.  And  they  cited  Frith  v.  €rray,(a)  and  The  Mersey  and 
InceU  Navigation  Company  v.  Douglas^  2  East,  497,  as  in  point. 

Garroto  and  Bolland,  in  support  of  the  rule,  endeavoured  to  distinguish  this 
from  the  cases  cited.  Frith  v.  Gray  was  an  action  for  the  breach  of  a  con- 
tract, and  of  course  there  was  nothing  of  locality  in  it.  Drewry  v.  Twiss  was 
also  a  transitory  action.  And  though  in  the  Mersey  and  Irwell  Navigation 
case  it  was  considered  not  to  be  necessary  to  give  a  local  description  to  the 
nuisance  in  an  action  on  the  case  for  diverting  the  water  of  the  navigation  by 
the  erection  of  a  weir ;  yet  the  question  turned  on  the  application  of  the  word 
there,  whether  it  were  to  be  referred  to  local  description  of  the  place  where 
the  navigation  was  on  which  the  nuisance  operated,  or  to  venue;  and  the  Court 
would  not  intend  that  it  was  meant  for  local  description  when  it  might  apply  to 
venue.  But  it  was  admitted  that  the  plaintiff  iti  such  an  action  might  make  it 
necessary  to  prove  the  gravamen  in  a  particular  place  by  giving  it  a  specific 
local  description ;  as  by  alleging  the  nuisance  to  be  standing  and  being  at  a 

(a)  H.  7  Geo.  8.  B.  R.  mentioned  by  Grose^  J.  in  Dreuirtf  v.  TVotM,  4  Term  Rep.  561. 
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certain  place  particulariy  described.  Now  here  the  injury  itself  only  attached 
upon  the  plaintiff  in  respect  of  his  occupation  of  t^e  house,  and  niust  there- 
fore be  considered  as  local,  and  the  description  of  the  parish  in  which  the 
house  was  situated  is  carried  all  through  the  declaration ;  and  the  nuisance  is 
alleged  to  have  been  erected  and  placed  in  the  parish  qforesaidy  so  described, 
not  as  a  matter  of  venue,  or  under  a  viz.  for  the  venue  is  repeated  afterwards 
under  the  videlicet. 

Lord  Ellenborovgh,  C.  J.  This  is  not  a  local  injury  ;  the  house  indeed 
is  local,  but  the  imputation  meant  to  be  conveyed  by  the  nuisance  is  not 
against  the  property,  but  against  the  man  who  occupies  it.  Supposing  the 
plaintiff  had  declared  that  in  front  of  a  certain  house  which  he  then  inhabited 
the  defendant  had  set  up  this  mark  for  the  purpose  of  defaming  him  ;  there 
needed  no  local  description  of  the  house ;  and  it  is  quite  immaterial  where  it 
was :  the  action  therefore  might  as  well  have  been  brought  ia  any  other  county 
as  Middlesex ;  and  the  place  mentioned  is  mere  matter  of  venue,  and  not  of 
local  description. 

The  other  Judges  concurred ;  and  the 

Rule  was  discharged. 


The  King  t;.  The  Justices  of  Kent 

1]  East,  229..  May  13, 1809. 

A  mandamus  to  the  justices  in  Sessions,  to  allow  an  item  of  charge  in  the  coroner's  ac* 
count,  refbsed ;  because  the '  justices  were  of  opinion  under  the  circumstances,  that 
there  was  no  ground  to  suppose  that  the  deceased  had  died  any  other  than  a  natural, 
though  a  fludden  death,  and  therefore  that  the  inquisition  had  not  been  duly  taken ; 
and  Uiis  Court  seeing  no  reasoh  for  interfering  with  that  judgment. 

G  ARROW  moved  for  a  mandamus  to  the  defendants  to  allow  an  item  (which 
they  had  before  rejected)  in  the  coroner's  account,  for  his  fee  on  an  inquisition 
taken  by  him  on  the  body  of  John  Sutton.  This  application  was  made  on 
the  affidavit  of  Mr.  De  Lasaux,  coroner  of  the  county  of  Kent,  stating  that  in 
December  last  he  was  sent  for  by  the  parish  officers  of  Wye  in  that  county,  to 
take  an  inquest  on  view  of  the  body  of  T.  Austen,  supposed  to  have  been 
killed  by  the  kick  of  a  horse.  That  he  went  there  and  took  the  inquest ;  and 
on  his  arrival  at  the  inn  where  the  jury  were  assembled,  several  of  them  informed 
him  that  there  was  another  inquest  for  him  to  take,  as  one  John  Sutton,  who 
had  lately  come  from  Surry  to  reside  at  Wi/e,  had  just  before  the  coroner's 
arrival  (died  suddenly  in  a  ^hop  in  the  town  while  he  was  purchasing  some 
furniture.  That  in  consequence  of  this  information,  after  the  inquest  on  Aus- 
ten was  taken,  the  coroner  re-swore  the  jury  to  inquire  into  the  cause  of 
Sutton* s  death,  in  pursuance  of  the  stat.  4  Ed.  I.  st.  2,  directing  the  coroner 
to  go  to  the  place  where  a  person  is  slain  or  suddenly  dead.  That  it  appeared 
in  evidence  before  the  coroner,  that  Sutton  went  into  Mr.  Howard's  shop 
apparently  in  very  good  health ;  that  he  complained  of  a  pain  in  his  hip,  sat 
down  in  a  chair  in  the  shop,  and  suddenly  died.  In  consequence'  of  which 
evidence,  and  that  of  the  surgeon  who  was  immediately  sent  for  to  attend  him, 
and  who  endeavoured  to  restore  him,  but  without  effect,  the  jury  returned  a 
verdict  of,  "  died  by  the  visitation  of  God."  That  on  carrying  in  his  bill  to 
the  last  Easter  Sessions  pursuant  to  the  stat.  25  Geo.  2.  c.  ^,  the  coroner 
charged  the  county  \l.  for  the  last^mentioned  inquisition,  when  the  magistrates 
disallowed  this  charge,  being  pf  opinion  that  the  inquisition  had  been  impro- 
perly taken.  The  mandamus  was  now  pressed  for  on  the  ground  that  the  item 
ought  to  have  been  allowed ;  the  death  having  been  in  fact  sudden,  and  the 
coroner  having  ^  been  called  upon  by  respectable  inhabitants  of  the  place  to 
execute  his  office  before  he  had  interfered :  and  the  refusal  of  the  magistrates 
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to  allow  it  being  felt  by  the  coroner  as  an  imptitatioii  of  improjper  practice 
on  his  part. 

The  Courts  however,  exculpated  the  coroner  from  the  imputation  of  any 
intentional  improper  practice  in  the  particular  instance,  as  the  taking  of  the 
inquisition  seemed  to  have  been  suggested  to  him  by  others.  Though  Lord 
Ellenborough,  C.  J.  observed,  that  there  were  many  instances  of  coroners  hav- 
ing exercised  their  office  in  the  most  vexatious  and  oppressive  manner,  by 
obtruding  themselves  into  private  families  to  their  great  annoyance  and  discom- 
fort, without  any  pretence  of  the  deceased  having  died  otherwise  than  a  natural 
death ;  which  was  highly  illegal.  But  the  Court  still  thought  that  there  was 
no  sufficient  ground  for  the  present  application,  for  the  statute  had  directed 
that  the  fees  should  be  allowed  to  the  coroner  for  all  inquisitions  duly  taken ; 
and  the  justices  were  to  judge  whether  the  inquisition  in  question  had  been 
duly  taken  ;  and  there  was  no  reason  for  imputing  to  them  that  they  had  exer- 
cised their  judgment  with  any  undue  bias ;  and  the  Conrt  did  not  see  any 
occasion  to  interfere  with  that  judgment  in  this  instance. 

Rule  refused. 


The  King  v.  Samson.(a) 

li  East,  331.    May  12, 1809. 

A  defeodaot  in  custody  under  a  writ  de  eixommunieato  capiendo^  for  contumacy  in  not 
paying  a  sum /or  altmony,  and  also  for  costs,  in  tbe  ecclesiastical  court,  is  not  entitled 
to  bis  discharge  as  an  insolvent  debtor  ttnder  the  stat.  33  G.  3.  ic.  5.  s.  4,  which  extends 
odIj  to  persons  in  custody  on  such  writ  for  non-payment  of  costs  and  expences  only. 

THE  defendant  was  brought  up  to  take  the  benefit  of  the  Lords'  Act,  as  an 
insolvent  debtor,  when  it  appeared  that  he  was  in  custody  under  a  writ  de 
excommunicato  capiendo^  for  his  contumacy  in  not  paying  15/.  10s. /or  alimony 
to  the  prosecutrix,  and  30/.  \s.  for  costs  in  the  said  cause.  Lowes  objected, 
that  this  was  not  a  case  within  the  stat.  33  Geo.  3.  c.  5.  s.  4,  which  only 
extends  to  persons  committed  **  upon  any  writ  of  excommunicato  capiendo,  or 
**  other  process  for  or  grounded  on  the  non  payment  of  costs  or  expences  in  any 
*'  cause  or  proceeding  in  any  ecclesiastical  court."  And  the  whole  Court, 
upon  consideration,  were  of  that  opinion,  and  ordered  the  defendant  to  be 
remanded. 


Puller  and  Another  t;.  Staniforth. 

11  East,  232.    May  13, 1809. 

Freighters  charter  a  foreign  ship  to  take  a  cargo  from  London  to  Si,  Petershurgh,  and  to 
load  a  cargo  there  and  immediately  return  to  London^  paying  so  much  freight  per  ton  : 
and  it  was  covenanted  that  if  political  or  other  circumstances  should  prevent  the  ship- 
ping a  return  cargo,  or  discharging  the  outward  cargo,  the  freichters  might  detain  the 
ship  at  St.  P,  for  40  running  days;  and  if  that  time  elapsed  without  the  outward  cargo 
being  delivered,  and  consequently  without  the  return  cargo  being  put  on  board,  the 
matter  should  he  at  liberty  to  return  to  London,  and  the  freighters  shmJd  pay  him  2&00i. 
immediately  upon  the  arrival  of  the  ship  at  London.  The  freighters  then  procured  a 
policy  of  insurance  whereby  the  underwriters  agreed  to  pay  a  total  loss  in  case  the  ship 
was  not  allowed  by  the  Russian  Government  to  load  a  cargo  at  St.  P.  on  the  chartered 
voyage.  In  fact  ttie  Russian  Government  when  the  ship  arrived  at  St.  P.  presuming 
that  the  outward  cargo  was  British,  refitsed  permission  to  unload  her,  and  consequently 
■he  could  not  take  m  a  Russian  «argo :  on  which  the  master,  judging  for  the  best,  pro- 
ceeded immediately  to  Stockholm,  where,  after  disposing  of  the  outward  cargo  to  dis- 
advantage, he  brought  home  a  Swedish  cargo  to  London,  and  earned  freight  thereon. 
Held,  1.    That  the  insurance  was  legal  in  the  terms  of  it. 

(a)  Mr.  Dealtry  did  me  the  favour  to  communicate  this  note. 
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8.  That  the  reftwal  of  the  Russian  GoTenimeDt  to  permit  the  ship  to  unload  her  outward 
cargo,  was,  in  effect,  and  within  the  meaning  of  the  contracting  parties,  a  refusal  to  al- 
low her  to  load  a  cargo  at  St.  P. ;  and  consequently,  that  a  total  loss  within  the  policj 
was  incurred. 

3.  That  the  proceeding  directly  fit>m  Si.  P.  to  Lo/mdon^  was  not  a  condition  precedent  to 
the  master  s  right  to  recover  from  Ihe  freighters  the  dead  freight  of  2d00(. ;  but  that  he 
was  entitled  to  the  same  notwithstanding  the  intermediate  voyage  to  Stockholm^  under 
the  circumstances  ;  and  consequently,  that  the  freighters  were  entitled  to  recover  the 
same  from  the  underwriters.     But, 

4.  That  as  the  freighters  would  be  entitled  to  deduct  flrom  the  sum  payable  to  the  master 
for  dead  freight  the  amount  of  the  freight  received  by  him  on  the  cargo  from  Stockholm 
to  London^  though  such  intermediate  voyage  were  not  originally  contemplated  by  the 
contracting  parties,  but  was  undertal^en  upon  the  emergency;  therefore  the  underwri- 

•  ters  were  entitled  to  make  the  same  deduction  from  the  total  loss  stipulated  for  by  the 
policy  in  the  event  which  had  happened ;  every  contract  of  insurance  being  in  its  na- 
ture a  contract  of  indsmnity, 

THIS  was  an  action  on  a  policy  of  assurance  in  the  common  printed  form, 
with  none  of  the  blanks  filled  up,  but  containing  the  following  memorandum 
written  at  the  bottom  of  it.  **  In  consideration  of  10  guineas  per  cent,  hereby 
received,  we,  the  underwriters  on  this  policy,  agree  to  pay  a  total  loss,  in  case 
the  ship  Ann,  Gapt.  Flower,  is  not  allowed  by  the  Russian  government  to  load 
a  cargo  at  St,  Petershurgh  on  thevoyage  he  is  at  present  chartered  by  Messrs. 
C  and  R,  PuRer"  The  declaration,  after  setting  out  the  policy,  of  which 
the  defendant,  on  the  26th  of  April  1808,  became  an  underwriter,  proceeded 
to  state,  that  on  the  18th  of  April  1808,  by  a  certain  charter-party  of  affreight- 
ment of  that  date  between  S.  Flower,  master  of  the  American  ship  Ann  of 
New  York,  then  in  the  port  of  London,  and  the  plaintiflb,  Flower  let  the  said 
ship  to  freight  to  the  plaintiffs  for  the  voyage  on  certain  terms  and  conditions ; 
whereby  Flower  covenanted  that  tbe  ship  should  be  properly  manned,  &c.  and 
provided  for  her  intended  voyage,  and  take  on  board  from  the  plaintiffs  a  full 
and  complete  6argo  of  all  such  lawful  goods  as  they  should  put  on  board,  and 
immediately  depart  with  the  same  from  the  port  of  London,  and  proceed  to 
St.  Petershurgh  in  Russia,  and  then  and  there  unload  and  make  a  right  and 
true  delivery  and  discharge  of  all  the  said  cargo  to  the  agents  of  the  plaintiffs; 
and  qpon  delivery  and  final  discharge  of  all  the  said  cargo  so  put  on  board  at 
London,  that  Flower  should  immediately  receive  and  take  on  board  the  said 
ship  at  St,  Petershurgh  from  the  plaintiff's  agents  a  full  and  complete  cargo  of 
hemp  and  such  other  goods  as  they  should  think  proper  to  load,  &c. ;  and  the 
said  cargo  so  being  loaded  and  the  ship  dispatched,  thcU  she  should  immediately 
proceed  and  return  to  the  port  of  lAiudon,  and  then  and  there  make  a  right  and 
true  delivery  of  all  the  said  cargo  of  hemp  and  other  goods  so  put  on  board  at 
St,  Petershurgh,  In  consideration  whereof,  the  plaintiffs  covenanted  with 
Flower,  that  they  should  provide  the  ship  with  a  British  licence,  and  not  only 
put  on  board  the  said  cargo  at  London,  and  on  her  arrival  at  St,  Petershurgh 
unload  the  same,  and  thereupon  put  on  board  such  return  cargo  of  hemp,  &lc, 
and  on  her  arrival  at  London  unload  and  receive  the  same,  but  also  should  pay 
to  Flower  in  full  for  the  freight  of  the  ship  at  the  rate  of  lOZ.  per  ton,  with  10/. 
per  cent,  for  primage,  and  100  guineas  as  a  gratification  to  him  as  master, 
immediately  upon  the  delivery  of  the  return  cargo  at  London. '  And  Flower 
covenanted,  that  if  political  or  other  circumstances  should  arise  to  prevent  the 
shipping  a  return  cargo,  or  discharging  the  outward  cargo,  the  plaintiffs  or 
their  agents  should  be  at  liberty  to  detain  the  ship  at  St,  Petershurgh  for  40 
running  days  in  the  whole  after  her  arrival  there.  And  the  plaintiffs  covenant- 
ed, that  after  the  ship  should  have  remained  at  St.  Petershurgh  for  40  running 
days,  without  such  outward  cargo  being  unloaded  and  delivered,  and  conse- 
quently without  the  return  cargo  being  put  on  board.  Flower  should  he  at 
liherty  to  return  with  his  vessel  to  London,  or  any  other  port  in  Englwid: 
and  that  the  plaintiffs  should  pay  Flower  25002.  immediately  upon  the  arrival 
of  the  ship  at  London,  or  any  such  port  in  England,    The  plaintiffs  then 
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averred,  that  afterwards,  on  the  26th  of  April  1808,  the  ship  so  taken  to 
freight  had  a  licence  from  the  British  government  for  the  voyage  in  the  policy 
and  charter-party  mentioned ;  and  that  the  plaintiffs  were  interested  in  the 
voyage  insured  to  the  amount  of  what  was  so  agreed  to  be  paid  to  Fhnoer  for 
the  use  of  his  ship :  .that  she  afterwards  sailed  from  London  upon  the  said  voy- 
age, ftnd  arrived  at  8t,  Petershurgh ;  but  was  not  allowed  by  the  Russian  gov^ 
emment  to  load  a  cargo  at  St.  Petershurgh  on  the  said  voyage  chartered,  dLc. ; 
and  after  remaining  there  40  days,  without  unloading  and  delivering  her  out- 
ward cargo,  and  without  a  return  cargo  being  put  on  board  her,  she  departed 
from  St.  Petersburgh  and  arrived  at  London :  by  reason  of  which  premises  the 
defendant,  became  liable  to  pay  to  the  plaintiffs  200/.  the  amount  of  his  insu- 
rance. There  were  also  the  common  money  counts.  The  defendant  pleaded 
a  tender  of  the  premium,  which  was  admitted,  and  the  general  issue  to  the 
rest  of  the  demand. 

The  facts  proved  at  the  trial  were  in  substance  the  same  as  stated  in  the  first 
count :  the  ship  which  was  American  sailed  on  the  insured  and  chartered 
voyage  with  a  British  licence  :  but  when  she  arrived  at  8t,  Petersburgh^  it  ap- 
pearing upon  examination  of  the  captain  that  he  had  come  immediately  from 
England ^  with  which  Russia  was  then  at  war,  he  was  refused  permission  to 
unload  his  cargo,  being  presumed  to  be  British.,  though  do  particular  examina- 
tion of  it  was  had ;  and  being  obliged  to  depart  with  his  origipal  cargo,  and 
without  any  return  cargo,  the  captain,  judging  as  he  thought  for  the  best,  deter- 
mined to  proceed  to  Stockholm,  to  see  if  he  could  dispose  of  his  cargo  there. 
He  did  accordingly  proceed  to  Stockholm,  and  disposed  there  of  his  outward 
cargo  of  lead,  though  to  disadvantage ;  and  also  took  in  other  goods  there,  and 
returned  from  thence  to  the  port  of  London :  and  freight  was  made  on  the 
goods  shipped  at  Stockholm  and  brought  home. 

The  plaintiffs  went  at  the  trial  for  the  amount  of  the  dead  freight  stipulated 
by  the  charter-party  to  be  paid  to  Flower,  amounting  to  2500Z. :  or  if  not  enti- 
tled to  the  whole  of  it,  to  so  much  of  it  as  would  remain  after  deducting  the 
amount  of  the  fireight  earned  by  the  ship  from  Stockholm  to  London.  The  de- 
fendant, on  the  other  hand,  contended  at  the  trial,  first,  that  this  was  in  effect 
a  wagering  policy,  for  the  underwriters  to  pay  2500/.  if  the  government  of 
Russia  would  not  suffer  the  ship  to  load  at  St.  Petersburgh ;  and  was  there- 
fore illegal ;  (and  this  objection,  if  any,  appeared  on  the  record.)  But,  2dly, 
supposing  it  to  be  legal,  that  the  assured  were  bound  to  have  presented  the  ship 
at  St.  Petersburgh  in  a  condition  to  receive  a  homeward-bound  cargo,  without 
any  obstacle  interposed  by  their  own  act  to  the  obtaining  permission  to  load 
from  the  Russian  government :  whereas  it  appeared  that  the  refusal  of  the 
Hussion  government  to  permit  the  ship  to  load  was  founded  altogether  upon 
the  nature  and  property  of  her  outward-bound  cargo  then  on  board,  which  from 
the  circumstances  of  the  case  was  concluded  to  be  British ;  and  not  upon  any 
objection  to  permit  their  own  export  trade.  And  it  was  argued  to  be  a  very 
different  question  whether  a  foreign  government  would  allow  of  an  import 
trade  from  a  particular  country,  or  of  their  own  export  trade.  That  by  the 
terms  of  the  policy  the  underwriters  were  entitled  to  insist,  as  a  condition  pre- 
'cedent,  that  the  ship  should  be.  presented  at  St.  Petersburgh  in  a  Condition 
ready  to  receive  on  board  a  Russian  cargo,  in  which  case  it  did  not  appear 
that  the  Russian  government  would  have  refused  its  permission  ;  the  only  refu- 
sal given  by  it  being  to  unload  a. British  cargo;-  against  which  the  underwri- 
ters had  not  undertaken  to  indemnify  the  plaintiffs.  3dly,  It  was  objected 
(which  went  only  to  the  quantum  of  the  verdict,)  that  this  being  a  contract  of 
indemnity,  and  as  the  plaintiffs  would  be  entitled  to  deduct  out  of  the  dead 
freight  of  2500/.  payable  to  Flower  the  amount  of  the  freight  earned  by  him  in 
the  course  of  the  voyage  home  from  Stockholm,  the  underwriters  were  also 
entitled  to  have  the  same  deduction  made.  The  plaintiffs  having  recovered  a 
verdict  at  the  trial  (which  was  taken  for  the  whole  sum)  these  grounds  of  ob- 
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jection  were  stuted  a^in  upon  a  motioii  in  arrest  of  judgmettt,  for  a  new  trial, 
pr  for  a  proportionable  deduction  from  the  sum  recovered. 

Garrow  and  PuUer  shewed  causie  against  the  rule  :  1st,  This  is  no  wagering 
policy,  but  strictly  fbr  an  indemnity  against  any  loss  under  the  charter-party. 
The  ship  was  chartered  to  proceed  outwards  with  a  eargo  of  British  goods, 
and  return  with  a  Russiem  cargo  instead  ;  and  if  the  assured  could  not  dispose 
of  the  first  and  procure  the  second,  they  would  be  subject  at  all  events  to  the 
payment  of  dead  freight ;  and  against  this  eventual  loss  it  was  the  object  of 
th^  policy  to  indemnify  them.  The  insurance  therefore;^  which  was  to  protect 
an  adventure  for  the  exchange  of  British  for  foreign  commodities,  was  strictly 
legal.  The  kisulrance  of  any  event  is  not  prohibited  by  the  st.  14  Geo.  3.  c. 
48,  if  the  assured  be  really  interested  in  it,  and  the  event  itself  be  not  illegal  :(a) 
and  it  cannot  be  denied  that  the  plaintiffs  had  an  interest  in  the  eveht.  2dly, 
It  is  neither  expressed  in  the  terms,  nor  can  be  inferred  from  the  nature  of  thd 
contract  bf  insurance,  that  the  assured  engaged  that  the  ship  should  be  in  a 
condition  to  recehre  a  homeward  cargo  by  the  delivery  of  the  outward  cargo. 
On  the  contrary,  the  memorandum  in  the  policy  refers  to  the  charter-party,  in 
which  the  nature  of  th^  adventure  is  disclosed ;  stating  the  outward  cargo  to 
be  goods  shipped  by  the  plaintiffs  fi'om  the  port  of  London ;  and  the  event  is 
therein  provided  foi*  "  if  political  or  other  circumstances  should  arise  to  prevent 
the  shipping  a  rieturn^argo  or  discharging  the  outward  cargo."  And  under 
th{s  charter-party  the  ship  sailed  with  a  British  licence.  It  is  impossible  there* 
fore  to  imply  a  condition  that  the  ship  should  at  all  events  be  etnpty  at  Si. 
Petersburgh.  3dly,  The  captain's  proc^ding  to  Stockholm  was  Wholly  out  of 
the  charter-party,  and  a  new  adventure  resting  upon  his  personal  responsibility. 
Whether  he  may  have  rendered  himself  Hable  in  damages  to^the  plaintiffs  for 
having  taken  upon  hitn  to  dispose  of  their  property  in  a  manner  unauthorized 
by  and  disadvantageous  to  them,  is  another  question  with  which  the  underwri- 
ters on  rtiis  policy  can  have  no  concern ;  for  the  loss  which  they  have  under- 
taken to  indemnify  accrued  before  the  voyage  to  Stcfckhdlm.  But  at  any  rate 
this  objection  only  goes  to  the  quai^tam  of  the  verdict;  and  if  the  CouKt  should 
be  of  opinion  that  the  freight  ear  tied  in  that  voyage  may  be  deducted  by  the 
phiriti^  out  of  the  amount  of  the  dead  freight  they  have  engaged  to  pay  to 
Flower,  considering  the  policy  in  question  on  the  strict  ground  of  indemnity, 
as  in  Godsal  v.  Boldefo,  9  East,  72,  the  quantum  of  the  deduction  may  be 
ascertained  by  an  arbitrator.  [Lord  EUenharough,  C.  J.  An  unforeseen  event 
has  rlecoopied  part  of  the  total  loss  :  which  brings  the  case  within  the  principle 
of  Godscdy.  Boldefo;  this  being  strictly  a  contract  of  indemkitty:  the  plain- 
tiffs hi\i8t  therefore  write  off  the  difference.  Le  Blanc,  J.  Supposing  any  loss 
to  have  happened  upon  the  sale  of  the  lead  at  Stockhohn,  that  was  part  of  the 
adventure,  and  cannot  tiffect  the  question  of  freight ;  the  loss  of  which  has 
evidently  been  diminished  pro  tanto  by  the  iVeight  earned  from  Stockholm. 
Bayky,  J.  The  freight  received  on  the  cargo  brought  {h>m  Stockhdm,  on 
account  of  the  plaintiffs,  has  paid  part  of  the  total  toss  which  had  at  one  time 
acrcrued.l 

The  Attomey-Getteral,  S^ark,  and  WigUy,  in  support  of  the  rule,  after 
slightly  touching  on  the  first  question,  as  thrown  but  for  the  consideration  of 
the  Court,  whether  the  event  insured  were  such  as  it  was  legal  fbr  a  subject  of 
thb  bountry  to  speculate  upon  in  a  policy,  proceeded  to  urge  the  second  objec- 
tion on  the  satne  ground  as  before ;  that  the  risk  of  the  underwriters  was  much 
ehhanced  by  the  nature  of  the  outward  bound  cargo,  a  risk  not  contemplated 
by  them,  or  providied  for  in  the  terms  of  the  policy ;  which  was  attempted  to 
be  enllirged  so  as  to  indemnify  the  assured  against  the  risk  of  not  being  per^ 
mitted  to  unload  a  cargo  of  British  goods  in  order  to  load  a  Russian  cargo. 
The  underwriters  were  not  bound. to  look  into  the  licence  granted  by  the 

(a)  Reference  was  made  to  what  was  said  by  Lmoremee,  J.  in  iMdenA  v.  Cra.ufard^  in 
error,  in  Dom.  Proc.  2  New  Rep.  300,  dx. 
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BrMsk  goFerDinent,  whieh  Vv  oidy  required  in  oifler  to  legalize  the  vojagre 
to  Si.  Peiershurgh  in  the  exitltng  state  of  thbgs.  The  underwriters  kid  a 
wager  with  the  ^aiatiflb^  that -the  Kuui€m  gofemmtot  would  let  the  ship  load 
a  cargo  at  Si,  Ptiershurgk ;  and  Ae  eridence  is,  that  when  she  arrived  there, 
that  goTemment  would  not  suffisr  her  to  unload  a  British  cargo ;  she  waa  ne?er 
therefore  in  a  condition  to  aak  for  a  Rti^sian  cargo,  which  the  assured  impliedly 
engage  that  she  ahall  be,  without  any  obstruction  interposed  by  their  own  act 
On  the  last  point  they  urged,  that  if  the  captain  could  not  recover  the  whole 
of  the  dead  freight  against  the  plaintifi  who  had  chartered  his  ship,  by  reason 
of  her  having  earned  a  certain  proportion  of  freight  from  Stockholm  to  Londom^ 
the  plaintiffs  could  not  be  entitled  to  recover  tl^  whqle  from  the  underwriters 
on  a  contract  of  mere  indemnity,  as  this  was. 

The  Attomeff-Qeneral  then  stated  another  objection,  that,  by  the  terms  of  the 
charter-party.  Captain  Flower^  if  not  permitted  to  unload  at  Si.  Peiersburgh, 
was  (after  waiting  40  running  days  there  if  required)  **  to  return  with  his 
"  vessel  to  Londmn  or  any  other  port  in  Etighmd:*'  which  must  necessarily  be 
understood,  that  he  was  to  return  with  the  outward  cargo  dirtcify  to  Lomion^ 
&c.  from  St.  Petershurgh ;  and  on  that  condition  only  the  plaintiffs  covenanted 
to  pay  him  the  250(1/.  for  dead  freight  "  immediately  upon  the  arrival  of  the 
ship  at  London,  6lc."  The  captain  therefore  not  having  performed  this  con- 
dition, but  having  upon  his  own  judgment  proceeded  upon  a  different  voyage 
and  adventure  to  Stockholm,  and  there  disposed  of  the  cargo  to  a  loss,  is  not 
entitled  upon  the  charter-party,  to  recover  th^  stipulated  sum ;  and  consequently 
the  plaintiffs  cannot  recover  upon  this  contract  of  indemnity. 

Lord  Ellenborough,  C.  J.  I  have  no  doubt  upon  any  of  the  grounds  on 
which  this  case  was  originally  argued.  Firstly  I  see  nothing  illegal  in  a  con- 
tract entered  into  by  British  freighters  for  dividii^  their  loss  with  underwriters 
in  case  a  foreign  port,  to  which  it  was  lawful  for  them  to  ship  the  goods, 
should  be  shut  against  them.  They  have  no  interest  in  conducing  towards 
the  event,  or  in  promoting  war  between  the  two  countries.  But  the  event 
against  which  they  were  desirous  of  being  protected,  not  being  within  the 
common  perils  insured  against,  was  supplied  by  a  special  memorandum,  refer- 
ring to  the  voyage  on  which  the  vessel  was  then  chartered.  I  have  no  difficulty 
therefore,  in  considering  this  as  a  contract  legal  in  its  terms.  But  then  it  is 
said,  that  the  underwriters  have  only  insured  against  the  risk  of  the  Russian 
government  not  permitting  the  ship  to  load  a  cargo  at  Si.  Pttersburgh.  But 
looking  to  the  nature  of  the  adventure  and  the  risk  insured,  the  underwriters 
must  have  contemplated  the  event  which  happened.  It  was  not  likely  that  a 
vessel  should  be  permitted  to  load  a  cargo  there,  if  the  Russian  government 
would  not  permit  its  subjects  to  receive  die  cargo  then  on  board ;  the  refusal 
therefore  to  unload  the  outward  cargo  was  in  e&ct  a  refusal  to  permit  a  Rus" 
sian  cargo  to  be  loaded,  and  brings  the  case  within  the  plain  meaning  of  the 
policy.  Then  the  only  question  is  that  Which  has  been  recently  made,  whether 
the  2500Z.  is  demandable  at  all  by  Captain  Flower  against  the  plaintiffs,  by 
reason  of  his  not  having  proceeded  directly  to  England  from  Si.  Petershurgh? 
At  present  it  does  not  appear  to  me,  that  there  ia  any  express  covenant  on  his 
part  to  do  so,  so  as  to  make  it  a  condition  precedent  to  his  demand  of  that 
sum,  but  only  a  mere  liberty  reserved  to  him.  However,  we  will  look  farther 
into  the  terms  of  the  charter-party,  and  deliver  our  opinion  upen  that  point 
another  day.  With  respect  to  the  quantum  to  be  deducted  on  account  of  the 
freight  made  from  J^ockhohn  to  London,  should  the  plaintift  be  entitled  to  reeo- 
ver  anything,  the  amount  may  be  settled  out  of  court. 

The  other  Judges  concurred  in  opinion  with  his  Lcvdship  upon  the  points 
decided  by  him :  and  the  case  stood  over  for  consideration  upon  the  last  objec- 
tion made  by  the  Attorney-General.    And  two  days. afterwards, 

Lord  Ellenborougr,  C.  J.  delivered  the  opinion  of  the  Court 

On  hearing  the  argument  on  the  rule  for  a  new  trial  in  this  case  before  the 
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Court  on  Saturday,  the  point  upon  which  we  then  took  time  to  consider 
tras  not  one  which  had  been  urged  at  the  trial,  nor  upon  the  motion  to  set 
aside  the  verdict,  but  was  a  point  which  suggested  itself  to  the  defendant's 
counsel  in  the  course  of  the  argument  after  the  plaintiff's  counsel  had  shewn 
cause  against  the  rule.  It  was  this,  that  according  to  the  terms  of  the  charter* 
party  Captain  Flower  was  bound  to  come  direct  from  Ptttrshurgh  to  this 
country,  and  to  bring  his  outward  cargo  with  him  ;  that  his  doing  so  was  a 
condition  precedent,  without  performing  which  he  could  not  claim  the  2500/. 
or  any  part  of  it ;  that  his  going  into  Stockholm,  and  disposing  of  part  of  his 
outward  cargo  there,  was  a  breach  of  that  condition  ;  that  be  could  therefore 
have  no  claim  upon  the  plaintiffs  in  consequence  of  his  not  being  permitted  to 
take  in  a  cargo  at  Petersburgh  ;  and  consequently  that  the  plaintifls  can  have  no 
demand  upon  the  underwriters  for  an  indemnity.  It  may  be  conceded,  for  the 
purpose  of  the  present  case,  that  the  plaintiffs  can  haveno  demand  upon  the 
underwriters,  if  Captain  Flower  could  have  supported  no  claim  against  them  ; 
and  it  is  therefore  material  to  see  whether  Captain  Flower  could  or  could  not 
have  suppk>rted  a  claim  against  them.  The  parties  foresaw  when  they  entered 
into  the  charter-party,  that  circumstances  might  arise  to  prevent  the  shipping 
a  return  cargb  ;  and  they  therefore  provided  that  the  plaintiflb  should  be  at  lib- 
erty to  detain  the  ship  40  running  days  after  her  arrival  at  St,  Petersburgh; 
and  the  plaintiffs  covenant,  that  after  the  ship  shall  have  remained  the  40  run- 
ning days  without  the  outward  cargo  being  unloaded,  and  consequently  in  all 
probability  without  the  return  cargo  being  put  on  board,  Captain  Flower  should 
be  at  liberty  to  return  to  London  or  any  other  port  in  England;  and  i^so  that 
they  would  pay  him  2500Z.  immediately  on  the  ship's  arrival  in  London  or  any 
other  such  port  in  England,  There  are  therefore  no  words  expressing  it  as  a 
condition,  that  the  ship  should  come  direct  to  England,  and  with  the  whole  of 
her  outward  cargo  ;  and  in  the  absence  of  such  words,  is  there  any  thing  from 
which  such  a  condition  is  either  necessarily  or  fairly  to  be  implied  ?  Many 
circumstances  might  occur  to  make  it  prudent  and  for  the  interest  of  all  con- 
cerned, that  the  captain  should  touch  at  some  port  in  his  way  home,  should 
dispose  of  the  outward  cargo,  and  should  get  a  freight  home.  Is  such  a  con- 
struction then  to  be  put  upon  the  charter-party  by  implication,  as  to  take  away 
from  him  all  power  of  availing  himself  of  those  circumstances.  If  he  were  to 
do  it  improperly,  he  would  be  answerable  in  damages  for  whatever  injury  his 
misconduct  should  occasion :  so  that  justice  would  be  done  to  the  freighters, 
though  this  were  not  held  a  condition  precedent ;  and  the  holding  it  to  be  a 
condition  precedent  might  in  the  case  I  have  just  put  be  extremely  prejudicial 
to  them.  Indeed  if  it  were  a  condition  precedent,  the  putting  into  a  port  for  a 
single  hour,  or  parting  with  a  single  pig  of  the  lead,  would  be  a  breach,  and 
would  take  away  from  the  captain  all  right  to  his  2500/.,  although  such  act  of 
the  captain  were  in  ever  so  slight  a  degree  injurious  to  the  interest  of  the 
freighters  and  might  be  compensated  by  trifling  damages :  and  so  would  any 
deviation,  or  disposal  of  the  cargo  be,  however  beneficial  it  might  be  to  the 
freighters.  As,  however,  the  Words  do  not  import  that  this  is  a  condition 
precedent ;  as  the  nature  of  the  thing  does  not  require  that  it  should  be  so 
held  ;  as  greftt  prejudice  might  result  to  the  freighters  from  so  holding,  and  as 
they  will  be  entitled  to  indemnity  for  any  damage,  though  it  be  not  so  held  ; 
we  are  of  opinion  'that  it  is  not  to  be  deemed  a  condition  precedent ;  that 
Captain  Flower,  therefore,  is  entitled  to  the  2500/.  from  the  plaintiffs ;  and 
that  they  are  therefore  entitled  to  recover  it  from  the  underwriters ;  subject  to 
the  deduction  from  that  sura,  for  the  freight  actually  earned  by  Captain  FUnoer 
from  Stockholm,  as  we  before  intimated  when  the  cause  was  last  before  us. 

Postea  to  the  Plaintiffs. 
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Clementi  i;.  Goulding. 

11  East,  244.    1^117  13,1809. 
Ad  gction  ii  maintainable  on  the  at.  8  Ann.  c.  19,  for  pirating  a  single  sheet  of  music. 

THE  plaintiff  obtained  a  verdict  with  damages  against  the  defendant  in 
this  action,  tried  at  the  sittings  before  Lord  ElUnbcrough^  C.  J.  for  pirating  a 
sheet  of  music  of  which  the  plaintiff  had  the  copyright :  and  the  only  question 
was,  whether  this  being  a  single  sheet  were  within  the  protection  of  the  stat.  8 
Ann.  c.  Id,  which,  mentioning  in.  the  preamble  "books  and  other  writings" 
speaks  in  the  enacting  part  only  of  book  or  books :  and  liberty  was  reserved  ta 
the  -defendant  to  move  to  set  aside  the  verdict  and  enter  a  nonsuit.  Garrow 
moved  accordingly,  at  the  beginning  of  the  term,  and  pressed  to  have  the 
point  settled  :  adverting  to  the  words  of  the  act  which  speaks  in  another  part 
of  "  every  sheet  or  sheets  being  part  of  such  book  or  books."  On  which  the 
Court,  as  the  point  had  been  reserved,  granted  him  a  rule  nisi:  but  Lord 
EUenboraugh,  C.  J.  then  said,  that  though  he  had  leaned  in  favour  of  the  ob- 
jection at  the  trial,  yet  on  further  consideration  he  was  now  disposed  to  con- 
sider that  a  sheet  was  a  book  within  the  meaning  of  the  act :  and  he  recollect- 
ed, that  when  the  same  question  was  made  in  a  cause  a  few  years  ago,(a)  the 
Court  was  disposed  to  think  that  the  case  was  within  the  statute.  And  such 
appeared  to  be  the  opinion  of  the  other  Judges.  And  now,  when  the  cause 
was  called  on  in  the  paper  of  new  trials,  Scarlett  moved  to  discharge  the  rule, 
understanding  that  it  was  abandoned ;  and  Cf arrow  said,  that  he  believed  the 
parties  had  submitted  to  the  intimation  given  by  the  Court  of  their  opinion, 
on  his  moving  for  the  rule. 

Per  Curiam,  Rule  discharged. 

(a)  This  was  in  Hime  (or  Hine)  ▼.  Dale,  which  was  tried  in  December  1803,  and  came 
on  first  in  this  court  in  nil.  1804,  upon  a  motion  by  Mr.  Erskine  to  set  aside  a  nonsuit, 
founded  on  an  objection  taken  at  the  trial,  that  the  publication  in  question,  which  had 
been  pirated,  was  a  s&ng  printed  upon  a  single  sheet  of  paper.  He  referred  to  Bach  v. 
Longman,  Cowp.  623;  where  a  sontUa  was  certified  by  this  Court  to  be  a  writing  within 
the  statute ;  and  to  Storace  v.  Longman,  Sittings  after  Mieh.  term  1768,  at  Quil&all,  be- 
fore Lord  Kenyon,  C.  J.,  where,  in  an  action  for  pirating  music,  the  composition  was 
stated  in  the  declaration  to  be  *'  a  certain  musical  air  tune  and  writing,"  and  which  was 
in  fact  a  single  sheet  of  paper;  but  no  objection  was  taken  on*  that  ground  ;  and  the 
plaintiff  recoTered  averaict.  He  observed,,  that  several  works  of  great  labour  and 
utility  were  published  on  sincle  sheets :  such  as  lunar  tables,  and  almanacs :  and  he 
referred  to  Jones*  Index  to  the  Records,  which  mentions  the  Sheriffs'  book;  one  of  which 
he  produced  in  court ;  and  it  was  a  single  piece  of  parchment  about  a  foot  lon£  :  and  he 
recalled  to  recollection  the  familiar  rtame  of  kom-book,  as  an  instance  of  the  old  popular 
^  application  of  the  term  book,  which  was  derived  by  Johnson  from  the  Saxon  boc,  a  beach, 
'  because  they  wrote  on  beachen  boards ;  as  liber  was  dented  from  the  bark  of  a  tree  used 
for  the  like  purpose.  And  he  also  argued  from  the  inconsistency  of  permitting  an  action 
to  be  maintained  against  a  man  for  pirating  a  sheet  of  another's  book,  which  might  be 
composed  of  two  or  more  sheets ;  and  yet  refusing  the  same  protection  to  the  same  com- 
position if  published  atone.  Finally,  the  case  stood  over  till  Eastet  term  following, 
when  the  Court,  without  hearing  any  argument,  made  the  rule  absolute  for  a  new  trial; 
Lord  EUenborough,  C.  J.  saying  that  it  was  not  fit  that  such  a  question  should  be  decid- 
ed upon  a  nonsuit;  but  it  would  be  better  to  put  it  upon  the  record. 
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Do^,  on  the  Demiae  of  Joseph  Tofieklt  t?.  Esther  Tofield, 

Widow. 

'  Il£a9t,a46.    May  16, 1809. 

Rfiol  property  may  paaa  under  the  description  of  **persotuU  ettates"  in  a  will ;  it  being 
manifest  from  the  whole  of  the  instrument,  as  by  terms  of  direct  reference  to  that  descrip- 
tion in  ulterior  dispoeitions  of  the  same  real  property,  that  such  was  the  devisor's  inten- 
tion. A  surrender  out  of  court  to  the  Use  of  his  will  made  by  the  surrenderee  of  a  copy- 
hold before  his  admittance  is  absolutely  void  and  of  no  effect,  and  cannot  be  made 
good  by  his  subsequent  admittance. 

THIS  ejectment  was  brought  by  Joseph  the  brother  and  heir  at  law  of  WiU 
Uam  Tofield  deceased,  against  Esther  his  widow  and  executrix,  to  recover  the 
possession  of  certain  premises  at  SiewkUy  in  the  county  of  Bucks ^  and  of 
certain  freehold  and  copyhold  lands  in  the  common  fields  of  Stewkhy  parish. 
At  the  trial  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  this 
Court  on  the  following  case. 

WiUiam  Tofield^  in  1793,  purchased  of  R.  Goldthorpe  certain  freehold, 
leasehold,  and  copyhold  lands  in  Stewkley,  The  freehold  and  leasehold  were 
duly  conveyed  to  him ;  and  on  the  10th  of  October  in  the  same  year,  the  copy- 
hold lands,  being  copyhold  of  inheritance  and  held  of  the  manor  of  StewkUy, 
were  surrendered  out  of  cburt,  according  to  the  custom  of  the  manor,  by  R, 
Goldthorpe  and  Elizabeth  his  wife,  into  tne  hands  of  the  lady  of  the  manor  by 
the  hands  of  the  deputy  steward  to  the  use  of  WiUiam  Tofield  in  fee  :  and  on 
the  14th  of  November  1793,  they  were  again  surrendered  out  of  court  by  Wm. 
Tofield,  by  the  hands  of  two  other  customary  tenants  of  the  manor,  according 
to  the  custom  thereof,  to  the  use  of  his  last  will.  Both  these  surrenders  were 
presented  at  a  manor  court  holden  on  the  17th  of  June  1795 ;  and  at  the 
same  court  Wm.  Tofield  was  admitted  to  the  premises  upon  the  surrender 
made  by  Goldthorpe  and  his  wife  In  October  1793;  there  not  having  been  any 
court  previous  to  this  time  since  the  15th'  of  June  1791.  Wm.  Tofield,  in 
1801,. purchased  of  W,  Grifin  other  freehold  lands  in  Stewkley,  which  were 
duly  conveyed  to  him.  In  April  1804,  W.  Tofield  died  without  issue,  being 
^  at  the  time  of  his  death  and  of  the  making  of  his  will  hereinafler  mentioned 

possessed  of  the  said  leasehold  premises,  and  seised  of  the  said  freehold  and 
copyhold  lands  purchased  of  Goldthorpe  and  Chrijfin,  and  also  seised  in  fee  of 
certain  other  tenements  specified  in  his'  will,  namely,  of  two  tenements  in  the 
occupation  of  H.  Chandler  and  J.  Coles,  and  the  house  wherein  he  himself 
dwelt,  with  the  closes  adjoining.  On  the  2d  of  January  1804,  he  made  his 
will,  duly  executed  and  attcysted,  wherein,  afler  giving  pecuniary  legacies  to 
his  brothers  Joseph,  Benjamin,  and  John,  and  to  his  sisters  Mary  and  Eliza; 
i  beth,  he  proceeds  thus :  I  give  and  devise  unto  my  father  and  mother  William 

\  and  Ann  Tofield  two  tenements  now  occupied  by  H.  Chandler  and  /.  Coles, 

with  the  yard,  &c.  for  and  during  the  term  of  both  ox  either  of  their  natural 
'x  lives ;  and  from  and  afier  their  decease  I  give  and  devise  the  said  premises  to 

my  executrix  herein  also  named.     I  also  give  and  bequeath  unto  the  trustees 
v^  of  the  Methodist  chapel  in  Stewkley  201.  &c.     I  give  unto  my  wife  Esther 

^  Tofield  all  my  stock  of  cattle,  corn,  hays,  and  grain,  sheep,  hogs,  and  cattle  of 

1^  all  kinds,  household  goods  and  furniture,  ready  money,  and  securities  of  money, 

rights,  credits,  hnd' personal  estates  whatsoever  and  wheresoever,  subject  never- 
-^  theless  to  the  above  legacies,  to  hold  to  the  said  Esther  Tofield  for  and  during 

if^  f  the  term  of  her  natural  life,  provided  she  keep  single ;  but  and  if  she  marry, 

^  ^  ''she  shall  receive  no  profits  or  benefits  from  my  estates  whatsoever,  but  at  the 

time  of  her  marriage  shall  resign  up  all  my  personal  estates  to  the  afler-men- 
tioned  legatees  in  manner  following:  first,  I  give  and  bequeath  unto  my 
brother  Jhhn  Tofield  the  house  and  premises  wherein  I  now  dwell;  with  the 
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closes  adjoining,  and  all  the  appartenanees  thereunto  belonging,  with  the  tene- 
ments to  hold  to  him  my  said  brother  John  Tqfield,  his  heirs  and  assigns  for 
ever  :  and  the  remaining  of  my  personal  estates  I  give  and  bequeath  to  my 
brother  Joseph  Tqfield^  my  sister  EUteAeth  RatUdge^  and  tny  sister  Mary 
Capel,  share  and  share  alike,  to  bold  to  them  their  heirs  and  assigns  for  ever. 
But  and  if  the  said  Esther  Tofield  shall  remain  single  or  unmarried,  I  hereby 
declare  that  she  shall  possess  aU  my  akovementioned  estates  for  end  during  the 
term  of  her  natural  life,  and  at  her  decease  I  give  devise  and  bequeath  my 
personal  estates  as  abovefnentioned ;  that  is,  to  John  TofiM  my  brother  the 
house  and  premises  wherein  I  now  dwell,  with  the  appurtenances  thereunto 
belonging,  to  hold  to  him  his  heirs  and  assigns  for  ever :  and  the  remaining 
of  my  personal  estates  I  give  and  bequeath  to  my  brothers  Joseph  and  Benjamin^ 
and  my  sisters  Elizabeth  and  Mary  ^qii&lly  share  and  share,  to  hold  to  them 
their  heirs  and  assigns  for  ever.  Lastly,  I  do  appoint  my  said  wife  sole 
iexecutrix,  d&c. 

The  question  for  the  opinion  of  the  Court  was,  whether  thfe  lessor  qf  the 
plaintiff,  as  heir  at  law  of  the  testator,  were  entitled  to  recover  the  freehold 
and  copyhold  estates  of  which  the  said  testator  died  seised,  or  any  and  what 
part  thereof. 

This  case  was  argued  on  a  former  day  by  Ptthwdl  for  the  plaintiff,  and 
Best  for  the  defendant:  when  tWo  questions  were  made;  1st,  whether  the 
widow  took  for  life  the  residue  of  the  testator's  rtal  property,  not  before  specifi* 
cally  devised,  under  the  description  of  personal  estates,  Atid  if  she  did ;  2dly, 
whether  the  copyhold  would  pass  to  which  the  testator  had  not  been  admitted 
at  the  time  of  his  surrender  to  the  use  of  his  wiU.  ,  The  last  point,  with  the 
arguments  bearing  on  it,  was  so  fully  discussed  by  the  Court  in  delivering  the 
'udgment,  that  it  is  unnecessary  to  recapitulate  the  arguments  urged  at  the  bar. 
Upon  the  first  point,  it  was  urged  by  the  plaintiff's  counsel  that  no  case  had 
gone  so  far  as  to  give  effect  to  a  devise  of  realty  against  the  heir  at  law,  where 
the  testator  had  used  the  word  personal^  importing  in  legal  sense  and  common 
understanding  the  very  reverse  of  reed  estate :  although  he  admitted  that  if 
such  a  construction  could  be  put  on  the  word,  it  might  be  collected  from  the 
rest  of  the  Will  that  the  testator  had  used  it  in  that  sense.  But  Lidrd  E^en^ 
borough,  C.  J.  said,  that  if  it  distinctly  appeared,  as  it  did  in  this  case,  that  the 
testator  meant  to  pass  his -real  property  under  that  description,  the  Court  must 
pronounce  their  opinion  that  it  did  pass  according  to  such  manifest  inten- 
tion. And  the  rest  of  the  Court  being  clearly  of  the  same  opinion,  no  further 
argument  was  had  on  this  other  point.  But  the  Court  took  time  to  consider  of 
their  judgment  on  the  other  point.     And  now 

Lord  £ll£nboroi7gh,  C.  J.  delivered  judgment.  This  ejectment  was  brought 
for  certain  freehold  and  copyhold  lands,  which  the  lessor  of  the  plaintiff  claimed 
as  heir  at  law  to  Y/\lliam  Tofield,  and  the  defendant  claimed  as  his  devisee. 
As  to  the  fVeehold  lands,  the  Court  has  had  no  doubt ;  the  only  question  as  to 
them  was,  whether  they  passed  under  the  words  "  aU  my  personal  estates ;" 
and  it  being  clear  beyond  all  possibility  of  doubt  upon  the  face  of  the  will, 
that  the  testator  meant  by  these  words  (not  what  is  ordinarily  understood  by 
them,  but)  such  real  property  over  which  he  had  an  absolute  personal  powei* 
of  disposition  and  controul,  we  have  no  hesitation  in  saying  that  the  freehold 
passed  by  this  description. 

With  regard  to  the  copyholds,  the  facts  were  these.  They  were  surrendered 
out  of  court  into  the  hands  of  the  deputy-steward  to  the  testator's  use  on  the 
10th  of  October  1793,  and  before  that  surrender  was  presented,  and  before  the 
testator  was  admitted  upon  it,  to  Wit,  on  the  14th  of  November  1793,  the 
testator  surrendered  the  same  into  the  hands  of  two  custoroarv  tenants  to  the 
use  of  his  will.  On  the  17th  of  June  1795,  and  not  before,  these  surrenders 
were  presented  at  a  court  hold^n  for  the  manor,  and  the  testator  was  then 
<idmitted.    The  question  therefore  is,  whether  the  surrendered  of  a  copyhdd 


ij 
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can  himself  surrender  to  the  use  of  his  will  before  the  surrender  for  his  use  is 
presented,  and  before  he  is  admitted :  and  if  he  do,  whether  his  admittance 
afterwards  will  make  that  surrender  to  the  use  of  his  will  valid  ?  Until  admit- 
tance the  surrenderor  is  the  only  person  to  whom  the  lord  can  look  as  his 
tenant,  and  he  is  the  person  to  discharge  all  the  services.  The  surrender  so 
far  binds  the  land,  t^at  the  surrenderor  cannot  surrender  to  any  other  person : 
but  the  whole  legal  estate  remains  in  the  surrenderor :  he  has  a  right  to  retain 
the  possession  (subject  however^  to  an  account  for  the  mesne  profits  if  the  sur- 
renderee be  afterwards  admitted.  2  Wils.  15) ;  and  if  he  die,  the  estate  de- 
volves upon  his  heir.  Co.  Cop.  s.  39,  and  7  East,  8.  The  surrenderee  has  no 
legal  right  to  enter ;  and  if  be  do,  the  surrenderor  may  bring  trespass  against 
him ;  the  surrenderee  cannot  support  an  ejectment,  unless  he  procure  an  admit- 
tance before  trial ;  and  if  he  commit  a  capital  offence,  the  copyhold  is  not  for- 
feited. 2  Wils.  13,  Roe  d.  Jefferies  v.  Hicks.  In  all  these  respects  a  sur- 
renderee differs  from  an  heir :  for  the  heir  is  tenant  before  admittance ;  he  is 
entitled  to  the  possession ;  he  may  support  trespass  or  ejectment ;  and  he  may 
surrender,  or  forfeit.  The  point  whether  a  surrenderee  can  surrender  to  a 
stranger  before  admittance  is  distinctly  put  by  Lord .  Coke  in  his  Cop.  s.  39. 
His  words  are,  **  if  he  surrender  to  the  use  of  another,  the  surrender  is  merely 
void,  and  by  no  matter  ex  post  facto  can  be  confirmed."  And  he  gives  the 
reason ;  **  for  though  the  first  surrender  be  executed  (t.  e.  by  admittance)  before 
"  the  second ;  so  that  at  the  time  of  the  admittance  of  him  to  whose  use  the 
"  second  surrender  was  made,  his  surrenderor  hath  a  sufiicient  interest  as  abso- 
**  lute  owner ;  yet  because  at  the  time  of  the  surrender  he  had  but  a  possibility 
**  of  an  interest,  therefore  the  subsequent  admittance  cannot  make  this  act 
"  good,  which  was  void  ab  initio."  This  passage  is  adopted  by  Mr.  Justice 
Blackstone  in  the  2d  vol.  of  his  Comm.  368,  and  it  is  confirmed  by  other 
authorities.  In  Wilson  v.  Weddail,  M.  6  Jac.  l.Yelv.  144,  mentioned  also 
in  Co.  Litt.  60.  a.  n.  2,  by  the  name  of  Wilson  v.  Woodfall,  it  was  adjudged 
that  if  a  surrenderee  surrendered,  and  died  without  admittance,  though  his 
surrenderee  were  afterwards  admitted,  such  surrenderee  had  no  title  against 
the  heir  of  the  surrenderor.  The  case  there  was  this :  A  copyhold  was  sur- 
rendered to  the  use  of  Leonard  in  fee,  and  he  surrendered  to  the  use  of  Mar- 
gery  for  life :  Margery  waa  admitted,  but  Leonard  never  was.  The  first  sur- 
renderor's heir  brought  ejectment ;  and  on  special  verdict  it  was  adjudged, 
that  a  surrender  of  a  copyhold  to  /.  S,  is  not  of  effect  till  /.  S.  is  admitted : 
and  if  /.  iS>.,  before  admittance,  surrender  to  a  stranger  who  is  admitted,  that 
is  nothing  worth  to  the  stranger ;  for  J,  8.  himself  had  nothing,  and  so  could 
pass  nothing :  and  the  admittance  of  the  grantee  shall  not  be  taken  by  impli- 
cation the  admittance  of  himself,  (viz.  the  grantor.)  But  it  was  held  that  the 
right  and  possession  still  remained  in  him  who  first  surrendered,  and  descended 
to  his  heirs.  And  a  difference  was  taken  between  a  surrenderee,  and  an  heir 
to  whom  a  copyhold  descends,  who  may  surrender  before  admittance,  because 
in  by  course  of  law  ;  for  the  custom  casts  the  possession  upon  him  from  his 
ancestors ;  but  a  surrenderee  has  nothing  before  admittance ;  because  he  is  a 
purchaser ;  and  till  admittance  he  is  not  a  customary  tenant :  so  that  he  can 
transfer  nothing  to  any  other.  This  was  adjudged  in  Dixie's  case,  24  Eliz. 
In  Rawlinson  v.  Green,  M.  14  Jac.  I.  Poph.  127,  a*  copyholder  surrendered 
out  of  court,  and  the  surrender  was  presented  at  the  next  court ;  the  surren- 
deree surrendered  before  admittance ;  and  one  question  was,  whether  he  could  ? 
Houghton,  J.  held  that  he  could  not :  and  he  said  that  the  entry  of  the  surren- 
deree would  not  make  an  admittance,  because  it  is  the  sole  act  of  the  steward : 
and  Dodderidge,  J.  agreed.  It  appears  indeed  by  3  Bulstr.  237 — ^240,  where 
there  is  a  fuller  report  of  this  case,  that  it  ended  in  a  compromise :  so  that  this 
at  the  most  is  the  opinion  of  the  two  judges  only,  and  not  a  decision.  There 
is  however  an  able  argument  to  shew  that  the  surrender  was  void  in  Bridgm. 
SI.    Against  these  authorities  I  find  nothing  which  bears  upon  the  point. 
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except  a  passage  in  1  Roll.  Abr.  505.  X.  pi.  1.  6  Yin.  82,  and  a  note  in  Co. 
Litt.  60,  a.  n.  2.  The  passage  in  Rolle  is  to  this  effect :  Surrenderee  surren- 
ders in  court  before  admittance :  this  shall  enure  as  an  admittance  on  the  first 
surrender,  and  afterwards  as  a  second  surrender ;  for  by  the  acceptance  of  the 
surrender  he  is  admitted  to  be  tenant.  Dubitatur,  B.  /2.  38  dL  39  Eliz.  in 
Keeping  v.  Bunning,  Pasch,  J3.  12.  41  Eliz.  in  CoUhin^s  case.  In  Keeping 
T.  Bunningf  however,  it  appears  from  Cro.  El.  504,  (reported  by  the  name  of 
Gyphen  v.  Bunney)  that  the  first  surrenderee  was  a  remainder-man ;  and  the 
tenant  for  life,  on  whose  estate  his  remainder  depended,  was  admitted :  and  the 
Court  proceeded  on  the  ground  that  the  admittance  of  the  tenant  ibr  life  was 
the  admittance  of  the  remainder-man :  so  that  the  first  surrenderee  was  in  that 
case  considered  as  admitted.  And  Colchin  v.  Colchin,  as  appears  by  Cro.  Eliz. 
662,  was  the  case  of  an  heir  who  surrendered  before  admittance,  not  of  a  sur- 
renderee ;  and  all  the  authorities  agree  that  an  heir  is  in  before  admittance, 
and  may  surrender.  The  note  in  Co.  Litt.  first  notices  Dixie's  case,  and  Wil- 
son V.  WeddaU  (there  called  Wilson  v.  WoodfaU)  in  these  terms :  A,  surren- 
ders to  the  use  of  ^.,  *'  who  before  admittance  surrenders  to  the  use  of  C,  and 
"  C  b  admitted :  ruled  that  C.  takes  nothing ;  for  JB.  who  surrenders  has  not 
*'  any  interest  to  surrender  till  admittance.''  And  then  it  proceeds  \  **  But  yet 
**  it  hath  been  ruled  good;  for  the  admittance  of  ,C  shall  be  implied  to  be  an 
"  admittance  of  B,  first,  and  so  there  shall  be  priority.  M.  24  Car.  B.  R, 
Baker  v.  Denham,  P.  41  Eliz.  C.  B.  Colchin  v.  Colchin,  Vide  T.  15  Jac.  B. 
R.  2.  Pop.  5."  It  has  already  been  noticed,  that  Colchin  v.  Colchin  was  the 
case  of  an  heir ;  so  that  the  point  could  not  have  been  ruled  there.  Baker  v. 
Denham  is  stated  in  the  supplement  to  Lord  Coke's  Copyholder,  s.  4  :  and  from 
that  statement  it  is  obvious  that  the  point  supposed  in  the  note  in  Co.  Litt.,  if 
it  arose  at  all,  was  ruled  the  other  way.  This  is  the  statement :  "  The  cus- 
tom of  a  manor  was,  that  a  copyholder  might  surrender  his  copyhold  out  of 
. "  court  to  the  use  of  another :  the  party,  to  whose  use  it  was,  to  be  admitted 
''  at  the  next  court :  such  a  surrender  was  made ;  but  before  the  next  court 
**  cestui  que  use  died,  and  so  was  not  admitted.  It  was  resolved  in  this  case 
**  that  he  was  not  a  copyholder  within  the  custom :  for  by  the  surrender  before 
**  admittance  the  surrenderee  hath  no  possession ;  and  the  heir  (viz.  of  the 
"  surrenderor)  is  in  by  descent,  and  holds  by  the  copy  of  his  ancestor;  and  so 
**  the  cestui  que  use  is  not  a  perfect  or  complete  copyholder.  '*  The  surrepder 
'*  is  but  quasi  inchoatum  till  the  surrenderee  be  admitted  to  the  copyhold." 
It  is  not  impossible  upon  this  statement,  (hat  a  surrenderee  might  have  surren- 
dered out  of  court  before  admittance ;  and  the  question  might  be,  whether 
such  surrender  were  within  thi&  custom.  But  as  it  was  resolved  that  he  was 
not  capable  of  surrendering,  it  could  not  have  been  ruled  that  his  surrender 
was  good.  The  reference  in  the  note  to  2  Poph.  5,  evidently  applies  to  Raw- 
linson  v.  Green,  already  cited,  which  is  the  5th  case  in  the  2d  part  of  PqpAom's 
Reports.  The  authorities  therefore  of  Co.  Cop.  s.  39.  Yelv.  144,  and  Poph. 
127,  are  not  to  be  considered  as  impeached  by  the  passage  in  Roll.  Abr.  or  the 
note  in  Co.  Litt. ;  but  we  may  still  conclude  that  a  surrenderee  is  incapable  of 
surrendering  to  the  use  of  a  stranger  before  admittance,  and  that  no  ^subse- 
quent  admittance  will  make  his  surrender  valid.  It  was  argued,  however,  that 
though  a  surrenderee  might  be  incapable  of  surrendering  before  admittance 
to  the  use  of  a  stranger,  it  did  not  follow  that  he  could  not  surrender  to  the 
use  of  his  own  will.  But  no  authority  was  adduced  for  such  a  distinction,  and 
there  seems  no  foundation  for  it  upon  principle.  The  reasons  why  he  cannot 
surrender  to  the  use  of  a  stranger  are,  that  he  is  not  tenant  to  the  lord,  and 
has  no  legal  interest;  and  those  reasons  apply  equally  against  his  making  any 
surrender.  This  distinction  therefore  seems  untenable.  In  considering  this 
case  the  point  occurred,  whether,  as  neither  surrender  was  presented  till  the 
day  of  admittance,  each  surrender  might  not  be  considered  as  of  the  same 
date  with  the  admittance ;  and  then,  ut  res  magis  valeret,  the  admittance  might 
Vol.  VI.  17 
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be  taken  to  have  preceded  the  surrender  to  the  use  of  the  wiJl.  But  as  it  is 
established  that  the  presentment  is  to  be  made,  though  surrenderor,  surren- 
deree, and  the  other  persons  who  took  it,  all  die  before  the  next  court ;  it  fol- 
lows that  the  surrender,  when  presented,  must  be  treated  as  a  surrender  of  the 
day  on  which  it  was  in  fact  made.  As  to  the  case  of  Benson  ▼.  Scott,  3  Lev. 
385,  and  other  cases  which  might  have  been  cited,  where  the  admittance  has 
had  such  relation  to  the  surrender  as  to  make  the  estate  pass  in  the  same 
course  of  descent,  and  give  the  sahie  right  to  dower  and  curtesy,  d^c.  as  if  the 
admittance  and  surrender  had  been  contemporaneous  acts  *  the  answer  seems 
to  be,  that  though  every  act  of  law  which  would  have  operated  upon  the  estate, 
had  the  admittance  immediately  followed  the  surrender,  shall  still  operate  upon 
it ;  it  cannot  be  affected  by  any  act  of  the  party.  And  this  is  agreeable  to  the 
distinction  in  BuUer  and  Baker^s  case,  3  Co.  29.  a.  cited  by  Mr.  Peckwett, 
that  relation  in  many  cases  shall  help  acts  of  law ;  as  in  the  case  of  dower,  &c., 
but  shall  never  help  acts  of  the  parties,  that  is  to  say,  to  make  the  void  acts  of 
the  parties  good  by  relation  or  frction  of  law.  For  these  reasons  it  appears  to 
us  that  the  surrender  out  of  court,  made  by  William  Tqfield  on  the  14th  No- 
vember  1793,  to  the  use  of  his  will,  could  not  operate,  so  as  to  enable  him  to 
pass  the  copyhold  tenements  by  his  subsequent  surrender ;  he  not  being  at  the 
time  of  such  surrender  admitted  tenant.  And  although  he  was  afVerwards 
admitted  on  the  first  surrender  made  to  him,  such  admittance  could  not  operate 
byi  relation,  so  as  to  render  valid  the  surrender  to  the  use  of  his  will.  The 
consequence  is  that  the  copyholds  are  undisposed  of,  and  the  plaintiff  as  heir 
at  law  is  entitled.  The  postea  must  therefore  be  delivered  to  the  plaintiff,  with 
liberty  for  him  to  enter  up  judgment  for  the  copyhold  premises  only. 


Crosby  and  Another,  Assignees  of  Boucher,  a  Bankrupt,  v. 

Crouch. 

11  East,  256.    May  15, 1809. 

Where  the  act  of  deliverinff  goods  by  a  trader,  to  secure  the  defendant,  who  was  under 
acceptances  for  him  payable  at  a  future  day,  was  clearly  not  voluntary  on  the  trader'e 
part,  but  made  in  consequence  of  thn  urgency  of  the  disfendant  (evidenced  by  the  pro- 
posal for  giving  such  security  originating  with'  him)  it  is  inunaterial  to  consider  whether 
the  trader  had  his  bankruptcy  in  contemplation  at  the  time.  Nor  will  the  transaction, 
being  bona  fide,  and  not  colourable,  be  impeached  by^the  secrecy  with  which  the  deliv- 
ery  was  made  by  (he  trader,  in  order  to  save  his  own  credit  in  the  view  of  the  world. 

IN  trover  for  printed  books  and  stationery,  alleged  to  have  been  the  property 
of  Boucher  before  his  bankruptcy,  and  afterwards  to  have  belonged  to  the 
plaintifSs,  as  his  assignees  under  a  commission  of  bankrupt  issued  against  him, 
the  question  was,  whether  the  goods  had  come  to  the  possession  of  the  defend- 
ant before  the  bankruptcy  of  Boucher  by  his  voluntary  and  undue  preference 
of  the  defendant,  in  fraud  t>f  the  bankrupt  laws,  or  by  the  due  diligence  of  the 
defendant  himself  seeking  his  own  security  or  indemnity.  It  appeared  in 
evidence  at  the  trial  before  Lord  Ellenborough,  C.  J.  that  Boucher  at  the  time 
of  his  bankruptcy  in  March  1808,  and  for  about  18  months  before,  was  a 
bookseller  and  stationer,  having  been  before  that  a  pawnbroker,  in  which  last 
jnentioned  business  he  had  made  a  composition  with  his  creditors,  of  whom 
the  defendant  a  pawnbroker  was.  one,  for  55.  in  the  pound.  The  nature  of  the 
dealings  between  them  since  that  period  was  disclosed  in  the  defendant's  exami- 
nation taken  on  the  30th  of  April  1808,  before  the  commissioners  upon 
Boucher's  bankruptcy ;  in  which  it  was  stated,  that  about  a  year  and  a  half  or 
two  years  before,  the  defendant  was  applied  to  by  the  bankrupt  to  indorse  a  bill 
for  125Z.,  drawn  by  the  bankrupt  on  one  Jones,  a  baker ;  which  bill  was  given 
for  the  purpose  of  settling  a  composition  made  by  the  bankrupt  with  jiis  credi- 
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tors  about  that  time,  when  he  was  a  pawnbroker.  That  bill  became  doe  in 
November  1807,  and  was  held  by  a  A(r.  Williams  for  the  trustees  who  were  to 
raise  money  to  pay  the  composition.  That  4  or  5  months  after  the  defendant's 
indorsement  of  that  bill,  the  bankrupt  brought  at  different  times  sinall  quanth- 
ties  of  books  and  paper  to  him  to  dippse  of»  in  ordt»r  to  raise  money  to  pay  the 
bill ;  some  of  which  goods  the  defendant  caused  to  be  sold  at  RobbiiWs  auc- 
tion-rooms, and  others  he  disposed  of  in  his  own  shop.  When  the  bill  became 
due  the  defendant  took  it  up,  by  giving  his  own  note  at  a  month  for  pan  (since 
paid)  and  the  remainder  in  cash ;  having  at  that  time  70/.  in  hand,  the  produce 
of  part  of  the  said  goods,  and  also  remaining  goods  to  nearly  the  amount  of 
the  bill.  The  bankrupt  afterwards  brought  other  goods  to  the  defendant,  which 
when  sold  over  paid  him  his  advance  on  the  bill,  and  he  returned  the  difference 
about  7/.,  to  the  bankrupt.  That  in  September  1807,  the  bankrupt  applied  to 
the  defendant  to  discount  three  bills  for  him  of  50/.  each ;  two  of  them  drawn 
by  the  bankrupt  on  the  said  Joius ;  the  other  upon  one  Young ;  all  of  which 
the  defendant  cashed  before  the  bill  for  125/.  became  due:  but  immediately 
after  that  bill  was  dishonoured  by  Jones  the  acceptor^  the  defendant,  being 
alarmed  lest  the  three  50/.  bills  should  not  be  paid,  applied  to  the  bankrupt  to 
know  whether  they  were  not  accommodation  bills,  who  informed  him  that  they 
were ;  on  which  he  required  the  bankrupt  to  put  some  security  in  his  hands  to 
answer  the  payment  of  them,  in  case  the  acceptors  should  not  pay  them  when 
due.  That  in  consequence  of  the  defendant's  application  the  bankrupt,  at 
different  times  between  November  1807  and  February  1808,  brougbt  to  him 
different  parcels  of  books,  to  the  amount  of  270/.  or  370/.  in  value,  as  stated 
by  the  bankrupt,  and  which  books  were  deposited  with  the  defendant^  for  the 
purpose  of  beihg  sold  by  him  in  case  the  three  50/.  bills  should  not  be  paid  by 
the  acceptors  in  order  to  reimburse  him  the  amount ;  and  those  bills  were  still 
held  by  the  defendant  And  the  defendant  Aegatived  in  his  examination  that 
the  books  were  pledged  with  him^  in  the  way  pf  his  business  as  a  pawnbroker, 
or  for  safe  custody,  or  for  any  other  purpose  than  to  cover  the,  ^ills,  as  before 
stated.  And  he  also  stated,  that  the  books  were  brought  to  him  in  coaches, 
and  generally  in  the  evening  after  dark ;  that  Boucher  always  came  with  them 
himself;  that  there  might  have  been  one  or  two  parcels  come  in  the  day*time. 
The  defendant  further  stated  that  he  had  known  Voucher  about  two  years  and 
a  half:  that  be  knew  him  when  he  failed  in  the  business  of  a  pawnbroker,  and 
paid  his  creditors  a  composition  of  55..  in  the  pound :  that  he  himself  was  then 
a  creditor  of  his  for  18/.  and  received  the  composition  :  and  that  he  never 
knew  that  Boucher  had  realized  any  capital  after  his  failure,  or  that  he  posses- 
sed any  money  to  enable  him  to  enter  into  the  business  of  a  bookseller.  Lord 
EUenboroughy  C.  J.,  being  of  cK>inion  upon  this  evidence,  that  the  security 
having  l^n  required  of  the  bankrupt  by  the  defendant,  .and  not  offered  vol- 
untarily by  him,  negatived  the  undue  preference,  would  have  left  the  case  to 
the  jury  with  that  instruction;,  whereupon  the  plaintiff's  counsel  submitted  to 
a  nonsuit,  uk  order  to  take  the  opinion  of  the  Court,  whether  assuming  such 
to  have  been  the  direction  of  the  Lord  Chief  Justice  to  the  jury,  it  was  war- 
ranted by  the  evidence.  A  rule  nisi  was  accordingly  obtained  for  setting  aside 
the  nonsuit ;  which  was  supported  by  The  Attorney-General^  Garrom,  and. 
Lowes,  and  opposed  by  Park  and  ifarryat ;  each  of  whom  a? gued  upon  their 
respective  view?  of  the  facts.  After  which  the  case  stood  over  some  days  for 
consideration:  when 

Lord  Ellenborou^h,  C.  J.  delivered  the  judgment  of  the  Court.— *This  was 
an  action  of  trover  brought  by  the  assignees  to  recover  the  value  of  a  quantity 
of  books  received  by  the  defendant  from  the  bankrupt,  and  which  had  been 
privately  conveyed  from  the  bankrupt's  shop  in  a  hackney  coach  ^ftor  dusk  at 
several  times  between  October  and  />6ruary,  and  delivered  by  him  to  the 
defendant.  No  act  of  bankruptcy  was  committed  till  the  March  following 
The  commission  was  in  May  following.    The  goods  were  delivered  on  t& 
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defendant's  requiring  to  have  some  security  against  three  running  bills  which 
he  had  discounted  for  the  bankrupt,  and  of  the  payment  of  which  the  defend- 
ant had  become  apprehensive,  on  understanding  they  were  accommodation 
bills.  The  defendant's  ei^amination  before  the  commissioners  of  bankrupt 
was  read  on  the  part  of  the  plaintiff,  in  which  the  defendant  deposed,  **  that 
*'  the  books  in  question  were  deposited  with  the  deponent'for  the  purpose  of 
"  being  sold  by  him,  in  case  the  three  bills  for  50/.  each  should  not  be  paid  by 
"  the  acceptors  thereof,  to  reicnburse  him  the  amount  thereof"  The  bankrupt 
had  before  satisfied  the  defendant  the  amount  of  a  bill  of  exchange  which  he, 
as  indorsee,  had  taken  up  for  the  bankrupt,  as  drawer,  by  the  sale  of  books  and 
paper  delivered  to  him  by  the  bankrupt,  part  of  which  the  defendant  had  sold 
in  his  own  shop  as  a  pawnbroker,  and  part  at  another  person's  auction-room. 
The  fair  result  of  the  whole  evidence  was,  that  the  defendant  had  reason  to 
believe  that  Boucher  was  in  bad  circumstances,  and  that  so  believing,  and  hav- 
ing incurred  the  risk  of  becoming  an  indorser  of  these  three  bills  which  the 
bankrupt  Boucher  was  liable  to  pay,  he  required,  and,  on  his  requisition,  ob- 
tained from  the  bankrupt,  security  against  those  bills  by  a  deposit  of  goods  by 
the  bankrupt,  to  be  sold  if  the' acceptors  did  not  pay  those  bills.  The  circum- 
stance of  the  debt  secured  not  being  demandable,  and  capable  of  being 
enforced  at  the  time,  makes  no  difference ;  as  was  held  in  the  case  of  Thomp- 
son V.  IVeemanj  1  Term  Rep.  155,  and  in  Hartshorn  v.  Slodden,  2  Bos.  & 
Pul.  584,  decided  as  to  that  point  on  the  authority  of  Thompson  v.  Freeman, 
The  question  thereforie,  is,  whether,  upon  the  facts  thus  stated,  the  delivery  of 
the  goods  in  dispute  were  an  act  of  voluntary  preference  on  the  part  of  the 
bankrupt  in  contemplation  of  bankruptcy?  Two  things  are  necessary  to 
concur  in  order  to  avoid  the  delivery  of  the  goods ;  namely,  the  purpose  of 
voluntary  preference  in  respect  to  sndh  delivery,  and  the  contemplation  of 
bankruptcy  at  the  time  when  the  goods  were  delivered.  In  considering  whether 
the  act  in  question  were  in  this  sense  properly  voluntary ,  it  is  material  to  see 
from  which  party  the  proposition  of  making  the  deposit  originated,  whether 
from  the  bankrupt  Or  from  the  defendant.  It  certainly  proceeded  wholly  from 
the  defendant :  he  is  stated  to  have  required  the  act  to  be  done.  It  is,  there- 
fore, upon  any  fair  interpretation  of  the  words,  not  referable  to  any  supposition 
of  favour  and  preference  exercised  on  the  part  of  the  bankrupt,  but  to  urgency 
and  importunity  applied  on  the  part  of  the  person  obtaining  the  deposit :  and 
it  has  not  been  suggested  that  such  requisition  and  urgency  were  colourable. 
This  distinction  between  payments  and  deliveries  by  the  bankrupt  which  are 
voluntary,  and  those  which  are  not  so,  with  reference  to  this  head  of  bankrupt 
law,  was  so  fully  considered  and  discussed  by  Lord  Alvanley,  and  the  other 
judges  of  the  court  of  Common  Fleas,  in  Hartshorn  v.  Slodden,  2  Bos.  &  PuJ. 
583,  that  it  is  enough  upon  the  present  occasion  to  refer  to  the  arguments  of 
those  judges  upon  this  point.  It  is  there  laid  down  to  be  immaterial  whether 
the  debtor  had  or  had  not  an  act  of  bankruptcy  in  contemplation  at  the  time, 
if  the  creditor  pressed  for  payment  or  security,  and  thereby  obtained  such  pay- 
ment or  security.  As^  there  was  no  doubt,  at  the  trial,  of  the  fact  of  urgency 
for  the  security ;  such  fact  appearing  upon  the  face  of  the  defendant's  deposition 
read  in  evidence  by  the  plaintiff;  what  fact  was  there  to  be  lefl  to  the  jury ; 
unless  indeed  it  were  contended  that  such  urgency  was  colourable ;  but  no  such 
point  was  made  at  the  trial.  The  receiving  of  goods,  removed  under  the  cir- 
cumstances of  secrecy  already  stated,  has  been  treated  in  argument  as  fraudu- 
fent :  but  if  the  creditor  were  entitled  to  demand,  aiid,  demanding,  to  receive  a 
security  in  goods  for  a  running  debt,  I  want  to  know- upon  what  principle  he  was 
obliged  to  insist  upon  the  transaction  being  conducted  by  his  debtor  with  any 
particular  circumstances  of  publicity,  and  which  might  be  in  other  respects  inju- 
rious to  the  general  credit  of  such  debtor.  The  defendant  had  no  interest  to  keep 
up  his  credit,  as  he  owed  him  no  other  debt.  If  his  debtor  made  the  payment 
or  gave  the  security  exacted  from  him,  surely  it  was  allowable  to  the  creditor  to 
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leave  the  time  and  manner  of  doing  so  to  the  debtor's  own  convenience  and  discre- 
tion, as  seems  to  have  been  done  in  this  case.  If  such  a  banajide  urgency  for 
the  security,  as  must  be  taken  to  have  existed  in  this  case,' exclude  the  security 
from  being  considered  as  a  voluntary  one,  it  is  then  unnecessary  to  consider 
whether  there  were  evidence  to  have  been  left  to  the  jury  in  respect  to  the 
other  point,  viz.  of  a  contemplation  of  bankruptcy.  Though  as  to  that,  it  might 
be  perhaps  too  much  to  hold  that  any  particular  act  of  bankruptcy,  or  even 
the  event  of  becoming  a  bankrupt  at  all,  was  specifically  in  the  bankrupt's 
contemplation  in  September^  and  the  other  successive  months,  during  which  the 
delivery  was  made,  up  to  February ;  the  act  of  bankruptcy  not  taking  place 
till  late  in  the  March  following.  «  But  this  point,  for  the  reason  already  given, 
is  not  material  to  be  considered  upon  the  present  occaaion. 

Rule  discharged. 


Vivian  v.  Blake  and  Others. 

11  East,  263.    May  15, 1809. 

Tre«paflf  for  breakiDff  and  entering  the  plaintiff's  free  fishery  in  A.^  and  also  in  B.,  and 
also  in  A.  and  B.  Pleas,  1.  Not  guilty.  2.  That  the  said  free  fisheries  were  parcel  of  a- 
navicable'harbour^  Slc.  common  to  all  the  king's  subjects.  Replication,  prescribing  for  a 
free  fishery  in  the  said  place  in  right  of  the  plaintiff's  manor.  Rejoinder,  taking  issue 
on  such  prescription.  Held,  that  on  verdict  for  the  plaintiff  on  the  general  issue,  and 
for  the  defendant  on  the  prescription,  the  latter  going  to  the  whole  declaration,  the 
plaintiff  is  not  entitled  to  costs.  ^ 

THIS  was  a  question  of  costs,  which  was  argued  in  the  last  term  by  Moore 
for  the  plaintiflT,  and  Dampier  for  the  defendants;  and  was  then  directed  to 
stand  over  for  consideration.     And  now 

Lord  Ellenborouor,  C.  J.  delivered  the  opinion  of  the  Court. 

This  was  a  rule  obtained  in  the  last  term  on  behalf  of  the  plaintiff,  calling 
on  the  defendants  to  shew  cause  why  the  master  should  not  tax  the  plaintiff 
his  costs,  on  the  ground  that  a  verdict  was  entered  for  the  plaintiff  on  the  first 
plea  of  not  guilty,  with  Is.  damages.  The  pleadings  in  substance  were  these : 
the  declaration  complained  of  a  trespass  by  the  defendants  in  the  plaintiff's 
free  fishery  in  the  creek,  otherwise  the  river,  in  the  parish  of  St,  Anthony ; 
and  also  in  the  free  fishery  of  the  plaintiff  in  the  parish  pf  St.  Just ;  and  also 
in  his  free  fishery  in  the  parishes  of  St.  Anthony  and  St.  Just.  Pleas,  first, 
not  guilty,  generally.  2d,  That  the  said  free  fisheries  were  parcel  of  a  public 
navigable  harbour  or  creek  in  which  the  tide  flowed  and  reflowed,  where  aU 
the  king's  subjects  had  a  right  to  fish.  Replication  to  the  second  plea,  protest- 
ing that  the  free  fisheries  are  not  parcel  of  the  public  harbour,  replies,  that 
the  plaintiff  is  seised  in  fee  of  the  manor  of  ^oAtirra,  and  prescribes  for  a  free 
fishery  in  the  said  place  in  right  of  his  said  manor.  Rejoinder  takes  issue  on 
the  prescription.  A  verdict  has  been  entered  on  the  general  issue  for  the 
plaintiff,  with  one  shilling  damages ;  and  on  the  prescription,  for  the  defend- 
ant The  question  on  the  verdicts  on  these  issues  is,  whether  the  issue  on 
the  prescription,  which  has  been  entered  for  the  defendant,  do  not  go  to  the 
whole  trespass :  for  if  it  do,  the  finding  on  the  whole  record  being  in  favour 
of  the  defendants,  the  plaintiff  cannot  be  entitled  to  costs.  And  we  are  of 
opinion  that  the  issue  found  for  the  defendants  does  go  to  the  whole.  The 
fi'ee  fishery  claimed  by  the  plaintiff,  and  which  by  his  count  he  complains  of 
the  defendants'  having  broken  and  entered,  i^by  his  replication  confined  to  a 
free  fishery  in  the  right  of  his  manor  of  Bohurra;  and  the  verdict  finds  that 
he  is  not  entitled  to  any  such  free  fishery.  It  resembles  the  case  put  in  argu- 
ment at  the  bar,  where  to  an  action  of  trespass  qua  re  clausum  fregit  the  de- 
fendant pleads  not  guilty,  and  liberum  tenementum  of  A.,  by  whose  command 
the  defendant  entered.     The  replication  deduces  a  titl^  to  the  [rfaintiff  under 
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A, ;  which  derivative  title  is  traversed,  and  found  for  th^  defendant :  in  which 
case  the  plaintiff  cannot  be  entitled  to  costs^  because  the  issue  found  for  the 
defendant,  goes  for  the  whole.  The  consequence  will  be,  that  the  rule  must 
be  discharged. 


De  Tastet  and  Others  v.  Baring  and  Others. 

11  East,  265.    May  15|  1809. 

A  verdict  having  passed  for  the  defendants  in  an  action  to  recover  the  amount  of  the  fe- 
exchange  upon  the  dishonour  of  a  bill  drawn  from  London  on  Lisbon^  upon  evidence 
that  the  enemv  were  in  possession  of  Portugal  when  the  bill  became  due,  and  lAsbon 
was  theU  blockaded  by  a  British  squadron,  and  there  was  in  fact  no  direct  exchange 
between  Ldsbon  and  Lofufon,  though  bills  had  in  some  few  instances  been  negociated 
between  them  through  HanUnirgh  and  America  about  that  period,  the  Court  refused  to 

gant  a  new  trial,  on  the  presumption  that  the  jury  had  found  their  verdict  upon  the 
ct  that  no  re- exchange  was  proved  to  their  satisfaction  to  have  existed  between  Lisbon 
and  London  at  the  time ;  the  question  having  been  properly  left  to  them  to  allow 
damages  in  the  name  of  re-exchange,  if  the  plaintiff  who  had  endorsed  the  dishonoured 
bill  to  the  holder,  had  either  paid  or  were  liable  to  pay  re-exchange ;  and  saving  the 
question  of  law,  whether  any  exchange  or  re-exchange  could  be  allowed  between  this 
and  an  enemy's  country. 

THE  plaintiffs  declared  that  one  J.  Hodson,  on  the  24th  of  November  1806, 
at  London^  according  to  the  custom  of  merchants,  made  his  bill  of  exchange  of 
the  same  date  directed  to  Joza  da  Biha  in  Lisbon,  being  in  Portugal  beyond 
the  seas,  and  required  him  at  12  months  date  to  pay  to  the  order  of  the  said/. 
Hodson  2220  mil  767  reis.  That  Hodson  on  the  27th  oi  Fthruary  1804,  at 
London  indorsed  the  said  bill  to  Heinzelnum  and  Rikarby,  who  indorsed  to  the 
defendants :  and  the  defendants  on  the  7th  of  April  1807,  at  London,  indorsed 
to  the  plaintiffs  by  their  trading  firm  of  Anthony  Mangin;  and  the  plaintiffs,  on 
the  said  7th  of  Aprils  indorsed  to  Treves  and  Company.  That  the  bill  when 
due  and  payable  on  the  dOth  of  November  1807,  at  Lisbon,  was  duly  presented 
to  Joza  da  Silva  for  payment,  who  refused  so  to  do,  and  Treves  and  Co.  caus- 
ed it  to  be  protested  for  non-payment ;  and  it  was  returned  to  the  plaintiffs  as 
indorsers,  and  they  were  obliged  to  pay  the  sum  therein  contained,  being  of 
the  value  of  6502.  sterling,  together  with  exchange  and  re^xchange,  interest, 
damages,  costs  and  charges,  &c.  of  all  which  the  defendants  had  notice ;  and 
by  reason  of  the  premises,  and  according  to  the .  usage  and  custom  of  mer- 
chants, they  became  liable  to  pay  to  the  plaintifis  the  said  sum  in  the  said  bill 
or  the  value  thereof,  together  with  the  exchange,  re-exchange,  &.c.  There 
was  another  set  of  counts,  only  charging  that  the  defendants  became  liable  to 
pay  thb  exchange,  re-exchange,  &c.  without  charging  that  the  plaintiff  had 
been  obliged  to  pay  the  same. 

It  appeared  at  the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  that 
the  facts  and  dates  of  the  severjal  transaction^  corresponded  with  those  stated 
in  the  first  count  of  the  declaration,  except  that  it  did  not  appear  that  the 
plaintiffs  had  in  fact  paid  any  re-exchange.  It  further  appeared  that  the  plain- 
tiffs had  purchased  the  bill  in  question  of  the  defendants,  and  that  when  it 
was  returned  dishonoured,  the  defendants  had  offered  to  pay  the  principal, 
interest,  and  all  expenses  attending  the  dishonour,  except  the  claim  for  re-ex- 
change, (which  was  .the  only  claim  now  in  question :  the  rest  having  been 
paid  into  court;)  and  which  claim  they  resisted  on  the  ground,  that  at  the 
time  when  the  bill  became  due  and  was  dishonoured  the  IVench  were  in  pos- 
session of  Portugal,  and  entered  Lisbon  on  the  1st  o(  December  1807 ;  which 
then  and  for  some  time  before  was  actually  blockaded  by  a  British  squadron 
at  the  mouth  of  the  l^agus :  and  that  there  was  not  in  fact  any  exchange  ex- 
isting at  the  time  between  Portugal  and  England,  even  if  it  could  legally 
take  place  while  the  two  couqtries  were  in  a  state  of  hostility.    On  the  other 
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hand,  an  instance  or  two  were  shewn  of  an  exchange  of  bills  about  this  time 
between  the  two  countries,  through  the  medium  of  other  bills  on  Hamburgh^ 
or  America.  Lord  Ellenbofaugk,  C.  J.  told  the  jury  that  if  the  plaintiffs  had 
paid  the  re-exchange,  or  were  in  the  common  course  of  dealing  liable  to  pay 
any,  a  verdict  should  be  found  for  them,  reserving  the  question  of  law,  whether 
in  the  relative  situation  of  the  two  countries  at  that  period  a  charge  for  re-ex* 
change  could  legally  be  demanded.  The  jury  found  a  verdict  for  the  defend- 
ants. On  which  The  Attorney-General  moved  for  a  new  trial,  assuming  the 
verdict  to  have  passed,  not  upon  the  ground  that  there  was  no  exchange  in 
fact  between  the  two  countries  at  the  time,  the  contrary  of  which  he  consider- 
ed to  have  been  shewn  in  evidence  :  but  that  the  jury  had  been  led  to  suppose^ 
by  the  course  which  the  cause  had  taken,  that  the  plaintiffs  were  not  entitled  to 
the  re-exchange,  without  proving  that  they  had  in  fact  paid  it.  This  he  con- 
tended was  not  necessary ;  but  it  was  sufficient  to  entitle  the  plaintiffs  to  reco- 
ver, if  they  were  Tiable  to  pay  the  re-exchange  to  the  holders  of  the  bill  at  the 
time  of  the  dishonour.  And  then  the  questioni  of  law,  which  had  been  reserv- 
ed, would  arise.  A  rule  liisi  having  been  obtained  :  Lord  EUenborough  C.  J. 
now,  on  reporting  the  evidence,  stated  the  manner  in  which  he  had  left  the 
case  to  the  juty ;  which  he  observed  was  a  special  jury  consisting  of  many 
eminent  merchants  conversant  with  the  subject,  and  therefore  he  had  encour- 
aged them  to  take  an  active  part  in  the  examination  of  the  witnesses ;  which 
they  had  done :  and  they  had  drawn  their  conclusion  from  the  whole  evidence 
in  favour  of  the  defendants  agains^  the  claim  of  re-exchange. 

Garrow  and  Marryat,  against  the  rule,  said  that  at  this  period  there  was  in 
fact  no  market  at  Lisbon  for  bills  on  London,  and  consequently  there  could  be 
no  re-exchange,  the  charge  for  which  consisted  of  the  sum  which  would  have 
been  paid  in  the  Lisbon  market  for  a  bill  drawn  there  on  London  of  the  same 
relative  value  as  the  dishonoured  bill,  supposing  there  had  been  any  exchange 
at  that  time  existing  between  the  two  countries.  That  in  effect  the  same 
purpose  was  answered  by  the  defendants  having  engaged  to  pay  the  plaintiffs 
in  London  the  actual  loss  sustained  by  them  on  the  bill  in  consequence  of  its 
having  been  dishonoured,  which  was  the  principal  and  interest  and  the  amount 
of  the  charges  of  protesting  and  returning  the  bill ;  and  they  only  resisted  the 
payment  of  an  arbitrary  sum,  which  was  said  by  some  persons  to  be  the  charge 
of  transmitting  the  money  from  Lisbon  to  London,  through  the  medium  of 
biHs  on  Hamburgh  or  America,  or  Paris,  when  all  diVect -exchange  between 
Lisbon  and  London  had  then  ceased.  That  the  verdict  of  the  jury  was  founded 
upon  the  fact  that  no  such  exchange  existed  between  the  two  countries  at  the 
time;  and  that  in  point  of  law  it  could  not  exist,  as  the  right  to  re-exchange 
in  this  case  must  be  founded  upon  the  right  which  persons  in  Lisbon  then  had 
to  draw  upon  others  in  London,  and  the  obligation  of  the  subjects  residing 
here  to  pay  such  bills ;  an  obligation  which  could  not  exjst  during  the  contin- 
uance of  hostilities  between  the  two  countries ;  and  if  it  were  illegal  to  do  it 
directly,  it  must  be  equally  illegal  to  do  it  indirectly,  though  the  discovery  of 
it  might  be  more  difficult  in  the  latter  case. 

The  Attorney-General  and  Littledale,  contra,  said  that  at  all  times,  and  par-^ 
ticularly  in  the  present  state  of  the  commercial  world,  it  would  require  grave 
consideration  before  it  was  laid  down  as  a  general  rule,  that  no  bill  drawn  from 
a  foreign  hostile  country  up6n  this  could  legally  be  paid  here :  it  frequently 
happened  that  this  was  the  only  medium  by  which  our  own  merchants  abroad 
were  able  to  remit  their  property  home  out  of  an  enemy's  country.  -A  mer- 
chant in  England  might  be  indebted  to  a  foreign  merchant;  And  a  British 
merchant,  in  a  foreign  country,  invaded  by  the  enemy,  might  make  over  pro- 
perty which  he  had  upon  the  spot  to  that  foreigner  in  exchange  for  his  bill 
upon  the  British  merchant  at  home ;  and  in  these  and  the  like  cases  no  actual 
property  is  transmitted  from  this  country  to  the  enemy's  country;  for  the 
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money  is  paid  to  a  sabject  at  home,  and  the  principal  benefit  of  the  transaction 
centers  here.     Then  the  nature  of  the  transaction  which  gives  rise  to  the  ques- 
tion of  exchange  and  re-exchange  is  this — A  merchant  in  London  draws  on 
his  debtor  in  Lisbon  a  bill  in  fa?our  of  another  for  so  much  in  the  currency  of 
Portugal,  for  which  he  receives  its  corresponding  value  at  the  time  in  English 
currency ;  and  th^t  corresponding  value  fluctuates  from  time  to  time,  accord- 
ing to  the  greater  or  lesser  demand  there  may  be  in  the  London  market  for 
biils.on  Lisbon^  and  the  facility  of  obtaining  them  :  the  difference  of,  that  value 
constitutes  the  rate  of  exchange  on  Lisbon.    The  like  circumstances  and  con- 
siderations take  place  at  Lisbon,  and  constitute  in  like  manner  the  rate  of  ex- 
change on  London.    When  the  holder,  therefore,  of  a  London  bill  drawn  on 
Lisbon  is  refused  payment  of  it  in  Lisbon,  the  actual  loss  which  he  sustains  is 
not  the  identical  sum  which  he  gave  for  the  bill  in  London,  but  the  amount  of 
its  contents  if  paid  at  Lisbon,  where  it  was  due,  and  the  sum  which  it  will 
cost  him  to  replace  that  amount  upon  the  spot  by  a  bill  ujion  London,  which 
he  is  entitled  to  draw  upon  the  persons  there  who  are  liable  to  him  upon  the 
former  bill.     That  cost,  whatever  it  may  be,  constitutes  his  actual  loss  and  the 
charge  for  re-exchange.     And  it  is  quite  immaterial  whether  or  not  he  in 
fact  re-draws  such  a  bill  on  London  and  raises  the  monev  upon  it  in  the  Lis' 
bon  market ;  his  loss  by  the  dishonour  of  the  London  bill  is  exactly  the  same, 
and  cannot  depend  on  the  circumstance  whether  he  repay  himself  immediately 
by  re-drawing  for  the  amount  of  the  former  bill,  with  the  addition  of  the 
charges  upon  it,  including  the  amount  of  the  re-exchange,  if  unfavourable  to 
this  country  at  the  time ;  or  whether  he  wait  till  a  future  settlement  of  accounts 
with  the  party  who  is  liable  to  him  on  tl^e  first  bill  here  :  but  that  party  is  at 
all  events  liable  to  him  for  the  difference ;  for  as  soon  as  the  bill  was  dishon- 
oured, the  holder  was  entitled  to  re-draw.     That,  therefore,  is  the  period  to 
look  to.     It  ought  not  to  depend  on  the  rise  or  fall  of  the  bill  market  or 
exchange  afterwards;  for  as  he  could  not  charge  the  increased  difference  by 
his  own  delay  in  waiting  till  the  exchange  greW  more  unfavourable  to  England 
before  he  re-drew :  so  neither  could  the  party  here  fairly  insist  on  having  the 
advantage  if  the  exchange  happened  to  be  more  favourable  when  the  bill' was 
actually  drawn.     Where  re-exchange  has  been  recovered  on  the  dishonour  of 
a  foreign  bill,  it  has  not  been  usual  to  prove  that  in  fact  another  bill  was 
re-drawn.     If  the  quantum  of  damage  is  not  to  be  ascertained  by  the  existing 
rate  of  exchange  at  the  time  of  the  dishotiour,  the  rule  will  become  extremely 
complex  for  settling  what  is  to  be  paid  on  the  bill  between  different  indorsees, 
each  of  whom  takes  it.  at  the  value  of  the  exchange  when  he  purchased  it. 
If  then  the  amount  of  the  re-exchange  between  the  two  countries  at  the  time 
of  the  dishonour  be  the  true  measure  of  damage  which  the  holder  at  Lisbon 
was  entitled  to  receive  fi-om  his  indorsee  in  England;  and  that  re-exchange 
consist  of  the  amount  of  a  bill  on  London  which  would  put  the  holder  of  the 
dishonoured  bill  in  the  same  situation  as  if  he  had  received  the  contents  of  it 
when  due  in  Lisbon ;  it  cannot  make  any  difference  whether  the  exchange 
between  Lisbon  and  London  at  the  time  were  carried  on  directly,  or  through 
the  medium  of  other  places.     The  more  circuitous  and  difficult  it  was,  the 
greater  would  be  the  loss  of  the  holder  by  the  dishonour. 

The  Court  said  they  would  consider  of  the  case,  and  two  days  afterwards 
Lord  Ellenborough,  G.  J.  delivered  their  opinion,  that  the  rule  for  a  new 
trial  should  be  discharged,  on  the  ground  that  the  question  was  properly  put 
to  the  jury,  to  allow  the  plaintiff  damages  or  expences  in  the  name  of  re-ex- 
change, if  the  plaintiff  were  either  liable  to  pay,  or  had  paid,  re-exchange  on 
these  bills.  And  that  as  it  did  not  appear  to  have  been  clearly  made  out,  that 
there  was  at  the  time  any  course  of  re-exchange  between  Lisbon  and  London, 
the  Court  must  presume  that  the  jury,  which  was  one  particularly  conversant 
in  subjects  of  this  sort,  found  for  the  defendant  on  that  ground  :  viz.  that  the 
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plaintiff  was  not  liable  to  pay  re^exchange  in  this  oaae,  and  not  on  the  ground 
that  the  plaintiff  had  not  actually  paid  it.(l) 

Rule  discharged. 


Wathen  and  Another  v.  Beaumont  and  Another,  Bail  of  Askew. 

ll£aft,271.    HajlS,  1809. 

On  a  four-day  rale  for  bul  in  scire  faeUu  to  appear  and  plead,  in  term,  Smimday^  though 
an  intermediate  day,  ia  not  to  be  reckoned. 

A  RULE  was  giTen  by  the  plaintiffs,  on  Saturday  the  6th  of  May^  to  the 
defendants,  the  ball,  to  appear  and  plead  to  the  writ  of  scire  facias,  otherwise 
judgment  would  be  signed ;  and  default  being  made,  judgment  was  signed  on 
Fnday  the  15hh  ( Thursday  being  a  dies  nan,  d&c.)  Bmoen  thereupon  obtain- 
ed a  rule  nisi  for  setting  aside  the  proceedings  for  irregularity;  which  was 
now  opposed  by  Abbott ;  and  the  question  was,  Whether  Sunday  being  an 
intermediate  day  within  the  term,  were  to  be  reckoned  as  one  of  the  four  entire 
days  which  the  defendants  were  entitled  by  the  practice  to  have,  in  order  to 
appear  and  plead  in  scire  facias ;  in .  which  case,  Thursday  being  a  dies  nan, 
d^c.  the  judgment  was  signed  one  day  too  soon.  It  was  observed  against  the 
rule,  that  there  was  nothing  in  this  case  to  do  in  court,  and  therefore  it  was  not 
like  a  rule  for  judgment  nisi,  d&c.(a)  But  after  reference  to  the  Master,  Lord 
Elltnboraugh,  C.  J.  said  that  it  appeared  to  be  the  settled  practice  now  in  all 
rules  for  pleading  against  bail  in  scire  facias  to  exclude  Sundays  and  ho&days 
from  the  computation  of  time  given,  though  not  happening  on  the  last  day. 

Per  Curiam,  Rule  absolute.(6) 

(1)  [The  aeee^or  ia  not  liable  for  re-exchance.  Dawson  v.  Morgan,  9  B.  &  C.  €B0. 
Bmturiek  ▼.  The  Farmers'  Bank,  8  Porter,  539.— W.I 

(a)  Vide  Tidd*a  Prac.  eh.  38  referring  to  4  Burr.  9130. 

(b)  In  Roberts  ▼.  Qfliiekenden,  M.  50  Geo.  3,  thia  caae  waa  explained  aa  not  meant  to 
extend  the  like  mode  of  computation  to  rulea  for  pleading  in  actiona  in  general.  The 
practice  appeara  to  be  thoa — in  rulei  to  plead,  in  actioni  in  general,  a  Stmdayor  a  holiday 
reekona  as  a  day,  except  it  be  the  laat ;  but  in  rulea  for  judgment  a  Sunday  or  a  holiday 
doea  not  reckon,  though  it  be  not  the  laat  day ;  and  in  proceedinga  in  acire  faciaa  agpainat 
bail  the  rulea  for  pleading  are  aaaimilated  to,  and  operate  in  this  reapect  as,.rules  for  judg- 
ment, and  are  entered  aa  auch  in  a  aeparate  book  in  the  office. 


MEMORANDUM.— On  the  last  day  of  the  term,  Robert  Henry  PeckweU  of 
Lincoln's  Inn,  and  William  Frere  of  the  Middle  Temple,  &quires,  were 
called  Serjeants,  and  took  for  the  motto  on  their  tings,  "  Iraditum  ab 
4nUiqms  servare." 
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Ro]«  Ibr  ehanging  the  Tenoe  to  be  drawn  op  on  reading  tbe  declaration. 

INCONVENIENCE  having  arisen  in  some  cases  from  the  venue  having  been 
improperly  changed,  without  adverting  to  the  cause  of  action ;  Lord  Ellen- 
borough^  C.  J.  early  in  this  term  said,  that  the  Court  would  require  in  future 
that  id  rules  for  changing  the  venue  in  any  action  should  be  drawn  up 
''  upon  reading  the  declaration." 


Bolton  V.  Sowerby  and  Another. 

n  East,  274.    Jane  3, 1809. 

A  farmer  and  graxier  exercising  alto  the  bnsinen  of  a  drtner^  by  baying  and  selling  cat- 
tle firom  time  to  time  beyond  the  occasions  of  his  farms,  is  exempted  from  the  operation 
of  the  bankrupt  laws  by  stat.  5  Geo.  2.  c.  30.  s.  40.  And  the  parcbase  of  hay  for  the 
susffort  of  his  cattle,  and  the  sale  of  part  of  it  again,  because  it  was  more  than  was  re* 
qnired  for  their  consumption,  will  not  make  him  a  trader. 

IN  tirovei  for  cattle  and  other  goods,  tried  before  Lawrenu,  J.  at  Yark^  tbe 
sole  question  was,  Whether  the  plaintiff  were  a  trader  at  the  time  when  a  com- 
mission of  lupfcrupt  was  taken  out  against  him,  under  which  the  defendants 
claimed.  It  appeared  that  the  plaintiff  lived  on  his  own  fkrm  of  60  or  70  acres 
at  Faceby^  and  had  a  great  deal  more  stock  upon  it  than  the  farm  could  sup- 
port In  the  course  of  1806  and  1607,  he  bought  cattle  to  sell  again  for  profit, 
and  sold  them  off  as  fast  as  possible.  At  one  time,  in  June,  when  he  had 
already  more  cattle  on  his  farm  than  it  would  carry,  he  bought  40  lean  cattle, 
with  a  view  to  sell  them  again  directly,  and  make  money  of  them  as  he  expect- 
ed ;  and  he  sold  two  in  a  day  or  two  afterwards.  He  had  bought  more  before ; 
and  he  bought  about  four  score  of  lean  cattle  just  before  CandUmaSy  when  he 
had  no  grass  on  his  farm  for  them:  but  these  latter  were  for  the  use  of  another 
rented  farm,  of  1000  acres,  at  Langton^  to  which  he  was  going  at  Lady-day, 
He  also  bought  at  different  times  lots  of  lean  Scotch  cattle  travelling  along  the 
roads,  for  the  purpose  of  selling  again  as  fast  as  he  could  find  purchasers : 
once  he  re-sold  some  on  the  same  day :  sometimes  within  a  few  days ;  at  other 
times  they  were  re-«old  several  months  after  the  purchase.  Sometimes  he  took 
cattle  to  different  fairs  for  sale.    His  pastures  were  always  much  overstocked, 
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and  at  several  times  he  was  bbliged  to  purchase  stacks  of  hay  for  the  su]^rt 
of  the  cattle.  On  one  occasion  he  sold  part  of  one  of  the  purchased  stacks 
which  had  not  been  consumed  by  the  cattle ;  and  on  another  occasion  he  ex- 
changed one  stack  for  another.  Several  lots  of  cattle  bought  were  unfit  for 
the  ikrm ;  and  were  sold  bj  him  in  their  lean  state  as  well  as  in  better 
condition ;  and  he  admitted  that  he  had  lost  money  by  all  the  cattle  he  had 
bought  in  1807,  except  one  or  two.  On  thb  evidence  the  jury  found  a  verdict 
for  the  plaintiff  for  6502. ;  and  liberty  was  given  to  the  defendants  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  plaintiflf  was  a  tra- 
der within  the  bankrupt  laws ;  it  being  admitted  that  the  cattle  he  had  bought 
were  much  more  than  he  wanted  for  the  occupation  of  his  farm  at  Langton. 
A  rule  ni5t  was  accordingly  obtained  in  the  last  term  for  entering  a  nonsuit, 
which  was  now  opposed  by 

Park  and  Holroyd:  but  after  the  former  had  referred  to  the  case  of  Jft/Zs 
T.  Hvghes,  Willes,  688,  as  in  point,  that  persons  who  bought  and  sold  cattle 
for  profit  came  within  the  description  of  drovers,  who,  together  with  farmers 
and  graziers^  are  expressly  excepted(a)  out  of  the  operation  of  the  bankrupt 
laws ;  and  had  observed  that  every  act  of  the  plaintiff  done  for  the  purpose  of 
gaining  a  livelihood  was  referable  to  one  or  other  of  the  three  excepted  charac- 
ters ;  the  Court  called  on  the  defendants'  counsel  to  support  their  rule. 

Cockdly  Serjt.,  Topping,  and  HuUock,  then  insisted  that  the  plaintiff  was  a 
trader  within  the  general  provisions  of  the  bankrupt  laws,  having  sought  his 
livelihood  by  buying  and  selling  cattle  plainly  beyond  the  occasions  of  his 
fiu'ms,  and  therefore  not  protected  by  the  character  of  farmer  or  grazier;  and 
that  he  did  not  come  within  the  exception  of  a  drover,  who,  by  the  description 
of  such  persons  in  the  stats.  5  &  6  Ed.  6.  c.  J4,  and  5  Eliz.  o.  12,  is  one  who 
buys  cattle  in  one  place  in  order  to  sell  in  fairs  and  markets  at  a  distance,  and 
who  was  regulated  and  required  to  be  licensed  by  those  acts.  That  one  who, 
like  the  plaintiff,  was  a  farmer  or  grazier,  and  bought  and  sold  cattle  which 
were  stocked  on  his  own  farms,  could  never  have  been  obliged  to  take  out  a 
licence,  though  such  buying  and  selling  were  not  for  the  purpose  of  farming 
or  grazing  his  own  land,  but  to  carry  on  a  trade  in  cattle.  The  true  descrip- 
tion of  this  man,  they  said,  was  that  of  a  farmer  dealing  in  cattle  beyond  the 
occasions  of  his  farm  :  it  was  a  mixed  character,  not  falling  precisely  within 
either  of  the  exceptions,  and  must  therefore  be  governed  by  the  general  provis- 
ions of  the  bankrupt  laws.  They  admitted,  however,  that  the  case  in  Wilies* 
Reports,  which  was  not  adverted  to  at  the  trial,  pressed  against  them ;  and  they 
did  not  urge  the  argument  further,  after  Lord  Ellenborough,  C.  J.  had  observisd, 
that  the  plaintiff  could  not  be  less  exempt  from  the  operation  of  the  bankrupt 
laws  because  he.  came  under  all  the  three  descriptions  of  excepted  persons, 
namely,  of  farmer,  ^azier,  and  drover ;  to  one  or  other  of  which  characters 
all  his  acts  were  attributable.  And  with  respect  to  the  single  instance  in  which 
the  plaintiff  had  sold  hay  before  purchased  by  him,  Le  Blanc,  J.  observed, 
that  the  hay  had  been  purchased  for  the  sake  of  the  cattle,  and  not  to  sell 
again ;  and  the  sale  of  it  was  quite  accidental,  because  the  plaintiff  found  he 
had  more  than  was  wanted  for  the  consumption  of  his  cattle :  and  therefore 
there  was  no  ground  for  calling  that  a  trading  in  hay. 

Lord  Ellenbokough,  C.  J.  afterwards  continued — ^Three  descriptions  of 
persons  are  sp^ificall j  exempted  by  the  st.  5  G.  2,  from  the  operation  of  the 
bankrupt  laws;  farmers,  graziers,  and  drovers  of  cattle.  The  plaintifi^s  char- 
acter of  farmer  or  grazier  would  not  protect  him  for  any  trading  carried  on 
ultra  his  business  of  farming  or  grazing,  and  collateral  to  the  management  of 
his  farms.  But  the  question  is,  whether  all  the  acts  of  buying  and  selling 
cattle  proved  to  have  been  done  by  the  defendant  do  not  come  within  the  other 
description,  that  of  drover ;  or  whether  every  act  not  done  by  him  as  a  farmer 

(c)  By  St.  6  G«o.  2.  o.  30.  a.  40,  made  perpetual  by  it.  S7  Geo.  9.  c.  16. 


a  Waie«,  '^'"W 

.  I  iance,  bow^'i'tt. 

^  t  the  cha.-«-Vit,,x 

,wbold  V^« 


itl- 
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..><fea^^^  e  was  an  anion  of  ai. 

*  e  statute.    If  there  had  bee. 

iients,  such  dealing  might  have 

the  case  of  Bartkolamew  y.  Sher^ 

oy  buying  and  selling  horses  coJlat- 

.emplated  to  exempt  persons  from  the  bank- 

^^^ ^  of  their  own  land  or  of  the  lands  of  others  by 

that^ST'ruiy'^'^  6  >n  cattle ;  under  the  names  of  "farmer,  grazier 

"  upon  ree/  The  plaintiff  acted  in  all  instances  as  one  or  other 

^  .over  or  dealer  in  cattle  cannot  be  less  within  the  protec- 

^^ecause  he  also  partook  of  the  character  of  farmer  or  grazier. 
^  i.    In  the  case  of  Mills  v.  Hughes^  Willes,  588,  a  construction 
I^n  the  word  drooer  in  the  stat  5  Geo.  2,  at  no  great  distance  of 
/'^'^'[^  passing  of  it  and  after  much  consideration,  which  has  decided 
//i»^'fi  meaning  of  that  word:  and,  according  to  that,  the  meaning  of  it, 
A  ^^^nfined  to  the  description  of  a  drover  as  collected  from  the  statute  of 
/^''^j,  but  extends  to  persons  buying  cattle  at  different  places  and  selling 
ta  afterwards  as  opportunity  offers.     The  act  of  Geo.  2,  exempte  the  three 
j^^riptions  of  persons ;  "  farmer,  grazier,  and  drover  of  cattle ;"  which  latter 
.  ^fact  a  dealer  in  droves  of  cattle.     And  in  the  case  in  Willes  decides,  that 
f  person  employing  himself  in  buying  cattle  where  he  can,  though  not  in 
large  droves,  and  selling  them  again,  is  a  drover  within  the  act  of  Geo.  2 ;  in 
0bort,  that  a  drover  in  a  small  way  is  within  the  same  protection  as  one  upon  a 
great  scale.     The  plaintiff  then,  by  buying  and  selling  cattle  beyond  the  occa- 
sians  of  his  farm,  has  only  added  to  his  business  of  farmer  and  grazier  that  of 
drover,  which  is  equally!exempted  by  the  act.     And  if  a  drover  of  great  droves 
would  be  exempted  he  could  not  be  less  a  drover,  or  less  exempt,  by  buying  2 
or  3  head  of  cattle  at  a  time  in  different  places  as  they  came  along  the  road 
from  Scotland.    Such  a  dealing  would  still  be  conformable  to  his  general  char* 
acter  of  drover. 

Batlbt,  J.  It  was  necessary  for  the  defendants  to  shew  that  the  plaintiff 
was  a  dealer,  by  such  acts  of  dealing  in  buying  and  selling  as  do  not  range 
themselves  under  the  occupations  of  farmer,  grazier,  or  drover ;  but  no  such 
acts  were  given  in  evidence ;  and  the  case  in  Willes,  which  was  much  consid- 
ered, has  determined  that  a  drover  is  a  person  who  employs  himself  in  buying 

(a)  M.  27  Geo.  3.  B.  R,  etted  in  Potman  v.  Vaiugkan^  I  Term  Rep.  673;    Vide  ^noar 
V.  BtM,  3  New  Rep.  78. 
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cattle  and  selling  ^         \  me  to  knoir  several  inttancee  in  which  the  extreme 

person  seeking  ht  V  •omraiBsioaeni  who  drew  it  np  has  exceeded  any 

trader  within  the  b  \eipected.    And  when  I  find  from  thence,  that  a 

him.    The  case  #  ^    V?^  for  the  ptemises  in  1649^  and  there  is  no 

^d'sold  horses  f  §    i'V^^^^  ^^  time:  and  when  I  find»  that  there 

g    ^^\^  and  1649,  (for  the  king  continued  in  the 

Jf    ^\9  ^  greater  part  of  that  time)  competent 

S^  Jlv\^  presume  any  thing  capable  of  beina 

G^  %ll  f\t  f  J^MV^®^^  ^^'  ^  ^°i»  ^  period.    As  Lord 

""^L  S  ^  ¥"$  I  V'^hat  he  would  not  only  presume  one, 

.         "^V  .  *  J  l-l  5  |\\7port  such  a  long  enjoyment    It  is 

%a      ^  V  f  I  'fil  fi  Iav  in^«^«^on  of  ^«  <»•«•    And 

^  "^  .iisement,  although  ti.  «  i|  |  ^c\ ;* 8* 

^d  though  a  tablet  of  paroc.  ^  ^  ^  A  H . 

'.oded  in  the  parish  church,  noticv  ^"^l  |\\. 

.(  notice  any  entranchlaement  of  it.  's  i^'^n  brought;  but  hav- 

^ V\  ^^^^^  *^®'  action 
IN  ejectment  for  certain  copyhold  lands,  \u  ^\\^^*  cllent'i  use, 

for  the  plaintiff  before  Heath  J.,  at  Chelmsford  a^.  ^\^1«  ^^""f^ 

new  trial,  the  only  question  was,  Whether  the  learnea  ,  ®'       ■*  ^* 

left  it  to  the  jury,  under  all  the  circumstances,  to  presume  a. 
by  the  crown :  in  which  case  the  Terdict  ought  to  have  been  for  i..        ^  certain 
It  appeared  upon  the  report,  and  was  now  agreed,  that  the  laads  iti       ^^  ^^ 
whicli  lay  within  the  manor  of  Westham,  were  once  copyhold,  and  ^     '^^  ^ 
so  at  least  down  to  the  30th  of  April  1636,  in  the  12  Car.  1,  when  onrj^X  ^^ 


^%%^     *  ^^"'        ^'5ll**'^l5^Vv  Rule  absolute, 

■SiT^  evidence  to  be  t  "^  "S  I  f  I  U Yn  a 

^  .iisement,  although  ti.  8  jj  §  1^\?6' 


«Vk 


moil,  who  had  been  admitted  tenant  in  the  5  Jac.  1,  on  the  surrendet  of 
tain  persons  to  him  and  his  heirs,  surrendered  the  premises  in  questioii  ^* 
sisting  of  two  cottages  with  gardens,  d&c.  to  the  use  of  B,  Collier  and  aiu^ 
churchwardens  of  the .  parish  of  Westham^  and  to  their  successors.    X|^ 
entries  were  read  from  the  court  rolls,  and  no  mention  was  made  of  the  ^. 
in  either  of  those  entries :  but  it  appeared  that  65.  61^.  was  the  old  copyho\^ 
rent.    And  it  wss  admitted  that  no  tenant  appeared  on  the  rolls  at  any  time 
subsequent  to  Neumanns  surrender,  but  that  the  annual  rent  of  6J.  had  beea 
constantly  paid  by  the  holders  of  these  tenements  since  that  time.    There  was 
also  giren  in  evidence  the  copy  of  a  taUet  of  parochial  benefactions  suspended 
in  the  church,  dated  30th  April  1656,  (the  old  letters  of  which  were  still  visi. 
ble^  though  it  had  been  then  recently  painted,)  viz. "  John  Neuman  surrendered 
anto  the  churchwardens  2  messuages  and  2  gardens,  situate  in  the  church* 
yard."    There  were  also  proved  two  leases  from  the  crown  of  the  manor  of 
Westham,  the  one  of  the  10th  January  14  J.  1.  1616,  grahted  by  the  king  to 
Sir  Francis  Bacon  and  others  for  99  years  absolute  from  Mich,  then  last  past, 
to  the  use  of  Prince  Charles^  and  Henrietta  Maria  his  consort,  and  Queen 
Catherine.    The  other,  of  the  15th  June  1694,  to  Sir  George  Booth,  for  99 
years  absolute  from  the  death  of  Queen  Catherine^  which  was  to  be  concur- 
rent with  a  former  lease.    The  last  lease  expired  in  December  1804.     A  con* 
Tcyance  from  the  crown  to  the  lessors  of  the  plaintiff  under  the  land-tax  act 
was  aduMtted.     And  in  1806  and  1807,  several  proclamations  were  made  in 
the  manor  court  calling  on  the  tenants  to  come  in  and  be  admitted ;  and  none 
^>pesring,  proceedings  were  had  thereupon,  according  to  the  custom  of  the 
manor,  the  result  of  which  was,  that  the  premises  were  declared  to  be  for- 
feited to  the  lord.    For  the  defendant  it  was  insisted,  that  the  jury  ought  to 
presume  that  these,  which  were  formerly  copyhold  premises,  had  been  enfran- 
chised by  the  crown;  and  in  support  of  such  presumption  the  following 
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that  if  there  were  one  hoable  item  in  the  bill,  the  whole  bill  was  taxable :  bat 
the  Coart  said  that  he  need  not  laboar  that  point,  but  proceed  to  shew  that 
there  was  any  one  taxable  item  in  the  plaintiff's  bill :  'on  which  he  rested  on 
the  first  mentioned  item ;  and  cited  Wintir  t.  Pa^ne,  6  Term  Rep.  645, 
where  items  for  *'  attending  and  taking  instructions  to  commence  an  action ; 
drawing  and  engrossing  idldavit  of  debt ;  attending  the  party  to  be  sworn," 
6lc,  were  considered  as  business  done  in  Qmrt,  [Lord  Ellenbaraugh  obserred, 
that  that  was  a  proceeding  in  court.]  Here  there  was  a  consultation  with 
immediate  reference  to  a  cause  in  court ;  and  it  is  enough  that  there  be  a  cause 
existing,  and  that  the  business  be  done  with  reference  to  that  cause.  This  has 
always  been  considered  as  a  very  beneficial  statute,  and  fit  to  be  extended  as 
far  as  the  words  will  warrant;  and  the  present  case  comes  within  the  reason 
and  the  words  of  it. 

Batlet,  J.  asked  what  he  had  to  say,  why  the  plaintiff  might  not  recover 
the  amount  of  the  last  item,  for  cash  paid  by  the  plaintiff  for  the  stage  hire 
of  the  defendant's  son,  which  had  no  manner  of  reference  to  the  business  of 
an  attorney.  To  which  Best  replied  that  in  Hill  y.  Humphreys,  2  Bos.  d& 
Pull.  343,  Lord  Eldan  had  considered  that  an  attcvney  would  not  be  entitled 
to  recover  such  items  mixed  with  others  in  a  taxable  bill,  if  the  statute  were 
not  complied  with. 

Lord  EIllenborough,  C.  J.  What  was  there  said  by  Lord  Eldon  was  with 
reference  to  a  case  where  an  attorney  had  delivered  a  bill  including  taxable 
items :  but  this  is  not  the  case  of  a  bill  delivered  as  an  attorney,  but  an  ac- 
count of  the  plaintiff's  whole  demand  iTgainst  the  defendant  obtained'  under  a 
Judge's  order,  as  in  any  other  case. 

All  the  Court  agreed  in  respect  to  the  last  item ;  and  some  of  the  Judges 
doubted  whether  the  first  item  were  to  be  considered  as  any  thing  more  than 
an  attendance  by  the  defendant's  desire  for  the  purpose  of  compromising  the 
suit  against  his  brother. 

Rule  absolute. 

Oarrow  and  Nolan  vreie  to  have  supported  the  rule. 


Denne,  on  the  Demise  of  Bowyer,  v..  Judge. 

llEut,288.    June  5, 1809. 

Where  one  devises  land  to  five  trustees  to  sell  and  apply  the  money  to  certain  uses,  and 
afterwards  makes  the  same  persons  his  executors ;  they  do  not  take  the  land  oBezeeU" 
tors^  hut  as  devisees  in  trust  and  joint  tenants.  And  at  any  rate,  the  case  is  not  helped 
by  the  stat.  31  H.  8.  c.  4,  so  as  to  pass  the  whole  estate  upon  production  of  a  convey- 
ance purporting  to  be  executed  by  the  five,  but  the  execution  of  which  by  three  only, 
could  be  proved.  But  taking  it  to  be  a  conveyance  by  the  three  onl^,  it  would  sever 
the  joint  tenancy,  and  convey  3-6ths  of  the  estate,  to  be  held  in  common  with 
the  two  remaining  parts. 

IN  ejectment  brought  for  a  messuage  at  Maidstane,  the  lessor  of  the  plain* 
tiff  derived  title  under  the  will  of  T.  Smith,  dated  the  15th  of  March  1806,  by 
which  he  devised  his  real  property  to  five  trustees  named,  in  trust  to  sell  the 
same,  and  apply  the  purchase  money  to  certain  uses.  He  also  gave  specific 
legacies,  disposed  of  the  residue,  and  made  the  same  persons  executors  of  his 
will,  whom  he  had  before  appointed  trustees  of  the  real  estate  for  the  purpose 
of  sale.  Deeds  of  lease  and  release  to  the  lessor  of  the  plaintiff  were  then 
produced  by  him  appearing  upon  the  face  of  them  to  have  been  duly  executed 
by  all  the  five  trustees,  but  the  execution  of  three  of  them  only  was  in  fact 

Garcia,  Kingston  Lent  Assizes,  1800,  8  'Esp.  N.  P.  Cas.  149,  where  Heaik,  J.  held,  that 
the  attorney's  demand  could  not  be  severed,  though  no  bill  were  delivered  by  him  be- 
fore  the  action  brought.  But  there  the  whole  demand  was  connected  with  the  plaintiff  'a 
character  of  an  attorney. 
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proved.  Oq  the  part  of  the  defendaiit  it  was  insisted,  that  this  was  a  defective 
conveyance,  and  proved  no  title  in  the  lessor  to  any  part  of  the  property.  But 
the  Chief  Baron  was  of  opinion  that  some  estate  at  least  passed  to  the  releasee; 
either  the  whole,  or  3-5ths,  by  severance  of  the  joint  estate,  to  be  held  in  com- 
mon with  the  two  remaining  parts :  and  therefore  he  directed  the  jury  to  find 
a  general  verdict  for  the  plaintiff,  which  might  be  confirmed,  or  modified,  or  a 
nonsaitentered,  saihe  court  thought  proper.  A  rule  nisi  having  been  obtained 
for  entering  a  nonsuit,  or  confining  the  verdict  to  3-5ths ; 

Best,  Serjt.,  and  Roberts  shewed  cause  against  the  rule ;  endeavouring  at 
first  to  sustain  the  verdict  for  the  whole  under  the  st.  21  H.  8.  c.  4,  which 
enacts,  that  where  part  of  the  executors,  named  in  a  will  directing  a  sale  of 
lands  by  executors,  refuse  to  act,  and  the  residue  accept  the  charge,  all  bar- 
gains and  sales  of  such  lands  by  the  acting  executors  shall  be  as  good  as  if  all 
the  others  refusing  to  administer  had  joined  with  them.  And  they  referred  to 
Co.  Lit.  113.  a,  and  Bonifaut  v.  Greenfield,  Cro.  Eliz.  80,  where  the  case  was 
this ;  one  devised  lands  to  /.  8,  and  three  others  and  their  heirs,  to  sell  and 
apply  the  money  to  the  performance  of  his  will';  and  appointed  the  four  his 
executors ;  one  of  whom  refusing  to  meddle,  the  other  three  sold  the  land :  and 
such  sale  was  held  good  either  by  the  common  law  or  the  statute.  For  when 
he  devised  the  land  to  four  to  sell,  and  afterwards  made  them  his  executors, 
it  was  tantamount  to  devising  at  first  that  such  his  executors  should  sell. 

Lord  Ellbnboroitgh,  C.  J.  The  statute  was  passed  to  remedy  the  inconve* 
nience  where  some  of  the  executors  refuse  to  act :  but  here  there  was  no  such 
refusal :  so  far  from  refusing  to  act,  they  have  all  apparently  concurred  in  the 
conveyance,  though  there  was  a  defect  of  proof  as  to  the  execution  of  two  of 
them.  Besides,  here  the  estate  was  not  devised  to  them  as  executors  to  be 
sold,  but  as  devisees :  though  they  were  also  appointed  executors.  They  had 
nothing  to  do  with  the  land  as  executors.  If  indeed  the  fund,  when  raised, 
had  been  distributable  by  them  in  that  character,  that  might  have  brought  the 
case  within  the  rule  contended  for. 

Lowes,  for  the  defendant;  admitting  that  the  plaintiff  was  entitled  to  enter 
his  verdict  for  3^ths ;  it  was  ordered  by  the  Court  accordingly. 


Doe,  on  the  several  Demises  of  Andrew  and  Others,  v.  Lainch- 

bury  and  Others. 

11  EHt,  290.    Jane  6,  1809. 

A  devise  of  all  the  residue  of  the  testator's  ><  money,  stock,  ffroperty,  and  vffuU,  of  what 
*'  kind  or  nature  soever,**  to  A.  and  B.  <<  to  be  divided  equally  between  them,  share  and 
•'  Aare  alike,"  will  pass  real  as  well  as  ;»er«ona2  estate,  where  from  other  parts  of  the 
will  it  appeared  that  the  testator  had  applied  the  words  property  and  effects  to  real  es- 
tate. As  where  he  becan  his  will  by  stating  **  as  to  my  money  and  effects,  I  dispose 
'*  thereof  as  follows,**  &c.  and  then  proceeded  to  dispose  of  parts  of  his  real  estate.  And 
again,  having  lands  interlying  with  another's  lands,  he  directed  the  purchase  of  the  lat- 
ter, if  offered  for  sale,  to  be  added  to  his  other  adjoining  property. 

IN  ejectment  for  the  recovery  of  one  undivided  moiety  of  certain  messuar 
ges  in  the  parish  of  St,  Andrew  HoUnirn  in  Middlesex,  a  verdict  was  found  for 
the  plaintiff,  iqubject  to  the  opinion  of  the  Court  upon  the  following  case. 

Janes  Lmnchhury  being  seised  in  fee  of  the  said  messuages,  and  also  seised 
and  possessed  of  other  real  and  personal  estate  of  considerable  value,  consist- 
ing, among  other  things,  of  an  estate  in  the  county  of  Oxford,  part  freehold 
and  part  copyhold,  and  of  various  leaseholds  in  the  county  of  Middlesex,  by 
his  will,  dated  the  13th  of  March  1600,  and  duly  executed  and  attested,  de- 
vised as  follows :  *'  As  to  the  little  money  and  effects  with  which  the  Almighty 
has  intrusted  me,  I  dispose  thereof  as  follows,  that  is  to  say,  first,  I  order  my 

Vol.  VI.  19 
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set  pf  chaipbers  ,(in  €hrajf*s  Inn)  to  Ipe  sold  within  twelve  months  after  mjr 
clecease,  together  with  such  part  of  my  fixtures,  l^ooks,  and  furniture  as  may 
not  be  wanted  ^nd  not  her^einafler  disposed  of.  I  leave  unto  my  brother  WiU 
lli(un  fdoinchbury  all  my  houses,  farm,  lands,  and  estate,  both  freehold  and 
copyhold,  situate  diRanisdon  and  Finstuck  in  the  county  of  Oxford,  for  his 
life  :  all  of  which  said  prepaises,  being  copyhold,  have  been  by  me  .surrendered 
to  the  usp  of  my  will.  And  if  my  said  brother  WillioM  should  happen  to  die 
before  his  present  wife  JUaftha,  then  I  leave  unto  his  said  widow  Martha  20Z. 
a-year,  payable  quarterly  during  her  life,  out  of  my  landed  estate  above-men- 
tioned, hy  the  person  or  persons  next  after  in  possession ;  and  which  after  my 
said  brother's  death  )[  leave  all  the  said  hpuses,  farm,  lands,  and  estate,  as  afore* 
said,  unto  my  nephew  ^ames  LainchbMry  for  his  life ; '  he  peeping  the  same  in 
good  tenahtable  repfi^,  and  committing  no  waste.  And  after  the  death  of  my 
pephe^  fames f  then  I  leave  the  sai^ne  unto  my  sister's  eldest  son  Edward 
Lainchhury  fpr  his  life ;  iie  keeping  the  same  in  good  tenantable  repair,  and 
committing  no  ijvaate.  And  after  the  death  of  my  nephew  Edfoard,  then  unto 
his  brother  WiUiam  for  his  life ;  he  keeping  the  same  in  good  repair  without 
waste.  A^d  after  the  death  of  my  brother  and  three  nephews,  as  herein-above 
described,  I  then  leave  all  the  said  houses,  lands,  farm,  and  estate,  both  free* 
hold  and  copyhold,  situate  at  Ramsdon  and  Finstuck,  in  th^  county  of  Oxford 
aforesaid,  unto  and  amongst  my  five  nieces,  or  as  many  of  them  as  shall  or 
Qxay  be  the^  lining,  shar^  and  share  alike."  Ttien,  after  giving  several  life 
annuities  to  diSerent  relations,  and  some  small  legacies,  the  will  proceeds: 
**  I  do  hereby  also  charge  all  and  every  of  my  freehold  and  leasehold  ground 
^ents,  tt^at  now  do,  or  that  shall  or  may  hereafter  belong  to  me,  in  London  or 
ejisewhere,  with  the  several  payments  of  all  and  every  the  said  annuities  herein 
Qjientioned.''  And  th,en  he  directs,  that  on  sale  or  assignment  of  any  of  the 
afinuities,  they  shall  cease.  "  And  whereas  I  have  reason  to  suppose  that  the 
tWQ  grounds  and  a  little  slip  of  woodland  formerly  belonging  to  the  late  J.  J,*s 
estate  which  I  purchased  of  his  nephew  E.  B.  must  be  sold  after  the  death  of 
ijfip  present  owner,  and  as  the  owner  of  the  said  grounds  has  a  right  to  a  road 
to  and  through  my  lands  to  theirs,  it  may  l^  advis^able  for  me  or  my  heirs  to 
become  the  purchaser,  in  order  to  lay  them  together  :  and  if  it  should  ever  so 
happen,  it  is  my  wish  to  have  them  purchased,  and  add  them  to  my  other  ad- 
Joining  property,  and  to  be  held  in  rotation  during  the  several  lives,  as  herein- 
before'I  have  left  and  bequeathed  my  other  lands.  And  for  that  purpose  I 
bequeath  500/.  in  trust  to  purchase  the  said  twp  grounds  and  woodland  when 
a  fair  opportunity  shall  offer.  And  in  the  mean  while,  it  is  my  request  that 
the  said  SlOQl  so  left  be  invested  in  the  3  per  cent,  consols,  in  my  nephew 
James's  name,  in  trust  until  the  said  purchase  can  be  obtained,  provided  the 
same  can  be  had  in  10  years  after  my  decease;  and  if  not,  I  leave  the  said 
$pjOi.  with  all  interest,  unto  my  said  nephew  James"  &c.  The  testator  then 
gives  smaU  legacies  to  different  firiends,  and  concludes  as  follows ;  "  And  as 
to  all  the  rest,  residue,  and  remainder  of  my  moliey,  stock,  property  and  effects^ 
of  what  kind  or  nature  soever  the  same  may  be  at  the  time  of  my  decease,  I 
leave  and  bequeath  the  same,  and  every  part  thereof,  unto  my  nephew  Jame$ 
apd  my  niece  Sarah  Lainchhury,  for  to  be  divided  equally  between  them, 
share  and  share  dike.  And  I  do  hereby  also  appoint  my  said  nephew  James 
Laxnchbury  and  my  ni^ce  Sarah  Lainchhury  executor  and  executrix,  &c. 
and  likewise  joint  and  equal  residuary  legatees^' '  &c.  The  testator  died  on  the 
2d  of  April  1802,  leaving  WiUiam  Laifichbury  of  Ramsdon,  in  the  county  of 
Oxford,  in  the  will  named,  his  only  brother  and  heir  at  law.  By  indentures 
of  lease  and  release  of  the  7th  and  8th  of  July  1803,  being  the  marriage-set- 
tlement of  the  said  Sarah  Lainchhury y  with  Paul  Moore,  (both  lessors  of  the 
plaintiff,)  the  said  undivided  moiety  of  the  premises  in  question  was  conveyed 
to  7.  Andrew  and  J,  Pu  Vincent,  the  other  lessors  of  the  plaintiff,  as  trustees 
upon  the  trusts  therein  mentioned.    And  by  certaiA  other  mdentures  of  lease 
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and  release,  dated  the  14th  and  15th  df  J^utie  V86i,  the  pr^mis^s  in  qiibsUon 
were  conveyed  by  WiOiatk  LuinthbUrif,  the  testator's  brothei'  diid  heir  at  IdW,, 
to  JanUs  LaihMUry,  the  nephew,  and  the  other  of*  the  i^esiduary  Icfgatees  of 
the  teMator,  and  oh^  of  the  defbddknt^  in  this  abtibn.  Th^  other  defendants 
are  tenants  in  pdssesston.  The  qiiestion  foi^  the  opinion  6f  the  CduH  was, 
Whether  any  estate  in  the  prehiises  in  question  passed  by  the  said  will  tb  /Sdr4k, 
now  the  wife  of  Paul  Jtfyaire,  atid  whether  the  plaintiff  Were  entitled  to  reeo^ 
Ter  7  If  he  were  so  entitled,  the  verdict  was  to  stand :  if  not,  a  nonsuit  was  16 
be  entered. 

Richardson,  for  the  plaintiff,  contended  that  the  devisor's  real  property  in 
Oxfordshire  and  BlRddlesex  passed  under  the  residuary  clause,  by  the  words 
^* property  and  effects,  of  what  kind  or  nature  soever  :"  though  preceded,  by 
the  words  "  money  and  stock;**  such*  being  the  apparent  intention  of  the  de- 
visor. A  residuary  devise  of  all  a  man's  "  effects  both  real  and  pa'sonal** 
was  held  in  Hogan  v.  Jackson,  Cowp.  299,  and  7  Brb.  P.  Cas.  4o7,  to  pass 
land.  The  addition  of  the  word  real  in  thai  case  only  shewed  the  intent  mote 
clearly :  and  here  it  is  shewn  by  the  introductory  wbrds,  as  to  *'  my  money 
and  effects,  d&c.  I  dispose  thereof  as  follows ;"  aAfd  then  pro(^eeding  to  dispose" 
immediately  of  his  rea^  estate;  which 'shews  a. mote  consistent  use  of  the  word 
effects  as  referring  to  realty  than  was  shewn  in  the  former  case,  where  the 
introductory  words  were  "jas  to  n^y  worldly  substance"  And  the  word  effects 
being  clearly  used  as  descriptive  of  realty  in  the  beginning  of  his  Will,  it  may 
fairly  be  presunied  that  he  used  it  in  the  same  sense  in  the  residuary  clause. 
In  Doe  d.  Chilcott  v.  White,  I  East,  33,  when  the  testator  having  before  de- 
vised real  and  personal  property  to  his  wife  fot  her  life,  empowered  her  to  give 
what  she  thought  propel  of  her  said  effects  to  her  sisters  for  theit  lives  :  this 
was  held  to  extend  her  disposing  power  over  the  realty.  The  cases  of  Doe  d. 
Spearing  v.  Butler,  6  Term  Rep.  610,  and  CamfieldT.  Gilbert,  3  East,  516, 
which  may  be  cited  for  the  defendant,  only  shew  that  the  v^ord  effects,  unless 
coupled  with  an  apparent  intention  frotn  (he  context  to  pass  real  estate,  will 
only  pass  personalty ;  and  there  were  circumstances  in  each  of  those  cases  to 
shew  that  the  testator  only  meant  to  pass  personalty.  Herls  also  the  wotd  pro- 
perty is  used,  which  is  as  applicable  to  real  as  to  personal  estate.  And  in  Hux" 
tep  V.  Brooman,  I  Bro.  Ch.  Cas.  437,  a  devise  of  "  all  I  am  worth,"  which  can 
mean  no  more  than  "  all  my  property,"  was  held  to  include  realty.  So  Lord 
Mansfield  in  Hogan  v.  Jackson,  Cowp.  304^  considered  a  devise  of  ''  all  a 
man's  property"  to  be  synonimous  with  **  real  and  personal  effects ;"  which 
were  there  held  to  carry  the  land.  [Lord  EUenborough,  C.  J.  observed,  that 
there  was  a  further  reason  in  the  present  case  fot  saying  that  the  testator  must 
have  meant  the  realty  by  the  word  property,  as  he  had  evidently  used  it  in  that 
sense  in  another  part  of  the  will,  where  he  directs  money  to  be  laid  out  in  the 
purchase  of  a  certain  piece  of  land  to  be  added  to  his  "  othet  adjoining 
property.*'] 

Reader,  contra,  admitting  this  to  be  a  question  of  intention,  distinguished 
this  case  from  Hogan  v.  Jackson,  on  account  of  the  word  real  there  added  to 
effects  /  and  from  Doe  v.  White  by  the  addition  of  the  word  said  before  effects, 
which  referred  it  to  the  realty  before'  devised,  and  which  coiild  only  be  enjoyed 
after  the  death  of  the  first  taker.  And  he  relied  principally  on  Camfield  v. 
Gilbert,  as  coming  nearest  to  the  present-  case ;  wnere  a  devise  of  "  all  the 
"  residue  of  her  ^etts  wheresoever  and  whatsoever,  and  of  what  nature  kind' 
**  or  quaKty  soever,"  &c.  was  held  not  to  pass  land.  And  though  there  was 
an  exception  added  of  wearing  apparel  and  plaite ;  and  the  division  of  the  resi- 
due was  to  be  made  by  her  executors;  from  whence  it  might  be  collected  that 
the  testatrix  only  meant  the  residue  of  her  personal  effects :  yet  the  indication 
of  such  an  intention  from  these  collateral  circtimsianees  was  fully  counterbal- 
anced by  her  having  before  reserved  a  rent  charge  out  of  the  land  to  her  heir 
at '  law  for  lifb.    Here  the  ttetator  first  diVecfs  his  chambers,  fikiures,  books,'  and 
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farniture  to  be  sold ;  and  then  he  disposes  of  his  real  estate ;  and  afterwards 
in  the  residuary  clause  he  bequeaths  his  personalty;  associating  the  words 
*' property  and  effects'*  with  *' money  and  stock"  which  latter  are  first  men- 
tioned by  him:  and  the  argument  to  be  derived  firom  such  association  was 
strongly  put  by  Grose^  J.  in  Cornfield  7.  Gilbert ;  and  that  will  serve  as  an  an- 
swer tp  the  observation  made  upon  the  use  of  the  word  property  in  a  former 
part  of  the  will.  At  any  rate  the  heir  will  take  if  there  be  any  doubt  of  the 
testator's  intention. 

Lord  Ellenborouoh,  C.  J.  It  is  a  known  maxim  that  an  heir  at  law  is 
hot  to  be  disinherited  but  by  express  words,  or  necessary  implication..  Here 
are  no  express  words ;  but  the  question  is,  whether  there  be  not  a  plain  impli- 
cation from  the  words  used,  that  the  testator  meant  to  pasft  real  as  w^U  as 
personal  property  and  effects  by  the  words  used  in  the  residuary  clause.  The 
word  effects,  indeed,  in  its  natural  sense,  more  peculiarly  imports  moveable 
personal  property :  but  that  this  testator  did  not  mean  to  confine  it  to  that 
sense,  the  first  sentence  of  his  will  shews.  For  he  begins,  *'  As  to  the  little 
money  and  effects,  &c.  I  dispose  thereof  as  follows;  that  is  to  say"  and  then 
he  first  orders  his  chambers  in  Chray's  Inn  to  be  sold  :  that  was  not  moveable 
personal  property ;  it  was  at  least  a  chattel  real ;  and  if  no  more,  still  it  would 
shew  that  he  meant  to  include  chattels  real.  But  he  proceeds  next  to  devise 
lands,  &c.  fireehold  and  copyhold ;  and  that  clearly  shews,  that  in  his  under- 
standing of  the  word  effects,  it  was  sufficiently  large  to  carry  his  real  estate. 
He  afterwards  directs  money  to  be  laid  out  in  the  purchase  of  land  to  be  added 
to  his  "  other  adjoining  property"  That  gives  us  a  standard  of  his  meaning 
of  the  word  property,  and  shews  that  he  meant  by  it  real  estate.  Then  follows 
the  residuary  clause,  by  which  he  disposes  of  the  rest  of  his  "  money,  stock, 
property,  and  effects  of  what  kind  or  nature  soever,"  &c.  •  Then  having  before 
shewn  his  meaning  of  the  word  effects  and  of  the  word  property,  as  compre- 
hending real  estate,  are  we  to  look  for  a  different  use  of  the  word  by  other 
persons  on  other  occasions,  when  .we  have  an  index  of  his  own  mind  to  resort 
to  in  the  very  instrument  before  us,  where  he  has  told  us  that  by  those  words 
he  meant  real  estate.  I  know  of  no  word  in  general  use  so  inflexibly  import- 
ing one  meaning  only  as  to  be  incapable  of  bending  to  the  manifest  sense  of 
the  party  using  it  differently.  In  a  late  case,  Doe  d.  Tojield  v.  Tqfield,  ante, 
^6,  before  us,  we  held  that  the  word&  "  personal  estate"  carried  real  estate, 
such  being  the  clear  meaning  of  the  testator  as  collected  from  the  rest  of  the 
will.  In  Hogan  v.  Jackson  the  word  effects  joined  with,  other  words  importing 
the  realty  would  carry  it :  and  in  Cornfield  v.  Gilbert,  we  restrained  it  to  per- 
sonalty, because  it  appeared  by  the  context  that  personalty  only  was  intended. 
But  here  it  evidently  was  meant  in  the  larger  sense,  and  therefore  we  must 
give  it  that  meaning,  without  doing  any  violence  to  any  different  construction 
put  upon  th^  same  word  in  any  other  case. 

The  rest  of  the  Judges  concurred  in  the  reasons  given*  by  his  Lordship. 

Postea  to  the  Plaintiff. 


Gyfford  v. .  Woodgate  and  Another. 

11  East,  297.    June  6, 1809. 

In  case  a^nst  a  judgment  creditor  for  maliciously  sning  out  an  alias  fi.  fa.  aAer  a  suffi- 
cient execution  levied  upon  the  plaintiff's  ^oods  under  the  first  fi.  fa. :  held  that  the 
sheriff's  returns  indorsed  upon  the  two  writs  (which  writs  had  been  produced  in  evi- 
dence by  the  plaintiff  as  part  of  his  case)  wherein  the  sheriff  stated  that  he  had  forborne 
to  sell  under  the  first,  and  had  sold  under  the  second  writ,  by  the  request  and  with  the 
consent  of  the  now  plaintiff,  were  prima  facie  evidence  of  the  facts  so  returned ;  cre- 
4ence  being  due  to  the  official  acts  of  the  sheriff  between  third  persons. 

IN  case,  the  declaration,  after  setting  forth  a  judgment  obtained  by  the 
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defendants  againsi  the  plaintiff,  stated  that  they  sued  out  a  writ  of  fieri  facias 
thereupon,  indorsed  to  levy  712.  I5.  besides  sheriff's  poundage,  &c. ;  by  virtue 
whereof,  the  sheriff,  at  the  defendants'  request,  seized  the  plaintiff's  goods  to 
a  much  greater  amount  than  was  necessary ;  yet  that  the  defendants,  before 
the  sheriff  had  made  any  returQ  to  that  writ,  and  before  they  could  lawfully 
sue  out  another,  wrongfully  and  maliciously  sued  out  an  alias  fieri  facias,  under 
colour  and  pretence  thereof,  indorsed  to  levy  72/.  2s.  4d  besides  poundage,  dsrC. ; 
.  whereby  the  plaintiff  was  put  to  unnecessary  expence  and  oppressed,  dsrC.  The 
defendants  pleaded  the  general  issue,  and  also  a  licence  which  was  denied  by 
the  replication.  At  the  trial  before  Lord  Ellenhorough,  G.  J.  at  Westminster ^ 
the  writ  of  fieri  facias  having  been  given  in  evidence  on  the  part  of  the  plain- 
tiff, the  following  return  annexed  to  it  was  required  to  be  read  by  the  defendant's 
counsel,  as  part  of  the  instrument  produced  by  the  plaintiff ;  and  though  resist- 
ed by  the  plaintiff's  counsel,  was  directed  to  be  read  by  his  Lordship.  It  ran 
thus — "  By  virtue  of  the  writ  annexed,  I  have  seized  and  taken  in  execution 
the  goods  and  chattels  of  the  within  named  E.  Gyffard,  in  my  bailiwick  here- 
after mentioned,  to  be  sold  and  disposed  of;  and  at  the  request  of  the  within 
named  E,  Waodgate  the  elder  and  E,  TV.  the  younger,  the  plaintiffs,  and  E, 
Gyffordy  the  defendant,  I  kept  and  retained  the  same  in  my  custody  until  the 
return  of  the  annexed  writ ;  and  at  the  return  thereof,  in  pursuance  of  an 
agreement  made  between  the  said  plainti^  and  defendant  for  that  purpose,  a 
writ  of  aUas  fieri  facias ,  returnable,  d&c.  indorsed  to  levy  72i.  2^.  4J.  be- 
sides sheriff's  poundage,  &c.  was  delivered  to  me  the  said  sheriff,  and  at 
the  requeat  of  the  said  E.  Gyfordy  I  forbore  to  sell  the  same  until  the  26th 
of  August  last,  when  Isold'  and  disposed  of  the  same  for  the  sum  of  ilOZ.  175. 
and  paid  and  applied  the  same  as  stated  and  set  forth  in  my  return  to  the  writ 
of  alieu  fieri  facias"  To  the  alias  fieri  facias,  {n\^  given  in  evidence)  the 
sheriff  made  a  very  special  return,  (also  read  in  evidence)  stating,  that  he  had 
paid  to  the  now  defendants  the  sum  indorsed  on  the  writ :  That  he  had  dis- 
posed of  otherpart  of  the  money  for  which  the  goods  sold,  in  payment  of  rent 
and  taxes,  for  which  the  now  plaintiff  was  liable :  and  that  he  had  always  been 
ready  to  pay  to  the  latter  the  residue  thereof,  if  he  would  accept  the  same.  On 
the  part  of  the  defendants  it  was  contended,  that  these  returns  were  conclusive 
evidence  in  support  of  the  plea  of  licence,  and  shewed  that  .all  that  the  plaintiff 
now  complained  of  had  been  sanctioned  by  him  at  the  time.  On  the  other  hand, 
it  was  denied  that  the  plaintiff  Gyfford,  who  was  no  party  to  the  shemff's 
return,  which  was  in  effect  made  on  the  suggestion  of  the  then  plaintiffs,  (the 
Woodgates)  ought  to  be  affected  by  its  contents :  and  it  was  contended,  that 
the  execution  having  been  irregularly  made,  it  lay  upon  the  defendants  to  shew 
the  fact  of  the  now  plaintiff's  licence  and  consent  to  that  irregularity,  and  not  the 
mere  dictum  of  the  sheriff,  made  in  his  own  justification.  Lord  Ellenborough^ 
C.  J.  however,  was  of  opinion  that  this  was  prima  facie  evidence  of  the  facts 
stated  in  the  return,  upon  the  ground  that  faith  was  to  be  given  to  the  official 
act  of  a  public  officer,  like  the  sheriff,  even  where  third  persons  were  concern- 
ed. That  if  the  sheriff  returned  a  rescue,  the  court  above,  to  which  the  return 
was  made,  would  so  far  give  credence  'to  it,  that  they  would  issue  an  attach- 
ment in  the  first  instance :  Rex  v.  Elkins,  4  Burr.  2129,  though  upon  an 
indictment  for  a  rescue,  it  would  be  open  to  the  defendant  to  shew  that  the 
return  was  false. 

Objection  was  now  again  made,  upon  motion  for  a  new  trial,  by  Garrow 
and  Cuncoad,  to  the  admissibility  of  the  evidence  and  the  direction  of  the 
Lord  Ghief  Justice :  but  his  Lordship  (and  the  rest  of  the  Court  concurred 
with  him,)  still  thought  that  the  sheriff's  return  was  prima  facie  evidence  of 
the  facts  therein  stated ;  and  therefore  the  Court  refused  a  rule, 


15a  CASES  IN  TRINITT  TERlt 

Law  fh  Bodson^ 

II  £ait,  ^,    Jand  6,  1809. 

The  Btat.  17  G.  3.  c.  42,  which  requires  brick»  for  sale  to  be  of  certain  dimeiwions,  and 
givea  a  penalty  for  the  breach  of  that  .regulation,  being  passed  to  protect  the  bu^er 
against  the  fivudof  the  seller;  if  bricki  be  sold  and  delivered  under  the  statutable  size 
unknown  to  the  buyer,  the  seller  cannot  rl900T«r  the  Talue  of  thetn. 

THIS  was  an  action  of  assumpsit  to  recover  the  value  of,  a  quantity  of 
bricks  which  had  been  sold  and  delivered  by  the  plaintiff  tb  the  defendant. 
An  objection  was  taken  at  the  trial,  that  the  bricks  were  made  of  less  dimen- 
sions than  is  required  by  the  stat.  17  Geo.  3.  c.  42,  which  after  reciting  "  that 
inconveniences  had  arisen  to  the  public  by  frauds  committed  in  lessening  the 
size  of  bricks  under  their  usual  *  proportion,  without  any  diminution  of  price ; 
for  remedy  thereof,  and  for  the  con^mon  good  and  benefit  of  the  subject," 
enacts,  that  all  bricks  made  for  sale,  shall  be  of  certain  dimensions  therein  spe- 
cified :  and  then  gives  a  penalty,  on  conviction,  of  20s.  per  thousand  for  the 
breach  of  this  regulation.  It  appeared  in  evidence,  that  the  bricks  in  question 
had  been  seen  by  the  plaintiff,  and  selected  by  him  out  of  a  larger  quantity, 
some  of  which  had  been  rejected  by  him  for  other  defects,  but  no  notice  had 
been  taken  of  the  size ;  and  the  bricks  were  afterwards  received  and  used  by 
the  defendant  But  Lord  ElUnborough,  C.  J.  being  of  opinion,  that  the 
making  and  selling  of  such  bricks  was  a  fraud  upon  the  statute,  nonsuited 
the  plaintiff 

Garrow  now  moved  to  set  aside  the  nonsuit,  on  -the  ground  that„  however 
th,e  breach  of  this  law  might  have  been  a  reason  for  the  defendant's  rescinding 
the  contract,  and  returning  the  bricks  when  he  discovered  them  to  be  under 
the  statuteable  dimensions,  yet  having  accepted  and  actually  converted  them 
to  his  own  use,  the  contract  was  executed,  and  the  vendee  v^as  at  all  events 
liable  to  pay  the  actual  value  of  the  goods.  That  the  legislature  had- not 
avoided  the  contract  itself,'  but  only  subjected  the  brickmaker  to  a  penalty, 
which  was  also  limited  to  be  sued  for  within  a  month. 

Lord  Ellenborough,  C.  J.  This  was  a  fraud  upon  the  buyer,  whom  the 
legislature  meant  to  protect  He  gave  crqdit  to  the  maker  at  the  time  that 
the  bricks  were  of  the  statuteable  size,  and  they  turned  out  to  be  all  under 
that  size. 

Grose,  J«  The  legislature  has  prohibited  the  general  sale  of  bricks  which 
are  under  size. 

Le  Blanc,  J.  It  did  not  appear  that  the  defendant  bought  the  ][)rick8, 
knowing  them  to  be  under  size. 

Batley,  J.  The  policy  of  the  act  was  to  protect  the  buyer(a)  against  the 
fraud  of  the  seller,  apd  this  can  only  be  done  by  holding  that  the  latter  shall 
not  recover  the  value  of  such  bricks  dO  sold.  Rule  refused. 


Bogget  V.  Frier  and  Another. 

1  i  East,  301.    June  9, 1809. 

A  wife  cannot  as  feme  sole,  maintain  trespass  for  breaking  and  entering  her  house  and 
seizing  goods  in  her  possession,  by  replying,  in  answer  to  a  plea  of  coverture,  that  her 
husband  bad  fbur  years  before  deserted  her  and  gone  beyond  seas  without  leaving  her 
any  means  of  support,  and  that  he  had  not  since  returned,  nor  been  heard  of  by  her ; 
and  that  during  all  the  time  she  had  lived  separate  from  him,  and  had  traded  and  con- 
tracted as  a  sole  trader  and  single  woman,  and  as  such  was  lawfully  possessed,  &o. ; 
the  defendant  rejoining  that  the  husband  was  a  natural  born  subject,  &c.  and  had  not 
abjured  the  realm,  or  been  exiled  or  banished,  or  religated  therefrom. 

TRESPASS  for  breaking  and  entering  the  dwelling-hpuse  and  shop  of  the 
(a)  Vide  Johiuan  v.  Hudson^  anUy  180,  and  note  this  distinction. 
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plaintiff  JSarah  Bagget,  on  the  8th  of  Afiril  1807,  «]ui  expelliag  her  therefrciai, 
and  taking  her  goods,  dtc.  Plea,  That  the  said  Sarah  at  lihe  time  of  the  Ure»' 
paas  Gommitted,  and  from,  thence  hitherto  haih  been  and  still  ia,  under  oorer- 
ture  of  one  Joseph  Boggei,  her  husband,  who  is  ^tUI  alire*  &c.  RepUcation, 
That  before  the  time  of  eonuniiting  the  trespass,  to  wit,  on  the  17th  c^ 
February  1805,  the  said  Joseph  deserted  and  left  the  said  Sarah,  and  departed 
out  of  this  kingdom  to  certain  parts  beyond  the  seas,  to  wit,  to  America,,  with- 
out leaving  any  means  of  nece^ary  provision  and  support  to  the  said  Sarah ; 
and  that  from  the  time  ef  l^s  sai^  departure  hitherto  the  said  Jos^  has.  not 
returned  to  this  country,  nor  corresponded  with,  nor  been  heard  of  by  the  said 
Sarah  ;  and  that  during  all  that  time  the  said  Sarah  hath  lived  in  this  kingdom 
separate  and  apart  from  the  said  Joseph^  and  i^ade  contracts  and  obtained  credit 
as  a  single  woman,  and  for  her  necessary  support  and  maintenance  hath  during 
all  that  time  carried  on  the  trade  and  business  of  a  merchant  as  a  sin^e  woman 
and  sole  trader,  and  as  such  w^  lawfully  possessed  of  the' said  dwelling-house 
and  shop  in  the  declaration  mentione4.  Rejoinder,  That  the  said  Joseph  was 
born  within  this  realm,  and  from  his  birth  hitherto  hath  been  and  still  is  a 
subiect  of  our  lord  the  king,  owing  allegiance,  d&c. ;  And  that  the  said  Joseph 
hath  not  at  any  time  hitherto  abjured  this  realm,  or  been  exiled  or  banished 
or  religated  therefrom,  &c.    To  this  there  was  a  general  demurrer,  which 

Roberts  was  to  support :  but  he  was  asked  in  the  first  instance  by  the  court, 
whether  he  could  distinguish  this  case  in  principle  from  that  of  Marshall  t, 
RuttoH,  8  Term  Rep.  B4& ;  on  which  he  urged  the  departure  of  the  husband 
in  this  case  out  of  the  realm,  and  consequently  beyond  the  reach  of  process^ 
under  circumstances  which  evinced  ^  permanent  desertion  of  his  wife  and 
country.  AaA  he  also  referred  to  several  cases  and  authorities,  which  either 
bore  against  the  doctrine  of  Marshall  v.  Rutton,  or  distinguished  thb  case 
from  it;  particularly  that  of  de  GaiUan  v.  VAigle;(a)  where  the  wife  having 
traded  and  obtained  credit  in  this  country,  as  a  feme  sole,  in  the  absence  of 
her  husband,  a  foreigner,  who  resided  abroad,  was  held  liable  to  be  sued  for 
her  own  debts* 

But  all  these  cases,  it  was  observed  by  the  Court,  Were  antecedent  to  that 
ol*  Marshall  v.  Rutton ;  and,  so  far  as  they  were  opposed  to,  were  overruled  by 
that  decision,  which  restored  what  was  the  old  established  rule  of  law,  founded 
generally  upon  the  relation  of  husband  and  wife,  by  which,  with  certain  known 
specific  exceptrons,  no  married  woman  was  capable  of  contracting  or  acting  as 
a  feme  sole,  or  of  suinff^or  being  sued  as  such.  And  Lord  Ellenborough,  C.  J. 
referred  to  Marsh  v.  Hutchinson,  2  Bos.  &  Pull.  226,  which  was  under  discus* 
sion  at  the  same  time  as  Marshall  t.  Rutton,  and  was  afterwards  decided  in 
conformity  with  that  determination,  as  bearing  strongly  upon  the  present  case. 
And  the  same  principle  he  said  was  acted  upon  in  Chambers  v.  Donaldson, 
9  East,  471. 

The  only  cases  mentioned  by  Roberts,  as  subsequent  in  time  to  these,  were 
Carroll  v.  Bkncow,  4  'Esp.  N.  P.  Cas.  27,  and  Farrer  v.  Cfranard,  1  New  Rep. 
80.  The  first  was  the  case  of  a  married  woman,  whose  husband  had  been  trans- 
ported for  7  years  from  March  1794,  and  during  this. time  she  had  sold  and 
delivered  goods  to  the  defendant,  for  which  the  action  was  brought,  and  which 
came  to  trial  at  the  sittings  in  C.  B.  after  Easter  in  June  1801  :  and  it  was 
objected,  that  the  term  of  transportation  being  expired,  the  husband  was  com- 
petent to  sue  for  this  debt.  But  there  being  no  evidence  of  the  husband's 
return.  Lord  AlvanUy,  C.  J.  permitted  the  plaintiff  to  recover.  In  the  other 
case,  which  was  in  Trinity  term  1804,  the  Court  overruled^  upon  general  de- 
murrer, a  replication  to  a  plea  of  coverture,  stating,  that  the  defendant's  hus- 
band resided  in  Ireland,  and  the.  defendant  in  this  kingdom,  separate  from 
her  husband  as  a  single  woman,  and  as  such  contracted  and  promised,  dLc. : 

(a)  1  Bm.  4&  Poll.  857,  where  all  the  prior  case*  are  opilaoted. 
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the  Lord  Chief  Justice  of  C.  B.  paying  that  the  terms  of  the  replication  were 
consistent  with  a  mere  temporary  absence. 

Neither  of  these  cases  were  considered  by  the  Coart  as  bearing  against  the 
opinion  they  had  intimated :  and  therefore,  withoat  hearing  lAttledale,  who 
was  to  have  supported  the  rejoinder,  they  gave  judgment  for  the  defend-* 
ants.(l)(2) 


The  King  v.  The  Inhabitants  of  the  Parish  of  Bridekirk  in 

Pumberland. 

11  East,  304.    Jane  10, 1809. 

To  an  indictment  kcainst  the  iohabitantB  of  a  parish  for  non-repair  of  a  highway  within 
it,  a  plea  stating  that  the  pariah  was  immemorially  divided  into  several  townships,  the 
inhabitants  of  which  respectively  were  immemorially  bound  to  repair  the  hiffhways 
within  their  respective  townships ;  and  thatparf  of  the  highway  indicted  was  witnin  tne 
township  of  G,  B.  ^.  and  that  the  residue,  &c.  was  within  the  township  of  L.  B,  &c.  and 
that  the  respective  parts  ought  to  be  repaired  by  the  inhabitants  of  the  respective  town- 
ships, &c.  is  bad  ;  without  specifying  what  pari  of  thtf  highway  lay  within  one  town- 
ship, and  what  part  within  the  other. 

THIS  was  an  indictment  for  the  non-repair  of  a  common  highway  within 
the  parish ;  which,  after  stating  the  termini  of  the  highway,  charged  that  a 
certain  part  of  the  same  highwisiy  between  such  and  such  places  (describing 
.them  with  the  length  and  breadth,)  on  the  1st  of  June  1807,  d&c.  was  out  of 
repair,  &c. :  and  then  it  alleged,  that  the  inhabitants  of  the  parish  of  Bride- 
kirk were  immemorially  bound  to  repair  the  said  highway.  The  defendants 
pleaded,  that  the  parish  of  Bridekirk  from  time  immemorial  was  divided  into 
seven  townships  (naming  them,)  and  that  the  inhabitants  of  the  said  several 
townships  respectively  from  time  immemorial  have  repaired,  independent  of 
each  other,  when  necessary,  such  and  so  many  of  the  several  and  respective 

(1)  The  question,  In  what  cases  a  feme-covert  may  sue  and  be  sued  as  a  feme-sole,  has 
of  late  been  much  considered.    A  classification  of  those  cases  may  be  useful. 

1.  Whatever,  ki  contemplation  of  law,  amounts  to  a  civil  death  of  the  husband,  will, 
of  course,  devolve. on  the  wife  the  rights  and  liabilities  of  a  feme-sole.  Thus,  in  £ii^- 
land,  abjuration  of- the  realm  and  entering  into  religion  formerly  had,  and  perpetual  ban- 
ishment still  has,  thi^  effect.  In  this  country,  a  sentence  of  imprisonment  for  life  would 
be  attended  with  the  same  result. 

2.  Where  the  husband  has  been  transported  for  a  term  of  years,  and  has  not  returned, 
whether  the  term  of  his  transportation  has  expired  or  not.  Sparrow  v.  Carruthers,  cited 
2  Bla.  Rep.  1197, 1  Term  Rep.  7, 1  Bos.  &  Pull.  359;  Carrol  v.  Bleneow,  4  'Esp.  27. 

3.  Where  the  husband  is  an  alien^  and  has  left  the  country.  Wa{ford  v.  Duehesse  De 
Pienne,  2  'Esp.  554 ;  Franks  v.  Duehesse  De  Pienne,  2  Esp.  587 ;  De  GaiUon  v.  Victoire 
Harel  VMgle^  1  Bos.  &,  Pull.  357,  connected  with  the  observation  of  Heathy  J.  in  Far- 
rer  v.  Countess  of  Granard^  1  New  Rep.  80 ;  Burfield  v.  Duehesse  De  Pienne^  2  New 
Rep.  380. 

In  Lord  MansfiM's  time  it  was  held,  that  where  a  separation  had  taken  place  between 
the  husband  and  wife,  and  a  competent  maintenance  had  been  paid  to  her,  she  might  be 
considered  as  a  feme-sole.  Ringstead  v.  Lady  Lanesborough^  lately  Veported  in  Lawes  on 
Pleading  in  Assumpsit,  552;  Barwell  t.  Brooks,  reported  also  in  the  same  book,  p.  560  ; 
Corbett  V.  PodnitZf  1  Term  Rep.  5.  It  was  soon  afterwards  held,  that  adultery  of  the 
wife,  and  separation  without  a  separate  maintenance,  would  not  subject  her  as  a  feme- 
sole.  Gilchrist  v.  Brown^  4  Term  Rep.  766.  But  where  the  case  does  not  fall  within 
one  of  the  three  classes  above  specified,  it  is  now  perfectly  settled,  that  though  there  has 
b^en  a  separation,  and  a  competent  maintenance  paid  to  the  wife,  though  she  has  appear- 
ed as  a  feme-sole,  and  contracted  as  such,  and  tnough  the  husband  resides  in  a  foreign 
country,  the  wife  cannot  sue  or  be  sued  as  a  feme  sole.  Marshall  v.  RtUton^  8  Term 
Rep.  545 ;  Mac  Jiamara  ^  ux,  v.  Fisher,  3  'Esp.  18 :  MarshY.  Hutchinson,  2 Bos.  &.  PuU. 
336 ;  Farrer  v.  Countess  Dowager  of  Granard,  1  New  Rep.  60. 

(2)  [In  Pennsylvania,  there  is  no  feme-soU'trading,  but  such  as  is  licensed  and  regu- 
lated by  the  Statute  of  February  22,  1718.  (Purd.  Dig.  471.)  Jacobs  v.  Featherstone,  6 
W.  &  S.  346.  See  also  Commonwealth  v.  CuUins,  1  Mass.  116.  Gregory  v.  Paul,  16 
do.  31.    MboU  V.  Bayley,  6  Pick.  89,  for  the  rule  in  Massachusetts.— W.] 
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ancient  common  king's  highways  respectively  situated  within  the  said  respec- 
tive townships  as  would  otherwise  be  repairable  by  the  inhabitants  of  the  said 
parish  at  large.  That  part  of  the  said  part  of  the  said  king's  common  high- 
way in  the  indictment  specified,  and  thereby  supposed  to  be  ruinous^  now  is, 
and  during  all  the  time  in  the  indictment  mentioned  hath  been  situate  in  the 
said  township  of  Great  Bronghton  in  the  said  parish,  and  during  all  that  time 
was,  and  still  is,  a  king's  common  highway,  which  but  for  the  said  prescription 
or  usage  would  have  iSeen  and  would  be  repairable  by  the  inhabitants  of  the 
said  parbh  at  large  :  and  that  the  residue  of  the  said  pari  of  the  said  king's 
common  highway  in  the  said  indictment  specified,  &c.  is,  and  during  all  the 
time,  &c.  hi^th  been  situate  within  the  said  township  of  Littk  Broughton  in 
the  said  parish,  &c.  And  by  reason  of  the  premises  the  inhabitants  of  the 
said  parish  at  large  ought  not  to  be  charged  with  the  repairing  the  said  part^ 
d&c.  of  the  highway  in  the  indictment  specified ;  but  the  respective  parts  there" 
of  situate  in  the  said  respective  townships  of  Chreat  Broughton^  and  Little 
Broughton^  ought  to  have  been  tod  ^l  ought  to  be  repaired  by  the  respective 
inhabitants  of  these  respective  townships  independent  of  the  rest  of  the  inhabi- 
tants of  the  said  parish,  &c.  To  this  there  was  a  special  demurrer,  because 
the  plea  did  not  set  forth  of  distinguish  what  part  of  the  highway  alleged  to  be 
ruinous  lies  within  the  township  of  Oreat  Broughton,  ^d  what  part  within  Che 
township  of  Little  Broughton. 

Hohroyd  argued  in  support  of  the  demurrer,  that  the  inhabitants  of  the 
parish  at  large,  being  liable  at  common  law  to  the  repair  of  all  highways  with* 
in  it,  could  only  discharge  themselves  by  shewing  with  certainty  on  whom  the 
burthen  lay,  and  in  what  right.  For  which  he  cited  Re^  v.  Sheffield,  2  Term 
Rep.  106 ;  Rex  v.  Penderryn,  ib.  613,  and  Rex  v.  Chreat  Broughton,  6  Burr. 
2700.  The  plea  therefore  should  have  stated,  that  such  a  part  of  the  highway, 
^ecifying  it,  was  situate  within  the  township  of  Chreat  Broughton,  the  inhabi- 
tants of  which  township  were  immemorially  bound  to  repair  it :  and  that  suc^ 
other  part,  specifying  it,  (or  the  residue  of  the  highway  stated  in  the  indict- 
ment) was  situate  within  the  township  of  Little  Broughton,  and  that  the 
inhabitants  of  that  township  were  immemorially  bound  to  repair  such  other 
part. 
•  2^  Court  were  decidedly  of  opinion,  that  this  objecticm  was  well  founded. 
That  the  parishioners  must  necessarily  know  the  limits  of  the  several  townships 
within  it ;  and  were  bound  to  shew  with  certainty  the  parties  who  were  liable 
to  repair  every  part  of  the  highway  indicted,  and  in  what  right  they  were  so 
bound.  But  the  Court  ofiered  to  give  LittledaU,  who  was  counsel  for  the  de- 
fendants, leave  to  amend  before  argument ;  which  he  accepted. 


The  King  v.  Teal  and  Others. 

11  East,  307.    April  22, 1809. 

All  the  defendants  convicted  upon  an  indictment  for  a  conspiracy  most^e  present  in  conn 
when  a  motion  for  a  new  trial  is  made  on  behalf  of  any  of  them. 

A  witness  admitting  herself  to  have  before  sworn  falsely  uj>on  the  particular  point,  but 
attributing  it  to  the  persuasion  of  the  defendant,  is  not  an  incompetent  witness  against 
him  on  an  indictment  for  a  consniracy  :  but  the  objection  goes  strongly  to  her  credit. 

Where  a  witness  admitted  herself  to  have  been  connected  with  different  men,  and  the 
Jadge  thought  it  immaterial  to  hear  witnesses  tendered  by  the  defendant  to  shew  her 
connection  with  other  persons ;  as  leading  merely  to  tne  same  conclusion  as  to  her 
character;  the  Court  being  satisfied  that  this  could  have  had  no  influence  on  the  ver- 
dict,  refused  a  new  trial  on  that  account. 

THIS  was  an  indictment  against  Thomas  Teal,  Hannah  Stringer,  Q,  Ether- 
ington,  and  Sarah  Cumberkmd,  for  conspiring  falsely  to  charge  the  prosecutor 
with  being  the  father  of  a  bastard  child  bom  on  the  body  of  Hannah  Stringer, 
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winch  indietineiit  had  been  remored  bj.writ  of  certhrari,  at  the  iDStance  of 
the  deiendanOEPy  into  this  Court  Before  the  trial  a  jwli  prosequi  was  entered 
as  to  Hamtak  Stringer ;  and  at  the  last  York  assizes  Teal  and  Cumberland 
were  convicted  upon  four  counts  of  the  indictment,  and  Etherington  was  ac* 
quitted.  On  the  fourth  day  of  the  last  term,  Ted  appeared  personal!  j  in  Court, 
and  CbckeU^  Serjt.  on  his  behalf  moved  ibr  a  new  -trial,  on  the  ground  that 
improper  evidence  had  been  admitted  on  the  part  of  the  prosecution,  and  that 
other  evidence  tendered  on  the  defendant's  part  had  been  improperly  rejected. 

The  Omrt  inquired  if  all  the  defendants  who  had  been  coi[ivicted  were  then 
in  court ;  mA  being  informed  that  Sarah  Cumberland  was  not  present,  they 
said  they  could  not  entertain  a  motion  for  a  new  trial  in  her  absence,  of  which, 
if  granted,  she  nmst  also  have  the  benefit ;  because  if  such  a  precedent  were 
once  established,  the  person  most  criminal  might  keep  out  of  the  way,  and  take 
the  opiuion  of  the  CcTurt  by  putting  forward  one  of  the  other  defendanto  who 
bad  been  convicted.  They  idso  inquired  if  the  defendants  had  defended  sepa- 
rately at  the  trial,  which  was  answered  in  the  negative ;  but  CockeU,  Serjt. 
added,  that  he  was  now  only  instructed  by  the  defendant  Teal,  and  that  his 
client  had  no  controul  over  Sarah  Cumberland,  and  could  not  compel  her 
attendance  :  and  it  would  be  very  hard  for  him  in  a  case  where  there  was  no 
pretence  of  any  collnsion,  to  be  deprived  of  the  opportunity  of  moving  for  a 
new  trial  by  her  absenting  herself.  But  the  Court  said,  that .  they  could  not 
permit  the  motion  to  be  made,  unless  -aU  the  defendants  appeared,  or  a  special 
and  separate  ground  were  laid  before  them,  for  dispensing  with  the  general 
rule.  But  they  said  they  would  bear  in  mind  what  passed  now  when  the  de- 
fendants itere  brought  up  for  judgment.  '  And  the  prosecutor  not  moving  for 
Temis  commitment,  he  was  not  committed  into  custody. 

Afterwards  on  the  6th  of  May,  Teal  and  Cumberland  being  present  in 
Oomi,  Mr.  Justice  Lawrence^$  report  of  the  evidence  on  the  trial  was  read ; 
and  CoekeS,  Serjt.  would  then  again  have  moved  for  anew  trial :  but  the  Court 
said,  that  the  four  days  hieing  now  expired,  he  was  not  entitled  to  make  such  a 
motion  ;  though  they  would  hear  any  arguments  which  he  had  to  suggest  upon 
the  report,  in  order  to  satisfy  them  in  the  perfornKince  of  their  own  duty,  that 
justice  had  not  been  done  upon  the  trial :  and  if  they  were  of  opinion,  on 
hearing  these  arguments,  and  considering  the  learned  Judge's  report,  that  there 
ought  to  be  a  new  trial,  they  would  of  their  own  accord  award  it.  And  they 
referred  to  The  King  v.  Holt,  5  Term  Rep.  4d6,  and  to  The  King  v.  Atkin^ 
son,  there  cited.  The  defendant's  counsel  accordingly  stated  the  grounds  upon 
which  he  impeached  the  former  trial,  and  the  Court  said  they  would  consnier 
of  them ;  and  in  the  me<an  time  the  Court  committed  the  defendants  to  the 
custody  of  the  marshal,  without  making  any  rule  for  a  new  trial. 

And  now  in  this  term  Lord  Ellenborough,  C.  J.  said,  that  the  Court  had 
considered  the  objections  which  had  been  made  to  the  trial,  and  though  not 
in  the  form  of  a  motion  for  a  new  trial,  yet  with  the  same  benefit  to  the  parties 
concerned :  and  they  were  of  opinion  that  there  was  no  foundation  for  either 
of  them.  After  this,  affidavits  in  mitigation  were  put  in  by  the  defendant's 
counsel  and  read,  and  the  defendants  were  directed  to  be  brought  up  for  judg- 
ment on  Monday  the  19th  of  June,  when  the  Court,  taking  into  consideration 
the  imprisonment  they  had  already  suffered,  and .  the  expences  of  the  prosecu- 
tion sentenced  Teal  to  six  months,  and  Cumberland  to  two  months  imprison- 
ment in  York  gaol. 

The  objections  which  Cockell,  Serjt.  urged  on  the  6th  of  May,  against  the 
verdict  w^re,  1st,  that  Hannah  Stringer,  who  was  examined  at  the  trial  dn 
behalf  of  the  prosecution,  was  an  incompetent  witness.  The  general  purpose 
for  which  she  was  called  was  to  prove  that  she  had  before  sworn,  at  the  insti- 
gation of  the  defendant  Teed,  to  the  prosecutor,  having  been  the  father  of  her 
bastiird  child ;  but  that  in  truth  the  defendatkt  Teed  was  the  father ;  and  conse- 
quently, she  was  to  prove  hei^f  forsworn.    It  was  therefore  objected  on  the 
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part  of  the  defeodaati  not  only  that  abe  waa  iaconpeient  toooiutrailict  the  facta 
ahe  had  before atworn  to;  wbioh  aaemed  to  be  adwtted,  heaaid,  by  the  learnt 
Judge;  but  that  ahe  waa  an  infiompetent  witueaa  for  any  pqrpoae,  on  the 
ground  of  her  aoknowledgad  peijury  apd  infamy.  It  waa  urged,  that  if  ahe  liad 
been  convicted  of  perjury  at  common  law,  she  could  BQt  have  been  examined 
at  all  unless  restored  to  credit  by  the  King's  pardon;  or  in  the  case  of  felony, 
by  burning  in  the  hand,  which  operates  as  a  statute  pardon  :  and  that  it  was 
not  the  punishment  which  worked  the  infamy,  but  the  crime,  as  stated  by  Ld. 
Ch.  B.  GI/6er*,Gilb.  L.  of  Evid.  127,  and  Hawkins,  2  H^wlL.  ch.  46.  s.  19,dtc. 
That  it  made  no  difference  whether  the  infamy  were  found  by  verdict,  or  by 
the  confession  of  the  party  tendered  as  a  witness ;  for  there  could  not  be  more 
certain  evidence  of  the  fact  than  the  confession  of  the  party  in  open  court 
Being  asked  by  the  Court  what  he  had  to  say  to  the  common  case  of  an  accom- 
plice giving  evidence,  though  admitting  himself  guilty  of  a  fact,  such  as  trea- 
son, which,  if  convicted  of  it,  would  render  him  incompetent?  he  answered, 
that  there  the  accomplice  did  not  admit  himself  guilty  of  the  very  crimen  falsi 
which  shewed  him  unworthy  of  being  believed.  [Le  Blanc,  J.  observed 
from  the  report,  that  the  learned  Judge  at  the  trial  was  of  opinion  that  the 
woman  might  be  examined  on  those  counts,  which  did  not  state  that  she  went 
before  a  magistrate  and  took  the  oath  of  filiation.]  Objection  waa  taken  that 
evidence  could  not  be  received  'of  what  the  woman  bad  sworn  before  the  mag^ 
btrate,  which  had  been  taken  down  in  writing,  unless  the  deposition  itadf  was 
produced :  on  which  the  magistrate,  before  whom  it  was  taken,  oiering  to  put 
in  the  depoaition,  though  that  was  put  aside  for  the  sake  of  regularity  at  the 
instant,  the  examination  of  the  witnesa  Stringer  went  on  with  reference  to 
such  depoaition.  He  then  insisted  much  upon  the  case  of  Titus  Oates,  4  St 
Tr.  47,  where  the  evidence  of  a  witnesa,  that  he  had  before  perjured  himself 
at  the  suggestion  of  the  defendant,  was  rejected  by  diis  Court  on  a  trial  at 
bar ;  though  the  witness  had  not  been  convicted  of  perjury ;  and  this  decision 
waa  approved  of  in  the  caae  of  Elizabeth  Canning,  10  St  Tr.  300.  Upon  the 
aame  principle,  one  who  admits  himself  to  be  an  infidel  is  disqualified  to  be  a 
witness.  [Lord  ElUnhormigh,  C.J.  An  infidel  cannot  admit  the  obligation 
of  an  oath  at  all,  and  cannot  therefore  give  evidence  under  the  sanction  of 
it.(l)  But  though  aperaon  may  be  proved  on  hie  own  shewing,  or  by  other 
evidence,  to  have  forsworn  bimaelf  aa  to  a  particulal'  fact ;  it  doea  not  follow, 
that  he  can  never  afterwards  feel  the  obligation  of  an  path :  though  it  may  be 
a  good  reason  for  the  jury,  if  satisfied  that  he  had  aworn  falsely  on  the  partic- 
ular point,  to  discredit  his*  evidence  altogether.  But  atill  that  would  not  war- 
rant the  rejection  of  the  evidence  by  the  Judge,  it  only  goea  to  the  credit  of 
the  witness,  on  which  the  jury  are  to  decide.]  Ld.  Ch.  B.  Gilbert, (a)  aays, 
"  another  thing  that  derogates  from  the  credit  of  a  witnesa  is,  if  upon  oath  he 
affirmed  directly  contrary  to  what  he  asserts,  de^c. ;  this  takes  from  the  witseaa 
all  credibility,  inasmuch  as  contraries  cannot  be  true.''  And  again  he  says, 
ib.  199,  that  "  if  the  mother  of  a  bastard  child  charge  two  peraons,  ahe  loaea 
her  credibility,  that  she  cannot  charge  either  of  them."  [Lord  Ellenbarough, 
C.  J.  observed,  that  those  passages,  contrasted  with  others,  pointed  at  the  di»> 
tinction  between  dompetency  and  credibility.  And  then  called  on  Cocktll  to 
state  his  other  objection  on  account  of  the  rejection  of  evidence  propoaed.] 

The  other  objection  amounted  to  no  more  than  this,  that  Hannah  Stringer, 
the  witness,  having  admitted  that  ahe  had  been  connected  with  two  or  three 
persona,  the  learnt  Judge  thought  it  immaterial  to  examine  witnesses  tendered 
<m  the  part  of  the  defendant  to  ahew  that  she  had  been  also  connected  at  other 
times  with  several  other  persons ;  considering  that  by  her  own  shewing  ahe 
waa  a  common  woman.     But  it  was  now  urged  that  the  extent  of  her  proetitu** 

(1)  Vide  CutHss  v.  Strtmg^  4  Day  51. 
(a)  P.  136, 6th  editioa. 
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tion  might  hare  shaken  her  credit  in  a  greater  degree.  On  this  Lord  Enenbo- 
rough,  C.  J.  obsenred,  when  he  afterwards  delivered  the  opinion  of  the  Court, 
as  before  mentioned,  against  the  objections,  that  if  the  evidence  had  been 
admitted,  it  could  have  made  no  difference,  at  least  it  ought  not  to  have  made 
any  difference  in  the  verdict. 


Doe,  on  the  Demise  of  Spicer  v.  Lea. 

11  East,  312.    June  10, 1809. 

A  laaie  of  lands  by  deed,  aioee  the  new  stile,  to  hold  from  the  feast  of  St,  Michael^  must 
be  taken  to  mean  from  Aeio  Miehaelmasy  and  cannot  be  shewn  by  extrinsic  evidence  to 
refer  to  a  holding  from  Old  Michaelmas :  and  a  notice  tb  qait  at  Old  Mtehaelmas^  though 
giren  half  a  year  before  Aeto  Michaelmas  is  bad. 

IN  ejectment  for  lands  in  WiUshirCf  the  demise  was  laid  on  the  12th  of 
October  1806,  and  it  appeared  that  notice  was  given  on  the  24th  of  March,  to 
quit  on  the  11th  of  October,  Old  Michaelmas  day.  The  facts  were,  that  the 
original  tenant,  who  had  under-let  to  the  defendant,  had  in  1780  taken  the 
farm  by  parol  from  old  Michaelmas ;  but  afl^  holding  for  about  three  years, 
he  took  .a  lease  of  it  for  13  years,  to  hold  from  the  feast  of  St.  Michael ;  and 
after  the  determination  of  that  lease,  which  expired  in  1796,  the  tenant  had 
held  on  without  coming  to  any  new  agreement.  It  was  thereupon  objecied  at 
the  trial,  on  the  part  of  the  defendant,  that  the  tenant  must  be  taken  to  hold 
according  to  the  terms  of  that  lease ;  and  that  being  to  hold  from  the  feast  of 
St.  Michael  generally,  must  be  taken  to  mean  New  MKchaelmas,  and  could  not 
be  explained  by  parol  evidence  to  mean  Old  Michaelmas ;  and  th^n  the  notice 
to  quit  at  Old  Michaelmas  waii  wrong.  Chambre,  J.,  before  whom  the  cause 
was  tried,  agreed  that  the  terms  of  the  lease  concluded  the  holding  to  be  from 
New  Michaelmas :  but  that  as  the  notice  was  served  before  New  Lady^day, 
and  the  tenant  had  thereby  had  more  than  six  months  notice  to  quit,  no  injus- 
tice was  done  to  him ;  and  that  the  notice  was  sufficient ;  he  therefore  directed 
the  jury  to  find  a  verdict  for  the  platntiffl  But  as  the  point  was  new,  he  gave  the 
defendant's  counsel  leave  to  move  to  enter  a  nonsuit,  if  the  Court  should  think 
the  objection  well  founded.  A  rule  nisi  for  that  purpose  having  been  obtained 
in  the  last  term ; 

JekyU  and  East  now  shewed  cause  against  the  rule,  iind  contended,  first, 
that  the  lease  being  from  BGchadmas  generally,  though  prima  facie  that  must 
be  taken  to  mean  New  Michaelmas,  was  capable  of  being  shewn  by  extrinsic 
evidence,  such  as  the  fact  of  the  previous  holding,  and  the  understanding  of 
the  parties,  to  mean  Old  Michaelmas.  And  they  referred  to  Forley  d.  The 
Mayor,  S^c.  of  Canterbury  v.  Wood,{a)  Kent,  Sum.  Assizes  1794,  Lord  jEien- 
yon,  C.  J.,  where  the  tenancy  was  from  Michaelmas  to  BiRchadmas,  and  the 
notice  was  given  on  the  20th  of  March  1793,  to  quit  on  the  10th  of  October 
following ;  which  was  objected  to  be  insufficient,  as  it  ought  to  have  been  to 
quit  either  at  Michaelmas  generally,  or  on  the  29th  of  September^  But  Lord 
Kenyon  permitted  evidence  tq  be  given  that  by  the  custom  of  the  county  of 
Kent  such  a  tenancy  from  Michaelmas,  generally,  was  considered  to  be  Old 
Michaelmas ;  and  held  the  notice  to  be  regular.  [Being  asked  whether  the 
holding  there  were  by  deed  7]  they  said,  that  it  did  not  so  appear ;  but  that 
would  make  no  difference ;  for  here  the  lease  had  expired,  and  the  tenant  only 
held  by  implication  under  the  terms  of  it.  2dly,  Supposing  the  evidence  to 
be  conclusive  that  the  tenancy  was  from  New  Michaelmas,  yet  the  notice  was 
sufficient.    The  law  required  reasonable  notice,(6)  which  had  been  deemed.in 

(a)  This  was  cited  from  Runnington*s  Ejectment,  112.    The  same  case  is  reported  in  1 
'Esp.  N.  P.  Cas.  198,  with  some  Tariation. 
(f)  Vide  per  WUmot^  J.  in  limmins  v.  Rowlvuon,  3  Bnrr.  1609. 


IN  THE  FORTY-NINTH  YEAR  OP  GEORGE  HI.         167 

these  cases  to  be  half  a  year's  notice  to  qait  before  the  end  of  the  tenant's  year : 
and  here  the  tenant  had  had  half  a  year's  notice  and  more ;  for  the  notice  was 
given  before  Ntw  Lady-Day ;  and  therefore  he  could  not  complain ;  for  no 
prejudice  could  ensue  to  him  from  the  excess  of  the  time,  and  he  had  all  the 
benefit  of  it,  if  he  pleased  to  remain  after  New  Michaebfuui.  It  was  therefore 
different  from  the  case  where  a  notice  is  given  to  quit  at  a  different  quarter  or 
half  year  from  the  commencement  of  the  tenant's  holding;  for  there  he  would 
have  to  pay  additional  rent,  and  be  subjected  to  all  the  intermediate  burthens 
of  his  tenure.  But  here  no  such  inconvenience  could  ensue.  They  also 
wished  to  rely  on  evidence  of  a  subsequent  waiver ;  but  were  answered,  that 
that  point  was  not  reserved. 

Lens^  Serjt.  ai^d  Casbetd,  contra,  were  stopped  by 

The  Courts  who  were  of  opinion,  on  the  first  point,  that  no  extrinsic  evidence 
could  be  given  to  explain  the  time  of  holding  stated  in  the  deed,  which  must 
be  taken  to  be  from  New  Michaelmas^  ynce  the  act  of  parliament  for  altering 
the  stile :  unless,  as  Lord  Elknborough  observed,  there  had  been  any  reference 
in  the  deed  itself  to  the  prior  holding.  And  nothing  having  been  shewn, 
subsequent  to  the  expiration  of  the  lease,  from  whence  a  new  time  of  holding 
could  be  inferred,  the  tenant  must  be  taken  to  have  held  on  under  the  terms 
of  that  lease.  They  were  also  of  opinion  with  the  defendant  on  the  second 
point;  that  considering  the  tenant's  year  to  end  at  New  Michaelmas,  the  notice 
to  quit  at  Old  Mtchaamas,  though  given  half  a  year  before  New  Michadmas, 
was  bad ;  for  the  notice  must  be  to  quit  at  the  end  of  the  tenant's  year ;  and 
if  it  might  be  given  to  quit  12  days  afterwards,  it  might  as  well  be  at  any  other 
time.  That  the  landlord  could  not  alter  the  period  of  quitting  by  his  notice ; 
and  this  was  given  specifically  as  a  notice  to  determine  the  tenancy  at  Old 
Michaelmas,  and  not  as  a  ]i|;>erty  to  the  tenant  to  remain  at  his  option  for  so 
long  after  his  tenancy  expired. 

Rule  tibsolute. 


Taylor  t?.  Forbes. 

11  East,  315.     Jone  12, 1809. 

Affidavit  of  debt,  stAting  that  defendant  was  indebted  to  the  plaintiff  in  so  mneh  for 
goods  sold  and  delivered  (not  saying  by  the  plaintiff  )  to  the  defendant,  is  insofficient. 

THE  affidavit  of  debt  made  by  the  plaintiff  to  hold  the  defendant  to  bail  stated 
that  the  defendant  was  indebted  to  the  plaintiff  in  so  much,  for  goods  sold  and 
delivered  to  the  defendant,  (not  saying  *'  sold  and  delivered  by  the  plaintiff  to 
the  defendant")  On  which  Burrovgh  obtained  a  rule  calling  on  the  plaintiff 
to  accept  common  bail,  upon  the  insufficiency  of  such  affidavit :  and  cited 
Mackenzie  v.  Mackenzie,  1  Term  Rep.  716 ;  Perks  v.  Severn,  7  East,  194,  and 
Caihrow  v.  Hagger,  8  East,  106,  as  in  point.  Marry  at  now  shewed  cause, 
and  said  that  Caihrow  v.  Hagger  went  further  than  ^he  former  cases,  and  was 
decided  without  reference  to  Coppinger  v.  Beaten,  8  Term  Rep.  338,  which 
was  contrary  to  it.  And  that  the  meaning  of  this  affidavit  being  obvious,  the 
Court  would  not,  as  they  had  declared  in  the  last>mentioned  case,  entangle  the 
suitors  in  unnecessary  niceties.     But  by 

Lord  Ellenborough,  C.  J.  The  strictness  required  in  these  affidavits  is 
not  only  to  guard  defendants  against  perjory,  but  also  against  any  misconcep- 
tion of  the  law  by  those  who  make  the  affidavits.  And  the  leaning  of  my 
mind  is  always  to  great  strictness  of  construction  where  one  party  is  to  be 
deprived  of  his  liberty  by  the  act  of  another. 

Per  Curiam,  Rule  absolute. 
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Sprang  v:  Monpriratt  > 

U  East,  316.    J«ne  12,  1809. 

Where  a  writ  of  error  Is  allowed  before  the  expiration  of  the  time  permitted  to  the  bail 
to  render  their  principal,  the  bail  are  ea titled  to  stay  the  proceedings  gainst  theaa  pend- 
ing the  writ  of  error,  op  the  terna  of  undertaking  to  pa^  the  damages-reooyered,  pr  to 
surrender  the  defendant  within  four  dajp  of  the  determination  of  the  writ,  if  determin- 
ed in  favour  of  the  original  plaintiff. 

WIGLEY  ohihined  a  role  on  the  plftintiff  to  shew  cause  why  the  proceed- 
ings against  the  bail  upon  the  writs  of  sdre  facias  should  not  be  stayed  pending 
the  writ  of  error ;  the  bail  undertaking  to  pay  to  the  plaintiff  the  damages 
recovered,  or  to  surrender  the  defendant  within  four  days  of  the  determination 
of  the  writ  of  error,  in  case  it  should  be  determined  in  favour  of  the  original 
plaintiff,  (a)  This  was  now  opposed  by  Marry  at,  unless  the  bail  undertook  to 
pay  the  damages  and  costs  in  the  original  action,  the  costs  of  proceeding 
against  them,  and  of  this  application,  and  also  the  costs  in  error,  within  four 
days  afler  the  determination  of  the  writ  of  error,  if  determined  in  favour  of  the 
original  plaintiff.  And  the  question  was,  on  which  of  these  conditions  the 
proceedings  were  to  be  stayed. 

The  writ  of  capias  ad  satisfaciendum  issued,  and  was  lodged  in  the  sheriff's 
office  on  the  25th  of  April,  returnable  on  the  3d  of  May ;  on  which  non  est 
inventus  was  returned.  The  writ  of  error  was  tested  on  the  6th,  and  allowed 
on  the  9th  of  May.  The  scire  facias  against  the  bail  issued  on  the  8th  of 
May,  was  lodged  with  the  sheriff  on  the  9th,  and  was  returnable  on  the  15th 
of  May.  The  alias  scire  facias  issued  on  the  25th,  was  lodged  with  the  she- 
riff on  the  26th,  atld  was  returnable  on  the  2d  of  June,  the  first  day  of  this 
term :  on  which  last  day  the  rule  to  appear  to  the  writs  of  scire  facias  was 
given. 

Marry  at,  agaiiist  the  rule,  urged,  that  though  a  writ  of  error  was  a  superse- 
deas as  to  the  principal,  it  was  not  so  as  to  the  bail ;  which  was  proved  by  the 
necessity  the  bail  were  under  to  apply  to  this  Court  to  stay  proceedings  against 
them,  pending  the  writ  of  error :  and  therefore,  coming  to  ask  a  favour  of  the 
Court,  they  must  submit  to  fair  terms.  The  case  of  Capron  v.  Archer,  indeed, 
seems  to  have  proceeded  on  the  ground  that  the  allowance  of  the  writ  of  error 
was  a  supersedeas  even  as  to  the  bail :  and  that  it  was  enough  that  the  allow- 
ance was  before  the  time  indulged  to  the  bail  for  rendermg,  though  notice  of 
the  allowance  were  not  givpn  till  afterwards :  but  that  was  decided  by  only  two 
Judges  in  court,  and  stands  alone.  Whether  the  writ  of  error  there  were  sued 
out  before  or  after  the  capias  does  not  appear :  but  here  the  writ  of  error  was 
not  sued  out  till  after  the  return  of  the  capias  ad  satisfaciendum,  and  the  bail 
did  not  apply  to  stay  the  proceedings  till  the  time  for  rendering  their  principal 
was  out :  in  which  case,  it  was  said  by. the  Court,  in  Richardson  v.  Jelly,  2 
Stra.  1270,  that  they  would  not  give  the  bail  any  time  for  that  purpose,  but  only 
four  days  to  pay  the  money  in,  after  the  judgment  was  affirmed. 

Wigley,  contra,  relied  on  the  case  of  Vapron  v.  Archer,  where  a  similar 
rule  was  granted  on  the  ground,  as  it  is  expressed  in  the  report,  that  the  de- 
fendant's writ  of  error  was  allowed  before  the  tifne  was  expired  within  which 
the  bail  had  indulgence  to  surrender  the  principal.  That  must  mean  after  the 
first  scire  facias ;  and  shews  that  the  allowance  of  the  writ  of  error  was  not 
till  after  the  capias  ad  satisfaciendum  :  and  the  notice  of  the  allowance  there 
could  not  have  been  given  till  after  the  expiration  of  the  time  for  rendering ; 
because  the  report  states,  that  the  writ  of  error  was  allowed  before  the  time 
expired  within  which  the  bail  had  indulgence  to  surrender.     Here  the  allow- 

(a)  This  is  according  to  the  form  of  the  rale  in  Capron  v.  Jireher^  1  Burr.  340,  which 
was  referred  to  on  moving  for  the  rule. 
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ance  of  the  writ  of  error,  which  was  od  the  9th  of  May^  was  clearly  before 
the  isauingr  of  the  second  scire  faiias,{a)  and  therefore  within  the  precedent 
of  Caprm  v.  Archer,  1  Burr.  340,  and  Buchwum  t.  Alders,  3  East,  546, 
where  further  terms  were  imposed  upon  the  bail,  went  upon  the  ground  that 
the  bail  were  fixed  before  the  writ  of  error  was  sued  out ;  which  recogniates 
the  saaae  principle.  [Le  Blanc,  J.  asked  if  he  were  aware  of  the  case  of 
Copams  ▼.  Blyt9n,  1  New  Rep.  67,  whieb  seems  to  hate  proceeded  on  the  time 
within  which  the  bail  applied  for  the  imdalgence,  aod  not  upon  the  time  of  the 
allowance  of  the  writ  of  error.  To  which  it  was  answered,  that  the  practice 
was  different  in  C.  B.]     And     /^ 

Lord  ELLEifBOROuoH,  C.  J.,  after  consulting  with  the  rest  of  the  Court,  said, 
that  they  were  of  opinion  that  consistently  with  the  cases  which  had  been 
decided  in  this  court,  the  time  to  be  looked  to  was  when  the  writ  of  error  was 
allowed,  and  not  when  the  indulgence  was  applied  for ;  and  therefore,  in  this 
case  the  writ  of  error  having  been  allowed  before  the  time  allowed  for  render- 
ing the  principal  was  out,  the  rule  must  be  made  absolute  on  the  terms  in 
which  it  was  moved. 


Flicker  v.  Eastman. 

11  East,  319.    JuM  12, 1809. 


A  Jadge*8  order,  '*  that  upon  paymeni  of  debt  and  costs  by  a  certain  day  all  proceedings 
should  be  stayed,"  is  only  conditional  on  t^e  defendant. 

A  RULE  was  obtained  on  the  defendant  to  shew  cause  why  a  Judge's  order, 
dated  the  17th  of  May  last,  ordering  ^Mhat  upon  payment  of  G2/.  145.  the 
debt,  and  the  costs  to  be  taxed  by  the  master,  on  or  before  Wednesday  next, 
all  proceedings  should  be  stayed,"  should  not  be  made  a  rule  of  Court ;  and 
why  the  master  should  not  be  directed  to  tax  the  plaintiff  his  costs :  the  plain- 
tiff intending  afterwards  to  move  for  an  attachment  upon  this  rule.  On  the 
15th  of  May,  an  order  for  time  to  plead  expired.  On  the  16th,  the  defendant 
took  out  a  summons  for  the  plaintiff  to  shew  cause  why,  on  payment  of  the 
debt  and  costs  within  a  week,  further  proceedings  should  not  be  stayed ;  on 
which  the  plaintiff's  attorney  consented  to  the  order  in  question,  which  was 
accordingly  obtained  on  the  17th ;  and  but  for  this  order,  the*plaintiff  would 
have  been  entitled  to  sign  judgment  for  want  of  a  plea  on  that  day.  Notwith- 
standing this,  the  defendant  waited  till  the  24th  of  May,  when  the  order  for 
the  payment  of  the  debt  and  costs  was  out ;  and  then  he  pleaded  the  general 
issue ;  which  the  plaintiff  refused  to  acc^t,  and  applied  to  the  master  to  tax 
the  costs :  the  master  however  refused  to  do  so,  considering  that  order  to  be 
conditional :  whereupon  the  plaintiff  obtained  the  present  rule;  and  the  ques- 
tion was,  whether  such  an  order  were  conditional  or  peremptory  ? 

Barrow  resisted  the  rule,  relying  upon  the  general  understanding  in  the 
master's  office  and  amongst  the  practitioners,  that  such  orders  were  only  con- 
ditional in  this  court,  though  peremptory  in  G.  B.(6)  and  such  he  insisted  was 
the  grammatical  construction  of  the  words  of  it. 

Holroyd,  contra,  insisted  that  as  the  effect  of  such  an  order  was  tb  stay  the 
plaintiff  from  proceeding  in  the  mean  time,  it  must  in  its  nature  be  considered 

(a)  It  seems  from  1  Tidd,  145,  6.  (2d  edit.)  and  the  result  of  the  cases,  that  as  matter 
of  right,  the  bail  cannot  render  their  principal  after  the  return  of  the  capias  ad  satirfa* 
ciendum.  But  by  the  indulgence  of  the  Court,  where  the  proceedings  are  by  bill,  the 
bail  may  render  anv  time  before  the  rising  of  the  Court  on  the  return-day  of  the  sec- 
ond scire  facias  orotthe  first  sei./a.,  where  a  scire  feci  is  returned.  Where  the  proceed- 
ings are  by  original,  they  may  render  at  any  time  before  the  rising  of  the  Court  on  the 
appearance-day,  or  quarto  die  post  of  the  return  of  the  second  scire  fadas,  or  of  the  first, 
where  a  scire  feci  is  returned. 

(b)  Vide  Barnes,  283.    Pr.  Reg.  259. 


160  CASES  IN  TRINITY  TERM 

as  peremptory ;  and  also  by  analogy  to  rules  of  court  drawn  up  on  payment  of 
a  sum  of  money,  wh^ch  are  always  deemed  to  be  compulsory,(a)  except  in  the 
common  case  of  paying  money  *  into  court,  where  there  is  no  stay  of  pro- 
ceedings. 

Iiord  Ellenborouoh,  C.  J.  It  is  true  that  the  order  procured  for  the 
defendant  an  immediate  stay  of  proceedings  up  to  the  24th,  by  which  he  has 
secured  to  himself  an  advantage  without  any  equivalent  to  the  plaintiff,  unless 
the  order  be  considered  as  absolute :  but  this  ought  not  to  be  taken  by  impli- 
cation when  the  plaintiff  might  have  required  words  of  obligation  to  be  inserted 
in  the  order,  as  is  very  frequently  done.  But  as  the  order  is  now  drawn  up, 
the  strict  construction  of  the  words  is  only  to  make  it  conditional :  and  such 
has  been  the  general  understanding  in  the  profession. 

Per  Curiam^  Rule  discharged. 


Hill  V.  Jones. 

11  East,  321.    Jane  12, 1809. 


If  bail  to  the  sheriff  be  put  in  above,  and  exception  taken  htfwt  an  .assignment  of  the 
bail-bond,  they  are  boand  to  justify  notwithstanding  auch  assignment. 

THE  defendant  was  arrested  on  the  Ist  of  Jfay,  above  60  miles  from  London^ 
and  gave  a  bail-bond  to  the  sheriff :  on  the  6th,  the  same  bail  were  filed  above : 
on  the  10th,  exception  was  taken  to  the  bail ;  and  they  not  having  justified  by 
some  mistake,  the  plaintiff  ten  days  afterwards  took  an  assignment  of  the  bail- 
bond,  and  commenced  proceedings  tjiereon.  In  the  mean  while  the  defendant 
had  obtained  further  time  for  justifying  his  bail,  and  then  applied  to  set  aside  the 
proceedings  for.  irregularity :  and  Phelps,  on  his  behalf,  contended  that  the 
plaintiff  having  taken  an  assignment  of  the  bail-bond  had  thereby  precluded 
himself  firom  objecting  to  the  sufficiency  of  the  same  bail,  and  waived  his  ex- 
ception ;  upon  the  same  principle  that  he  could  not  have  excepted  to  them 
after  he  had  taken  an  assignment  of  the  bail-bond,(6)  Espinasse,  contra,  in- 
sisted on  the  necessity  of  justifying  the  bail,- the  exception  having  been  well 
taken  at  the  time.  That  bail  regularly  excepted  to,  and  not  justified,  are  con- 
sidered as  no  bail  :  and  the  plaintiff  is  thereupon  entitled  to  take  an  assign- 
ment of  the  bail-bond :  and  that  he  ought  not  to  be  placed  in  a  worse  condition 
by  the  defendant's  having  put  in  the  same  bail  above. 

The  Court  directed  the  matter  to  stand  over  :  and  on  this  morning,  Le 
Blanc,  J.  said,  that  they  were  of  opinion  that  the  exception  to  the  bail  having 
preceded  the  assignment  of  the  bail-bond,  the  defendant  was  bound  to  justify 
them.  But  under  the  circumstances,  they  gave  leave  to  the  defendant  to  justify 
his  bail  after  the  usual  time.(l) 
> 1  — — * 

(a)  King  q,  t.  ▼.  Clifton,  5  Term  Rep.  257. 

(b)  I  Tidd,  133,  cites  1  Salk.  97,  and  7  Mod.  62. 
(1)  [See  FUUr  v.  Bryson,  6  W.  &  S.  566.— W.] 
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Doe,  on  the  Denodse  of  the  Earl  and  Countess  Chohnondeley 
V.  Weatherby  and  Others. 

.  11  East,  388.    Jane  13, 1809.      . 

A  remote  reTersion  of  a  aettled  estate  will  pass  bj  the  general  words  of  a  residaary 
clause  in  a  -will,  bj  which  the  testator,'  having  before  derised  certain  other  real  estates 
in  strict  settlement,  and  given  annuities  for  life  to  Ji.  B.  aqd  C,  which  annuities  he 
charged  upon  .**  all  and  singular  his  manors,  lands,  tenements  and  hereditaments,  &c, 
not  before  disposed  of;*'  devised  **  all  and  singular  his  «aid  manors,  lands,  &c.  and 
other  his'  real  estate  so  ehargid  Vfith  and  subject  to  the  said  tkree  several  annuities  as 
aforesaid :  although  one  of  the  annuitants  had  a  prior  life-estate  in  the  property,  the 
reversion  of  which  was  in  the  testator.  For  general  words  in  a  residuary  clause  will  • 
carry  every  estate  or  interest  which  is  not  expressly,  or  by  necessary  implication,  exclud- 
ed from  its  operation  ;  and  no  intention  of  the  testator  to  exclude  the  reversion  is  ne- 
cessarily to  be  implied  from  the  circumstance  that  the  charge  of  one  of  the  annuities 
could  not  attach  upon  this  reversion  ;  as  the  other  two  might ;  and  the  clause  will  be 
construed  reddendo  singula  singulis, 

THIS  ejectment  was  brought  in  right  of  Lady  Chohnandeley,  as  co-heiress 
with  Lady  Willaugkhy  of  Robert  Duke  of  AncasUr,  to  recover  possession  of  an 
undivided  moiety  of  certain  lands  in  Westminster  for  life^  included  in  the  mar- 
riagel  settlement  hereafter  mentioned.  A  verdict  was  taken  for  the  plaintiff^ 
subject  to  the  opinion  of  the  Court  on  this  case. 

By  indenture  of  the  6th  of  January  1767,  made  between  Thomeu  PanUm  the 
elder,  Priscitta  his  wife,  T,  Panton  their  only  son,  Elizabeth  Bird  and  others ; 
being  the  marriage-settlement  of  T.  Panton '}Uii.  mih  Elizabeth  Bird;  and  by 
a  fine  levied  in  pursuance  thereof ;  divers  manors,  lands,  6lc.  in  Cambridgeshire^ 
Hants,  Leicestershire,  and  BUddlesex,  were  conveyed  and  settled  to  certain 
uses,  which,  with  respect  to  the  premises  in  question,  were  as  follows :  after 
the  marriage,  to  the  use  of  T.  Panion  the  elder  for  life ;  remainder  to  secure 
a  jointure  of  800/.  per  annum  to  Mrs.  Priscilla  Panton  for  life  ;  remainder  to 
the  use  of  T.  Panton  the  younger  for  life ;  remainder  to  secure  a  jointure  of 
700/.  a  year  to  Elizabeth  Bird  for  life  ;  remainder  to  trustees  for  500  years, 
to  raise  10,000r.  for  portions  of  younger  children ;  remainder  to  th/e  Use  of  the 
first  and  other  sons  of  the  marriage  successively  in  tail  male ;  remainder  to  the 
use  of  the  first  and  other  sons  of  T.  Panton  the  yoiilnger  by  any  subsequent 
wife  successively  in  tail  male  ;  remainder  to  the  use  of  all  the  daughters  of  the 
marriage,  and  of  any  subsequent  marriage  or  marriages  of  T,  Panton  the  youn« 
ger,  as  tenants  in  common  in  tail  general ;  remainder  to  the  use  of  other  trus- 
tees, during  the  life  of  Mary  the  Duchess  of  Peregrine  Duke  of  Ancaster,  and 
daughter  of  T,  Panton  the  elder,  upon  trust  during  her  life  to  pay  the  rents, 
dLC.  to  her  sole  and  separate  use,  &c. ;  remainder  to  the  use.  of  the  said 
Peregrine  Duke  of  Ancaster  for  life;  remainder  to  the  use  of  Robert 
Mziquis  of  Lindsay,  their  son,  in  fee.  On  the  12th  of  August  1778,  Pere- 
grine  Duke  of  Ancaster  died,  and  was  succeeded  by  his  son  Robert.  Duke 
Peregrine  also  left  two  daughters  by  the  said  Duchess,  namely,  Lady  WiUoughr 
by,  the  wife  of  Lord  Choydier,  the  defendants,  and  Lady  Chobnondeley,  one 
of  the  lessors  of  the  plaintiff.  Duke  Robert,  by  his  will  of  the  29th 
of  May  1779,  devised  all  his  freehold  and  copyhold  manors,  rectories,  ad- 
vowsons,  messuages,  lands,  tenements,  tithes,  rents,  hereditaments,  and  other 
his  real  estate  whatsoever  and  wheresoever,  and  all  his  estate  and  interest 
therein,  in  manner  thereinafter  mentioned,  (that  is  to  say,)  as  to  bis  capital 
mansion-house  at  Grinthorpe  in  Lincolnshire^  &c.  (describing  various  estates, 
by  name,  in  that  county,  subject  in  part  to  a  certain  mortgage  to  Welby)  to 
Denshire  and  Parker  in  fee,  upon  the  several  uses  declared,  viz,  as  to  the 
said  hereditaments  ^nd  premises  not  in  mortgage  to  Welby,  to  the  use  of  Jam^s 
and  Wm,  -Cecil,  for  the  term  of  3000  years,  upon  the  trusts  after  mentioned. 
As  to  the  premises  so  in  mortgage,  under  and  subject  to  the  said  mortgage  ; 
and  nd  to  the  said  premises  so  limited  to  Js.  and  Wm,  Cecil  for  3000  years :  to 
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ihexiaeoCLoitdBroiimlow  Bertie,  (late  Dakeof  Aneaster,)  for  life;  remainder 
to  trustees,  6lc,  ;  remainder  to  the  first  and  other  sons  of  BrawnJaw  Duke  of 
Ancaster  in  tail  male;  remainder  to  the  use  of  Lord  Robert  Bertie  for  life ;  re- 
mainder to  trustees,  d&c. ;  remainder  to  the  use  of  the  first  and  other  sons  of  the 
said  Lord  Robert  Bertie  successively  in  tail  male ;  remainder  to  the  use  of  the 
testator's  sister  (the  now  Lady  WtUaughhy)  for  life,  sans  waste ;  remainder  to 
trustees,  &c. ;  remainder  to  the  use  of  her  first  sons  successively  in  tail  male ; 
remainder  to  the  use  of  her  first  and  other  daughters  successively  in  tail  male ; 
remainder  to  the  testator's  sister  (the  now  Lady  ChohmmdeUy)  for  life,  sans 
waste ;  remainder  to  trustees,  &c. ;  remainder  to  the  use  of  her  first  and  other 
sons  successively  in  tail  male ;  remainder  to  the  use  of  her  first  and  other 
daughters  succesmvely  in  tail  male ;  remainder  to  the  testator's  own  right  heirs 
forever.  And  the  trusts  of  the  term  of  3000  years  were  by  mortgage,  sale,  &c. 
to  raise  2000/.  to  be  paid  to  his  executrix  and  executors  named ;  which  sum  he 
gave,  together  with  the  rest  and  residue  of  hb  goods  chattels,  aiid  personal  es- 
tate, to  his  executrix  and  executors,  upon  trust  to  discharge  all  mortgages,  (ex- 
cept the  mortgage  to  Welby,)  and  all  other  his  just  debts  and  legacies.  And 
he  gave  one  clear  annuity  of  13001.  to  his  mother  the  said  Mary  Duchess  Dowa- 
ger of  Ancaster ,  during  her  life,  over  and  above  all  annuities  or  other  provisions 
she  might  be  entitled  to  receive  out  of  any  part  of  his  real  estate.  And  he  also 
gave  tu>o  other  life  annuities  therein  specified ;  and  charged  the  said  three  an^ 
nuities  upon  and  directed  the  same  to  he  pay  (Ale  out  of  the  rents,  issues,  and 
profits  of  all  and  singular  his  manors,  messuages,  lands,  tenements,  tithes,  rents, 
and  hereditaments,  whatsoever  and  wheresoever,  not  thereinbefore  particularly 
devised  and  disposed  of,  to  the  said  Brownlow  Duke  of  Ancaster  for  life,  with 
remainders  over  as  aforesaid.  And  he  gave  to  the  several  annuitants  the  usual 
powers  of  distress  and  entry,  and  perception  of  the  rents  and  profits  of  the 
premises  so  charged  with  the  payment  thereof.  And  cu  to,  for,  and  concerning 
all  and  singular  his  said  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes,'  rents,  hereditaments,  and  other  his  real  estate,  whatso^ 
ever  and  wheresoever,  not  therein  before  devised  and  disposed  of,  so  charged 
with  and  subject  to  the  said  three  several  annuities  aforesaid,  he  thereby  devised 
the  same  unto  Denshire  and  Parker  and  their  heirs,  on  the  several  uses  declared, 
viz.  To  the  use  of  James  and  William  Cecil,  for  a  term  of  5000  years,  sans 
waste,  upon  the  trusts  thereinafter  mentioned  :  and  after  the  determination  of 
the  said  term,  and  subject  thereto,  and  to  the  trusts  thereof,  in  the  mean  time 
to  such  person  a^nd  persons,  and  for  such  estate  and  interest  therein,  and  upon 
such  uses  as  are  thereinbefore  particularly  declared  concerning  the  premises 
first  thereinbefore  devised,  in  case  of  failure  of  issue  male  of  Lord  Robert 
Bertie,  viz.  To  the  use  of  his  sister  (the  now  Baroness  Willoughby)  for 
life,  sans  waste ;  remainder  to  trustees,  dLc. ;  remainder  to  her  first  and  other 
sons  successively  in  tail  male ;  remainder  to  her  first  and  other  daughters  suc- 
cessively in  tail  male;  remainder  to  his  sister  (the  now  Countess  Cholmondeley) 
for  life ;  with  like  remainders  in  strict  settlement  to  her  sons  and  daughters  in 
tail  male ;  remainder  to  his,  the  testator's,  own  right  heirs.  And  he  declared 
that  the  term  of  5000  years  so  limited  to  James  and  Wm.  Cecil  was  upon 
trust,  by  mortgage  or  sale  of  the  premises  cqmprised  in  the  said  term,  to  raise^ 
in  aid  of  his  personal  estate,  d&c.  sufiicient  to  pay  off  the  residue  of  his  mort- 
gages, (except  the  mortgage  to  Welby,)  and  all  other  his  debts  and  legacies, 
and  the  portion  of  20,000/.  provided  for  the  now  Countess  Cholmondeley,  &c. 
and  then  the  term, to  cease.  And  he  gave,  among  other  legacies,  10,000/.  to 
his  sister  (the  now  Lady  Cholmondeley,)  in  addition  to  her  portion.  Robert 
Duke  of  A.  died  July  8th  1779,  leaving  his  mother  Mary  Duchess  Dowager 
of  it.,  his  said  two  sisters,  and  T.  Panion  the  elder  and  T.  Ponton  the 
younger,  him  surviving ;  and  being  seised  in  possession  in  fee,  at  the  time  of 
makinff  his  will,  and  at  his  death,  of  very  considerable  estates  in  the  county  of 
Lineom  and  in  Wales,  besides  those  specified  in  the  first  part  of  his  will,  and 
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therein  mentioned  to  be  in  mortgage  to  Wdby,  T,  Panion  the  elder  died  in 
Dec,  1782,  leaving  his  son  T.  Paniam  the  yoanger^  his  daughter  the  said 
Mary  Duchess  Dowager  of  A.,  and  two  grand-daughters,  the  said  Lady  WU- 
lougkhy  and  Countess  Cholmendtley^  him  suryiving.  Mary  Duchess  Dowager 
of  A,  died  in  1793.  Lord  Robert  Bertie  died  wiUiout  issue  in  the  lifetime  of 
Tko.  Ponton  the  younger,  who  died  November  SOth  1806,  without  having  ever 
had  issue ;  leaving  Lord  Brownlono  Bertie^  afterwards  Duke  of  Aneaster^  him 
surviving,  who  died  in  1809,  without  issue.  The  defendants  are  in  possession 
of  the  premises  for  which  this  ejectment  is  brought.  If  the  lessors  of  the 
plaintiff  were  entitled  to  recover  the  moiety  of  the  premises,  the  verdict  was 
to  stand ;  if  not,  a  nonsuit  was  to  be  entered. 

Scarlett,  on  behalf  of  Lady  Cholmondeley,  contended  that  the  ultimate 
remainder  in  fee  in  the  estate  in  que8ti(m  did  not,  on  the  death  of  Thomtu 
Ponton,  jun.,  pass  to  Lady  WiUoughby,  under -the  general  residuary  clause  in 
the  will  of  Robert  Duke  of  Ancaster,  but  descended  as  a  reversion  undisposed 
of  to  his  co-heiresses,  the  Ladies  WUhughby  and  Cholmandeley.  He  admit- 
ted, that  the  words  of  that  clause,  "  all  his  lands,  tenements,  and  heredita- 
ments," &c.  were  large  enough  to  pass  any  species  of  interest  which  the  Duke 
had  either  in  possession  oi*  reversion,  if  nothing  expressly  appeared  in  the  will 
or  were  necessarily  to  be  collected  from  it,  to  shew  that  his  intention  was  con- 
fined to  pass  other  specific  estates  and  interests,  and  therefore  to  exclude  this 
reversion.  And  he  also  admitted,  that  it  was  not  necessary  for  the  devisee  to 
shew  that  her  testator  had  this  specific  reversion  in  contemplation  when  he 
used  general  words  sufficient  in  themselves  to  comprehend  it,  and  where  his 
apparent  intention  upon  the  face  of  the  whole  will  was  to  pass  all  he  had. 
But  he  contended,  that  where  such  general  words  were  followed  by  others 
which  shewed  that  the  intention  of  the  testator  in  using  them  was  confined  to 
particular  parts  only  of  his  property,  the  construction  must  be  narrowed  and 
confined  to  the  parts  so  defined.  Now  here  the  Duchess,  his  mother,  had  an 
estate  for  life  secured  to  her  in  the  property  in  question,  and  the  other  settled 
estates  under  the  marriage  settlement  of  1767,  before  the  reversion  could 
descend  upon  Duke  Robert,  So  circumstanced,  he  first  disposed  of  certain 
estates  in  Lincolnshire  in  strict  settlement  on  different  members  of  his  family, 
including  the  Ladies  WiBoughby  and  Cholmondeley,  Then  he  gives  an  annu- 
ity of  ISIM)/.  to  the  Duchess  Dowager  his  mother  for  her  life,  over  and  above 
all  annuities  and  other  provisions  she  was  entitled  to  out  of  any  part  of  his 
real  estate,  and  charged  this  annuity  upon  a//  his  other  lands,  d&c.  not  before 
particularly  devised.  From  this  description  he  must  have  meant  to  exclude 
those  lands  in  which  she  had  before  a  settled  life  estate :  ibr  it  would  be  absurd 
to  impute  to  him  an  intention  to  give  his  mother  a  limited  annuity  for  her  life 
in  an  estate,  the  whole  of  which  she  was  already  entitled  to  for  her  life.  And 
excluding  that  estate  from  his  contemplation,  the  estates  intended  to  pass  by 
the  residuary  clause  must  be  confined  to  the  other  estates  which  he  meant  {o 
charge  with  the  additional  annuity  of  13002.  to  his  mother  and  the  two  other 
annuities :  for  he  thereby  only  disposes  of  "  all  his  manors,  lands,  &c.  and 
other  his  real  estates,"  not  before  specifically  devised,  "  so  charged  with  and 
subfect  to  the  said  three  several  annuities  as  aforesaid"  And  as  this  reversion 
never  could  have  been  charged' with  his  mother's  annuity,  as  it  never  could 
have  come  to  him  till  after  li^r  death,  it  follows  that  it  could  not  pass  by  these 
words  to  Lad/  WiUoughby  and  the  other  devisees  under  the  residuary  clause. 
[Lord  EHenborough,  C.  J.  objected  that  this  argument  was  raised  upon  too 
narrow  a  basis;  for  it  did  not  apply  to  the  other  two  annuities  which  were 
charged  on  the  residuum.]  It  equally  shews  the  intention  of  the  testator  to 
exclude  the  settled  lands  in  which  his  mother  had  a  life  estate,  as  he  only 
meant  to  pass  such  estates  as  were  charged  with  all  the  three  annuities.  He 
then  distinguished  this  from  Wheeler  v.  Walroone,  Alleyn,  28,  and  Willows  v. 
Lydeat,  2  Ventr.  285 ;  because  there  appeared  no  intention  in  either  of  the 
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wills  to  exclude  the  reTersions  in  question,  which  were  created  by  the  testators 
themselves,  as  was  also  the  case  in  Chester  ?.  Chester,  1  Eq.  Cas.  Abr.  211, 
and  must  therefore  probably  have  been  in  their  contemplation.     But  this  rever- 
sion, which  was  remote,  was  created  by  the  prior  settlement.     And  he  relied 
on  Cook  V.  Oakiey,  1  P.  Wros.  302,  where  a  devise  to  one  of  a  red  box,  and 
all  things  not  before  bequeathed,  was  held  not  to  pass  part  of  a  considerable 
leasehold  estate,  which  had  come  to  the  testator  by  the  death  of  his  father,  but 
of  which  he  was  ignorant  at  the  time.     [Lord  Ellenharough,  C.  J.    The  things 
before  bequeathed  were  rings,  buttons,  and  a  chest  of  cloathes ;  and  it  was 
reasonable  to  suppose  that  he  meant  by  the  words  of  bequest  such  like  ^rifling 
articles,  as  he  had  before  specifically  mentioned.]     In  Roe  d.  Reade  v.  Reade, 
8  Term  Rep.  118 — 122,  Lord  Kenyan  observed,  that  undoubtedly  the  words 
were  sufficiently  coropcehensive  to  pass  the  estate  in  ques|ion,  **  if  it  could  be 
**  collected  from  the  will  that  the  devisor  intended  that  it  shQuld  thereby  pass." 
In  Strongy,  Teatt,  2  Burr.  912,  this  Court,  and. afterwards  the  House  of  Lords, 
held,  that  general  words  in  a  will  might  be  restrained  in  cases  where  it  appear- 
ed that  the  devispr  did  not  intend  to  use  them  in  their  general  sense.    That 
case  illustrates  the  present :   the  question  was  whether  the  reversion  of  an 
estate  settled  on  the  marriage  of  the  devisor's  eldest  son  passed  under  a  devise 
of  "  all  other  his  lands,  tenements,  and  hereditaments,"  &c. ;   which  lands 
were  devised  to  his  three  younger  sons  in  succession.     And  there  was  a  pro- 
vision, that  if  the  settled  estate  should  come  to  the  third  son .  by  the  death  of 
the  two  elder  without  issue  made  in  his  life-time ;  then  he  ^ould  not  take  any 
interest  or  estate  in  the  lands  before  devised  to  him  by  the  residuary .  clause, 
but  the  same  should  go  over  to  the  fourth  son.     And  then  the  argument  was, 
that  if  the  reversion  of  the  settled  estate  passed  by  the  residuary  clause,  the 
third  son  never  could  get  it,  if  the  settled  estate  came  to  him ;  an  absurdity 
which  was  relied  on  to  shew  that  the  testator  could  not  have  contemplated  that 
reversion,  but  only  the  lands  of  which. he  was  seised  in  fee  in  possession. 
Now,  that  argument  did  not  shew  that  he  contemplated  the  reversion  and 
intended  to  exclude  it,  but  that  he  specifically  contemplated  something  else,  and 
therefore  that  the  reversion  must  be  excluded.     So  in  Ooodtitle  v.  Miles,  6 
East,  494,  one  having  the  reversion  of  lands  settled  on  him  for  life,  remainder 
to  his  issue  in  tail,  and  having  only  two  daughters,  devised  to  his  eldest 
daughter  in  tail  his  unsettled  estates  by  name,  and  aU  other  his  lands  which 
were  not  settled  in  jointure ;  remainder  to  his  other  daughter /or  life;  remain- 
der to  her  children,  &c.  charged,  &c. ;  remainder  to  his  nephew  in  fee.     And 
it  was  held,  that  the  reversion  of  the  settled  lands  did  not  .pass,  but  were 
excepted  out  of  the  general  clause  by  the  restrictive  words  "  and  which  are  not 
settled  in  jointure,"  and  because  of  the  incongruity  of  imputing  to  the  devisor 
an  intention  of  devising  estates  tail  and  for  life  to  his  daughters  in  lands  which 
were  before  settled  on  them  in  tail  general.    And  that  decision  was  the 
stronger,  because  it  did  not  appear  that  the  devisor  had  any  other  real  estate 
on  which  the  general  clause  could  operate  except  the  reversion  of  his  settled 
lands.    In  Chester  v.  Chester,  1  Eq.  Cas.  Abr.  211,  the  reversion  was  not 
settled,  and  therefore  when  the  testator  demised  aU  his  lands,  &c.  not  formerly 
settled,  those  words  clearly  comprehended  the  reversion,  if  that  alone  would 
have  sufficed  to  pass  it,  where  no  such  intention  appeared.    Upon  the  whole 
of  this  will,  it  appears  that  the  Duke  of  Ancaster  did  not  mean  to  pass  any 
estates  by  the  residuary  clause,  except  such  as  were  charged  with  the  annuity 
of  1300Z.  to  his  mother :  he  could  hot  therefore  have  meant  to  pass  this  rever- 
sion which  could  not  be  subject  to  that  charge,  because  she  had  already  an 
estate  for  life  in  the  whole  property ;  but  he  must  have  meant  to  confine  the 
devise  to  such  estates  as  he  had  m  possession.     [Lord  EUenborough  having 
asked  whether  he  had  attended  to  the  case  of  Goodright  d.  the  Earl  of  Buck* 
inghamshire  and  Others  against  the  Marquis  of  Downshire,  2  Bos.  &  Pull. 
6&,  where  the  governing  principle  of  all  these  cases  was  well  laid  down  by 
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Lord  AhanUy ;]  he  observed,  that  (supposing  the  words  "  thai  and  in  suck 
cast^^  which  were  not  noticed  in  the  argument  or  judgment,  did  not  make  the 
demise  of  the  residue  of  the  real  estate  depend  on  a  condition(a)  which  did 
not  happen)  the  case  only  came  to  this  question,  whether  a  devise  of  '*  all  the 
rest  and  residue  of  real  estates,"  would  pass  a  reversion  not  before  disposed 
of;  concerning  which  there  could  be  no  doubt,  if  there  were  no  other  words 
to  restrain  the  generafity  of  their  meaning:  and  Lord  Ahanley's  judgment  is 
not  inconsistent  with  the  construction  contended  for  upon  the  effect  of  the  res- 
training words  in  this  will. 

Dampier,  contra,  was  stopped  by  the  Court. 

Lord  ELLE/fBOROuGH,  C.  J.  Referenda  singula  singulis,  the  charges  of  the 
three  annuities  on  the  several  estates  devised  by  the  residuary  clause,  there  is 
nothing  in  the  objection  founded  upon  one  of  the  annuitants  having  a  prior  life 
estate  in  the  property  in  question,  the  reversion  only  of  which  was  in  the  tes- 
tator. This  case  is  completely  decided  by  that  of  Gaodright  v.  The  Marquis 
of  Doumshire,  where  Lord  Alifanley,  in  delivering  the  judgment  of  the  Court 
of  C.  B,  lays  it  down,  that  the  operation  of  a  residuary  clause  of  real  estate 
carries  every  real  interest  of  every  kind  whatsoever,  whether  known  or  un- 
known to  the  testator,  unless  it  be  manifestly  excluded*  How  then  can  we 
say  that  this  reversion,  which  it  is  admitted  would  pass  by  the  general  words, 
is  manifestly  excluded,  because  the  devise  of  the  residuum  is  charged  with  the 
payment  of  three  annuities  for  lives,  two  only  of  which  could  attach  upon  this 
particular  estate.  All  the  antecedent  cises  bearing  upon  this  point  were  fully 
considered  in  the  former  case,-  amongst  others  that  of  Strong  t.  Teatt yVrhich 
has  been,  relied  upon  in  the  argument  But  that  case  went  on  the  ground 
stated  by  Mr.  Justice  Wilmot,  that  the  intention  not  to  pass  the  reversion  was 
as  clear  upon  the  whole  tenor  andwcomplexion  of  the  will  as  the  strongest  ea>- 
press  negative  clause  could  have  made  it.  And  so  Lord  Mansfield  considered 
the  case ;  that  thefe  were  plain  expressions  in  the  will  to  shew  that  the  testator 
did  not  intend  to  devise  the  reversion  of  his  settled  estate  :  that  there  were  in 
effect  negative  words  tO' exclude  it  from  the  operation  of  the  general  words  of 
the  clause.  Now  here,  by  referring  the  charges  of  the  three  annuities  to  the 
several  properties  devised  in  the  residuary  blause,  singula  singulis,  the  devise 
will  attach  on  all  the  estates  as  to  two  of  the  annuities,  and  upon  all  but  this 
reversion,  as  to  the  three  annuities :  and  there  is  not  a  scintilla  of  intention 
upon  the  face  of  the  will  to  shew  the  contrary,  which  by  all  the  authorities  is 
necessary  to  except  the  reversion  out  of  the  general  words  of  the  residuary 
clause. 

GnoaiB,  J.  declared  himself  of  the  same  opinion. 

Lr  Blanc,  ^T.  The  question  is,  whether  we  can  see  such  an  evident  inten- 
tion of  the  testator  not  to  pass  this  reversion  by  the  general  Words  of  the  resid- 
uary clause  as  to  take  the  case  out  of  the  general  rule.  He  subjects  all  other 
his  real  estates  not  before  disposed  of  to  the  charge  of  all  the  annuities ;  and 
the  argument  is,  that  this  reversion  cannot  pass  because  it  could  not  be  subject 
to  the  charge  of  one  of  the  annuities :  but  that  is  not  a  sufficient  reason  for 
excluding  it  as  to  the  other  two. 

Batlet,  J.  There  must  be  something  in  the  will  either  expressed  or  ne- 
cessarily to  be  implied  shewing  an  intention  in  the  testator  to  exclude  this  rever- 
sion, in  order  to  prevent  the  general  words  of  the  residuary  clause  from  passing 
it :  but  here  there  is  nothing  of  that  sort  expressed,  nor  is  it  necessary  to  imply 
any  such  intention  upon  the  face  of  this  wUl,  in  order  to  give  it  effect 

Postea  to  the  Defendants. 

(«)  ^iMere  the  punctuation  of  the  will  in  p.  603,  of  the  printed  report ;  and  whether 
the  reaidiiary  clauae  were  not  read  aa  commencing  witl)  the  dispoaition  of  the  reaidue  of 
bis  real  eatatea ;  making  the  preceding  sentence  end  with  the  words  "/iw  her  life  only;** 
particularly,  as  the  laat  sentence  coDclades  with  devising  the  subject  matter  to  the  wife, 
**  her  Aetr#,  executors,"  Slc, 
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Goodtitle,  on  the  Demise  of  MUIer,  Clerk  v.  Wilson  and  Others, 
Executors  of  Drew. 

11  East,  334.    Jane  13, 1809. 

Where  a  prescriptive  eeclesiastical  corporation  of  yiears  coral  of  the  cathedral  of  Chic 
Chester  had,  besides  other  estates  in  common,  four  yicarial  houses  with  their  appurte- 
nances, which  had  always  been  appropriated  to  the  several  use  and  residence  of  the 
four  vicars ;  and  by  ancient  custom,  upon  every  vacancy,  the  vicars,  according  to  seni- 
ority, made  their  option  of  taking  in  severalty  any  one  of  such  vicarial  houses  with  the 
appurtenances,  of  which  option  an  entry  was  made  in  the  corporation  act  hook  and 
signed  by  the  vicars ;  held,  that  a  new  vicar  having  made  an  option,  which  was  enter- 
ed in  the  act  book  and  signed  by  all,  to  take  one  of  the  vicanal  houses,  with  certain 
appurtenances,  then  in  the  possession  of  J.  5.,  which  were  not  all  the  appurtenances 
formerly  annexed  to  and  enjoyed  with  the  same  house  by  his  predecessors  therein, 
could  not  maintain  an  ejectment  for  the  other  appurtenances,  such  as  part  of  the  ancient 
garden  which  had  been  leased  off  by  the  corporation  before  his  appointment.  For  sup- 
posing him  entitied  to  make  an  option  of  tne  entire  premises,  and  to  have  it  entered 
in  the  act  book,  as  against  the  corporation  ;  yet  no  such  option  having  been  made  and 
entered  in  the  act  book  according  to  the  custom,  he  bad  no  separate  legal  title  to  the 
premises  in  question,  on  which  he  could  maintain  an  ejectment. 

THIS  ejectment  was  brought  to  recover  a  dwelliDg-house,  and  other  build- 
ings, with  a  garden  and  curtelage,  in  the  close  of  the  cathedral  of  Chichester  ; 
and  the  demise  was  laid  on  the  6th  of  April,  1808.  At  the  trial  at  the  last 
assizes  for  Sussex  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  this  case. 

Mr.  Jftfler,  the  lessor  of  the  plaintiff,  in  1807,  became  one  of  the  members 
of  a  prescriptive  ecclesiastical  corporation,  called  *'  the  Vicars  Choral,"  and 
in  their  endowment  "  the  principal  and  commonalty  of  the  vicars  of  the  cathe- 
dral church  of  the  Holy  Trinity  of  Chichester,'  and  has  done  all  necessary 
acts  to  render  himself  ^n  efficient  member  thereof.  This'  corporation  has  a 
common  seal,  and  consists,  when  full,  of  four  clergymen,  who  have  certain 
clerical  duties  to  perform  in  the  services  of  the  cathedral :  and  has  besides 
other  estates  in  common,  four  separate  vicarial  houses  with  the  appurtenances 
in  the  cathedral  close,  which  have  constantly  been  appropriated  to  the  use  and 
residence  of  the  said  members;  each  of  them  regularly  enjoying  one,  and 
either  residing  in  or  letting  the  same.  It  has  been  a  constant  custom  in  this 
corporation,  that  whenever  a  vacancy  has  occurred  by  death  or  otherwise,  the 
members  for  the  time  being,  according  to  their  seniority  as  such,  have  had  €md 
exercised  an  option  or  election  of  taking  and  enjoying  in  severalty  any  one  of 
such  vicarial  houses  ynth  its  appurtenances,  which,  through  death,  or  the  exer- 
cise of  any  new  option,  had  become  vacant :  an  entry  of  every  such  option  being 
made  in  the  corporation  act  book  and  signed  by  the  members.  In  1759,  Wm. 
Waring,  clerk,  then  one  of  the  corporation,  and  as  such  enjoying  in  severalty 
one  of  the  four  houses,  with  the  garden  and  appurtenances  anciently  attached 
to  it,  being  desirous  of  annexing  to  it  a  stable,  and  also  a  piece  of  garden  or  gate- 
room  which  belonged  to  the  corporation  in  fee,  but  was  then  held  under  a  lease 
from  the  corporation  to  T,  Yates  for  an  unexpired  term  of  1 1  years,  made 
such  proposal  to  the  other  members,  and  obtained  such  consent,  as  is  thus 
stated  in  their  act  book :  ''  at  this  meeting,  Mr.  Waring  informed  his  breth- 
"  ren  that  he  proposed  to  purchase  the  stable  late  belonging  to  Mr.  Yates,  ad« 
"joining  to  Mr.  Waring' s  garden,  for  the  residue  of  the  term  granted  by  the 
''  principal  and  commonalty  of  vicars  aforesaid,  upon  condition  that  the  body 
''  would  consent  that  the  stable  should,  from  the  time  of  such  purchase,  be  an- 
''  nexed  to  and  enjoyed  as  part  of  the  vicarial  tenement  now  in  the  possession 
"  of  the  said  W,  Waring :  and  the  said  body  do  hereby  agree,  that  if  Mr. 
''  Waring  shall  make  such  purchase,  the  said  stable  shall  and  may  be  enjoyed 
''  from  time  to  time,  and  at  all  times  from  and  after  such  purchase,  as  part  of  the 
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"  vicarial  premises  now  enjoyed  by  the  said  W.  Waring."  Dated  26th  Jan^ 
uary  1759,  and  signed  by  the  4  ricars.  Mr.  Waring  accordingly  completed 
the  purchase ;  and  on  the  27th  /tine  1760,  the  personal  representative  of  Mr. 
Yates^  in  consideration  of  a  sum  paid  by  Mr.  Waring^  by  his  direction,  exe- 
cuted a  deed-poll  of  surrender  to  the  corporation,  who  accepted  the  same,  of 
the  said  stable  and  piece  of  garden  or  gateroom,  to  the  intent,  as  expressed  in 
the  deed,  ''  that  the  same  might  be  annexed  to  and  made  part  of  the  vicarial 
''  dwelling  house  or  tenement  then  possessed  and  enjoyed  by  the  said  W.  Wa- 
'*  ring,  and  should  from  time  to  time,  and  at  all  times  forever  thereafter,  be 
**  occupied  and  enjoyed  therewith,  as  part  and  parcel  thereof,  and  belonging 
''  thereto,  according  to  an  act  or  agreement  of  the  said  principal  and  common- 
"  alty  of  vicars,  passed  and  made  at  a  meeting  held  on  the  26th  of  January 
"  1759,  and  then  entered  on  their  act  book."  At  the  next  meeting  of  the  prin- 
cipal and  vicars,  on  the  Sd  of  December  1760,  the  following  entry,  of  that 
date,  was  made  in  their  act  book  :  **  Stable  near  Mr.  Waring* s  vicarial  house 
'*  to  be  enjoyed  therewith — ^At  this  meeting,  the  Rev.  Mr.  Waring  produced 
''  a  surrender  and  conveyance  of.  the  stable  and  gateroom  in  the  CoMmrLane, 
**  late  belonging  to  Mr.  Yates,  &c.  And  it  is  agreed  between  Mr.  Waring 
"  and  the  rest  of  the  commondty  of  vicars  aforesaid,  that  the  said  stable  and 
''  gateroom  should  be,  from  the  date  of  the  said  conveyance  annexed  to  the 
''  vicarial  tenement  now  enjoyed  by  the  said  Mr:  Waring,  and  be  from  thence- 
**  forth  used  and  enjoyed  by  the  said  Mr.  Waring  and  such  future  vicars 
*'  as  shall  be  legally  possessed  of  the  same  premises,  without  paying  any  rent 
**  or  other  consideration  for  the  same,  and  free  of  all  arrears  of  rent  reserved 
''on  any  demise  of  the  said  stable  and  gateroom."  Mr.  H^ortn^  died  in  1779, 
having  from  1760  till  his  death  enjoyed  the  same  vicarial  house  with  the  stable 
and  ground  so  annexed  to  it,  and  a  coach-house  and  loft  built  on  part  of  such 
ground,  by  actually  occupying  them  himself  during  part  of  the  time,  and  by 
receiving  rent  of  a  tenant  to  whom  he  let  them  during  other  part  of  it.  Soon 
after  Mr.  Waring's  death,  Mr.  JShenton,  then  one  of  the  members,  at  a  corpo- 
rate meeting  made  choice  of  the  said  dwelling-house  with  its  appurtenances; 
and  an  entry  of  such  option  of  his  was  made  and  duly  signed  in  their  act  book : 
**  At  a  meeting  of  the  principal  and  commonalty  of  vicars  aforesaid  on  the  23d 
"  of  August  1779,  the  dwelling-house  with  its  appurtenances,  late  the  Rev. 
"  W.  Waring's,  being  declared  vacant  by  his  death,  the  Rev.  Mr.  Shenton 
**  does  hereby  make  an  option  thereof  for  his  dwelling-house."  Mr.  Shenton, 
in  right  of  his  said  office  and  option,  continued  in  the  exclusive  enjoyment  of 
the  said  vicarial  house,  and  the  said  annexed  stable,  coach-house  and  premi- 
ses, by  letting  and  receiving  the  rents  of  them  for  bis  own  separate  benefit, 
until  fails  death  on  the  30th  of  October  1785 :  he  occupying  another  house  him- 
self. The  Rev.  Moses  Toghill,  another  member  of  the  corporation,  rented  the 
said  stable,  coach-house,  and  ground,  as  tenant  to  Mr.  Shenton  at  the  time  of 
his  death.  70Z.  had  been  laid  out  in  repairing  Mr.  ToghilVs  own  vicarial 
house,  which  money  had  been  borrowed  for  that  purpose  from  the  Dean  and 
Chapter  of  Chichester,  to  be  repaid  to  them  out  of  the  share  arising  to  him  or 
his  successors  in  that  house  from  certain  annual  profits  called  bread  money 
payable  to  the  Dean  and  Chapter,  and  divisible  in  certain  proportions  amongst 
the  vicars,  and  other, members  of  the  cathedral.  This  was  the  usual  method 
of  defraying  the  expence  of  repairing  the  four  vicarial  houses.  Mr.  Toghill 
and  Mr.  Moore,  the  members  who  succeeded  Mr.  Shenton,  came  to  an  arrange- 
ment for  their  mutual  accommodation,  that  Mr.  Toghill,  instead  of  making  a 
new  option  of  the  house,  stabling  and  premises,  which  had  become  vacant  by 
Mr.  Shenton*s  death,  should  continue  the  house  he  had  so  repaired,  and  have 
the  beforementioned  stable,  &c.  with  that  house  so  long  as  Mr.  Moore  should 
have  the  dwelling-house  and  rest  of  the  premises  so  vacated  by  Mr.  Shenton. 
The  following  entry  in  the  act-book  was  made  and  signed  by  the  four  mem- 
bers at  their  next  corporate  meeting,  on  the2lat  of  April  1786.    **  It  is  agreed 
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"  that  the  foar  TTcarial  hoases,  including  the  buildings  and  gardens  now  holden 
"  with  the  same  respectively,  shall  during  the  joint  lives  of  the  present  mem- 
"  hers  of  the  body  be  enjoyed  as  follows ;  viz.  that  the  house,  buildings  and 
**  gardens  now  in  the  possession  of  Mr.  ToghiU  shall  continue  to  be  enjoyed 
"  by  him,  and  that  in  consideration  of  his  having  expended  a  considerable  sum 
"  of  money  in  the  repHirs  of  such  house,  he  shall  have  and  enjoy  therewith  the 
"  stable,  coach-house,  hay  and  straw  lofts,  and  yard,  in  the  Can&n-Lane,  now 
"  also  in  his  possession.  That  the  house,  buildings,  and  garden,  late  in  the 
''  occupation  of  the  said  Moses  ToghiU^  and  now  of  Sarah  Joes  widow,  or  her 
''  under-tenants,  shall  be  enjoyed  by  Mr.  Walker,  That  the  house  and  build- 
''  ings  (except  the  said  stable,  coach-house,  hay  and  straw  lofts,  and  yard)  and 
''  the  garden  to  such  hoase  and  buildings  belonging  heretofore,  in  the  occupation 
"  of  Duke,  spinster,  shall  be  enjoyed  by  Mr.  Moore :  and  that  the  house, 

"  buildings  and  garden,  late  in  the  possession  of  the  Rev.  K,  Shenton,  and  now 
"  of  Susannah  Newhmse,  widow,  shall  be  enjoyed  by  Mr.  MiddUtonP  In 
1790,  Mr.  ToghiU  ceased  to  be  a  member ;  and  thereupon  a  new  option  took 
place  conformably  to  the  following  entry  made  and  duly  signed  in  the  act  book. 
''  At  a  meeting  of  the  principal  and  commonalty  of  the  vicars  at  the  common 
"  room  aforesaid  on. the  16th  of  November  1790 ;  the  Rev.  Mr.  ToghiU  hav- 
''  ing  quitted  the  body,  the  Rev.  Mr.  Walker  made  an  option  of  the  house, 
''  buildings  and  garden,  now  in  the  occupation  of  Mr.  ToghiU,  And  the  sta- 
"  ble,  which  at  a  former  meeting  it  was  agreed  the  Rev.  Mr.  ToghiU  should 
''  enjoy  with  the  above-mentioned  house  and  premises,  it  was  now  agreed  should 
"  be  enjoyed  by  the  R^v.  Mr.  Moore,  as  appurtenant  by  right  to  the  house  and 
"  buildings  and  garden  now  held  by  the  Rev.  Mr.  Moore,  And  it  was  also 
''  agreed  that  the  Rev.  Mr,  .Newman  (the  newly  elected  member)  shall  enjoy 
"  the  house,  buildings  and  garden  in  the  occupation  of  Mrs.  Heath,  relinquish- 
<'ed  by  Mr.  Walker,''  From  the  date  of  this  entry  till  Sept,  1806,  Mr.  Moore, 
in  virtue  of  such  option  and  act,  continued  to  hold  and  enjoy  by  himself  or  his 
tenants  the  vicarial  house,  garden  and  appurtenances  held  by  Mr.  Waring, 
with  the  additional  stable  and  premises  so  purchased  and  annexed  thereto  as 
already  stated.  Shortly  before  the  2d  of  l^t,  1806,  an  agreement  was  fram- 
ed for  a  lease  to  the  late  Mr.  Drewj  and  accordingly  a  lease  under  the  corpo*- 
ration  seal  was  executed  on  that  day,  of  a  part  of  the  ancient  garden  of  such 
vicarial  house,  which  had  never  been  leased  before,  together  with  the  said  ad- 
ditional stabling  and  premises  on  the  north  side  of  Canon^Lane,  within  the 
close  of  the  cathedral  church  aforesaid,  containing  in  breadth  from  north  to 
south  19  feet  and  a  half:  tp  hold  to  Mr.  Drew  for  40  years  from  the  preceding 
3iidsummer,  at  the  yearly  rent  of  85.  On  the  same  day  the  following  entry 
was  made  and  signed  in  the  corporation  act  book ;  which,  after  mentioning  the 
execution  of  such  lease,  states  the  true  arrangement  under  which  it  was  executed. 
''  September  2d,  1806.  Agreement  relative  to  Mr.  Drew's  fine,^  and  all  subse* 
''  quent  fines.  And  it  was  at  this  meeting  agreed,  that  as  such  stable  and 
"  piece  of  ground  were  always  considered  as  attached  to  the  messuage  in  the 
''  same  close,  belbngin|  to  the  same  principal  and  commonalty  of  vicars,  now 
"  enjoyed  by  the  Rev.  Mr.  Moore,  the  present  fine  shall  be  wholly  received  by 
*'  him :  and  that  all  future  fines,  as  well  as  the  quit  rent  reserved,  shall  be  paid 
'*  to  him  during  the  whole  time  he  shall  continue  in  the  enjoyment  of  the  same 
"  house.  But  that  after  such  period,  such  fine  shall  be  for  the  mutual  benefit 
"of  the  body."  The  fine  on  granting  the  said  lease,  amouhting  to  3d/.,  was  ac- 
cordingly paid  to  Mr.  Moore,  Mr,  Drew  shortly  afterwards  took  down  the 
old  stable ;  and  upon  the  scite  where  it  had  stood,  and  upon  that  part  of  the 
ancient  garden-ground  of  the  vicarial  house,  which  was  included  in  the  said 
lease  to  him,  built  a  new  dwelling-house  and  offices,  with  a  small  garden  at- 
tached thereto ;  and  these  premises  were  carried  by  Mr.  Drew  into  the  ancient 
garden  of  Mr.  Moor^s  vicarial  house,  to  the  extent,  firom  Canon^Lane,  of  20 
feet  6  inches,  at  the  narrowest  part,  to  23  feet  6  inches,  at  the  broadest  part ; 
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being  4  feet  more  than  had  been  leased  to  him  by  the- said  corporation  as 
aiforesaid.  Mr.  Drew  died  in*  the  eommenceroent  of  the  year  1806,  leaving 
the  defendants  his  executors ;  who  were  at  the  date  of  the  demise,  and  still 
are,  in  the  receipt  of  the  rents  and  profits  thereof.  On  the  29th  of  August 
1807,  the  Rev.  Mr.  Walker ^  one  of  the  said  vicars,  resigned  his  office ;  and 
on  the  same  day  the  lessor  of  the  plaintiff  was  duly  appointed  in  his  stead. 
At  a  corporate  meeting  on  the  30th  of  October,  in  the  same  year,  Mr.  Moore 
faaving  made  option  of  another  vicarial  house,  which  was  vacated  by  the  said 
Mr.  Walker,  the  plaintiff's  lessor  made  option  of  the  premises  relinquished  on 
that  occasion  by  Mr.  Moore,  and  the  following  entry  thereof  was  made  in  the 
act  book,  and  also  signed  by  the  several  then  members.  -  Neither  this  nor  any 
of  their  other  acts  l^fore  stated  were  under  their  corporate  seal,  except  the 
lease  to  Mr.  Drew.  **  At  this  meeting  it  was  also  agreed,  that  the  Rev.  Mr. 
3Iiller,  the  newly  elected  member,  should  enjoy  the  house  and  garden  now  in 
the  occupation  of  Mrs.  Riley,  and  relinquished  by  the  kev.  Mr.  Moore" 

Mr.  Miller,  having  since  become  acquainted  with  the  before-mentioned  facts 
concerning  Mr.  Drew's  lease,  brought  this  ejectment  for  the  recovery,  as  well 
of  the  before-mentioned  parts  of  the- ancient  garden  of  his  vicarial  housfe,  as 
also  of  the  scite  of  the  stable  so  leased  to  Mr.  Yates,  and  surrendered  as  above 
set  forth :  together  with  the  new  erections  on  the  same  respectively.  Mr.  Mil- 
ler, at  the  time  of  the  demise  k^id  in  the  ejectment,  was  not  itk  the  actual  occu- 
pation of  the  said  vicarial  house  and  premises,  of  which  he  made  option  As 
aforesaid,  or  any  part  thereof;  but  the  same  were  at  that  time,  and  at  the  time 
of  the  trial,  in  the  possession  of  Mrs.  Rileff,  who  had  been  tenant  from  year 
to  year  to  Mr.  Moore  at  the  time  of  his  resignation,  and  J^ad  never  received 
any  notice  to  quit. 

The  question  for  the  opinion  of  the  Court  was,  Whether  under  these  circum- 
stances the  plaintiff's  lessor  were  entitled  to  recover  the  whole  or  any  part  of 
the  premises  in  question  ?  and  the  postea  and  judgment  were  to  be  entered 
according  to  that  opinion. 

Marryat,  for  the  lessor  of  the  plaintiff,  stated  that  he  claimed  by  this  eject- 
ment  three  distinct  parcels ;  1st,  the  encroachment  made  by  Mr.  Drew  of  4 
feet  in  the  vicarial  garden  anciently  attached  to  the  vicarial  dwelling-house 
with  its  appurtenances,  of  which  the  lessor  had  niade  option ;  2d,  that  part  of 
the  same  vicarial  garden  which  was  included  in^e  lease  to  Drew ;  3d,  the 
scite  of  the  stable  and  coach-house,  pi^rt  of  the  freehold  originally  belonging 
to  the  corporation  which  had  been  leased  to  Yates,  and  purchased  by  Mr. 
Waring  for  the  purpose  of  being  annexed  to  the  same  vicarial  house,  now  the 
property  of  Mr.  Miller,  and  which  had  been  accordingly  so  annexed  by  the 
corporation,  and  which  had  been  enjoyed  by  the  predecessors  of  Mr.  Miller  in 
bis  vicarial  house  Us  annexed  thereto  since  1750.  He  then  contended,  that  by 
the  prescriptive  custom  of  this  body  the  freehold  of  their  estates,  which,  before 
any  option  made  according  to  the  custom,  was  vested  in  the  whole  corporate 
body,  by  such  option  made  and  entered  in  the  act  book  became  vested  in  the 
individual  vicar  choral  to  whose  use  it  was  appropriated.  And  that  the  posses* 
sion  of  Mrs.  Riley,  who  took  the  vicarial  house  and  premises  of  Mr.  Miller's 
predecessor,  as  his  tenant,  was  the  same  as  his  own  individual  possession.  To 
shew  the  nature  of  this  interest  in  the  vicars  choral,  and  thai  after  the  option 
made,  the  lessor  of  the  plaintiff  had  such  a  freehold  interest  in  every  part  of 
the  premises  appropriated  to  his  dwelling-house  as  would  enable  him  to  maintain 
this  ejectment  on  his  own  demise,  he  referred  to  Co.  Lit.  4.  a,  where  it  is  said, 
that  though  land  be  the  most  fixed,  inheritance,  and  fee-simple  the  highest  and 
most  absolute  estate  that  a  man  can  have,  yet  may  the  same  at  several  times 
be  moveable,  sometimes  in  one  person,  and  altemis  vicibus  in  another ;  nay 
sometimes  in  one  place  and  sometimes  in  another :  as  if  there  be  80  acres  of 
meadow  used  time  out  of  mind  to  be  divided  between  certain  persons,  and  that 
a  certain  number  appertain  to  each :  e.  g.to  A.  13  acres  to  be  yearly  assigned 
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and  lotted  out;  «o  as  aometiiQes  the  13  acres  lie  in  one  place,  soinetinies  in 
aoother :  and  so  of  the  rest :  A*  hath  a  moveable  fee-simple  in  13  acres.  The 
nature  of  this  estate  is  iike  that  of  a  Dean  and  Chapter^  where  there  are  not  a 
sufficient  numboi'  of  houses  for  the  canons  and  prebendaries,  who  then  occupy 
them  in  succession :  during  a  vacancy,  the  freehold  is  in  the  Dean  and  Chap* 
ter ;  but  when  the  house  is  appropriated,  the  freehold  is  in  the  residentiary 
canon  or  prebendary.  Here,  then,  by  the  appropriation  of  the  ancient  vicar  id 
house  to  Mr.  Miller,  which  had  been  formerly  held  by  Mr.  Waring,  the  free* 
hold  of  that  and  of  the  ancient  garden,  and  of  all  other  the  premises  annexed 
to  the  occupation  of  that  dwelling-house,  became  absolutely  vested  in  Mr. 
HfiUer ;  and  therefore  as  to  that  part  of  the  premises  sought  to  be  recovered 
which  was  part  of  the  ancient  garden  belonging  to  the  dwelling-bouse,  and 
which  is  not  included  in  the  vicarial  lease  to  Mr.  Drew,  there  can  be  no  doubt 
that  the  lessor  is  entitled  to  recover.  2d]y,  As  to  that  part  of  the  ancient 
vicarial  garden  under  the  vicarial  lease,  though  the  stat.  14  Eliz.  c.  11.  s.  17, 
oontrouls  the  restraining  statute  of  the  13  Eliz.  c.  10,  so  as  to  enable  ecclesi- 
astical bodies  of  this  description  to  lease  houses  belonging  to  them  for  40 
years ;  yet  they  are  restrained  by  the  latter  statute  from  leasing  dwelling-houses 
for  the  habitation  of  such  persons,  and  are  required  to  reserve  the  accustomed 
yearly  rent  at  least ;  which  latter  stipulation  would  prevent  them  from  leasing 
that  which  had  never  been  leased  before,  as  well  as  the  prohibition  to  lease 
houses  for  the  habitation  of  the  ecclesiastical  members  of  the  body,  which 
would  extend  to  ancient  gardens  annexed  to  such  residentiary  houses.  And 
though  these  houses  have  been  leased,  yet  that  has  been  by  the  individual  vicairs 
choral  to  whom  they  were  appropriated. 

The  Court  here  interposed,  and  suggested  to  Marryat,  that  supposing  Mr. 
MtJkr  were  entitled  to  demand  from  the  corporate  body  the  appropriation  of 
all  that  he  now  sought  to  recover ;  yet  having  agreed  at  a  corporate  meeting  of 
the  whole  body  to  take  only  that  which  was^  then  in  the  possession  of  Mrs. 
RiUy,  of  which  the  parcels  sought  to  be  recovered  formed  no  part :  and  the 
custom  being  stated  in  the  case  to  be  that  the  members,  according  to  seniority, 
exercised  an  option  to  take  and  enj^oy  in  severalty  the  several  vicarial  bouses 
with  their  appurtenances ;  of  which  an  entry  is  made  in  the  corporation  act 
book  and  signed  by  the  members ;  the  difficulty  was  to  shew  that  the  lessor  of 
the  plaintiff  could  not  relinqubh  his  option  to  take  any,  particular  part  of  that 
which  had  been  enjoyed  by  his  predecessor  :  and  that  though  he  had  not  made 
his  option  to  take  those  parts  in  severalty,  he  could  nevertheless  maintain  an 
ejectment  for  them,  as  if  he  had  a  several  freehold  in  them. 

Marryat  then  contended,  that  the  vicars  could  not  relinquish  the  rights 
attached  to  their  vicarial  houses ;  and  that  the  lessor  having  made  his  option  of 
his  present  vicarial  house,  the  right  to  every  thing  appurtenant  to  it  was  necessa* 
rily  vested  in  him  in  virtue  of  his  office.  That  his  ignorance  of  what  were 
his  rights,  at  the  time  when  the  choice  was  proposed  to  him  and  he  made  his 
option  of  that  which  was  proposed,  could  not  bind  him  when  he  was  afterwards 
better  informed  of  what  his  rights  were.  That  no  agreement  of  the  individual 
nor  even  of  the  whole  body,  could  alter  or  abridge  the  rights  of  the  vicar 
choral :  and  therefore  no  such  agreement  could  abridge  his  right  of  occupation 
attached  to  his  office  :  these  were  the  original  separate  freeholds  of  each ;  they 
could  not  even  amongst  themselves  carve  out  their  possessions  differently  from 
that  which  had  been  anciently  separated  and  occupied  together  by  each  vicar 
choral ;  for  otherwise  a  majority  might  assume  to  share  the  whole  amongst 
themselves  exclusively  of  the  rest. 

Lord  Ellenborough,  C.  J.  The  members  of  this  corporation  have  estates 
in  common ;  and  they  appropriate  from  time  to  time  certain  vicarial  houses 
with  their  appurtenances  to  be  enjoyed  by  each  in  severalty.  Then  granting 
for  argument  sake,  that  the  lessor  of  the  plaintiff  may  insist  on  the  appropria- 
tion to  himself  of  the  entire  house  and  garden  as  held  before  by  his  predeces- 
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sors ;  yet  if  he  agree  to  take  less  than  lie  is  entitled  to,  why  may  he  not  do  so? 
and  how  can  he  maintain  an  ejectment  for  that  which  has  not  been  appropriat* 
ed  to  him  in  severalty  ?  What  separate  legal  title  can  he  have  to  that  part 
before  any  appropriation  ?  By  his  own  shewing  there  mast  be  an  option  made 
by  him  and  entered  in  the  act  book,  in  order  to  give  him  the  right:  and  no 
such  option  has  been  entered :  but  on  the  contrary,  the  enUy  is  of  an  option 
by  him  to  take  something  less,  and  not  that  which  he  now  claims.  The  option 
must  be  made  and  entered  to  take  the  entire  thing,  in  order  to  give  him  a 
separate  right  to  the  entire  thing.  He  has  not  therefor^  brought  himself  within 
the  terms  of  his  own  custom  as  stated  in  the  case.  When  he  claims  his  entire 
rights,  and  does  not  accede  to  an  agreement  to  take  less,  and  when  the  body 
stands  out  hostilely  against  [such  a  claim,  we  will  try  that  right,  but  we  cannot 
do  it  on  this  case,  where  he  states  that  an  option  has  been  made  by  him  to  take 
less,  and  he  does  not  bring  himself  within  the  custom. 

Grose,  J.  agreed. 

Le  Blanc,  J.  Suppose  no  option  had  been  made  amongst  them  of  any  sort^ 
could  Mr.  Miller,  on  being  appointed  a  vicar  choral,  have  brought  this  eject- 
ment ?  He  could  not  have  set  up  a  separate  right  to  this  property  without  an 
option  of  it  duly  made  and  entered ;  for  when  the  body  came  to  make  their 
options,  any  one  who  was  his  senior  might  have  taken  it. 

Batley,  J.  The  very  custom  relied  on  by  the  lessor  of  the  plaintiff  shews 
that  something  was  necessary  to  give  him  a  legal  title  to  this  particular  property^ 
which  it  appears  has  not  been  done  in  this  instance ;  namely,  that  he  should 
have  made  an  option  to'  take  it,  which  is  to  be  entered  in  the  corporation 
act  book. 

Postea  to  the  Defendant 

Lowes  was  to  have  argued  for  the  defendant. 


Cormack  v.  Gladstone. 

11  East,  (347.    June  13, 1809. 

A  ship  f^om  Sioekkotm  to  Ttew-York  was  by  the  course  of  the  voyage  to  touch  at  EUHneur 
for  oonvovt  and  to  pay  the  Sound  dues :  and  the  owner  of  sheep  on  board  took  in  a 
short  stock  of  provender  for  them  at  Stockholm^  and  laid  in  the  rest  at  Elsineur  before 
the  Sound  dues  could  be  paid  :  held  that  the  voyage  not  being  thereby  delayed,  though 
the  occurrence  was  foreseen  and  intended,  the  poficy  was  not  avoided,  but  the  under- 
writers were  liable  for  a  subsequent  loss  of  the  ship  by  the  perils  of  the  sea. 

THIS  was  an  action  on  a  policy  of  insurance  on  the  ship  Bess,  valued  at 
1200/.,  and  on  the  captain's  books,  cloaths  and  instruments,  valued  100/., 
**  at  and  from  Stocklwlm  to  New  York"  The  interest  in  the  ship  was  alleged 
and  proved  to  be  in  the  Earl  of  Selkirk,  and  the  interest  in  the  books,  cloaths 
and  instruments,  in  the  captain.  The  loss  was  alleged  to  be  by  the  perils  of 
the  sea.  At  the  trial  before  Lord  EUenbarough,  C.  J.  at  OuildhaU,  a  verdict 
was  found  for  the'  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case. 

In  August  1803,  the  ship  Bess,  being  at  Stockholm,  took  in  a  cargo  of  62 
live  sheep  to  be  carried  on  the  voyage  insured,  and  saUed  from  thence  on  the 
14th  of  that  month.  An  agent  of  Lord  Selkirk  sailed  in  the  vessel  to  take 
care  of  the  sheep.  Understanding  that  the  vessel  was  to  touch  at  Elsineur, 
he  did  not  take  in  sufficient  provender  for  the  sheep  at  Stockholm  for  the 
▼oyage  to  New  York.  The  ship  in  the  regular  course  of  her  voyage  touches 
for  convoy,  and  to  pay  the  Sowid  dues,  at  Elsineur,  where  sufficient  proven- 
der was  taken  on  board  for  ihe  voyage :  but  the  ship  was  not  thereby  delayed 
at  all  in  her  course ;  the  whole  additional  provender  being  on  board  before  the 
Sound  dues  could  be  paid.  In  all  other  respects,  the  ship  had  sufficient  water 
and  provisions  for  the  voyage  from  Stockholm  to  New  York.  The  ship  proceeded 


173  CASES  IN  TRINITY  TERM 

immediatelj  under  conyoy  from  Elsineur  on  the  voyage  insured,  hot  was  lost 
by  the  perils  of  the  sea.  If  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  entitled  to  recover,  a  nonsuit  was  to  be  entered ;  if  he  were  so  enti- 
tled, the  verdict  was  to  stand. 

Scarlett  for  the  defendant,  having  been  called  upon  by  the  Court  to  begin, 
attempted  to  distinguish  thia  from  the  case  of  Rcdne  v.  Bell,  9  East,  195, 
because  there  the  ship  had  been  originally  fitted  out  with  every  necessary  for 
the  voyage  which  could  be  procured  at  her  lading  port,  and  it  was  unavoidable 
necessity  within  the  perils  insured  against  which  compelled  her  to  put  into 
another  port  during  the  voyage.  But  here  it  appears,  that  the  vessel  left  her 
lading  port  without  a  sufficient  stbck  of  provender  fpr  the  sheep,  which  she 
might  have  laid  in  there ;  and  therefore  she  sailed  with  a  necessity  imposed 
upon  herself  of  stopping  somewhere  in  the. progress  of  her  voyage  to  get 
more ;  and  if  she  had  not  found  an  adequate  stock  at  Elsineur,  she  must  have 
touched  at  some  other  place  to  obtain  it.  In  Dehmey  v.  Stoddart,  1  Xerm 
Rep.  2S,  there  was  a  usage  of  the  trade  to  protect  the  taking  in  an  additional 
cargo  at  the  place  into  which  the  ship  was  driven  by  stress  of  weather;  with- 
out which  it  would  have  been  considered  as  a  deviation.  But  here  there  was 
no  such  usage,  and  the  underwriters  could  not  calculate  upon  the  ship  going 
into  Elsineur  for  such  a  purpose. 

Lord  Ellenborough,  C.  J.  The  not  taking  in  sufficient  provender  for  the 
sheep  at  Stockholm  for  the  whole  voyage  is  not  like  neglecting  to.  take  a  suffi- 
cient crew,  or  tackling,  or  other  necessary  relating  to  the  equipment  or  navi- 
gation of  the  ship ;  but  this  omission  only  affected  the  -  safety  of  the  cargo  of 
.  sheep :  and  while  the  vessel  was  Maying  for  other  necessary  purposes  at 
Elsineur,  the  provender  was  laid  in  without  any  delay  of  the  voyage ;  which 
brings  the  case  within  the  principle  of  the  former  decision. 

Grose,  J.  agreed. 

Le  Blanc,  J.  The  vessel  left  Stockholm  with  the  foreknowledge  of  the 
agent  that  she  must  go  into  Elsineur  for  other  purposes  in  the  regular  course 
of  her  voyage,  when  he  might  complete  his  stock  of  provender  during  the 
performance  of  those  other  purposes. 

Batlet,  J.  It  does  not  follow  that  the  master  might  or  would  have  gone 
elsewhere  for  provender,  if  he  could  not  have  procured  it  at  Elsineur  without 
delaying  the  voyage.    The  sheep  might  have  been  thrown  overboard. 

Postea  to  the  P]aintifis.(l) 

TuUer  was  to  have  argued  for  the  plaintiff.   . 


Thornhill  t.  The  Men  inhabiting  the  Township  of  Huddersfield. 

•  11  East,  349.    June  13, 1809. 

An  action  on  the  case  lies  upon  the  atat.  6  Geo.  1.  c.  16.  a.  1,  by  the  party  grieved,  to  re- 
cover damages  against  the  inhabitants  of  the  adjoining  township  for  trees,  coppice,  and 
underwood,  unlawfully  and  feloniously  burnt  bjr  persons  unknown  ;  though  the  clause 
directs  the  party  grieved  to  recover' his  damages  in  the  same  manner  and  form  as  given 
b;^  the  stat.  13  Ed.  1.  st.  1.  c.  46,  for  dikes  and  hedges  overthrown  hy  persons  in  the 

-  night ;  upon  which  the  usual  course  of  proceeding  has  been  by  the  writ  of  noctaiUer. 

THE  plaintiff  declared  in  case,  and  stated  in  his  first  count,  that  some 
person  or  persons  to  him  unknown,  on  the  night  of  the  16th  of  April,  1807, 
with  force  and  arms,  at  HuddersJUld,  in  the  county  of  York,  did,  wilfully, 
unlawfully,  and  feloniously  set  fire  to^  hurn  and  destroy,  500  oak  trees,  &c. 
of  the  plaintiff,  standing,  growing,  and  being  in  the  township  aforesaid,  of  the 
value  of  3002.  and  certain  coppice  wood,  and  certain  under-wood  growing  on 

(1)  Vide  Laroehe  ^  al.v.  Oswin^  12  East,  131.  The  nisiprius  cases  of  SOU  v.  Warddl^ 
2   £sp.  610,  and  8KtTiffy,  PoUs^  6  Esp.  96,  are  no  longer  regarded  as  law. 
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ten  acres  of  land  in  the  said  township,  of  the  value  of  other  300/.,  without  the 
consent  of  the  plaintiff  the  owner  of  the  said  several  things  so  set  fire  to,  burnt, 
and  destroyed,  or  of  the  persons  chiefly  entrusted  with  the  care  and  custody 
thereof;  against  the  peace,  &c.  and  against  the  form  of  the  statute  in  such 
case  made  and  provided ;  whereof  the  defendants  had  notice ;  and  that  six 
months  had  elapsed  since  the  committing  of  the  said  offence ;  and  that  the 
parties  committing  the  same  were  not  within  the  said  six  months  next  after  the 
committing  the  said  offence,  nor  had  hitherto  by  the  defendants  or  otherwise 
been  convicted  thereof:  yet  the  said  defendants  not  regarding  the  statute,  &c^ 
had  not,  though  requested,  made  any  satisfaction  or  recompence  to  the  plain- 
tiff for  the  said  damage  by  him  sustained  as  aforesaid,  but  had  thereto  refused 
and  still  refused  so  to  do.  The  second  count  was  the  same,  except  that  it 
omitted  the  word  feloniously :  and  the  whole  concluded  to  the  plaintiff's  dam- 
age of  400/.  The  defendants  pleaded  not  guilty:  and  the  cause  was  tried 
before  Laufrenee,  J.  at  York,  when  a  verdict  was  found  for  the  plaintiff  for 
373/.,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff,  at  the  time  of  committing  the  offence  mentioned  in  the 
declaration,  and  after  mentioned,  was  sole  owner  and  proprietor  of  a  planta- 
tion situated  in  and  surrounded  by  the  township  of  Huddersfield.  In  the 
night  of  the  I6th  of  April,  1807,  the  same  was  wilfully  set  on  fire  by  some 
person  or  persons  unknown  to  the  plaintiff,  and  five  acres  thereof  were  burnt 
and  destroyed,  without  the  consent  of  the  plaintiff,  or  of  the  persons  chiefly 
entrusted  with  the  care  and  custody- thereof.  The  fire  began  and  terminated 
in  the  township  of  Huddersfield,  and  the  agents  of  the  plaintiff  used  every 
means  to  discover  the  offender  or  offenders,  without  success.  It  was  proved, 
that  the  person  or  persons  committing  the  offence  was  and  were  not  within 
six  months  after  committing  the  same,  nor  had  thitherto  by  the  defendants  or 
otherwise  been  convicted  thereof.  That  the  value  of  the  trees,  wood,  and 
underwood,  destroyed  by  the  fire,  amounted  to  372/. ;  and  that  the  action  was 
not  brought  by  the  plaintiff  against  the  defendants  till  more  than  six  months 
had  elapsed  after  the  fire.  The  question  was.  Whether  the  plaintiff  were 
entitled  to  recover  ? 

Ainslie  for  the  plaintiff  began  by  referring  to  the  statutes  giving  the  reme- 
dy, and  on  which  the  action  was  framed.  The  stat.  6  Geo.  I.  c.  16,  for 
protecting  the  species  of  property,  and  for  providing  satisfaction  for  the 
damages  the  respective  proprietors  thereof  shall  sustain  by  the  unlawful  acts 
there  stated,  enacts,  that  if  any  persons  shall  by  day  or  night,  take,  destroy, 
or  burn,  &c.  any  trees,  underwoods,  coppice  woods,  d&c.  without  consent  of 
the  owners,  &c.  such  owners,  dLC.  damaged  thereby,  dhall  have  such  remedy, 
and  have  and  receive  such  satisfaction  and  recompence  of  and  from  the 
inhabitants  of  the  parishes,  towns,  hamlets,  villages,  or  places  adjoining  on  such 
wood  grounds,  d&c.  and  recover  such  damages  against  the  parish,  &c.  or 
places  aforesaid,  and  in  the  same  manner  and  form  as  for  dikes  and  hedges 
overthrown,  &c.  as  by  the  stat.  13  Ed.  1.  st.  1.  c.  46,  is  set  forth  or  provided ;" 
unless  the  offenders  shall  by  such  parish,  &c.  be  convicted  of  such  offence 
within  six  months  from  the  commission  of  it.  The  statute  of  Ed.  1,  to  which 
reference  is  made  merely  states  that  when  "  the  men  of  the  towns  near  will 
not  indict  such  as  be  guilty  of  the  fact,  the  towns  near  adjoining  shall  be  dis- 
trained to  levy  the  hedge  or  dyke  at  their  own  cost,  and  to  yield  damages,*' 
Upon  these  acts,  he  contended,  that  the  general  principle  attached,  that  where 
a  statute  prohibits  a  wrong  and  gives  a  remedy  to  the  party  grieved,  without 
prescribing  the  mode  of  it,  the  common  law  intervenes  and  supplies  the  form 
of  action ;  of  which  instances  are  given  by  Lord  Coke,  2  Inst.  55,  and  1 18, 
in  bis  comments  on  Magna  Charta  and  on  the  Statute  of  Marlebridge. 
Also  in  his  Comment,  ib.  476-7,  on  the  statute  13  Ed.  1.  c.  46,  as  to  the  reme- 
dy of  the  party  grieved ;  having  first  said,  that  by  the  indictment  of  the  towns 
against  the  misdoers  the  lord  shall  know  against  whom  to  bring  his  action  ; 
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he  says,  that  if  the  hordering  town  do  not  indict  within  time,  then  shall 
the  lord  or  other  party  griered  bring  his  aetiok  upon  this  branch  against  the 
towns  bordering  round,  d&c.  and  judgment  shall  be  given,  that  they  shall  at 
their  proper  costs  make  the  ditch  or  hedge,  &c.  and  yield  damages ;  and  so  it 
was  holden  in  H.  14  Jac.  Sir  Wm,  MdUori^s  case.  That  case  is  reported  in 
1  Rol.  Rep.  965,  and  there  Lord  Coke  says,  that  he  had  seen  an  ancient 
reading  upon  this  statute,  that  if  the  vill  do  not  indict  the  offenders  within 
the  time,  the  party  grieved  shall  have  an  actum  upon  this  statute,  as  a  man 
who  is  robbed  shall  have  upon  the  statute  of  Winton  against  the  hundred : 
and  that,  in  the  time  of  Ed.  4,  Pigott,  J.  had  held  accordingly.  The  reporter 
adds  his  own  approbation  of  this  law,  and  says,  that  the  Lord  Chancellor 
afterwards  agreed  particularly  to  every  thing  which  was  said  by  Lord  Coke, 
Now,  the  statute  of  Winton,  13  Ed.  1.  st.  2.  c.  2,  does  not  prescribe  any 
particular  form  of  action,  but  only  says  that  the  hundred  shall  be  answerable 
in  damages  for  the  robbery :  yet  the  common  law  has  given  the  action  on  the 
case  :  and  Lord  Coke  would  not  have  compared  the  two  statutes  together  in 
this  respect,  if  he  had  conceived  that  the  statute  in  question  bad  only  afforded 
a  special  mode  of  proceeding,  as  by  the  writ  of  noctanter :  it  rather  appears 
by  the  authorities  mentioned,  that  Lord  Coke's  notion  of  the  remedy  was  by 
action  on  the  case.  If  then  the  plaintiff's  remedy  in  thb  form  of  action  be 
not  fettered  by  the  cases,  in  which  another  mode  of  proceeding  upcm  the 
statute  of  Ed.  1,  by  the  writ  of  noctanter,  has  been  adopted,  the  principle  and 
general  authorities  on  which  it  is  suppoiled  must  decide  the  point  in  favour 
of  the  action ;  especially  as  it  is  founded  in  general  convenience ;  and  no 
particular  inconvenience  can  arise  from  it,  as  the  plaintiff  must  state  every 
thing  in  his  declaration  to  bring  himself  within  the  stat.  6  Geo.  L  [Lord 
Ellmborough,  C.  J.  How  is  the  writ  of  noctanter  to  be  applied  generally  to 
the  Stat.  6  Geo.  1,  which  gives  the  remedy  whether  the  offence  be  committed 
by  day  or  by  night?]  He  then  referred  to  the  cases  treating  of  that  writ. 
First,  the  case  of  Dean  forest,  Cro.  Car. .  280,  which  states  the  original  writ 
of  noctanter  sued  out  of  Chancery  to  the  sheriff,  commanding  him  to  inquire, 
by  a  jury  of  the  county,  who  were  the  malefactors  who  threw  down  the  hedges 
and  dykes  of  J,  O.  noctanter,  d^c.  and  to  bind  them  to  answer,  &c. :  the 
sheriff's  return,  stating  the  facts  of  the  grievance  committed,  but  that  the 
offenders  were  unknown :  the  writ  of  distringas,  which  issued  thereon, 
reciting  the  first  writ  and  return  and  commanding  the  sheriff  to  inquire  of  and 
distrain  the  inhabitants  of  the  adjacent  towns  to  make  good  "the  damage  :  on 
which  the  sheriff  certified  the  names  of  the  adjacent  villa,  and  finally  returned 
an  inquisition  annexed,  finding  that  the  party  grieved  had  sustained  damage 
to  the  amount  of  200/.  And  after  some  exceptions  taken  to  this  return, 
which  were  over-ruled,  Noy,  Attorney-General,  prayed  for  and  obtained  a  new 
distringas  to  distrain  the  adjacent  vills  to  repair :  upon  the  authority  of  a 
record  which  he  shewed  of  T.  15  Ed.  i.  Another  case  is  that  of  the  inha- 
bitants of  Epworth  and  15  other  vills,  Cro.  Car.  439,  where  the  course  of 
proceeding  was  nearly  the  same.  In  another  instance,  a  distringiis  for  the 
like  purpose  was  prayed  for  by  the  Attorney-General  against  the  circumjacent 
vills  of  Dorling,  ib.  580 :  but  the  Court  doubted  whether  he  should  have  it 
without  a  scire  facias(a)  sued  to  answer,  and  what  process  he  should  have : 
on  which  they  took  time  to  advise :  the  result  does  not  appear.  In  Malabar 
y.  The  Inhabitants  of  LakenJieath{b)  all  the  proceedings  upon  the  writ  of 
noctanter,  varying  in  some  respects  firom  the  former  cases,  are  set  out  at 
length,  with  the  pleadings  upon  the  merits  of  the  case,  and  the  record  of 
the  trial,  verdict,  judgment,  and  execution  thereupon.    But  there  is  nothing 

(a)  In  the  caae  in  Lutw.,  next  cited,  (p.  157.)   the  Court  solyed  the  doubt,  by   saying 
that  the  writ  of  distringas  ought  to  contain  in  itself  a  scire  facias. 

(b)  1  Lutw.  141,  other  cases  are  r^erred  to,  in  this  report  of  proceedings  on  the  same 
writs. 
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in  any  of  these  cases,  or  in  the  words  of  the  statute  of  Ed.  1,  which  excludes 
the  ordinary  remedies  giren  by  the  common  law;  nor  does  the  statute  even 
point  to  such  a  remedy  as  the.  writ  of  noctimter,  which  is  an  inquisition  on  the 
crown  side  of  the  court.(a) 

Holraydy  contra.  This  is  a  noTel  attempt  to  sustain  an  action  by  the  party 
grieved  against  the  inhabitants  of  the  township :  for  notwithstanding  what  is 
stated  in  &e  report  Qf  Procter  v.  MaUorie,  in  RoUe  P.  365,  there  is  no  instance 
since  that  of  any  other  proceeding  upon  the  stat.  of  Ed.  1,  than  by  the  writ  of 
noctanter,  nor  of  any  proceeding  under  the  statute  of  Geo.  1.  It  is  a  clear 
principle  recognized  in  a  modern  case  of  Russel  v.  The  Men  of  Devon,  2 
Term  Rep.  667,  that  no  action  lies  against  an  indefinite  body  of  men,  not 
incorporated,  unless  given  expressly  by  statute,  or  at  least  by  necessary  impli- 
cation ;  as  where  a  statute  (such  as  that  of-  Winton)  gives  damages  generally 
to  the  party  grieved,  which  can  only  be  recovered  by  action.  But  the  stat.  6 
Geo.  1,  does  not  give  to  the  party  grieved  damages  generally :  it  only  gives  to 
him  specifically  such  remedy,  satisfaction,  and  recompence,  and  enables  him 
to  .recover  such  damages  against  the  parish,  &c.  in  the  same  manner  and  form , 
as  for  dikes  and  hedges  overthrown  in  the  night,  &c.  by  the  13  Ed.  1.  Then, 
as  that  statute  only  directs,  that  "  the  towns  near  adjoining  shall  be  distrained 
to  levy  the  hedge  or  dyke  at  their  own  cost  and  to  yield  damages ;"  and  as  th& 
mode  of  proceeding  under  it  has  always  been  by  the  writ  of  noctanter  on 
which  the  distringas  issues  to  compel  the  inhabitants  to  levy  the  hedge,  &c. 
and  to  yield  damages  to  the  party  grieved ;  and  as  this  mode  of  proceeding 
was  the  known  course  pursued  at  the  time  of  passing  the  act  of  the  6  Geo.  1 ; 
it  seems  as  if  that  were  the  remedy  specifically  intended  by  the  legislature  in 
framing  the  latter  statute.  It  is  also  to  be  observed,  that  the  particular  remedy 
b  pointed  out  by  the  same  clause  which  gives  the  damages ;  which  is  always  a 
material  circumstance  in  the  construction  of  statutes.  For  if  a  thing  be  pro- 
hibited, or  damages  given  generally,  in  one  clause,  an  indictment  in  the  one 
case,  and  an  action  in  the  other,  will  lie  upon  the  general  cause,  though  a  sub- 
sequent clause  may  give  a  particular  remedy ;  if  there  be  no  words  of  exclu- 
sion of  any  other.  It  is  no  objection  to  this  construction,  that  the  remedy  by 
the  writ  of  noctanter  and  distringas  is  of  a  criminal  nature  ;  because  it  grows 
out  of  the  neglect  of  a  public  duty,  the  not  discovering  and  indicting  the 
offenders ;  and  the  object  of  the  proceeding  is  not  only  to  recompence  the 
party  grieved,  but  to  compel  the  repair  of  the  fences,  d&c.  thrown  down,  whi^h 
could  not  be  enforced  by  action.  And  there  is  this  further  advantage  in  pro- 
ceeding upon  the  writ  of  noctanter,  that  the  distringas  issues  against  the  very 
persons  inhabiting  in  the  adjoining  parish  at  the  time,  who  are  guilty  of  the 
neglect;  whereas  the  damages  recovered  in  an  action  may  be  levied  upon 
those  who  come  to  inhabit  afterwards.  [Lord  Ellenborough,  C.  J.  The  same 
objection  would  apply  to  an  action  against  the  hundred  on  the  statute  of  hue 
and  cry.  But  the  distringas  under  the  writ  of  noctanter  would,  I  presume, 
go  against  the  inhabitants  generally,  and  would  not  be  confined  to  such  as  were 
inhabiting  at  the  time  of  the  damage  done.  Have  you  any  authority  to  shew 
that  it  ought  to  be  so  confined  ?]  It  should  seem  on  principle  to  be  confined 
to  those  who  were  guilty  of  the  neglect.  The  writ  of  noctanter  also  directs 
the  sheriff  to  inquire  of  the  inhabitants  of  the  neighbouring  vills  who  are  lia- 
ble and  those  being  ascertained,  the  distringas  issues  against  them  accord- 
ingly :  in  some  of  the  cases  in  Cra  Car.  several  tovraships  are  included.  But, 
without  this  previous  inquiry,  how  is  the  party  grieved  to  know  against  whom 
he  is  to  proceed  in  his  action  7  Nor  could  it  have  been  intended  to  leave  it  to 
his  election  to  proceed  against  a  larger  or  smaller  district ;  for  that  would  vary 
exceedingly  the  shares  of  the  damage  to  be  sustained  by  individuals.  [Bayley, 
J.     The  same  difficulty  occurs  upon  a  distringas:   though  it  be  directed 

(a)  Rez  ▼.  St:  Gregory,  in  Sudbury,  1  Stra.  622,  and  Rez  v.  Glassenby,  2  Stra.  1069, 
and  B«U.  N.  P.  317. 
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against  all,  yet  it  may  be  executed  against  any  inhabitant.]  But  as  the  inqui- 
sition first  returned  by  the  sheriff  iknder  the  writ  of  noctanter  ascertains  what 
Tills  are  liable,  the  individual  distrained  upon  knows  against  whom  he  may 
apply  for  contribution. 

AinsUt,  in  reply,  observed,  that  the  difficulty  suggested  as  to  the  change  of 
inhabitants  could  not  be  avoided:  for  even  the  stat.  6  Geo.  1,  postpones  the 
remedy  for  six  months,  in  order  to  give  time  to  the  parish,  &c.  to  convict  the 
offenders.  He  concluded  by  stating  that  other  gentlemen  at  the  bar  had 
taken  notes,  for  a  second  argument 

The  Court  having  consulted  together  for  some  time,  Lord  ERenbarough, 
C.  J.  said,  that  Lord  Coke's  authority  was  so  strong  in  support  of  the  action, 
and  as  it  was  not  probable  that  more  light  could  be  thrown  upon  the  subject, 
there  did  not  appear  to  be  any  necessity  for  hearing  a  further  argument;  the 
Court  being  of  opinion  upon  that  authorityj  that  the  action  was  well  brought. 
But  that  if  any  thing  occurred  to  them  before  the  end  of  the  term  to  raise  a 
doubt  upon  the  subject,  they  would  hear  it  argued  again.  That  the  only  other 
remedy  suggested  for  the  party  grieved  wa^  an  inconvenient  and  cumbrous  mode 
of  proceeding,  which  involved  all  the  difficulties  urged  against  the  present 
action.  And  that  as  to  the  difficulty  of  ascertaining  against  whom  the  plain- 
tiff was  to  bring  his  action,  the  plaintiff  must  at  his  peril  take  care  to  sue  the 
proper  persons,  otherwise  he  would  fail  in  his  suit. 

No  further  mention  was  made  of  the  case  in  Court ;  and  the  postea  was 
delivered  to  the  plaintiff. 


Kemp  V.  Filewood,  Clerk. 
The  Same  v.  The  Same* 

11  East,  358.     June  13, 1809. 

Due  notices  having  been  given  to  the  parson  of  the  setting  out  the  tithes  of  fruit  and 
vegetables  in  a  garden,  which  were  accordingly  set  out  on  the  days  specified;  and  the 
tithes  not  having  been  removed  at  the  distance  of  a  month  afterwards,  when  they  had 
become  rotten ;  a  notice  then  given  by  the  owner,  to  remove  the  tithed  fruits  and 
vegetables  within  two  days,  otherwise  an  action  would  be  commenced  against  the  par- 
son, is  sufficient  notice  of  iheir  having  been  set  'out,  whereon  to  found  an  action,  if  they 
be  not  removed.  And  due  notices  having  been  given  of  settinc  out  tithes  of  garden 
vegetables  and  field  barley  on  certain  days  between  the  11th  and  16th  of  September^  a 
general  notice  on  the  17th  to  the  parson,  to  take  away  all  the  tithes  of  his,  (the  plain- 
tiff*s,)  lands  within  two  days,  is  sufficient  whereon  to  found  the  like'  action. 

THESE  were  two  actions  on  the  case;  the  one  brought  by  the  plaintiff, 
who,  in  1805,  was  the  occupier  of  a  garden  in  the  parish  of  Syble  Hevingham 
in  Essex,  against  the  rector  of  the  parish,  for  not  taking  away  the  tithes  of  the 
garden,  which  the  plaintiff  had  duly  set  out  In  support  of  this,  the  plaintiff 
at  the  trial  before  Heath,  J.  at  Chelmsford,  proved  several  notices  given  to  the 
defendant  in  that  year,  that  at  the  several  times  mentioned  in  such  notices,  the 
plaintiff  would  set  out  the  tithes  of  fruits  and  vegetables  growing  in  the  said 
garden ;  and  that  the  tithes  of  fruits  and  vegetables  were  accordingly  set  out, 
and  were  not  taken  away,  but  were  suffered  by  the  defendant  to  rot  and  perish 
on  the  ground.  None  of  these  notices,  which  were  required  by  the  custom  of 
the  parish,  were  given  later  than  the  20th  of  August  1805.  There  was  then 
proved  a  notice  in  writing,  signed  by  the  plaintiff,  and  dated  23d  of  September 
1805,  and  served  on  the  defendant,  which  was  to  the  following  effect : — To 
take  the  tithed  fruits  and  vegetables  from  the  plaintiff's  gatden  on  or  before 
the  25th  instant ;  or  the  plaintiff  would  commence  an  action  against  him. 
But  Heath,  J.  was  of  opinion,  that  this  latter  notice  was  nugatory ;  not  having 
a  subject  to  which  ijt  might  refer ;  for  the  tithes  set  out  in  August  must,  before 
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the  23d  of  September,  be  rotten,  and  mixed  with  the  mould  of  the  garden,  and 
consequently  not  capable  of  being  removed.  And  in  consequence  of  such 
opinion,  the  plaintiff's  counsel,  having  first  offered  to  prove  other  notices  to 
take  away  the  tithe  nearer  to  the  times  of  the  notices  to  set  them  out ;  which 
were  rejected ;  because  as  only  one  notice  to  take  away  was  laid  in  the  decla- 
ration, one  only  could  be  proved ;  submitted  to  be  nonsuited,  to  avoid  a  ver- 
dict against  him. 

The  other  was  a  like  action  on  the  case,  brought  against  the  rector,  for  not 
taking  away  the  small  tithes  of  the  plaintiff's  garden,  duly  set  out :  and  also 
for  not  taking  away  the  tithes  of  barley.  And  in  this  it  was  proved,  that  the 
tithes  of  the  vegetables  in  the  garden,  and  of  the  barley  in  the  field,  were  duly 
set  out  by  the  plaintiff,  and  not  taken  away  by  the  defendant.  The  notice 
given  by  the  plaintiff  to  the  defendant,  to  take  the  tithes  away,  was  dated  the 
17th  of  September  1806,  in  order  to  entitle  the  plaintiff  to  maintain  the  action  : 
and  it  required  the  defendant  to  take  away  all  the  tithes  of  his  (the  plaintiff's) 
lands  on  or  before  the  19th  inst.  It  was  agreed,  that  by  the  custom  of  the 
parish  the  occupiers  of  lands  were  bound  to  give  a  previous  notice  of  setting 
out  their  tithes :  and  it  was  proved  by  the  plaintiff,  that  he  gave  several  notices 
of  setting  out  tithes  of  vegetables  growing  in  his  garden,  on  the  11th,  15th, 
and  IGth  of  September,  and  of  tithing  barley  at  another  day,  before  the  1 7th. 
But  Heathy  J.  nonsuited  the  plaintiff,  because  the  notice  to  take  away  the 
tithes  did  not  specify  the  tithes  to  be  taken  away,  nor  from  what  lands. 

These  nonsuits  were  moved  to  be  set  aside  in  the  last  term,  by  Marryat, 
who  stated  the  principal  points  ruled  at  the  trial  in  the  manner  before  men- 
tioned, and  his  objections  to  the  nonsuits  upon  the  grounds  on  which  they  had 
passed :  in  which  objections  the  Court  appeared  to  acquiesce.  Then  with  res- 
pect to  the  evidence  of  the  other  notices,  to  take  away  the  tithes,  which  had 
been  rejected  in  the  first  action,  on  the  ground  that  one  such  notice  only  was 
alleged  in  the  declaration  \  and  that  one  notice  having  been  offered  in  proof, 
which  the  learned  Judge'  thought  insufficient  for  the  reason  stated,  no  other 
could  be  proved ;  he  observed,  that  even  if  the  plaintiff  were  precluded  from 
offering  in  evidence  a  sufficient  notice,  because  he  had  before  proved  one 
which  was  deemed  insufficient;  (which  he  denied)  still  he  submitted  that  the 
form  of  the  declaf ation  did  not  warrant  the  objection ;  for  it  was  laid  that  on 
the  several  days  on  which  the  tithes  were  set  out,  the  defendant  had  notice, 
&c.  viz.  on  such  a  day,  &c. 

Best,  Serjt.  now  opposed  the  rules,  and  insisted  upon  the  objections  taken 
at  the  trial ;  in  the  first  action,  because  the  notice  of  the  tithe  having  been  set 
out,  and  requiring  it  to  be  removed,  came  above  a  month  after  the  fruit  and 
other  vegetables  were  proved  to  have  been  set  out,  and  was  therefore  nugatory 
for  the  purpose  for  which  such  a  notice  is  required,  as  the  things  must  have 
been  rotten  long  before.  It  would,  therefore,  be  in  vain  to  send  the  case  down 
to  a  new  trial,  unless  indeed  evidence  of  some  other  notice  nearer  to  the  time 
of  setting  out  the  tithes  could  be  given.  Then  with  respect  to  the  objection 
in  the  other  action  ;  the  notice  was  too  genera] ;  specifying  neither  the  nature 
of  the  tithe,  nor  the  place  from  whence  it  was  to  be  taken  :  and  every  notice 
must  have  a  reasonable  certainty  with  respect  to  the  subject  matter. 

Lord  Ellenborouoh,  C.  J.  In  the  one  case,  the  defendant  had  notice 
when  the  tithes  would  be  set  out ;  but  a  month  and  more  passed,  and  he  did 
not  take  them  away.  Then  the  notice  of  the  23d  of  September  was  given ; 
the  meaning  of  which  plainly  is,  that  the  plaintiff  had  borne  with  the  incon- 
venience long  enough,  and  that  if  the  defendant  did  not  remove  the  nuisance 
within  two  days,  the  plaintiff  would  bring  his  action  against  him.  What  objec- 
tion can  there  be  to  that  ?  The  person  who  is  the  wrong-doer  is  to  look  to 
the  subject  of  the  notice.  If  it  be  still  fruit  or  vegetables,  he  is  to  take  away 
those ;  if  they  have  become  rotten  mould,  he  is  to  take  away  that.  His  lord- 
ship also  thought  the  notice  in  the  other  action  sufficiently  plain  with  reference 

Vol.  VI.  23 
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tp  t]ie  prior  noti^ea  recently  giTea  of  aetting  out  the  tithes  of  the  fruit,  Tegeta«- 
lijles,  aod  barley. 

GaosiE,  J.  agreed. 

Lb  Blanc,  J,  agreed ;  and  added,  that  the  very  object  of  giving  the  notice 
on  the  23d  of  Sqdember,  to  take  away  the  tithe,  after  it  had  been  suffered  by 
the  defendant  to  continue  on  the  ground  for  above  a  month,  was^that  be  might 
remove  the  inconvenience  from  the  plaintiff. 

Batlet,  J.  observed,  that  the  notices  in  the  second  action  of  setting  out  the 
tithes  were  given  so  recently  as  the  11th,  15th,  and  16th  of  September,  before 
the  general  notice  on  the  17th  to  take  all  the  tithes  away. 

Rules  absolute. 


Parker  v.  Staniland. 

11  East,  3G2.    June  13, 1809. 

A  contract  by  the  owner  of  a  close  cropped  with  potatoes,  made  on  the  21st  of  JVevem* 
6er,  to  sell  to  the  defendant  the  jpotatoes  at  so  much  a  sack ;  the  defendant  to  get  them 
out  of  the  ground  immediately  ;  is  not  a  contract  for  any  interest  in  land  within  the  4th 
section  of  the  statute  of  frauds,  but  the  same  as  if  the  potatoes,  which  had  done  grow- 
ing and  were  to  be  taken  up  immediately,  had  been  sold  in  a  warehouse  from  whence 
they  were  to  be  removed  by  the  defendant. 

THE  plaintiff,  declared,  that  the  defendant  was,  on  the  1st  of  January  1809, 
indebted  to  him  in  500/.  for  a  certain  crop  of  potatoes  of  the  plaintiff  before 
tliat  time  bargained  and  sold  by  the  plaintiff  to  the  defendant  at  his  request, 
and  by  the  defendant  under  that  bargain  and  sale  before  that  time  accepted, 
gathered,  dug  up,  taken,  and  carried  away:  and  being  so  indebted  the  defeud- 
ant  promised  to  pay,  &c.  There  was  another  similar  count  on  a  quantum 
meruit,  and  other  general  counts  for  goods  sdd  and  delivered,  &c.  The  de- 
fendant pleaded  the  general  issue,  and  paid  22/.  Is.  9d,  into  court.  It  appear- 
ed, at  the  trial  before  Bayley^  J.  at  Nottingham^  that  the  plaintiff,  being  the 
owner  of  a  close  of  about  two  acres,  which  was  cropped  with  potatoes,  agreed 
with  the  defendant  on  the  21st  of  November,  to  sell  him  the  potatoes  at  4s.  6</. 
a  sack.  The  defendant  was  to  get  them  himself,  and  to  get  them  immediately. 
The  defendant  employed  men  to  dig  the  potatoes  on  the  25th,  26th,  and  27th 
of  the  same  month,  and  got  21,  24,  and  33  sacks  full,  and  on  the  4th  of  2>e- 
cember,  he  got  seven  sacks  more,  and  14  about  Lady^ay,  the  value  of  which 
was  covered  by  the  money  paid  into  oourt.  But  there  remained  about  three 
roods  of  potatoes  which  were  not  dug  up,  and  which  were  spoilt  by  the  frost ; 
and  the  action  was  brought  to  recover  the  value  of  these.  The  objection  taken 
at  the  trial  was,  that  this  was  an  agreement  for  an  interest  in  land,  which,  not 
having  been  reduced  to  writing,  was  void  by  the  statute  of  frauds,  29  Car.  2. 
o.  3.  s.  4.  But  the  learned  Judge  overruled  the  objection,  and  permitted  the 
plaintiff  to  take  a  verdict  for  the  amount ;  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  shpuld  think,  the  objection  well  founded. 
The  motion  was  accordingly  made  by 

Balguy,  jun.  in  the  last  term,  who  referred  to  Crosby  v.  Wadsworth,  Q  East, 
602,  where  a  contract  for  the  purchase  of  a  growing  crc^  of  grass  in  a  close, 
for  the  purpose  of  being  mown  and  made  into  bay  by  the  vendee,  was  held  to 
convey  to  him  an  interest  in  the  land  itself,  and  therefore  avoided  by  the  statute, 
if  not  reduced  into  writing. 

Lord  Ellenborouob,  C.  J.  observed,  that  there  was  this  difference  between 
the  cases,  that  in  Crosby  v.  Wadsworth  the  contract  was  made  while  the  grass 
was  then  in  a  growing  state,  which  was  afterwards  to  be  mown  at  maturity, 
and  made  into  hay.  Whereas  here  the  contract  was  for  the  potatoes  in  a  ma* 
tured  state  of  growth,  which  were  then  ready  to  be  taken,  and  were  agreed  to  • 
be  taken  immediately.    There  was  a  delivery  of  the  whole  at  the  time,  as 
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much  as  the  sabjeet  matter  was  then  capable  of  delivery,  and  the  defendant 
did  actually  take  away  a  preat  part  of  them.  However,  a  rule  nisi  was  grant- 
ed for  further  consideration  of  this  pk>int.  But  with  respect  io  another  objec- 
tion which  was  now  started,  that  the  money  paid  into  court  covered  the  valne 
of  all  the  potatoes  which  had  been  taken,  and  that  the  remainder,  which  were 
left  in  the  plaintiff's  ground,  could  not  be  recovered  in  value  under  counts, 
stating  that  they  had  b^n  "  bargained  and  sold,  gathered^  dug  wp,  taken,  and 
carried  away"  or  "sold  and  delivered^'  his  lordship  answered,  that  the 
objection  had  not  been  taken  at  the  trial ;  and  that,  besides,  it  was  enough  to 
prove  that  they  were  bargained  and  sold,  without  proving  that  they  were  taken 
away. 

Clarke  and  Hemming  now  shewed  cause  against  the  rule,  and  contended 
that  the  potatoes  were  sdd  merely  as  goods  in  a  warehouse  ready  for  delivery 
at  the  time  and  to  be  taken  immediately,  though  they  were  permitted  to  remain 
there  till  it  suited  the  defendant's  convenience  to  remove  them.  Potatoes  are 
often  kept  in  the  ground.  [Chrose,  J.  That  is,  after  they  have  been  severed.] 
All  benefit  to  them  from  the  soil  was  at  an  end,  nor  was  it  contemplated  by 
the  contracting  parties.  This  differs  the  case  materially  from  Woddington  v. 
Bristaw,  2  Bos.  d&  Pull.  452,  and  Crosbp  v.  Wadsumth,  6  East,  602,  where 
the  continuing  growth  and  nourishment  of  the  hops  in  the  one  case,  and  of 
the  grass  in  the  other,  were  in  contemplation.  The  right  to  the  soil  continued 
all  the  time  in  the  plaintiff*,  and  the  defendant  would  have  been  a  trespasser  if 
he  had  meddled  with  it  otherwise  than  for  the  special  purpose  of  taking  up 
the  potatoes.  The  nature  of  the  contract  shews  this ;  for  the  contract  was 
merely  for  the  potatoes,  and  they  were  to  be  sold  by  the  sack.  The  defendant 
could  not  have  maintained  trespass  against  any  person  going  on  the  ground : 
he  himself  had  only  an  easement  to  take  the  crop. 

Bdlguy,  and  Balguy  jun.  in  support  of  the  rule,  contended  that  if  the  land 
had  been  devised  in  this  state,  the  devisee  would  have  taken  the  potatoes 
against  the  executor ;  which  shews  that  the  contract  was  for  an  interest  in  the 
land.  Nor  can  this  be  distinguished  in  principle  from  Crosby  v.  Wadswarth^ 
upon  the  presumption  (probably  not  founded  in  fact)  that  the  potatoes  had 
done  growing,  and  had  ceased  to  derive  any  nourishment  from  the  land  *  but 
it  is  enough  that  they  were  not  severed  from  it  when  the  contract  was  made, 
and  therefore  did  not  exist  separately  as  goods :  that  is  the  only  distinction 
recognized  in  the  books.  Larceny  could  not  have  been  committed  of  them. 
This  case  is  even  stronger  in  one  respect ;  for  the  crop  could  not  be  taken  up 
without  breaking  the  soil,  which  was  to  be  done  by  the  defendant ;  and  there- 
fore it  cannot  be  considered  as  a  mere  easement.  The  defendant  was  entitled 
to  the  possession  of  the  close  until  the  crop  was  taken ;  for  without  that  the 
contract  could  not  have  been  executed ;  and  therefore  he  must  have  been 
entitled  to  all  the  possessory  remedies  against  a  wrong-doer  invading  his 
possession. 

Lord  Ellenborough,  C.  J.  It  does  not  follow  that  because  the  potatoes 
were  not  at  the  time  of  the  contract  in  the  shape  of  personal  chattels,  as  not 
being  severed  from  the  land,  so  that  larceny  might  be  committed  of  them, 
therefore  the  contract  for  the  purchase  of  them  passed  an  interest  in'the  land 
within  the  4th  section  of  the  statute  of  frauds.  The  contract  here  was  con- 
fined to  the  sale  of  the  potatoes,  and  nothing  else  was  in  the  contemplation  of 
the  parties.  It  is  probable  that  in  the  course  of  nature  the  vegetation  was  at 
an  end :  but  be  that  as  it  may,  they  were  to  be  taken  by  the  defendant  tmnte- 
diately,  and  it  was  quite  accidental  if  tbey  derived  any  further  advantage  from 
being  in  the  land.  This  differs  the  present  case  from  those  which  have  been 
cited!  The  lessee  |irim«  vestures  may  maintain  trespass  quare  clausumf regit, 
or  ejectment,  for  injuries  to  his  possessory  right :  but  this  defendant  could  not 
have  maintained  either ;  for  he  had  no  right  to  the  possession  of  the  close ;  he 
had  only  an  easement,  a  right  to  come  upon  the  land,  for  the  purpose  of  tak- 
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ing  up  and  carrying  away  the  potatoes ;  but  that  *ga?e  him  no  interest  in  the 
soil.  I  am  not  disposed  to  extend  the  case  of  Crosby  v.  Wadstom-th  further,  so 
as  to  bring  such  a  contract  as  this  within  the  statute  of  frauds,  as  passing  an 
interest  in  land. 

Grose  and  Le  Blanc,  Justices,  agreed. 

Baylet,  J.  I  do  not  think  that  this  contract  passed  an  interest  in  the  land 
within  the  meaning  of  the  4th  section  of  the  statute  of  frauds.  In  the  cases 
oi  Crosby  y.  Wadsworth^  and  Waddington  v.  Bristow,  the  contracts  were  made 
for  the  growing  crops  of  grass  and  hops,  and  therefore  the  purchasers  of  the 
crops  had  an  intermediate  interest  in  the  land  while  the  crops  were  growing  to 
maturity  before  they  were  gathered :  but  here  the  land  was  considered  as  a 
mere  warehouse  for  the  potatoes  till  the  defendant  could  remove  them,  which 
he  was  to  do  immediately ;  and  therefore  I  do  not  think  that  the  case  is  within 
the  statute.(l) 

Rule  discharged. 


Oliver  v.  CoUings. 

11  East,  367.    June  14, 1809. 


After  the  time  was  oat  for  moving  to  set  aside  an  award  made  a  rule  of  Court,  the  Court 
granted  an  attachment  for  non*performance  of  it,  and  would  not  drive  the  plaintiff  to 
his  action  on  the  submission-bond,  on  an  affidavit  disclosing  that  the  arbitrators,  af\er 
having  appointed  one  umpire  who  refused  to  act,  appointed  another  who  accepted  the 
authority ;  but  that  the  defendant  afterwards,  and  oefore  the  umpire  had  proceeded, 
having  objected  to  his  appointment,  because  of  partiality,  the  arbitrators  acceded  to  the 
objecUon,  and  each  proposed  another,  but  could  not  agree  on  the  person  to  be  substi- 
tuted, and  did  not  in  fact  substitute  any  other,  though  the  respective  attornies  agreed  on  a 
third  person ;  in  consequence  of  which,  the  umpire  objected  to  was  called  on  by  the 
plaintiff's  attorney  to  proceed,  and  made  his  award  within  time. 

OASELEE  moved  to  make  a  rule  absolute  for  an  attachment  for  non-per- 
formance of  an  award,  which  had  been  made  a  rule  of  Court. 

East  opposed  it,  on  an  affidavit,  that  by  the  bonds  of  submission  Rowe  and 
Stephens  were  appointed  joint  arbitrators,  with  a  power  to  appoint  an  umpire, 
if  they  could  not  agree.  That  the  arbitrators  not  agreeing,  first  appointed 
Hambly  as  umpire ;  who  declining  to  act,  they  next  appointed  Qrigg  within 
the  time  limited.  That  as  soon  as  Grigg*s  appointment  was  made  known  to 
the  defendant's  attorney,  he  objected  to  it  on  the  ground  of  Crrigg's  being 
upon  bad  terms  with  the  defendant,  and  therefore  an  improper  umpire ;  to 
which  the  arbitrators  assenting,  each  of  them  proposed  a  different  person  ;  and 
not  i^reeing  upon  either,  the  plaintiff's  and  defendant's  attorneys  met,  and  the 
former  named  a  new  person  as  umpire,  which  was  acceded  to  by  the  latter ; 
but  (no  further  appointment  having  been  made  by  the  two  arbitrators,)  the 
plaintiff's  attorney  called  on  Chrigg,  before  the  time  was  oat,  to  proceed  with 
his  umpirage ;  and  then  an  appointment  of  him  on  stamp  was  signed  by  Rowe 
and  tendered  to  Stephens,  who  refused  to  execute  it ;  notwithstanding  which 
Grigg  made  his  award  on  the  30th  of  January  1808,  within  time,  afler 
notice  given  to  him  on  the  morning  of  that  day  by  the  defendant's  attorney, 
that  his  appointment  had  been  objected  to,  and  was  agreed  to  be  revoked. 
He  therefore  contended,  that,  under  these  circumstances,  the  Court  would  not 
by  granting  this  attachment  preclude  the  defendant  from  disputing  the  author- 
ity of  the  umpire  in  an  action  by  the  plaintiff  on  the  submission  bond,  if  he 
meant  to  insist  upon  the  award.     That  by  the  general  rule  any  power  given 

(1)  in  Boshoick  v.  Leaek^  3  Day  476,  it  was  decided  by  the  Supreme  Court  of  Connectu 
cut,  that  a  contract  for  the  sale  of  things  annexed  to  the  freehold,  and  which  would  pass 
by  a  deed  of  land  under  that  description,  but  which  are  capable  of  separation  without 
YioUnce,  and  by  the  terms  of  the  contract  are  to  be  separated,  is  not  within  the  statute. 
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to  auother  may  be  revoked  before  execution ;  and  here  the  arbitrators  who 
had  power  to  appoint  an  umpire,  and  had  once  appointed  Griggs  had  agreed 
to  revoke  that  appointment  before  Grigg  had  executed  the  umpirage,  though 
they  had  not  agreed  in  any  new  appointment ;  and  that  revocation  was  con- 
firmed by  the  attorneys  for  both  parties,  who  had,  as  far  as  lay  in  their  power, 
agreed  to  substitute  another.  That  Grigg  having  been  appointed  umpire  by 
parol,  his  appointment  might  be  revoked  by  parol  before  execution  of  his 
power.  That  though  it  was  now  too  late  for  the  defendant  to  move  to  set  aside 
the  award  on  the  merits,  or  to  impeach  it  on  the  ground  of  partiality  or  preju- 
dice in  the  umpire ;  yet  the  Court  had  before  refused  attachments  in  cases 
where  an  objection  to  the  award  appeared  upon  the  face  of  it,  even  after  the 
time  limited  by  the  statute  was  out,  for  moving  to  set  aside  the  award; 
because  they  would  not  preclude  the  party  grieved  from  availing  himself  of 
the  objection  if  an  action  were  brought  against  him  upon  his  submission  bond 
for  non-performance  of^the  award.  So  here,  for  the  same  reason,  where 
there  is  a  serious  question  of  law  to  try,  and  where  there  seems  such  probable 
ground  for  suspecting  the  justice  of  the  award,  the  Court  will  not  lend  its 
summary  assistance,  but  leave  the  plaintiff  to  bring  his  action,  which  will  let 
the  defendant  in  to  insist  on  the  nullity  of  the  umpirage.  He  said  it  was  even 
now  vezaia  questio{a)  whether  arbitrators,  having  once  executed  their  power 
in  the  appointment  of  an  umpire,  could  afterwards  appoint  another :  but  sup- 
posing they  could  not,  the  objection  would  equally  apply  to  the  appointment 
of  Grigg,  [Le  Blanc^  J.  said,  that  the  defendant  ought  to  have  applied  in 
time(6)  to  set  aside  the  award  upon  the  special  circumstances  of  the  case  : 
and  the  Court  would  not,  after  the  laches  of  the  defendant,  drive  the  plaintiff 
to  his  action  merely  to  try  a  doubtful  question  of  law,  supposing  this  to 
be  so.]  To  which  it  was  answered,  that  the  Court  would  not  grant  an 
attachment  to  enforce  an  illegal  award,  if  no  action  could  be  maintained 
upon  it. 

Lord  Ellenborough,  C.  J.  We  have  lately  held,  that  if  an  authority  be 
once  executed,  it  cannot  be  executed  again.(c)  Here  the  arbitrators  had  exe- 
cuted their  authority  by  an  effectual  appointment  of  an  umpire,  who  accepted 
and  acted  upon  the  authority  so  conferred  on  him  :  the  consent  or  dissent  of 
the  parties  themselves  afterwards  to  such  appointment  signifies  nothing. (df) 
So  the  subsequent  tender  of  that  appointment  on  stamp  to  one  of  the  arbitra- 
tors was  merely  to  serve  as  formal  evidence  of  it.  The  arbitrators  afterwards, 
in  compliance  with  the  wishes  of  the  defendant,  made  an  ineffectual  attempt  to 
appoint  another  umpire  in  the  place  of  him  they  had  appointed  before ;  but 
they  could  not  agree  on  the  person  to  be  substituted,  and  therefore  the  origi- 
nal appointment  stood  as  before. 

Per  Curiam,  Rule  absolute. 

(a)  Vide  THppet  v.  Et/rty  3  Lev.  263,  and  2  Ventr.  113,  and  Reynolds  ▼.  Gray,  1  Salk. 
70, 1  Ld.  Ray.  222,  and  12  Mod.  120.  And  vide  the  reasoning  on  these  cases  m  Kyd  on 
Awards  91,  dec.  It  seems  that  the  refusal  of  one  umpire  to  accept  the  appointment  does 
not  preclude  the  arbitrators  from  naming  another  within  time. 

(h)  This  was  prevented  at  the  time  it  was  intended  by  the  illness  of  the  defendant. 

(c)  Vide  Irvfin  v.  £/mm,  8  East,  54. 

(d)  Nor  can  even  a  parol  agreement  between  parties  to  abandon  an  award  made  under 
bonds  of  submission  be  pleaded  to  an  action  on  the  bond.  Braddiek  v.  J%ompsonj  8 
East,  344. 
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Ambrose  n.  Rees. 

11  East,  370.     Juna  14, 1809. 

f^ofice  faaTi&g  been  given  for  the  trial  of  a  cause  at  Monmouth  which  arose  in  Glamor- 
gAnskirty  as  beins  in  ikct  the  next  English  eoonty  since  the  stat.  87  H.  8.  c.  26.  s.  4, 
tl  ongh  Herrfardhe  the  common  place  of  trial ;  the  Court  refbsed  to  set  aside  the  ver- 
dict as  ibr  a  mis-trial,  on  motion ;  the  question  being  open  on  the  record. 

MARRYAT  opposed  a  rule  for  setting  aside  the  yerdict  obtained  in  this 
cause  upon  the  ground  of  an  irregularity  in  the  trial.  The  venue  was  laid  in 
Olamorganskire,  and  the  cause  was  tried  at  Monmouth^  as  the  next  English 
county  where  the  King's  writ  of  venire  runs  :(a)  but  it  was  objected,  that  it 
ought  to  have  been  tried  at  Hereford,  according  to  the  general  custom  that 
all  causes  in  which  the  venue  is  laid  in  any  county  in  South  Wales  should  be 
tried  at  Hereford,  But  the  rule  being  that  the  cause  should  he  tried  in  the 
next  English  county,  and  Monmouth  being  in  fact  the  next  English  county  to 
Glamorganshire,  and  more  conveniently  situated  for  the  trial  of  the  cause, 
there  seems  no  solid  ground  for  impeaching  the  validity  of  the  trial ;  though 
the  practice  relied  on  is  easily  accounted  for  by  the  consideration  that  Mon* 
mouthshire  was  originally  a  Welch  county,  and  till  it  became  an  English 
county  in  the  27th  year  of  Hen.  8,  Herefordshire  was  in  fact  the  next  English 
county  to  Olamorgan.  And  there  is  no  reason  for  setting  aside  this  verdict 
on  the  ground  of  surprize ;  for  the  defendant  had  not  merely  a  notice  of  trial 
in  the  next  English  county,  generally,  which  might  have  misled  him  by  the 
notoriety  of  the  practice,  but  a  specific  notice  of  trial  at  Monmouth,  to  which 
he  made  no  objection  at  the  time. 

Abbott,  in  support  of  the  rule,  relied  on  the  known  practice  which  had 
always  prevailed,  as  well  since  as  before  the  statute  27  H.  8 ;  and  referred  to 
Morgan  v.  Morgan,  Hard.  66,  where  the  question  arose  in  1656,  upon  an  eject- 
ment for  lands  in  Breknockshire,  which  was  tried  at  Monmouth ;  and  afterwards 
judgment  was  arrested,  on  the  ground  of  a  mis-trial,  as  it  ought  to  have  been 
tried  in  Herefordshire;  for  that  Monmouthshire  was  but  made  an  English 
county  by  statute  within  time  of  memory ;  and  that  trials  in  the  next  English 
county  of  issues  arising  in  Wales  have  been  time  out  of  mind  and  at  the  com- 
mon law ;  so  that  a  place  newly  made  an  English  county  cannot  have  such  a 
trial.  And  he  observed,  that  if  this  trial  were  good,  all  the  judgments  in 
causes  out  of  Glamorganshire,  tried  at  Hereford,  have  been  erroneous. 

Lord  Ellenborough,  C.  J.  If  the  question  appear  on  the  record,  then  the 
defendant  cannot  apply  in  this  summary  manner.  And  as  he  did  not  object  at 
the  time,  we  shall  not  relieve  him  upon  motion. 

Per  Curiam,  Rule  discharged. 


Daniel  v.  North. 

11  East,  372.    June  14, 1B09. 

Where  lights  had  heen  nut  out  and  enjoyed  without  interruption  for  above  20  years,  du- 
ring the  occupation  or  the  opposite  premises  by  a  tenant ;  that  will  not  conclude  the 
landlord  of  such  opposite  premises,  without  evidence  of  his  knowledge  of  the  fact, 
which  is  the  foundation  of  presuming  a  ^rant  against  him  ;  and  conseauently  will  not 
conclude  a  succeeding  tenant  who  was  m  possession  under  such  landlord  from  build- 
ing up  against  such  encroaching  lights. 

THE  plaintiff  declared  in  case,  upon  his  seisin  in  fee  of  a  certain  messuage 
or  dwelling  house  in  Stockport,  on  one  side  of  which  there  is  and  was,  and  of 
right  ought  to  be,  six  windows ;  and  stated  that  the  defendant  wrongfully  erect- 

(a)  Vide  1  Term  Rep.  313. 
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ed  a  wall  60  ftet;  higk  and  50  in  loigth.  near  the  said  houae  and>  windows^  aiMl 
obstriieted  the  light  and  air  from  enteriDg  t)ie  same^  &c.  At  the  trial  before 
(he  Chief  Justice  of  Chaster^  it  appeared  ^at  the  plaintiff's  premises,  which 
adjoined  those  of  the  defendant,  were  in  1787  altered  by  the  then  occupier, 
and  the  windows  in  question,  (though  somewhat  altered  since)  wqre  then  put 
out  towards  the  defendant's  premises ;  and  such  windows  then  receiTed  the 
light  and  air  freely  over  a  low  bakehouse^  which  was  before  that  time,  and 
continued,  till  within  the  last  three  years  to  be,  tenanted  by  one  Ashgrove, 
under  Sir  George  Warrender,  from  whom  the  present  defendant  claimed; 
upon  the  scite  of  which  bakehouse  the  defendant,  who  succeeded  Ashgrove, 
built  the  erection  complained  of,  about  two  years  ago,  which  wss  considerably 
higher  than  the  old  bakehouse,  and  darkened  some  of  the  plaintiff's  windows ; 
but  would  haye  been  no  injury  to  the  plaintiff's  premises,  if  they  had  continued 
in  their  original  state,  before  the  alterations  which  took  place  while  Ashgrove 
rented  under  Sir  George  Warrender  the  premises  now  held  by  the  defendant. 
There  was  other  evidence  given,  at  the  trial ;  but  ultimately  the  question  made 
then,  and  afterwards  argued  before  this  Court,  was,  whether  Sir  Geo.  War" 
render,  the  then  reversioner  of  the  premises  occupied  by  Ashgrove,  were  bound 
by  his  tenant's  acquiescence  for  above  30  years  in  the  windows  put  out  by  the 
then  occupier  of  the  plaintiff's  premises  against  the  defendant's  premises.  It 
was  insisted  at  the  trial,  that  the  defendant,  standing  in  the  place  of  the  rever- 
sioner, was  not  bound  by  such  acquiescence  of  the  former  tenant ;  but  this 
was  over-ruled  by  the  Court  below,  and  the  plaintiff  recovered  a  verdict. 

MakUy,  Serjt.  in  the  last  term,  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  the  misdirection  of  the  Court  below :  and  before  the  case  was 
argued  by  the  plaintiff's  counsel  on  this  day,  he  referred  to  Bradbury  v.  Chrin- 
sell  in  this  Court,  M.  41  Geo.  3,(a)  to  shew  that  the  possession  of  an  easement 
for  30  years,  in  order  to  operate  as  a  bar  in  an  action  on  the  case,  must  be 
with  the  acquiescence  of  him  who  was  seised  of  an  estate  of  inheritance; 
otherwbe  he  who  has  the  inheritance  in  remainder  or  reversion  may,  when  it 
vests  in  possession,  dispute  the  right  to  the  easement.  And  he  said,  that  at 
any  rate  where  the  premises  are  in  lease,  the  landlord  ought  not,  without  no- 
tice, to  be  prejudiced  by  the  laches  or  acquiescence  of  his  tenant  in  that  which 
is  a  prejudice  to  the  inheritance. 

Topping  and  J.  WtlHams  then  shewed  cause  against  the  rule,  and  stated 
that  it  was  left  to  the  jury  to  presume  a  grant  from  the  owner  of  the  inheri- 
tance after  22  years  uninterrupted  possession  of  some  of  the  lights  by  the 
plaintiff;  it  appearing  that  the  steward  of  Sir  George  Warrender,  the  land- 
lord, resided  in  the  town  of  Stockport,  and  continually  passed  by  these  premi- 
ses, where  he  roust  have  seen  the  windows ;  and  from  thence  they  assumed  the 
knowledge  of  Sir  George,  and  presumed  his  acquiescence.  [Lord  EUenbo^ 
rough,  C.  J.  How  can  such  a  presumption  be  raised  against  the  landlord, 
without  shewing  that  he  knew  of  the  fact,  when  he  was  not  in  possession,  and 
received  no  immediate  injury  from  it  at  the  time.  That  point  was  not  put  to 
the  jury.  The  impression  on  our  minds  is  founded  upon  the  general  principle, 
that  a  grant  will  not  be  presumed  against  an  ignorant  man,  not  in  possession, 
at  the  time  of  that  which  is  to  give  him  knowledge  of  the  fact,  and  from 
whence  knowledge  would  be  presumed.]  There  are  many  cases  wher^  pre- 
sumptions are  raised  against  owners  of  land  without  actual  notice  of  the  fact;, 
as  in  cases  of  rights  of  way  and  rights  of  common.  A  tenant  who  is  inte- 
rested to  resist  the  encroachment  stands  on  the  same  interest  as  his  landlord, 
and  therefore  the  latter  should  be  bound  by  his  tenant's  acquiescence,  which 
may  reasonably  be  presumed  to  have  taken  place  with  his  knowledge  and  con- 
currence. 

Lord  Ellenborough,  C.  J.    The  foundation  of  presuming  a  grant  against 

(a)  2  Silund.  Rep.  in  the  notes  175.  d.  c. 
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any  party  is,  that  the  exercise  of  the  adverse  right  on  which  such  presamption 
is  foanded  was  against  the  party  capable  of  making  the  grant :  and  that  cannot 
be  presumed  against  him  unless  there  were  some  probable  means  of  his  know- 
ing what  was  done  against  him.  And  it  cannot  be  laid  down  as  a  rule  of  law, 
that  the  enjoyment  of  the  plaintiff's  windows  during  the  occupation  of  the 
opposite  premises  by  the  tenant  of  Sir  Geo.  Warrenckr^  though  for  20  years, 
without  the  knowledge  of  the  landlord,  will  bind  the  latter.  And  there  is 
no  eyidence  stated  in  the  report  from  whence  his  knowledge  should  be  pre- 
sumed. 

Grose,  J.  of  the  same  opinion. 

Le  Blanc,  J.  The  objection  was  taken  at  the  trial,  that  the  landlord  was 
not  bound  by  the  acquiescence  of  his  tenant,  without  his  knowledge,  though 
for  20  years :  but  that  was  overruled,  and  it  was  considered  as  a  rule  of  law 
that  the  landlord  was  so  bound.  It  is  true,  that  presumptions  are  sometimes 
made  against  the  owners  of  land,  during  the  possession  and  by  the  acquies- 
cence of  their  tenants,  as  in  the  instances  alluded  to  of  rights  of  way  and  of 
common ;  but  that  happens,  because  the  tenant  suffers  an  immediate  and  pal- 
pable injury  to  his  own  possession,  and  therefore  is  presumed  to  be  upon  the 
alert  to. guard  the  rights  of  his  landlord  as  well  as  his  own,  and  to  make  com- 
mon cause  with  him :  but  the  same  cannot  be  said  of  lights  put  out  by  the 
neighbours  of  the  tenant,  in  which  he  may  probably  take  no  concern,  as  he 
may  have  no  immediate  interest  at  stake. 

Batley,  J.  The  tenant  cannot  bind  the  inheritance  in  this  case,  either  by 
his  own  positive  act  or  by  his  neglect.  If  indeed  the  landlord  had  known  of 
these  windows  having  been  put  out,  and  had  acquiesced  in  it  for  20  years ; 
that  would  have  bound  him ;  but  here  there  was  no  evidence  that  he  knew  of 
it  till  within  the  last  two  year8.(l) 

Rdle  absolute.(a) 

(I)  [See  GloueesUr  v.  Beaehj  2  Pick.  60,  note.  Mtifvrd  v.  PraU^  4  do.  222.  Sargent 
T.  Ballard,  9  do.  251.— W.J 

(a)  A  queBtion  of  this  kind  once  arose  incidentally  in  a  case  before  Lord  Kenyan  ;  but 
it  WHS  not  necesssry  in  the  result  to  sift  the  fact  as  to  the  knowledge  of  the  land  owners. 
It  was  an  action  of  trespass  brought  by  the  trustees  of  the  Rughhy  Charity  against  Merry* 
weather,  at  the  Sittings  m  Middlesex,  on  the  26tb  of  May  1790,  to  tr^  a  ricfatof  way  in  dis- 
pute between  the  plaintiffs  and  the  governors  of  the  Foundling-Hospital.  There  were  seve- 
ral pleas  of  justification  on  the  record,  amongst  others,  one  stating  that  the  locus  in  quo 
(which  was  Lamb's  Conduit- Street)  was  a  common  highway,  and  that  the  supposed  tres- 
pass was  committed  in  removing  an  obstruction  there.  The  evidence  was,  that  the  right 
of  the  soil  was  clearly  in  the  plaintiffs;  but  there  had  been  a  common  street  there,  though 
BO  thoroughfare,  by  reason  or  the  houses  at  the  end,  for  above  50  years.  The  plaintiffs 
accounted  for  not  havinc  put  up  a  bar  or  the  like,  to  denote  that  the  way  was  not  relin- 
quished to  the  public  at  large,  bv  shewing  that  the  locus  in  quo  had  been  in  lease  for  a 
long  term  up  to  the  year  1780.  Lord  Kenyan,  C.  J.  asked  what  the  plaintiffs  had  to  say  to 
the  time  from  1780  till  about  two  years  ago,  when  they  had  put  up  a  bar.  In  answer  it  was 
saidfthat  they  had  been  in  treaty  with  the  Foundling  Hospital,  respecHns  the  allowing  them 
a  right  of  way,  which  was  finally  broken  off.  Per  Lord  Kenyan.  If  this  rested  solely  on 
the  ground  of  a  question  of  right  between  the  plaintiffs  and  the  Foundling  Hospital,  the 
former  would  certainly  not  have  been  barred  by  the  time  which  elapsed  from  1780  till 
the  obstruction  was  put  up,  pending  the  treaty  between  them;  but  during  all  that  time 
they  permitted  the  public  at  large  to  have  the  free  use  of  this  wa^,  without  any  impedi- 
ment whatever;  and  therefore  it  is  now  too  late  to  assert  the  right;  for  this  is  quite  a 
sufficient  time  for  presuming  a  dereliction  of  the  wajr  to  the  public.  In  a  great  case, 
which  WRS  much  contested,  six  years  was  held  sufficient.  And  as  to  this  not  being  a 
thoroughfare ;  that  can  make  no  difference.  If  it  were  otherwise  in  such  a  great  town 
as  this,  it  would  be  a  trap  to  make  people  trespassers.  The  Duke  of  Bedford  preserves 
his  right  in  Southampton-street  Covent' Garden,  by  a  bar  set  across  the  street,  which  is 
shut  at  pleasure  and  shews  the  limited  right  of  the  public.  The  jury  found  a  verdict  for 
the  defendant  upon  the  issue  on  the  common  highway. 
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Doe,  on  the  Demise  of  Terry,  v.  Collier. 

11  East,  377.    June  15, 1809. 

Under  a  devise  of  land  to  a  trustee  and  his  heirs,  out  of  the  rents  and  profits  to  paj  an 
annuity  to  the  testator's  wife,  and  the  overplus  to  his  nephews ;  and  afler  his  wife's 
death  to  the  use  of  his  nephews  and  the  survivor  for  their  lives;  remainder  to  the  tura 
of  the  trustee  to  preserve  contingent  uses  and  estates,  &c..  during  their  lives;  and  af- 
ter their  deceases  in  tnut  for  the  heirs  male  of  the  body  and  bodies  of  the  nephews ; 
and  in  default  of  such  issue,  then  to  the  uge  of  another  in  fee.  Held,  that  the  limita- 
tion in  trust  for  the  heirs  male  of  the  body  and  bodies  of  the  nephews  was  executed  by 
the  statute,  and  therefore  united  with  the  prior  use  executed  in  them  for  life ;  and  that 
'  a  recovery  suffered  of  the  whole  estate^  by  the  survivor  of  the  nephews  after  the  death' 
of  the  other  nephew  without  issue,  and  after  the  death-  of  his*  own  issue,  bound  the 
entail,  and  defeated  the  subsequent  limitation  in  fee. 

IN  ejectment  for  certain  messuages  and  lands  bX  Swcmscombe  in  Kent y  a  ver- 
dict was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the  fol- 
lowing case. 

Henry  Peers,  clerk,  being  seised  in  fee  of  the  premises  in  question,  consist- 
ing of  three  undivided  fourth-parts  of  two  houses,  farms,  and  woodlands^  at 
Swanscambe,  by  his  will  of  the  27th  of  January  1787,  devised  "  all  and  every 
'*  of  my  messuages,  lands,  tenements,  and  hereditaments^  or  part  and  parcel  of 
*'  lands,  &C.  at  Swanscombe  to  Henry  Vyvyan,  clerk,  and  his  heirs,  in  trust  to 
''  and  for  the  several  uses  intents  and  purposes  after  mentioned ;  viz.  that  the 
''  said  H.  Vyvyan,  his  heirs,  Arx.  shall  out  of  the  rents  and  profits  pay  to  my 
**  wjfe,  Elizabeth  Peers,  50/.  yearly  during  her  life,  being  settled  upon  her  by 
''  our  marriage  as  a  jointure ;  and  to  pay  the  overplus  of  such  rents  and  profits 
"  unto  my  two  nephews,  John  Consett  Peers,  and  Daniel  Letsom  Peers,  and 
''  their  assigns,  and  to  the  survivor  of  them  and  his  assigns,  during  the  life  of 
*'  my  wife  :  and  from  and  after  the  death  of  my  wife,  then  to  the  use  of  the 
*•  said  J,  C.  Peers,  and  D.  L.  Peers,  during  their  lives,  and  the  Kfe  of  the 
**  longest  liver  of  them,  without  impeachment  of  waste :  and  from  and  after 
**  the  determination  of  that  estate,  to  the  use  of  the  said  H,  Vyvyan  and  his 
**  heirs,  during  the  lives  of  the  said  J.  C.  Peers,  and  2>.  L.  Peers,  and  the  life 
"  of  the  longest  liver  of  them,  upon  trust  to  preserve  the  contingent  uses  and 
"  estates,  &lc.  but  nevertheless  to  permit  the  said  J.  C.  Peers  and  D,  L,  Peers 
**  and  the  survivor  pf  them  during  their  lives,  and  the  life  of  the  longest  liver 
**  of  them,  to  receive  and  take  the  rents  and  profits  of  the  said  lands  and  pre- 
*'  mises  for  their  own  use :  and  from  and  after  the  several  deceases  of  the  said 
"  J.  C.  Peers  and  D,  L,  Peers,  then  in  trust  for  the  heirs  male  of  the  body 
"  and  bodies  of  the  said  J,  C  Peers  and  D,  L.  Peers :  and  in  default  of  such 
''  bsue,  then  to  and  for  the  use  and  behoof  of  my  kinsman  Joseph  Terry  and 
V  his  heirs."  The  testator  died  in  1793,  leaving  his  widow  and  both  his  said 
nephews  him  surviving.  The  nephews  entered  into  possession  of  the  demised 
premises.  The  widow  died  shortly  after  the  testator.  J.  C,  Peers,  one  of  the 
nephews,  died  in  1798,  without  issue;  the  other  nephew  D,  Z..  Peers,  survived 
him,  and  on  his  death  entered  into  possession  of  all  the  premises,  and  had 
issue  male  one  son  only,  who  was  born  in  1792,  and  died  in  1796,  without 
issue.  In  Easter  term  1805,  D.  L.  Peers  suffered  a  recovery  of  the  premises, 
and  in  April  1807,  he  granted  a  lease  of  the  premises  to  the  defendant  under 
which  the  defendant  is  in  possession.  Z>.  L,  Peers,  by  his  will  of  the  15th  of 
April  1807,  devised  the  same  premises  to  his  daughter  in  tail  general,  and 
died  before  the  date  of  the  demise  in  this  ejectment ;  leaving  his  daughter, 
and  Joseph  Terry  the  lessor  of  the  plaintiff,  and  devisee  in  remainder  under 
the  will  of  the  said  H,  Peers,  him  surviving.  The  question  was,  whether  the 
lessor  of  the  plaintiff  were  entitled  to  recover  all  or  any  part  of  the  premises 
in  question. 
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Marry  at,  for  "the  plaintiff,  contended  that  D.  L.  Peers  had  not  a  sufficient 
estate  in  him  at  the  time  to  give  effect  to  the  recovery  suffered  by  him.  The 
two  nephews  of  titnry  Peers,  the  testator,  took  joint  estates  for  life  with 
several  inheritances  in  tail  male,  from  whence  the  Court  would  infer  cross 
remainders  :  and  the  only  question  is,  whether  the  estates  to  the  heirs  male  be 
of  th6  same  <{uality  as  the  estates  for  life  of  the  nephews,  without  which  they 
'  could  not  unite,  as  was  settled  in  Shapland  v.  Smith,  1  Bro.  Ch.  Cas.  74, 
and  Sylvester  t^  Wilson,  2  Term  Rep.  444,  so  as  to  enable  D,  L.  Peers,  the 
stfrviYor  of  tbe  t^  i^hews,  to  bar  the  entail  by  suffering  the  recovery. 
The  testaitor's'  mslnifest  intention  was  to  prefer  the  heirs  male  of  his  nephews, 
and  in  default  of  such,  then  his  kinsman  Joseph  Terry,  the  lessor,  before  the 
daughters  of  bis  nephews :  the  Court  therefore  will  give  such  a  construction 
to  the  wi^l  as  the  words  may  bear,  so  as  best  to  effectuate  that  intent.  It  is 
clear  that  the  estates  for  lives  of  the  nephews^  and  the  survivor  of  them,  are 
legal  estates.  The  only  question  is,  whether  the  devise  to  the  trustee  and  his 
heirs  in  trust  kn  the  heirs  male  of  the  bodies  of  the  nephews  be  executed,  so 
as  to  make  that  also  a  legal  estate :  for  otherwise  it  could  not  nnite  with  the 
legal  life  estate  of  the  nephews.  But  to  construe  *  it  so,  would  defeat  the 
manifest  intention  of  the  testator ;  for  he  changes  from  le^al  to  equitable  and 
from  equitable  to  legal  estates,  in  carving  out  the  several  interests  to  the 
devisees,  as  it  seems,  for  the  express  purpose  of  preventing  the  tenants  for 
life  from  barring  the  entail  by  a  union  in  them  of  the  legal  estate  of  inheri- 
tance. l)uring  the  widow's  life,  the  trustee,  who  was  to  pay  her  an  annuity 
out  of  t&e  rents  and  profits,  took  of  course  the  legal  estate.  The  next  remain- 
der is  to  the  use  of  the  nephews  for  their  lives ;  that  use  was  executed  in  them. 
The  next  Ihnitation  is  to  the  use  of  the  trustee  to  preserve  contingent  remain- 
ders, &c.  which  was  of  course  executed  in  the  trustee.  Then  the  next  is  to 
him  in  trust  for  the  heirs  male  of  the  bodies ;  which  varies  from  the  term 
made  use  of  in  limiting  the  legal  estate  for  the  lives  of  the  nephews,  which 
is  to  their  use  ;  and  the  last  legal  limitation  to  Joseph  Terry,  is  also  to  the  use 
of  him  and  his  heirs. 

/.  Berens,  contra,  was  stopped  by  the  Court. 

.tiord  Ellenborough,  C.  J.  The  testator  uses  the  words  trust  and  use 
indifferently :  both  of  them  are  within  the  operation  of  the  statute  ;  for  a 
trust  may  be  executed  as  well  as  an  use.  And  nothing  else  is  relied  on  but 
the  changie  of  these  words  in  order  to  denote  the  testator's  intention.  In 
truth,  in  every  case  where  a  testator  creates  an  estate  tail  by  words  of  this 
description,  unless  he  is  perfectly  cognizant  of  the  technical  rule  of  law,  he 
does  not  intend  to  enlarge  the  life  estate  of  the  first  taker  to  an  estate  tail : 
but  the  rul^e  of  law  notwithstanding  attaches  to  give  the  first  taker  an  estate 
tail. 

Per  Curiam,  Postea  to  the  Defendant. 


The  King  v.  The  Inhabitants  of  Holm,  East  Waver  Quarter,  in 
the  Parish  of  Holm  Cultram. 

11  East,  381.    Jane  17, 1809. 

An  order  of  removal,  merely  adjudging  that  the  person  removed  was  with  child  and  tcn- 
married,  without  drawing  the  conclusion  that  she  was  ehargtahU,  is  bad ;  as  the  stat. 
35  G.  3.  c.  101,  which  first  gives  the  general  rule  that  no  person  shall  be  removed  till 
actually  chargeablof  and  then  (s.  6.)  says,  that  an  unmarried  woman  Vrith  child  shall 
be  deemed  to  be  chargeable  within  the  intent  of  the  act,  only  makes  the  fact  of  such 
pregnancy  presumptive  oivrimafaeu  evidence  of  her  chargeability  ;  which  is  open  to 
be  rebutted  by  evidence  or  her  substance,  or  the  like ;  shewing  that  she  was  not  an 
object  of  the  poor  laws,  or  that  she  conid  secure  the  parish  against  the  contingent 
charge  of  maintaining  herself  and  her'bastard. 

AN  order  by  two  jastices  of  the  county  of  Cumberland  for  the  removal  of 
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EUxabtth  MUekinsau^  aiagle  wonao,  fripm  Option  Qmritr  m  tb^  par^  «X 
Wigian^  to  Holm^  East  Wnsoer  Quarter  in  Uie  pariah^^f  >HMmCuHrmii^  ^vyaig 
been  confirnied  <«  appeal  io  Ute  ^seaaioiia,  mat  <now  removed  into  ^ui 
court  by  certiorairi,  aad  after  the  uaaal  direction,  run  4hii« :. ''  upon  i\ff^  jcom- 
plaint  of  the  cburchirardena  and  ovierseera  of  the  poor  -of  OuUan  'Quarter^ 
d&c.  unto  us,  &G.  being  two  of  bis  maje^y'a  juaticea  af  Ibe  peace,  dtc.  ihal 
EUzabeih  Mitckimon^  single  woman,  hath  oome  to  inhabit  in  the  sajld  OuUon 
Quarter,  not  having  gained  a  legal  settlement,  ^lor  pro4ucad  apy  certificate 
owning  her  to  be  settled  elsewhere,  and  that  the  said  E.  Mitchinson  U  mt^ 
chiid  aud  unmarried;  we  the  said  justices,  upon  due  proof  ther^>f  mad/e,  ^c. 
and  likewise  upon  due  consideration  had  of  the  premises,  do  adjudge  Ui^ 
same  to  be  true;  md  we  do  likewise  adjudge,  that  the  lajwfij  siaUifHue^t 
of  the  said  E.  M,  is  in  the  said  HoUn,  EaU  Wa»er  Quarter,  JSu^"  And  so 
it  proceeds  to  direct  the  removal  of  the  pauper  from  the  one  Quarter  4q  the 
other. 

The  objection  taken  to  the  order  below,  which  Topa^mg  was  ni^w  prepared 
to  support,  was,  that  it  was  defective  in  not  stating  thai  the  pa^per  was  actualijf 
chargeable ;  and  that  it  was  not  sufficient  merely  tto  state,  as  it  did,  th^  she 
waai0t7A  chitd  and  unmarried;  for  that  ipight  atill  be  4rue,  aud  yet  the  woman 
might  have  sufficient  substance  of  her  own,  or  ample  security  be  given  by 
others,  to  preclude  the  least  risk  of  her  becoming  an  actual  buiytben  to  the 
parish :  and  the  case  of  The  King  v.  Alveley,  3  East,  563,  was  relied  on,  aa 
having  put  a  construction  upon  the  statute  of  the  35  Geo.  3.  c.  101.  s.  6,  that 
the  mere  fact  of  a  single  woman  being  with  child  did  not  therefore,  as  an  inevita- 
ble conclusion  of  law,  make  her  chargeable  to  the  parish :  that  the  act  only  meant 
to  give  the  magistrates  jurisdiction  to  remove  a  person  so  circumstanced,  like 
one  actually  chargeable,  if  otherwise  a  proper  object  of  removal  within  the 
spirit  of  the  poor  laws. 

Scarlett  and  Faley,  in  support  of  the  orders,  said,  that  though  the  Court 
would  not  intend  any  thing  to  give  jurisdiction  to  magistrates  below ;  yet  where 
they  had  jurisdiction  of  the  subject  matter,  as  be«e,  every  thing  would  be  in^ 
tended  in  support  of  their  order.  Now  the  justices  below  have  stated  on  the 
face  of  the  order  all  the  facu  necessary  to  shew  that  the  pauper  was  a  person  of 
that  description  whom  prima  facie  at  least  the  law  deems  to  be  chargeable,  and 
therefore  liable  to  be  removed,  if  in  their  judgment  she  were  a  pr<»per  object 
of  removal :  then  having  in  fact  ordered  her  removal,  they  must  necessarily  have 
drawn  the  conclusion  that  she  was  chargeable  within  the  meaning  of  the  law^ 
though  they  have  omitted  to  state  in  express  words  that  legal  conclusion  from 
the  facts  stated.  But  it  never  is  necessary  in  judicial  proceedings  to  state  « 
mere  conclusion  of  law  which  follows  from  what  is  stated.  In  Rex  v.  Mathews, 
2  Salk.  475,  the  principle  was  carried  further ;  for  an  order  to  maintain  a 
bastard  child,  which  did  not  state  that  the  child  was  likely  to  become  chargear 
ble,  was  refused  to  be  quashed  on  that  objection ;  because  it  was  self  evident 
that  every  bastard  child  was  likely  to  become  chargeable.  In  Hobey  v.  Kings^ 
bury,  1  Stra.  527,  it  was  held  sufficient  to  state  the  husband  as  likely  to  become 
chargeable,  without  suting  the  same  of  his  wife  and  child,  who  were  removed 
with  him :  because  it  followed  as  a  legal  conclusion.  In  The  King  v.  GretU 
Yarmouth,^  Term  Rep.  68,  it  was  thought  that  the  words  of  the  ad  were 
large  enough  to  comprehend  every  single  woman  with  child,  though  raiding 
under  a  certificate,  and  consequently  in  a  situation  to  exclude  the  posaibiiity  of 
her  becoming  chargeable  to  the  certificated  parish :  and  that  it  was  not  neces- 
sary in  the  order  to  negative  her  having  a  certificate.  And  as  in  JBez  v.  7¥^ 
benham,  9  East,  388,  the  Court  thought,  upon  a  case  stating  the  bare  fact  of 
a  married  woman,  whose  husband  had  been  absent  from  her  for  four  yews 
beyond  sea,  being  pregnant  of  a  child  at  the  time  of  the  removal,  wbich  ha4 
since  been  born  a  bastard,  was  sufficient  to  warrant  the  general  allegation  in 
tiie  order,  that  she  bad  become  aotuaUy  chargeable ;  because  (the  pveMimpiiw 
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of  her  being  chargeable  was  raised  by  the  statute  from  the  bare  fact  of  being 
with  child  of  a  bastard,  if  no  circumstances  were  stated  to  shew  the  contrary : 
in  like  manner  ought  the  legal  presumption  to  be  made  from  the  same  fact  in 
an  order,  without  other  controuling  circumstances  stated.  And  the  Court 
seems  to  have  come  to  this  conclusion  in  Rex  t.  Diddlebury,9  East,  d9S, 
where  an  order,  stating  that  A,  E,  singh  woman  was,  by  being  ptegnanty 
deemed  to  have  become  chargeable^  was  held  good  :  the  Uourt  treating  the 
latter  as  a  legal  conclusion  from  the  fact  stated  of  a  single  woman  being 
pregnant. 

£>rd  Ellenborough,  C.  J.  If  K  were  an  irrefragable  conclusion  that, 
being  a  single  woman,  and  with  child,  the  party  remov^  must  be  deemed  to 
be  chargeable  within  the  meaning  of  the  statute,  then  thia  order  would  be 
good :  otherwise  the  justices  ought  to  have  drawn  that  conclusion,  in  order  to 
shew  that  in  their  judgment  she  was  a  proper  object  of  removal  within  the  poor 
laws.  But,  consistenUy  with  this  order,  the  party  might  have  been  a  single 
woman  with  child  worth  10,0002.,  or  she  might  have  given  the  most  ample 
security  to  the  parish  against  any  charge  which  could  be  thrown  upon  them. 
The  Btatute  in  question  first  gives  the  general  rule,  that  no  persons  shall  be 
removed  before  they  are  actually  chargeable.  It  then  says,  that  single  women 
with  child  shall  be  deemed  and  taken  to  be  actually  chargeable  within  the  true 
intent  of  the  act.  But  still  the  justices  ought  to  draw  tl^  conclusion  that  she 
is  within  that  general  rule  :  otherwise  it  would  come  to  this,  that  every  single 
woman  with  child,  whatever  was  her  substance,  might  be  removed  by  the  par- 
ish officers.  Being  unmarried  and  with  child,  such  a  person  is  presumptively 
chargeable,  from  the  strong  probability  of  the  fact  that  she  must  be  so ;  but 
there  may  be  circumstances,  such  as  the  substance  of  the  party,  or  the  giving 
a  complete  indemnity  to  the  parish,  which  may  exclude  that  presumption. 
Now,  every  circumstance  of  that  sort  might  have  existed  in  this  case,  and  yet 
the  order,  as  it  is  framed,  be  true.  In  The  King  v.  Diddlebury  the  justices 
deemed  her  to  have  become  chargeable  ;  but  she  could  not  have  been  deemed 
to  be  chargeable,  if  those  circumstances  had  existed  in  her  instance.  It  ought 
to  appear  by  the  order  that  the  justices  have  exercised  their  judgment  upon 
,  the  matter,  and  repelled  the  existence  of  such  circumstances  by  their  adjudica- 
tion that  she  was  chargeable,  in  order  to  shew  that  she  was  a  proper  object  of 
removal  within  the  meaning  of  the  law. 

Grose,  J.  The  Legislature  never  meant  to  say,  that  at  all  events  an  unmar- 
ried woman  with  child  should  be  removed  as  chargeable ;  but  only  to  state 
the  circumstance  of  such  a  person  being  with  child  as  evidence  that  she  was 
chargeable,  unless  repelled  by  other  facts  to  shew  that  she  was  tiot.  The 
justices  therefore  ought  not  to  have  barely  stated  the  fact  of  her  being  with 
child,  but  to  have  drawn  the  conclusion  that  she  was  chargeable,  to  shew  that 
she  came  within  the  meaning  of  the  poor  laws. 

Le  Blanc,  J.  The  order  of  removal  is  defective.  The  act  of  parliament 
only  gives  a  power  to  remove  persons  who  are  actually  chargeable ;  the  justices 
therefore  must  find,  that  the  parly  is  chargeable  before  they  can  remove  her. 
But  the  act  has  made  the  circumstance  of  an  unmarried  woman  being  with 
child  evidence  of  her  being  chargeable :  the  justices  therefore  should  have  ad- 
judged  upon  that  circumstance :  instead  of  which  they  have  merely  found  the 
fact,  but  have  not  drawn  the  conclusion. 

Batlby,  J.  Before  the  statute  of  the  36  Geo.  3,  it  was  essential  for  the 
justices  to  have  adjudged  that  the  party  removed  was  likely  to  become  chargea- 
ble, in  order  to  give  them  Jurisdiction  to  remove  her.  But  by  this  statute 
another  rule  is  given,  and  it  is  not  sufficient  that  the  party  is  likely  to  become 
chargeable,  but  they  must  be  actually  chargeable  before  they  can  be  removed. 
To  avoid,  however,  the  inconvenience  likely  to  ensue  from  the  application  of 
the  general  rule  to  the  case  of  a  single  woman  with  child,  the  act  has  made 
that  circumstance  prima  fade  evidence  of  her  being  chargeable.    But  that 
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only  furnishes  a  rule  of  e?idence,  on  which  the  justices  are  to  decide :  and 
many  cases  may  exist  as  those  put  by  my  Lord,  of  the  substance  of  the  party, 
or  of  an  indemnity  to  the  parish,  which  may  rebut  that  presumption.  Here 
the  order  only  states  the  facts  of  the  woman  being  a  single  woman  and  being 
with  child ;  and  does  not  go  on  further  to  draw  the  conclusion  of  her  being 
chargeable.  If  then  there  may  be  cases  where  a  woman,  though  single  and 
with  child,  may  not  be  removable,  as  not  being  chargeable  within  the  meaning 
of  the  law,  the  order  is  clearly  not  sufficient,  but  the  justices  ought  to  have 
gone  on  to  draw  the  conclusion.  In  the  cases  of  Tibbenham  and  Diddkbury 
Uie  Court  considered  the  6th  section  of  the  act  as  giving  a  rule  of  evidence 
only.  Orders  quashed. 

Scarlett  then  observed,  that  the  magistrates  had  been  misled  by  following 
the  precedent  stated  in  a  new  edition  of  Bunt,  published  since  the  statute,  and 
since  the  author's  death. 


Brooke  v.  Booth. 

11  East,  387.    Jane  16, 1^09. 


After  judgment  by  deiaalt  in  debt  on  bond  to  secnre  an  annuity  payable  quarterly ;  and 
adre  faeuits  thereon,  suggesting  a  breach  in  non  payment  of  a  quarter,  and  damages 
assessed  to  that  amount  on  the  stat.  8  &  9  W.  3.  c.  11 ;  held,  that  the  plaintiff  was  en- 
titled to  his  costa  on  the  8th  section,  which  directs  a  stay  of  proceedings  on  payment  of  ' 
future  damagetj  €oH9  and  charges^  toties  quoties ;  though  the  3d  section  only  gives 
costs  in  scire  fadaa  after /»2ea  or  demurrer. 

JUDGMENT  by  default  was  obtained  about  two  years  ago  in  debt  on  bond , 
conditioned  to  secure  an^annuity  of  40Z.  a  year,  payable  quarterly.  On  this  a 
scire  facias  issuied  suggesting  a  breach  on  the  non-payment  of  the  last  quarter ; 
which  was  found  for.  the  plaintiff;  and  at  the  sittings  after  last  Hilary  term, 
the  damages  were  assessed  at  10/.  under  the  stat.  8  &  9  W.  3.  c.  11.  s.  8.  It 
had  been  the  practice  not  to  allow  costs  in  this  case,  because  the  same  statute 
(s.  3.)  only  gives  costs  in  scire  facias  after  plea  or  demurrer.  But  in  Easter 
term  last,  Dampier  moved  for  a  rule  to  shew  cause  why  the  plaintiff  should 
not  have  his  costs,  on  the  words  of  the  8th  section:  which,  after  providing 
that  the  judgment  shall  remain  as  a  further  security  to  answer  damages  for 
further  breach  of  covenant  in  the  same  deed  or  writing,  upon  which  the  plain- 
tiff shall  have  a  scire  facias  suggesting  other  breaches,  d&c. ;  enacts  **  that 
"  upon  payment  or  satisfaction  in  manner  as  aforesaid  of  such  future  damages, 
"  costs,  and  charges,  as  aforesaid,  all  further  proceedings  on  the  judgment  are 
''again  to  be  stayed,  and  bo  toties  quoties ;"  which,  he  contended,  gave  the 
plaintiff  a  right  to  his  costs,  though  it  was  not  a  case  mentioned  in  the  third 
section.  That  the  giving  costs  in  certain  cases  in  sect.  3,  did  not  negative  the 
plaintiff's  right  to  costs  in  another  case  provided  for  by  a  subsequent  section. 
He  then  argued,  that  the  8th  section  clearly  gave  the  plaintiff  a  right  ,to  his 
costs  in  the  present  case,  because  the  judgment  stood  for  the  penalty ;  and  the 
defendant  by  the  words  of  that  section  could  not  redeem  himself  from  that 
judgment  and  the  execution  consequent  thereon  but  by  payment  of  the  costs 
as  well  as  the  damages. 

The  rule  came  on  among  the  peremptories  in  this  term,  and  no  one  appear- 
ed for  the  defendant ;  but  as  the  motion  went  to  alter  the  established  practice, 
Dampier  drew  the  attention  of  the  Court  to  it^  and  repeated  his  former  obser- 
vations :  when  the  Court,  upon  looking  at  the  different  clauses  of  the  statute, 
made  the 

Rule  absolute. 
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The  King  t^.  The  Inhabitants  of  CoiBham. 

11  Eatt,  888.    Jime  17, 1809. 

An  order  of  remoyal,  dzecuted  and  unappealed  against  is  coDclasire  as  to  the  settlement 
of  the  pauper  at  the  time  of  such  order*  even  as  between  third  parishes  no  parties  tp 
the  fbrmer  order. 

TWO  magistrates,  by  an  order,  remoTed  Mary  Bawkr,  wife  of  WiUiam 
BawUr^  uid  their  two  childrea,  by  name,  from  East  MouUey  in  Surry  tp 
Corskam  in  Wilts.  The  sessions  upon  appeal,  confirmed  the  order,  subject  to 
the  opinion  of  this  Court  upon  the  following  case. 

William  Bwder  was  settled  by  birth  in  the  parish  of  Garsdan  in  Wilis, 
an.d  at  the  age  of  13  years  acquired  a  settlement  in  Corsham  by  iiiring  and 
service;  and  subsequent  thereto,  in  1796,  he  married  the  pauper  ilfary,  by 
whom  he  afterwards  had  the  two  children  mentioned  in  the  order.  Wm.  Bow^ 
hr  was  on  the  9th  of  April  1807,  by  virtue  of  an  order  of  justices  duly  made 
on  that  day,  removed  from  Charlton '\n  Wilts  to  Garsdon,  against  which  last 
mentioned  order  no  appeal  was  made  by  Garsdon,  W,  Bowkr  has  done  no  act 
to  gain  a  settlement  in  Corsham  by  hiring  and  service ;  but  he  has  been  from 
time  to  time  relieved  by  Garsdon  since  the  time  he  was  removed  thither  under 
the  said  order ;  having  gained  no  settlement  elsewhere  since  the  said  removal 
to  Garsdon, 

Marryat  and  Lawes^  in  support  of  the  orders,  argued  that  the  oVder  of 
removal  unappealed  against,  from  Charlton  to  Gorsclon,  was  not  conclusive 
that  the  settlement  of  the  pauper  was  in  Garsdon ^  upon  the  same  question  aris- 
ing between  East  Moulsey  and  Corsham ;  and  that  East  Moulsey  was  not 
estopped  by  the  ignorance  or  laches  of  a  third  parish  from  shewing  the  truth 
cf  the  case  against  Corsham.  Estoppels  are  odious,  and  only  bind  parties  or 
privies ;  but  res  inter  alios  acta  can  never  be  set  up  as  an  estoppel  against 
strangers.  In  none  of  the  cases  has  such  an  order  been  deemed  conclusive, 
except  against  the  parish  to  which  the  removal  was  made,  whether  appealing 
or  not  against  it :  and  the  phrase  which  occurs  in  some  of  the  cases,  that  the 
order  is  conclusive  as  to  all  the  world,  roust  be  understood  with  respect  to  the 
parish  against  whom  the  order  is  estskblished.  Then  if  the  former  order  be 
not  conclusive,  the  pauper's  settlement  is  found  to  be  in  Corsham,  They 
referred  to  the  cases  of  Harrow  and  Ryslip  parishes,  Salk.  524,  5,  and  Rex  v, 
JSarratt,  Burr.  S.  C.  74. 

Nolan  and  Cowley,  contra,  were  stopped  by  the  Court ;  but  they  afterwards 
mentioned  the  opinion  of  BuUer,  J.  in  Rex  v.  Kenilworth,  2  Term  Rep.  599, 
that  there  was  no  proposition  in  the  law  of  settlements  more  clear  than  that 
an  order  of  removal  unappealed  against,  was  conclusive  against  all  the  world ; 
and  that  this  was  so  clearly  and  so  universally  established,-  that  it  ought  never 
to  be  impeached. 

Lord  Ellenborough,  C.  J.  If  the  pauper  were  settled  in  Garsdon  at  the 
time  of  the  former  order  made,  could  not  Corsham  as  well  as  all  other  parishes 
have  taken  advantage  of  that,  upon  a  question  of  settlement  ?  Now  the  order 
of  removal  to  Garsdon,  which  was  submitted  to,  is  the  most  authentic  proof 
of  his  settlement  being  there  at  the  time  of  the  order  made ;  and  we  must 
intend  every  thing  in  support  of  that  settlement  so  adjudged.  It  is  in  effect  a 
^atuteable  certificate,  if  I  may  so  express  myself,  that  the  pauper  was  then 
settled  at  Garsdon ;  the  statute(a)  gives  him  a  settlement  there :  and  the  fact 
stated  by  the  Sessions  of  a  prior  settlement  in  Corsham  is  immaterial. 

Lb  Blanc,  J.     If  the  former  order  were  not  conclusive  as  to  the  settlement 

(a)  The  stat.  13  &,  14  Car.  2.  c.  12,  gives  authority  to  two  justices  of  the  peace  by 
their  warrant  to  remove  paupers  to  the  place  where  thejr  were,  last  legally  settled. 
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being  in  Oarsdan  at  the  time,  Garsdon  would  efleape  tlie  effect  of  it  altoffether ; 
for  this  order  would  be  conclusive  upon  Carsham,  so  as  to  prevent  Oairsk  M 
removing  to  Oarsdon, 
GitosE  and  Baylet,  Justices,  assenting*, 

Orders  quashed. 


Stemman  and  Others  v.  Magnus. 

llEastt380.    Jaa«17, 1809. 

Where  a  debtor  entered  into  an  agreement  with  hig  creditora ,  whereby  they  agreed  to  re- 
ceive 20/.  per  cent,  in  satisfaation  of  their  several  demands,  and  released  the  remainder 
in  consideratidn  that  half  of  the  composition  should  be  secured  by  the  acceptances  of 
8  certain  person  (also  a  creditor,)  which  security  was  accordingly  given  and  paid  when 
doe ;  held  that  such  agreement  was  binding  on  the  plaintifi,  one  of  the  creditors ; 
though  the  agreement  were  not  under  sealj  and  though  he  were  the  last  who  signed 
it,  and  it  did  not  appear  that  he  had  activel)r  induced  any  of  the  other  creditors  or  the 
surety  to  sign  it ;  and  that  the  plaintiff*8  suing  the  debtor,  aAer  having  received  this 
composition,  was  a  fraud  upon  the  surety  and  the  other  creditors. 

THIS"  was  an  action  upon  a  bill  of  exchange  dated  the  10th  of  October 
1804,  drawn  by  the  defendant  upon  G,  and  Jf.  Isaacs^  payable  six  months 
after  date  to  the  plaintiffs  or  order  for  400/.,  which  was  dishonoured  when  due 
by  the  acceptors.  There  was  also  a  like  count  upon  another  bill  drawn  by 
the  defendant  for  376/.  4s.  \d,  in  favour  of  the  plaintiffs ;  a  count  for  goods 
sold  and  delivered,  and  the  common  money  counts.  The  original  considera- 
tion of  these  bills  was  goods  sold  and  delivered  by  the  plaintiffs  to  the  defend- 
ant in  1804:  and  the  defendant  being  afterwards  in  failing  circumstances,  the 
following  agreement  (not  under  seal)  was  entered  into  and  signed  by  17  credi- 
tors, the  names  of  the  plaintiffs  being  at  the  bottom  of  the  list.  ''  We  the 
undersigned,  being  respectively  creditors  of  Mosts  Magnus,  do  hereby  agree 
for  ourselves  respectively  to  take  and  accept  20L  per  cent,  in  full  payment  and 
satisfaction  for  our  several  and  respective  debts  due  at  the  date  hereof:  and 
upon  payment  of  the  said  20Z.  per  cent  we  hereby  release  and  forever  dis- 
charge the  said  M.  Magnus  for  ever  as  to  the  remaining  80/.  And  it  is  hereby 
agreed  to  receive  the  said  2QL  per  cent,  in  manner  following ;  viz.  10/.  per 
cent,  within  one  month  after  the  execution  of  these  presents;  5/.  per  cent, 
secured  by  the  acceptance  of  Mr.  Garland,  payable  in  five  months :  and  the 
remaining  5/.  per  cent,  on  the  like  acceptance,  payable  in  nine  months.  Dated 
this  11th  of  November,  1806."  Garlands  signature  was  amongst  those  of  the 
creditors ;  and  he  paid  the  sums  to  the  plaintiffs  stipulated  for  by  him  on  ac- 
count of  the  defendant,  and  also  certain  collateral  sums  for  expences  of  litiga- 
tion, &c.  which  being  taken  at  the  trial  in  reduction  of  the  original  debt,  the 
plaintiffs  recovered  a  verdict  for  the  balance  amounting  to  668/. ;  after  an  ob- 
jection urged  and  overruled  as  to  the'  whole  of  their  demand.  The  ground  of 
that  objection  was  stated  by 

Garrow  in  moving  for  a  new  trial ;  that  the  agreement  of  the  plaintiffs  to 
compound  with  the  defendant  was  an  inducement  to  the  other  creditors  to  exe- 
cute the  composition :  and  without  that.  Garland  would  not  have  gi? en  the 
securities  which  he  did  for  part  payment  of  the  debt,  and  which  have  since 
been  paid.  That  these  were  sufficient  considerations  for  sustaining  the  agree- 
ment by  the  plaintiffs  to  release  the  residue  of  their  demand  upon  the  defend- 
ant ;  and  the  suing  for  it  in  this  action  was  in  fraud  of  Garland,  and  also  of 
the  creditors  in  general,  who  had  compounded  their  respective  debts  on  the 
basts  of  the  agreement :  on  which  ground  he  distinguished  this  from  Fitch  v. 
Sutton,  5  East,  230,  where  the  composition  moved  from  the  debtor  himself, 
and  there  was  nothing  to  shew  that  -there  was  any  stipulation  between  the 
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plaintiff  and  the  other  creditors,  for  remitting  the  rest  of  their  demands  upon 
any  mutual  consideration. 

Lord  Ellenborouoh,  C.  J.  then  said,  that  the  yalidity  of  such  an  agree- 
ment, as  it  affected  the  surety  and  the  other  creditors,  was  not  considered  at 
the  trial ;  but  his  opinion  was  governed  by  the  case  of  Fitch  v.  Sutton,  5  East, 
230,  which  was  founded  upon  the  authorities  of  Heathcote  y.  Crookshanks,  2 
Term  Rep.  24;  Cumber  v.  Wane,  I  Stra.  426;  PinneVs  case,  5  Rep.  117; 
Adams  v.  TapUng,  4  Mod.  88,  and  Co.  Litt.  212,  b.  which  went  to  shew  that 
the  agreement,  not  being  by  deed,  to  accept  a  less  in  satisfaction  of  a  greater 
sum  than  was  due,  was  not  binding  as  against  the  original  debtor.  But  the 
present  view  of  this  case  made  it  fit  to  be  re-considered ;  and  therefore  the 
Court  granted  a  rule,  to  set  aside  the  verdict,  &c. :  against  which 

Park  and  Marry  at  now  shewed  cause,  and  relied  ^together  upon  the  cases 
before  cited,  and  the  rule  of  law  on  which  they  were  founded,  that  the  taking 
of  a  less  sum  cannot  be  a  satisfaction  of  a  greater,  unless  it  be  by  deed.  [On 
which  Lord  Ettenboraugh  observed,  that  the  general  doctrine  of  Fitch  v.  Sut- 
ton would  not  be  disputed,  but  that  this  would  be  distinguished  from  it,  on  the 
ground  that  it  was  a  fraud  upon  Garland  and  the  other  creditors,  who  were 
induced  to  sign  the  agreement  with  a  view  to  liberate  the  defendant  from  any 
further  demands,  on  payment  of  the  proportions  settled ;  as  was  said  by  Lord 
Kenyan  in  Cockshott  v.  Bennett,  2  Term  Rep.  763-^:  and  his  Lordship 
wished  the  case  to  be  argued  on  that  ground.]  To  this  they,  answered,  that  in 
Cockshott  V.  Bennett  and  that  class  of  cases,(a)  the  compositions  were  by 
deed ;  and  there  was  evidence  that  other  creditors  were  induced  by  the  plain- 
tiffs to  accept  the  compositions.  But  here  there  were  no  facts  of  that  descrip- 
tion ;  no  evidence  that  Garland  was  induced  to  become  surety  by  any  under- 
taking of  the  plaintifi&,  or  that  any  of  the  other  creditors  were  induced  to  sign 
by  their  example ;  on  the  contrary,  the  names  of  the  plaintiffs  were  signed 
afler  all  the  others. 

ixarrow  and  Comyn  were  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  If  the  whole  subject  had  been  presented  to 
my  mind  at  the  trial  as  fully  as  it  is  now,  I  should  not  have  had  any  douBt  upon 
the  subject.  It  is  true,  that  if  a  creditor  simply  agree  to  accept  less  from  his 
debtor  than  his  just  demand,  that  will  not  bind  him  :  but  if  upon  the  faith  of 
such  an  agreement,  a  third  person  be^  lured  in  to  become  surety  for  any  part 
of  the  debts,  on  the  ground  that  the  party  will  be  thereby  discharged  of  the 
remainder  of  his  debts ;  and  still  more  when,  in  addition  to  that,  other  credi- 
tors have  been  lured  in  by  the  agreement  to  relinquish  their  further  demands, 
upon  the  same  supposition ;  that  makes  all  the  difference  in  the  case,  and  the 
agreement  will  be  binding.  In  Fitch  v.  Sutton,  our  opinion  proceeded  upon 
the  precise  terms  of  the  case  as  stated  to  us  on  the  report  of  the  evidence  :  if 
the  evidence  had  gone  but  a  very  little  further,  it  would  have  altered  our  deci- 
sion. But  on  the  case  now  presented  to  us,  it  would  be  a  mixed  question  of 
law  and  fact  to  go  to  the  jury,  whether,  after  the  plaintiffs  had  entered  into  this 
composition  in  conjunction  with  Garland  and  the  other  creditors,  it  were  not 
a  fraud  upon  those  persons,  within  the  principle  of  the  case  of  Cockshott  v. 
Bennett,  to  endeavour  to  obtain  a  further  payment  from  the  defendant,  whom 
they  all  purposed  to  liberate  upon  the  terms  of  that  agreement. 

The  other  Judges  assented ;  and  Bay  ley,  J.  added,  that  in  Fitch  v.  Sutton 
the  composition  was  probably  paid  out  of  Sutton* s  own  money :  but  here  the 
plaintiffs  bought  Garland's  security  for  a  part  of  the  debt  upon  the  terms  of 
freeing  the  defendant  from  any  further  demand  afler  payment  of  the  sums 
agreed  upon  ;  which  have  been  paid ;  and  therefore  it  is  a  fraud  upon  Garland 
to  sue  the  defendant  afterwards. 

.  Rule  absolute, 

(a)  Vide  Jackson  v.  Duckaire,  3  Term  Rep.  S51.  Jackson  v.  Lomas,  4  Term  Rep.  166. 
Feise  r.  Randall,  6  Term  Rep.  146,  and  Leicester  v.  Rose,  4  East,  372. 


IN  THE  FORTY-NINTH  YEAR  OP  GEORGE  III.  198 

Winterbourne  v.  Morgan  and  Others. 

11  East,  395;    June  17,  1809. 

Where  one  who  entered  under  a  warrant  of  diatreu  for  rent  in  arrenr  continued  in  pos- 
aeaaion  of  the  goods  upon  the  premises  for  fifteen  days,  during  the  four  last  uf 
which  he  was  removing  the  goods,  which  were  afterwards  sold  under  the  distress ;  held 
that  at  any  rate  he  was  liable  in  trespass  quare  clausum  fregit  for  continuing  on  the 

{^remises  and  disturbing  the  plaintiff  in  the  possession  of  his  house,  after  the  lime  al- 
owedby  law. 

THE  plaintiff  declared  in  trespass,  that  the  defendants  on  the  30th  of 
December  1807  and  on  divers  other  days,  &c.  with  force  and  arms  broke  and  en* 
tered  the  dwelling-house  of  the  plaintiff,  and  then  and  there  disturbed  him  in 
his  pQj»e8sion  thereof,  and  remained  there  for  a  long  time,  to  wit  for  ten  days 
then  next  following,  and  then  and  there  .seized,  took,  and  carried  away  the 
plaintiff's  goods,  and  converted  the  same  to  their  own  use,  against  the  peace, 
d&c.  to  the  plaintiff's  damage  of  500/.  Some  of  the  defendants  demurred 
specially;  and  the  defendant  JUor^att  pleaded  not  guilty;  and  at  the  trial 
'  before  Lord  Ellenhwough,  C.  J.  at  Westminster,  gave  in  evidence,  that  the 
breaking  and  entry  was  made  by  virtue  of  a  warrant  of  distress  issued  by  the 
plaintiff's  landlord  against  the  plaintiff  for  50/.  rent  in  .arrear,  under  which 
the  goods  in  qifestion  were  taken  and  sold  :  but  it  appeared  that  the  defendants 
continued  in  possession  of  the  goods  upon  the  premises  for  eleven  days  before 
they  began  to  remove  them,  and  did  not  quit  the  premises  till  four  days  after 
that,  during  which  four  days  they  werer  employed  in  removing  the  goods ;  after 
which  they  were  sold  in  payment  of  the  rent.  A  question  was  tlien  raised  on 
the  part  of  the  defendants,  whether  as  their  original  entry  and  possession  under 
the  warrant  of  distress  was  lawful,  and  only  their  continuance  in  possession, 
after  the  time  allowed  by  law,(a)  unlawful;  and  the  stat.  11  Geo.  2.  c.  19.  s. 
19,  having  provided,  that  where  any  distress  has  been  made  for  rent,  ^  and  any 
*'  irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  .party  di&- 
"  training,  the  distress  itself  shall  not  therefore  be  deemed  to  be  unlawful, 
''nor  the  party  making  it  be  deemed  a  trespasser  ab  initio;  but  the  party 
"  aggrieved  by  such  unlawful  act  or  irregularity,  shall  and  may  recover  full 
"  satisfaction  for  the  special  damage  he  shall  have  sustained  thereby,  and  no 
"more,  in  an  action  of  trespass^  or  on  the  case,  at  the  election  of  the  plain- 
"  tiff:"  whether  the  action  of  trespass  vi  et  armis  were  the  proper  remedy ;  or 
whether  it  should  not  have  been  an  action  on  the  ease  ?  And  as  the  point 
was  admitted  to  be  new(&),  a  verdict  was  found  for  the  plaintiff,  for  damages, 
and  leave  was.  given  to  the  defendants  to  move*  to  set  it  aside  and  enter  a  non- 
suit, if  the  Court  should  be  of  opinion  that  the  objection  was  well  founded. 
This  was  accordingly  moved  on  a  former  day,  and  the  case  of  Wallace  v. 
King^  1  H.  Blac.  13,  was.  referred  to  in  support  of  the  objection :  where  it 
was  held  that  trover  would  not  lie  for  goods  irregularly  sold  under  a  distress 
since  the  statute  11  Geo.  2;  that  statute  having  exempted  the  party  making 
such  irregular  distress  from  being  deemed  a  trespasser  ab  initio,  and  given  an 
action  on  the  case  to  the  party  grieved :  the  Court  there  considering  trover 
the  same  in  effect  as  trespass.  And  Etherton  v.  Popplewell,  I  East,  139, 
which  was  also  mentioned,  where  the  action^  of  trespass  was  maintained,  was 

(a)  The  st.  2  W.  &.  M.  st.  1.  c.  5,  directs  that  goods  distrained  for  rent  mny  be  appraif^ed 
and  sold,  if  not  replevied  within  5  days  :  and  the  st.  H  G.  2.  c.  19.  s.  10,  provides,  that 
they  may  be  secured  and  sold  upon  the  premises,  in  like  manner,  and  under  the  like  di* 
rertions,  as  under  2  W.  AM. 

(6)  The  case  of  Grifin  ▼.  Scott,  2  Ld.  Ray.  1424,  where  the  landlord,  keeping  a  dts- 
tress  on  the  premises  for  an  unreasonable  time  after  the  5  days  allowed  by  the  st.  2  W. 
A  M.  St.  1.  c.  5;  namely,  fbr  8  days,  was  held  to  be  a  trespasser,  was  before  the  stat.  11 
Geo.  9. 
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distinguished' from  this,  on  the  ground  that  the  defendant  had,  at  the  time  of 
making  the  distress,  turned  the  tenant's  family  out  of  possession ;  which  was 
a  distinct  and  substantive  act  of  trespass,  not  within  the  scope  or  protection 
of  the  act :  and  had  also  continued  in  possession  of  the  house  after  tlie  rent 
was  paid. 

Garrow  and  Puller  shewed  cause  against  the  rule ;  and  admitting  that  a 
mare  irregularity;  as  to  the  manner  of  making  the  distress,  would  not  make 
the  entry  and  continuance  of  the  party  on  the  premises  during  the  five  days 
allowed  by  the  law,  a  trespass;  contended,  that  his  continuing  in  possession 
after  the  time  allowed  by  law  was  in  itself  a'  distinct  trespass,  not  depending 
on  the  previous  regularity  or  irregularity  of  the  distress,  but  altogether  out  of 
the  protection  of  the  act ;  which  was  not  intended  to  cover  subsequent  tres- 
passes, in  continuing  a  wrongful  possession  for  an  indefinite  period,  but  only 
to  prevent  the  originaj  entry,  which  was  in  fact  lawful,  from  being  deemed  a 
.  trespass  by  relation  and  operation  of  law  on  account  of  any  subsequent  irreg<- 
ularity  of  the  party  distraining  during  the  period  allowed  for  his  conttnuing  on 
the  premises,  or  afterwards  in  making  sale  of  the  distress :  reserving  however 
to  the  party  grieved  his  remedy  in  damages  for  any  act  in  itself  unlawful  or 
irregular,  to  li^  recovered  either  in  an  action  of  trespass,  or  on  the  case ;  that 
is,  his  action  of  trespass  for  acts  in  themselves  unlawful,  and  trespasses ;  and 
his  action  on  the  case  for  consequential  injuries.  The  19th  section  of  the 
statute  11  G.  2,  recites  the  hardship  upon  landlords,  against  whom  damages  as 
trespassers  ab  initio  had  been  recovered  to  the  amount  of  the  rent  due  for 
which  the  distress  had  been  made,  on.  account  of  some  subsequent  irregularity 
or  tortious  act  in  the  dispositiori  of  the  distress  taken  ;  and  it  was  to  relieve 
them  from  this  conclusion  of.  law  only  that  the  provision  was  made.  The  2lst 
section  enables  them,  when  sued  in  trespass  or  in  case,  to  plead  the  general 
issue,  and  give  the  special  matters  in  evidence :  without  that,  the  defendants 
must  have  justified  their  entry  and  continuing  in  possession  under  the  distress, 
by  virtue  of  the  statute ;  and  consequently  could  not  have  covered  the  trespass 
for  any  longer  period  than  the  law  allowed  for  such  continuance,  which  is  for 
five  days  only.  And  though  if  a  party  enter  by  leave  for  a  certain  time,  and 
continue  longer,  such  mere  continuance  will  not  make  him  a  trespasser ;  yet 
if  he  afterwards  refuse  to  go  out,  the  action  nlust  be  by  trespass  and  not  case. 
The  case  of  Wallace  v.  King,  1  H.  Blac.  13,  merely  decided,  that  trover 
would  not  lie  by  the  original  owner  for  goods  which  had  been  regularly  dis- 
trained and  regularly  removed  for  the  purpose  of  sale,  though  appraised  after- 
wards by  persons  sworn  before  the  constable  of  another  parish ;  inasmuch  as 
the  statute  protected  the  landlord  from  being  deemed  a  trespasser  ab  initio  by 
relation.  In  Lynne  v.  Moody ,  2  Stra.  851,  which  was  before  the  statute,  the 
Court  held  that  trespass  would  not  lie  merely  for  taking  an  excessive  distress ; 
the  first  taking  being  lawful,  and  there  being  nothing  subsequent  to  make  it  a 
trespass,  as  there  is  where  the  distress  was  abused.  The  subsequent  abuse 
therefore  was  considered  as  a  substantive  act  of  trespass,  which  before  the 
statute  was  carried  back  by  relation  to  the  original  taking  :  and  the  effect  of 
the  statute  is  only  to  save  that  relation^  and  not  to  alter  the  nature  of  the  act 
itself;  leaving  it  therefore  a  trespass  as  committed  at  the  time  of  the  abuse. 
So  in  Etherton  v.  Poppkwell,  1  East,  142,  though  the  original  entry  to  make 
the  distress  were  lawful ;  yet  Lord  Kenyon  said,  that  no  answer  could  be  given 
to  the  action  of  trespass  for  the  excess  of  the  defendant's  conduct  in  turning 
the  plaintiff's  wife  out  of  possession.  And  Mr.  Justice  Grose  relied  also  on 
the  fact  of  the  defendant's  continuing  in  possession  of  the  house  after  the  rent 
was  paid.  They  also  relied  on  the  general  practice  in  the  like  cases  to  implead 
the  wrong-doer  in  trespass,  and  not  in  case. 

Park,  in  support  of  the  rule,  said,  that  as  the  question  had  never  before  been 
raised,  the  practice  of  pleading  in  trespass  could  have  little  or  no  weight  in  the 
construction  of  the  statute.    If  the  party  be  still  deemed  a  trespasser  for  contin* 
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uing  on  the  premises  after  the  period  allowed  for  removing  the  goods  at  the 
expiration  of  the  fi?e  days,  or  for  doing  any  other  unlawful  or  irregular  act 
there,  arising  put  of  his.  possession  of  the  distress,  it  will  not  in  effect  be  of 
any  avail  to  him  that  he  is  not  to  be  deemed  a  trespasser  ab  initio.  There  is 
nothing  in  the  statute  of  Geo.  2,  to  confine  the  protection  to  acts  done  within 
five  days.  It  meant  to  put  the  entry  of  the  landlord,  and  his  possession  of 
goods  under  a  distress,  on  the  same  footing  as  if  made  and  taken  by  leave  of 
the  tenant ;  leaving  to  the  latter  his  remedy  by  trespass,  or  case,  for  any  spe- 
cific damage  which  he  should  sustain  by  the  wrongful  or  irregular  act  of  the 
other.  But  in  order  to  make  this  option  consistent  with  the  general  provision 
of  the  statute  it  must  be  understood  that  the  action  of  trespass  was  to  be  con- 
fined to  distinct  and  independent  acts  of  wrong,  disconnected  with  the  entry 
or  continuance  on  the  premises  by  the  distrainors  for  the  purpose  of  the  dis- 
tress, or  the  subsequent  treatment  of  the  distress,  such  as,  in  Etherton  v.  Pop* 
piewellf  the  expulsion  of  the  tenant's  wife  frotn  the  house,  or  any  wrongful  act 
done  after  the  distress  was  settled.  But  here  there  is  nothing  of  that  sort,  in 
addition  to  the  mere  act  of  continuing  on  the  premises  beyond  five  days ;  for 
which,  if  the  defendant  had  entered  by  leave  of  the  plaintiff,  trespass  would 
not  have  lain  at  common  law.  And  such  continuance  can  only  be  made  an 
act  of  trespass  by  considering  that,  which  is  in  fact  all  one  continuance  from 
the  original  entry,  as  a  distinct  and  original  entry  after  the  five  days.  By  thia 
form  of  declaring  the  defendant  has  no  notice  for  what  specific  act  of  trespass 
and  damage  he  is  sued  ;  which  the  statute  meant  to  give  him.  It  treats  him 
as  a  trespasser  ab  initio,  beginning  with  his  breaking  and  entering,  which 
must  be  referred  to  the  original  breaking  and  entering,  to  which  only  it  applies 
in  fact.  Then  the  20th  section  which  provides  ''  that  no  tenant  shall  recover 
in  any  action  for  any  such  unlawful  act  or  irregularity  as  aforesaid,  if  tender 
of  amends  have  been  made  by  the  party  distraining  before  such  action  brought,'' 
will  be  rendered  nugatory  ;  for  the  landlord  cannot  tell  ibr  what  trespass  the 
tenant  seeks  to  recover,  and  therefore  cannot  apportion  the  amends  to  be  ten* 
dered.     The  case  of  Wallace  v,  Kingy  1  H.  Blac.  13,  governs  this. 

Lord  Ellenborouoh,  C.  J.  I  should  have  had  great  doubt  in  this  case, 
whether  upon  the  construction  of  the  statute  the  action  of  trespass  were  well 
founded,  if  one  of  the  trespasses  charged  and  proved  had  not  been  the  taking 
and  removing  of  the  goods  from  the  premises,  and  the  disturbance  of  the 
plaintiff^s  possession  of  his  house  afier  the  time  when  by  law  they  ought  to 
have  been  removed ;  and  the  case  had  only  rested  upon  the  mere  personal  re- 
maining of  the  party  on  the  premises  without  any  act  done  by  him  after  the 
time  allowed  by  law.  The  statute  provides,  that  where  the  entry  for  the  dis- 
tress is  lawful,  the  distrainor  shall  not  be  deemed  a  trespasser  ab  initio  by  rea- 
son of  any  irregularity  or  unlawful  act  done  by  him  afterwards ;  but  the  party 
grieved  shall  recover  satisfaction  for  the  special  damage  thereby  sustained,  and 
no  more,  in  an  action  or  trespass  or  an  the  case  at  the  election  of  the  plaintiffs. 
But  I  cannot  consider  this  election  as  giving  him  the  option  of  either  of  those 
remedies  in  every  case  of  an  unlawful  act  or  irregularity,  whether  adopted  to 
the  nature  of  such  act  or  not,  by  the  general  rules  of  law.  I  cannot,  for 
example,  consider  it  as  enabling  him  to  maintain  trespass  against  the  distrainor 
either  for  an  excessive  distress,  or  for  a  detaining  in  his  hands  of  the  proceeds 
of  the  goods  sold  under  the  distress  ultra  the  rent  and  costs.  I  must  therefore 
understand  the  option  as  given,  according  to  the  subject  matter  of  the  griev- 
ance, t.  e.  to  maintain  trespass,  where  by  the  general  rules  of  law  trespass 
would  be  the  proper  remedy ;  and  case,  where  case  would  be  so.  And  in  the 
instance  I  have  last  put,  if  the  party  grieved  chose  to  waive  his  complaint  for 
the  tort,  and  to  bring  assumpsit  to  recover  back  the  surplus  money  withheld 
from  him,  I  see  no  reason  why  he  may  not  do  so.  The  statute,  however,  hav- 
ing said,  that  the  party  whose  entry  was  at  first  lawful  shallnot  be  deemed  a 
trespasser  ab  initio  for  any  subsequent  irregularity  or  unlawful  act,  I  should 
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have  had  great  douht  whether  the  mere  act  of  remaining  in  possession  of  the 
goods  01)  the  premises  after  the  time  allowed  by  law»  if  the  same  had  not  been 
accompanied  or  followed  by  the  act  of  removing  them,  must  not  have  been 
referred  to  the  original  lawful  entry  by  the  operation  of  the  statute;  and 
thereby  have  assimilated  this  to  the  case  of  one  who  enters  by  leave  of  the 
owner,  and  does  not  quit  at  the  time,  or  after,  the  purpose  satisfied  to  which 
his  leave  extended*;  who  according  to  the  doctrine  discussed  in  the  Six  Car- 
penters' case,  8  Rep.  146,  is  not,  by  merely  not  dmng  what  he  should,  a  treS' 
passer.  I  would  not  be  understood  to  say,  that  in  no  case  will  a  party  be  a 
trespasser  by  continuing  in  possession  of  another's  property  after  the  time 
allowed  by  law  :  such  continuance  may,  and  in  many  cases  must  be  accompa* 
nied  by  a  repetition  of  the  same  or  different  acts  of  trespass,  with  those  which 
attended  the  original  entry  :  but  my  doubt  arises  upon  the  particular  provision 
of  this  statute,  which  says  that  he  shall  not  be  deemed  a  trespasser  ab  initio  by 
reason  of  any  subsequent  tinl awful  act  or  irregularity,  t.  e.  merely  on  such  ac- 
count :  and  from  the  difficulty  of  saying  when  and  in  what  cases  the  mere  con- 
tinuance of  a  lawful  entry  and  possession  would  by  the  general  rules  of  law 
become  a  new  substantive  trespass.  The  true  test,  as  it  appears  to  me,  by 
which  it  may  be  decided  whether  a  mere  remaining  on  the  premises,  without  a 
new  breaking  and  entering,  be  properly  a  trespass,  where  the  original  breaking 
and  entering  is  protected  from  beihg  so  by  the  provision  of  the  statute,  is  by 
considering  whether  a  declaration  in  trespass,  that  the  defendant  with  force 
and  arms  remained  on  the  premises  for  so  many  days,  without  more,  would  be 
good.  I  am  not  at  present  aware  of  any  authority  or  principle  of  law  which 
would  warrant  such  a  mpde  of  declaring  in  trespass.  In  this  case,  however, 
as  I  have  said  already,  we  are  not  driven  to  the  necessity  of  deciding  whether 
the  mere  act  of  remaining  on  the  premises  after  the  allowed  time  be  a  trespass 
in  itself,  inasmuch  as  the  act  of  removing  the  goods  after  such  time  appears  to 
me  to  be  a  substantive  trespass  :  and  that  notwithstanding  the  party  removing 
may  have  acquired  a  lawful  property  in  the  gqods  themselves  by  means  of  a 
distress  originally  lawful.  For  it  is  not  a  necessary  consequence > of  law  from 
the  circumstance  of  my  having  goods  in  another  man's  close,  that  I  may  re- 
move them  by  my  own  act:(ci)  and  it  appears  to  me  to  make  no  difference 
that  I  might  once  have  removed  those  goods  from  the  place  where  they  now 
are,  ^nd  have  done  all  necessary  acts  for  the  purpose,  without  being  a  tres- 
passer, when  the  authority  which  exempted  me.  from  being  aohas  wholly  ceased. 
After  that  period  perhaps  even  a  mere  act  of  egress,  but  much  more  probably 
tlie  active  interference  with  goods  antecedently  on  the  premises,  by.  changing 
their  position  there  and  removing  them  therefrom,  may  be  deemed  a  trespass ; 
and  if  the  latter  act  be  a  trespass,  it  is  sufficient  for  the  purpose  of  the  present 
action. 

Grose,  J^  agreed  on  the  same  ground. 

Le  Blanc,  J.  I  thinly  that  this  action  is  maintainable;  and  I  wish  not  to 
be  concluded  in  any  subsequent  case  from  saying  that  a  party  might  be  a  tres- 
passer by  continuing  on  the  premises  wrongfully,  even  though  he  did  not  re- 
move the  goods  therefrom  after  the  time  allowed  by  law.  All  that  the  act,  as 
I  conceive,  meant  to  say,  was,  that  a  party  whose  entry  was  lawful  to  take  a 
distress  on  the  premises  should  not  be  made  a  trespasser  ab  initio  for  apy  sub- 
sequent irregularity,'  as  he  was  deemed  to.be  before  that  act.  The  object  of 
it  was  to  separate  that  which  he  had  a  right  to  do  from  that  which  was  irreg- 
ular and  unlawful :  and  therefore  it  meant  to  say,  that  the  landlord  should  not 
be  deemed  a  trespasser  for  isntering  and  taking  the  goods  in  the  first  instance, 
or  for  continuing  in  the  possession  of  them  on  the  premises  for  so  long  time 
as  the  law  allowed  him  to  continue  there :  but  that  if  he  continued  there  after 
that  time,  he  should  be  treated  as  a  trespasser  for  that  which  was  in  law  a  tres- 

(a)  Vide  Cro.  Eliz.  346,  and  8  Rol.  Eep.  65. 
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pass ;  or  be  liable  to  an  action  on  the  case  for  such  injuries  as  would  in  law 
subject  hinhto  that  remedy  by  the  party  grieved,  according  to  the  nature  of 
the  act  done  by  hjm.  I  admit,  that  if  he  did  not  continue  on  ihe  premises 
after  the  time  allowed  by  iiMv,  but  were  guilty  of  an  irregularity  during  that 
time,  he  would  not  be  liable  in  trespass  quart  elausumf regit ^  because  his  con* 
tinuance  there  for  the  purpose  of  guarding  the  distress  would  be  lawful :  but 
here  he  remained  there  after  that  time ;  and  that,  I  think,  made  hioa  a  tres* 
passer*  even  if  he  had  not  taken  away  the  goods  afterwards. 

Bayley,  J.  I  am.  bound  to  say,  upon  what  appears  to  me  to  be  the  true 
construction  of  the  statute,  that  the  defendant  in  this  case  was  a  trespasser  : 
and  that  trespass  is  the  proper  remedy  against  a  person  who  has  made  a  distress 
continuing  upon  the  premises >  after  the  time  allowed  by  law ;  because  I  think 
his  continuing  there  in  possession  of  the  goods  after  that  time  did  not  direst 
him  of  the  property  in  those  goods  taken  under  the  distress,  or  make  him  liable 
to  an  action  of  trespass  for  jemoving  them  after  that  time :  and  if  not,  this 
action  would  not  be  maintainable  if.  he  were  -not  a  trespasser  by  continuing  on 
the  premises  after  the  time  allowed  by  law  for  removing  the  goods.  A  con- 
tinuation of  every  trespass  is  in  Ijiw  a  new  trespass,  as  a  continuation  of  every 
imprisonment  beyond  the  time  flowed  by  law  is* a  new  imprisonment.  I  con- 
sider this  declaration  as  imputing  to  the  defendant  that  for  every  day's  contin- 
uance on  the  premises  after  the  time  allowed  by  law,  he  was  a  trespasser,  and 
therefore  that  he  was  a  trespasser  for  nearly  ten  days  of  the  time.  The  jury 
were  not  to  give  the  plaintiff  damages  for  the  defendant's  continuing  upon  the 
premises  for  the  time,  during  which  he  was  justified  in  remaining  there  by  the 
act :  but  the  defendant  was  to  be  considered  a  trespasser;  and  the  plaintiff 
entitled  to  damages,  for  the  time  the  defendant  remained  there  afterwards.(l) 

Rule  discharged. (a) 


Chambers  v.  Jones. 

11  East,  406.    Juae  19, 1809. 

A  plea  to  an  action  asainst  the  marahal,  &c.  for  the  escape  of  a  prisoner  in  castody  for  a 
'debt,  after  stating  the  return  of  the  prisoner  into  custody  after  such  escape,  before  action 
brought,  dbc.  ought  to  shew  a  detention  of  him  by  the  officer  down  to  the  commence* 
ment  of  the  action,  or  a  legal  discharge  from  that  detention  :  and  therefore  though  the 
plea'  only  stated  that,  afler  the  return  of  the  prisoner  into  custody,  the  defendifnt  did 
thereupon  then  andaftencard^  keep  and  detain  the  said  prisoner  in  his  custody  in  exe- 
cution, &c.  under  and  by  virtue  of  the  said  commitment,  &c.  and  the  replication  tra- 
versed that  after  the  prisoner's  return  the  defendant  did  keep  and  detttin  him  in  custody 
in  execution,  &c.  in  manner  and  form  as  slated  in  the  plea ;  a  detention  down  to  the 
commencement  of  the  action,  or  until  a  legal  discharge  from  such  detention,  is  virtually 
implied  in  the  plea,  and  included  in  the  traverse ;  and  therefore  the  plea  is  negatived 
by  shewing  in  evidence  that  after  the  prisoner's  return,  he  again  escaped,  and  died  out 
of  custody. 

THIS  was  an  action  of  debt  against  the  marshal  for  an  escape,  in  which 
the  declaration  alleged  a  recovery  had  against  H,  Cauljield  for  2120/.  dam- 

(1)  [See  ace.  Woglam  v.  Cowperthteaite,  2  Dai.  68.  See  also  MeKinney  v.  Reader,  6 
W.  34.    Fisher  v.  ,ilgar,  2  C.  dt  P.  374»     Bradby  on  Distresses,  by  Adams,  154-5.— W.] 

(a)  VVashborn  against  Black,  Sittings  at  Westminster  after  Michaelmas  1774.  Buller 
J.'s  MS. — Trespass  for  entering  a  house,  and  taking  goods,  &c.  This  was  done  in  tak- 
ing a  distress  for  rent.  After  the  distress  was  taken  a  man  was  left  in  possession  till  the 
5th  day,  and  then  the  goods  we^e  replevied.  During  the  five  days  the  person  left  in  the 
house  went  into  different  parts  of  it.  Mr.  Dunning  insisted  that  he  was  a  trespassfer;  for 
he  ought  either  to  have  put  the  goods  all  into  one  room,  and  kept  possession  of  that  only, 
or  to  have  removed  the  goods  out  of  the  house.  And  he  cited  a  case  of  Thornton  v.  Cru' 
tker  and  Others,  C.  B.  Mich.  9  G.  3,  before  Lord  Chief  Justice  Wilmot,  where  it  was  so 
holden. — Lord  Mansfield,  C.  J.  said,  that  the  atrict  law  was  so  ;  and  that  the  man  might, 
if  be  pleaaed,have  stripped  every  room,  and  put  all  the  goods  together,  and  by  thatmeaoa 
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ages  in  a  certain  action ;  that  a  writ  of  ntm  mmttas  ca,  sa,  iasaed  lo  the  aheriff, 
upon  which  he  took  H,  C,  in  execution  for  the  daaoages ;  that  H.  C.  was  af^ 
terwards  duly  committed  to  the  defendant's  custody,  there  to  remain  in  exe- 
cution at  the  suit  of  the  plaintiff  until,  &c. ;  and  that  the  defendant  afterwards, 
and  whilst  H,  C.  remained  in  his  custody  as  aforesaid,  permitted  him  to  escape; 
the  plaintiff  not  being  satisfied  his  damages,  &c.  The  defendant  pleaded,  Irt^ 
nil  debet.  2dly,  That  after  the  commitment  of  H.  C.  in  execution  ^r  tiM 
damages  aforesaid,  to  wit,  on  the  Ist  of  January  1606,  H,  C,  wrongfully,  and 
without  the  privity  or  consent  of  the  defendant,  escaped  out  of  his  custody ; 
and  that  afterwards,  and  before  the  exhibiting  of  the  plaintiff's  bill,  and  before 
the  defendant  had  notice  of  such  escape  of  if.  C,  to  wit,  on  the  2d  of  Jomi- 
ary,  H,  C,  returned  back  again  into  the  defendant's  custody,  as  such  marshal ; 
and  that  the  defendant,  as  such  marshal,  did  thereupon  then  and  afterwards 
keep  and  detain  the  said  H.  C.  in  his  custedy  in  execvtion  at  the  suit  of  the 
plaintiff  for  the  said  damages,  under  and  by  virtue  of  the  said  Commitment, 
to  wit,  at  W,,  &c. ;  which  said  escape  of  the  said  H.  C  in  this  plea  mention- 
ed is  the  same  escape  whereof  the  plaintiff  has  above  complained.  And  that 
H.  C.  after  he  had  so  returned,  and  after  the  exhibiting  of  the  plaintiff'a  bill, 
to  wit,  on  the  10th  of  September  in  the  same  year,  died  :  and  this  the  defend* 
ant  is  ready  to  verify.  Replication  to  the  2d  plea.  That  the  defendant,  aa 
such  marshal,  did  not,  after  the  return  of  H.  C.  into  his  custody,  as  in  that 
plea  is  stated,  keep  and  detain  him  in  his  custody  in  execution  at  the  suit  of 
the  plaintiff,  tn  manner  and  farm  as  the  defendant  hath  in  his  plea  alleged. 
On  which  there  was  issue. 

It  appeared  in  evidence,  at  the  trial  before  Lord  Ellenboraugh,  at  the  sit- 
tings in  Middlesex,  that  the  prisoner,  who  had  the  benefit  of  the  roles,  did 
escape  and  return,  as  stated  in  the  plea ;  and  that  after  that  return  he  was  in 
the  defendant's  custody  in  execution  at  the  plaintiff's  suit,  but  that  he  again 
escaped  and  died  out  of  custody ;  though  the  body  was  afterwards  brought 
within  the  rules  again.  Whereupon  it  was  objected,  that,  upon  the  issue  join- 
ed between  these  parties,  the  plaintiff  was  not  entitled  to  recover,  inasmuch 
as  all  the  facts  stated  in  the  plea  and  affirmed  by  the  defendant,  in  the  issue 
joined,  were  proved.  That  the  first  escape  was  effectually  answered :  and  that 
if  the  plaintiff  meant  to  rely  upon  a  second  escape,  he  should  have  new-assign- 
ed it.  The  objection,  however,  was  overruled  at  the  trial,  and  the  plaintiff 
recovered  a  verdict  for  the  amount  of  the  debt ;  the  point  being  reserved  for 
further  consideration  upon  a  motion  for  a  new  trial.  The  case  v^as  accord- 
ingly moved ;  and  the  rule  for  setting  aside  the  verdict  and  granting  a  new 
trial  was  supported  on  a  former  day  in  the  last  term,  by  The  Attamey^Oeneral, 
Topping,  and  Marry  at ;  and  was  opposed  by  Scarlett  and  Owen.  The 
grounds  of  the  argument  and  the  principal  authorities  were  afterwards  fully 
stated  by  the  Court  in  delivering  their  judgment.     And  after  consideration,   . 

I^rd  Ellenborouoh,  C.  J.  now  delivered  the  opinion  of  the  Court,  (after 
stating  the  pleadings,  and  the  facts  of  the  case  as  before  mentioned ;)  his 
Lordship  proceeded — ^Upon  this  evidence  the  point  was  taken  at  the  trial, 
which  has  been  insisted  upon  before  the  Court,  that  according  to  the  issue 
joined  between  the  parties,  this  evidence  did  not  entitle  the  plaintiff  to  a  ver- 
dict :  that  the' first  escape  was  effectually  cured  by  the  prisoner's  return ;  and 
that  to  have  recovered  in  respect  of  the  second  escape,  there  ought  to  have 
been  a  new  assign rpent.     The  issue  joined  was,  whether  the  defendant  kept  and 

greatly  dnmaged  them ;  but  iDstead  of  dbing  that,  he  acted  for  the  benefit  of  the  plain- 
tiff, and  left  the  goods  as  he  found  them  :  therefore  he  should  leave  it  to  the  jury  to  con- 
sider whether  the  plaintiff  did  not  consent.  The  only  evidence  of  consent  was  that 
Mrs.  fVashhom  had  said  how  much  she  was  obliged  to  Mr.  Mountfort^  who  had  acted 
like  a  gentleman.  And  on  this  his  Lordship  left  it  to  the  jury  to  consider,  whether  the 
plaintiff  did  not  consent  to  an  act  which  he  said  was  clearly  for  his  benefit. — Verdict  fbr 
the  defendant. 
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detained  the  prisoner  after  his  return  in  manner  and. form  as  the  plea  alleged  : 
and  the  allegatioa  in  the  plea  is,  that  apon  the  priapner's  retarn,  the  defendant 
did  then  and  afterwards  keep  and  detain  him.    The  plea  therefore  is  altogether 
indefinite  as  to  the  period  of  detention  ;  lind  the  proof  of  any  detention,  even 
for  a  single  moment,  after  the  return,  would  satisfy  the  literal  terms  of  it.     It 
must  be  understood,  howerer,  that  the  defendant  meant,  that  there  had  been 
such  a  detention  as  would  make  the  return  an  answer  to  the  action ;  t.  e,  that 
he  had  so  kept  and  detained  the  prisoner  as  to  be  no  longer  lialile  for  the  first 
escape.     And  this  brings  us  to  the  question,  Whether  upon  a  plea  of  sobse* 
quent  return,  it  be  necessary  to  state  any  and  what  detention  ?    If  it  be  not 
necessary  to  state  any  detention,  or  if  it  be  sufficient  to  state  some  detention 
without  bringing  it  down  to  the  period  when  the  action  was  commenced,  there 
ought  to  have  been  a  new  assignment :  but  if  it  be  essential  to  state  a  deten- 
tion, and  to  shew  that  it  either  continaed  when  the  action  was  commenced/ 
or  that  something  had  intervened  to  pat  a  legal  termination  to  it ;  a  detention 
to  the  time  of  tlw  action  must  be  considered  as  the  detention  properly  in  issue 
upon  these  pleadings :  and  as  the  evidence  negatived  such  a  detention,  the  ver* 
diet  for  the  plaintiff  is  right.     In  Grijiths  r.  Eyles,  1  Bos.  and  Pul.  413,  the 
I^ea  of  subsequent  return  alleged  a  detention  to  the  commencement  of  the  ac- 
tion :  and  Eyre,  C.  J.  seems  to  have  thought,  that  it  would  have  been  a  good 
replication  in  such  case  to  have  stated,  that  the  defendant  had  not  kept  the 
prisoner  in  custody  from  the  time  of  the  return  :  and  that,  upon  such  a  re- 
plication, proof  of  an  escape  after  the  first  return  would  have  been  admis- 
sible, and  would  have  entitled  the  plaintiff  to  a  verdict.    This  shews,  that  in 
his  opinion  it  was  necessary  to  allege  a  detention  in  the  plea,  and  to  shew 
that  it  continued  to  the  time  of  the  action :  and  this  opinion  will  appear 
corroborated  by  several  authorities.    The  pleas  of  recaption,  or  return  (which 
for  this  purpose  are  the  same  in  point  of  effect)  always  state  a  detention  at 
the  time  of  the  action;  or  shew  that  it  has  been  terminated  by  legal  means. 
In  Whiting  v.  Reynell,  Cro.  Jac.  657,  the  plea  was,  that  the  defendant  had 
retaken  the  prisoner,  and  yet  hath  him.    In  The  Queen  v.  Brings,  Litt.  Ent. 
151,  the  plea  (which  was  signed  by  Sir  Edward  Northey)  was,  that  the  de- 
fendant had  retaken  the  prisoner,  and  that  he  yet  detains  him.    In  Clench  v. 
Mullens,  M.  16  Geo.  2.    2  Richardson's  B.  R.  Practice,  90,  there  is  a  simikr 
plea  signed  by  Mr.  Serjt.  Draper;  and  in  Chambers  v.  Gambier,  and  Gray  v. 
Gamhier,  H.  8.  G.  2,  similar  pleas  were  signed  by  Mr.  Serjeant  Hawkins,    Re- 
ference may  also  be  made  to  2  Thomps.  Entr.  143.  151.    Read's  Declarations, 
204.  5  Wentworth's  Pleadings,  228.  241,  un&io  Bonafaus  v.  Walker,  2  Term 
Rep.   127.     In   Willes  v.  Gambier,  Pract.  Reg.  199,  the  defendant  pleaded 
a  return,  and  a  detention  till  the  orisoner  was  discharged  by  the  Court  of  Com- 
mon Pleas,  by  virtue  of  the  ^ct  for  relief  of  debtors  with  respect  to  the  im- 
prisonment of  their  persons.     To  this  plea  there  was  a  demurrer ;  and  the 
ground  of  objection  was,  that  the  plea  oaght  to  have  shewn  that  all  the  proper 
previous  steps  had  been  taken  to  make  the  discharge  legal.    The  Court  over- 
ruled the  dehiurrer ;  because  the  defendant  was  ^und  to  obey  the  order  of 
the  Common  Pleas,  and  could  not  question  its  validity.     This  case,  however, 
shews,  that  it  was  understood  both  at  the  bar  and  by  the  Bench,  that  it  was 
essential  in  the  plea  to  shew  a  detention  :  and  to  account  for  its  not  continu- 
ing dowii  to  the  time  of  the  action.    If  a  momentary  detention  would  have 
done,  and  the  plea  would  equally  have  been  a  bar  whether  that  detention  were 
legally  determined  or  not,  the  counsel  could  never  have  taken  the  objection, 
that  the  discharge  was  not  properly  pleaded  ;  nor  can  it  be  expected  that  the 
Court  would  have  decided  upon  it.     But  a  more,  unequivocal  case  is  Merit&n 
r.  Briggs,  1  Ld.  Raym.  99 :  the  defendant  there  pleaded  a  recaption,  without 
stating  that  he  still  detained  the  prisoner :  the  plaintiff  trarertod  the  recap- 
tion; but  added  in  the  traverse,  quod  adhuc  detinet;  so  as  to  make  the  then 
detention  parcel  of  the  issue :  the  defendant  demurred,  and  shewed  for  cause. 
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that  the  plaintiff  had  inclocled  in  his  traverse  matter  not  alleged  in  the  plea, 
riz.  quod  adhue  tktinei ;  and  he  inatated,  that  if  the  defendant  had  suffered  the 
prisoner  to  esekpe  a  month  afler  the  recaption,  yet  the  plaintiff  should  be 
barred  by  the  recaption  for  the  old  escape,  and  should  have  a  new  action  for 
the  new  one :  but  this  was  denied  by  HoUf  C.  J. ;  and  judgment  for  the  plain- 
tiff. Now  upon  what  principle  could  this  judgment  proceed  but  this,  that  the 
recaption  was  no  protection  to  the  sheriff,  nor  any  answer  to  the  action,  unless 
there  was  a  subsequent  detention  to  the  time  of  the  action  or  a  legal  discharge 
from  that  detention:  that  such  a  detention  therefore  was  to  be  considered  as 
being  virtually  implied  in  the  plea,  and  that  the  plaintiff  might  therefore  in- 
clude it  in  hia  traverse.  As  the  precedents,  therefore,  invariably  shew  a  de- 
tention down  to  the  commencement  of  the  action,  or  a  legal  discharge  from 
it:  as  the  cases  of  Griffiths  v.  Eyles,  Willis  v.  Oambier,  and  Meritan  v. 
BriggSf  import  that  this  ought  to  be  shewn :  we  are  of  opinion  that  the  plea 
in  this  case  ought  to  be  considered  as  implying,  that  there  had  been  from  the 
time  of  the  prisoner's  return  a  valid  and  operative  detention ;  and  as  such  de- 
tention was  negatived  by  the  evidence,  the  verdict  was  properly  found  for  the 
plaintiff,  and  this  rule  ought  to  be  discharged. 

Rule  discharged. 


Binns  v.  Morgan. 

Il£a8t^4n.    June  19, 1809. 

After  declaration  filed  conditionally  in  a  town  cause  until  ipecial  bail  should  be  put  in 
ond  perfected,  and  notice  thereof  served,  the  defendont  has  only  four  days  for  pleading 
in  abatement ;  and  if  he  put  in  special  bail  on  the  4th  day,Vhich  are  excepted  to  on  the 
5tb,  and  not  justified  till  the  9th,  he  is  too  late  then  to  plead  in  abatement :  and  the 
plaintiff  having  demanded  a  plea,  and  none  other  being  pleaded,  is  entitled  to  side 
judgment  as  for  want  of  a  plea. 

THIS  was  a. rule  for  aetting  aside  interlocutory  judgment  and  subsequent 
proceedings  for  irregularity.  The  defendant  was  held  to  bail  on  process 
returnable  on  the  Ist  return  of  Easier  term,  I9th  of  April.  On  the  20th  of 
April  a  declaration  was  filed  conditionally  until  special  bail  should  be  put  in 
and  perfected,  and  notice  of  such  declaration  served,  in  the  name  of  John 
Morgan ;  to  which  the  defendant  was  to  plead  in  four  days :  and  a  rule  to 
plead  was  given  the  next  day.  On  the  24th  special  bail  was  put  in  for  the 
defendant  by  the  name  of  Isaac  Morgan ,  sued  by  the  name  o(  John  Morgan, 
and  notice  thereof  was  served  at  9  o'clock  that  night.  Exception  to  the  bail 
was  enterjed,  and  notice  served,  on  the  25th.  On  the  27th  the  defendant  gave 
notice  of  adding  and  justifying  bail  for  the  29th :  on  whidh  day  the  bail  justified. 
The  plaintiff  demanded  a  plea  on  the  Ist  of  May;  and  on  the  2d  of  May- the 
defendant  took  the  declaration,  which  had  been  filed  conditionally  as  above, 
out  of  the  office,  aiid  filed  a  plea  of  misnomer,  in  abatement,  that  his  Chris- 
tian name  was  Isaac,  and  not  John.  And  the  question  was,  Whether  he  were 
out  of  time  to  plead  in  abatement?  If  be  were,  the  interlocutory  judgment, 
which  was  signed  on  the  16th  of  May,  for  want  of  a  plea,  was  irregular : 
otherwise,  nojt. 

Park  shewed  cause  against  the  rule,  and  insisted  that  there  was  no  dis- 
tinction between  the  time  for  pleading  in  abatement  to  a  declaration  filed 
conditionally  or  absolutely ;  the  defendant  was  equally  bound  to  plead  in  four 
days.  If  he  lose  his  opportunity,  by  not  putting  in  and  perfecting  his  bail  in 
time,  it  is  his  own  fault. 

Lowes,  contra,  said  that  a  defendant  cannot  plead  in  abatement  till  he  has 
put  in  and  perfected  his  bail ;  except,  as  was  held  in  Dimsdall  v.  Neilson,{a) 

(a)  2.East,  406.  There  the  Court  held,  iti  the  case,  of  a  country  causei,  that  if  the  de* 
fiiodaat  pat  in  special  bail  in  time,  be  might  plead  in  abatement,  tboagb  the  bail  were 
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in  a  country  cause,  from  the  necessity  of  the  case :  bat  this  was  a  town  cause. 
The  time  for  putting  in  bail  did  not  expire  till  the  24th ;  and  that  falling  on  a 
Sunday,  the  defendant  had  till  the  25th:  Then  came  the  exception,  which 
postponed  the  perfecting  bail ;  but  the  same  bail  were  perfected  on  the  29th  of 
April;  and  within  4  days  after  that,  namely,  on  the  2d  of  May,  (there  being 
no  demand  of  plea  till  the  ist)  the  plea  in  abatement  was  filed :  which  he 
contended  to  be  in  time :  otherwise  a  defendant  in  this  situation  will  be  ousted 
of  his  plea  in  abatement. 

Batlet,  J.  The  defendant  might  have  put  in  bail  within  the  four  days,  and 
given  notice  of  justifying  them,  and  then  pleaded  in  abatement :  and  if  the 
bail  were  afterwards  perfected,  the  plea  wouJd  have  stood  good. 

Per  Curiam,  The  plea  in  abatement  was  out  of  time,  and  therefore  the 
judgment  was  regularly  signed. 

Rule  discharged. 


PiU  V.  Taylor. 

11  East,  414.    Jane  20, 1809. 

Oae  who  at  the  time  of  a  prize  taken  by  a  cugtom-house  cutter  bore  the  commission  of 
mate^but  vrnB  acting  commander  on  board,  under  an  order  from  the  commissioners, 
communicated  bjf  letter  to  the  collector  of  the  port  to  which  the  cutter  belonged,  and 
by  him  communioated  by  fetter  to  such  mate,  is  entitled  to  the  c»mmandtr*s  share  of  the 
prize  under  the  king's  warrant  of  the  26th  of  November  1803,  referring  to  his  former 
warrant  of  the  4th  of  Jidy  1803,  which  speaks  generally  of  the  share  to  be  given  to 
the  commander,  officers  and  crew,  as  a  reward  for  their  service :  and  this,  though  the 
former  commander,  whose  commission  as  such  had  before  been  withdrawn  iind  cancel- 
led by  order  of  the  commissioners,  on  some  supposed  misconduct,  was  afterwards  re- 
stored, and  a  new  commission  granted  to  him,  bearing  the  same  date  as  his  former 
commission,  which  was  before  toe  prize  taken.  And  such  acting  commander  was  held 
to  be  entitled  to  the  full  share  of  commander,  without  deducting  the  share  of  a  depvted 
mariner,  who,  at  the  time  of  such  capture  made,  was  on  board  acting  as  mate,  by  like 
authority. 

THIS  was  an  action  of  assumpsit  for  money  had  and  received  to  the  plain- 
tiff's use  by  the  defendant,  and  on  the  common  money  counts.  The  defend- 
ant pleaded  a  tender,  before  action  brought,  as  to  20242.  6s,  2d, ;  which  he 
paid  into  court;  and  the  general  issue,  as  to  the  residue  of  the  demand.  The 
plaintiff,  by  his  replication,  admitted  the  tender,  and  accepted  the  same  ten- 
dered in  satisfaction  of  so  much  of  his  demand ;  «nd  then  proceeded  to  recover 
the  further  extent  of  such  demand  ;  on  which  issue  was  joined.  And  at  the 
trial  a  special  verdict  was  found,  stating  that  in  substance:  That  J.  if.  Allan, 
on  the  26th  of  March  1803,  was  th^  commander  of  the  Hindt  cutter,  in  the 
service  of  the  commissioners  of  the  customs,  by  virtue  of  a  commission  from 
them,  dated  20th  of  Octcber  1801,  (which  was  set  out.)  That  on  the  26th  of 
March  1803,  the  commissioners,  by  their  order  of  that  date,  directed  to  the 
comptroller  and  collector  of  the  customs  at  Falmouth,  aAer  noticing  certain 
charges  which  had  been  preferred  against  Mr.  Allan,  commander  of  the  Hinde 
cuttef ,  of  inactivity  and  inattention  to  the  service  in  which  he  was  employed ; 
of  which  charges,  after  reading  the  evidence  against  him  and  his  answer  there- 
to, he  appeared  to  them  to  be  guilty,  ''  and  consequently  an  unfit  person  to  be 
any  longer  employed  in  the  service  of  that  revenue :''  they  stated  that  they 
had  "  dismissed  him  therefrom ;"  and  directed  the  comptroller  and  collector 
"  to  call  in  his  commission  and  instructions,  and  transmit  the  same  to  the  board 
cancelled"  And  they  also  enjoined  those  officers  to  take  care  that  the  cutter 
should  be  kept  at  sea  '*  under'the  command  of  the  mate,  to  the  end  that  the  service 

not  perfected  till  after  the  four  days,  if  they  were  ultimately  perfected  within  the  time 
allowed  by  the  practice  of  the  Court.    And  the  same  point  was  ruled,  on  the  authority 
of  that  ease,  in  Holland  v.  AMen,  M.  47  G.  3.  B.  R,,  which  waa  a  town  cause. 
Vou  VI.  26 
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might  not  saffer,  until  (mother  commander  should  be  appointed ;"  and  thej  were 
"  to  pay  the  said  mate  the  usual  allowaace  for  victualiing  during  the  time  he  should 
act  as  commander"  That  in  canaeijuence  of  such  order,  the  said  comptroller  and 
collector  called  in  Allan's  commission  as  such  commander ;  and  it  was  delivered 
up  and  cancelled  on  the  29th  ot  March  1803,  and  transmitted  to  the  commis- 
sioners in  London ;  and  on  the  next  day,  Allan  left  the  cutter  and  went  on  shore, 
and  did  not  return  again  on  board  until  a  new  commission  was  granted  to  him 
as  after  mentioned.  That  before  and  at  the  time  of  Allan's  dismission,  and 
of  the  cancelling  of  his  commission,  Pt'A,  the  plaintiff,  was  a  deputed  mariner  of 
and  belonging  to  the  Hinde  cutter,  but  acting  as  mate^  and  ;serying  on  board  in 
that  capacity ;  and  on  the  said  29th  of  March  1803,  he  received  from  the  comp- 
trdler  and  collector  of  the  customs  at  Falmouth  an  order,  stating  that  the  com- 
missioners having  dismissed  Mr.  Allan  from  the  command  of  the  Hinde  cutter, 
they  (the  comptroller  and  collector)  thereby  *'  directed  and  enjoined  him  (Pill) 
to  take  care  that  the  cutter  be  kept  at  sea  under  his  command^  to  the  end  that 
the  service  might  not  suffer  until  another  commander  should  be  appointed  :" 
and  that  they  had  "  the  board's  directions  to  pay  him  the  usual  allowance  for 
victualling  during  the  time  he  might  act  as  commander"  That  on  the  2d  of 
April  1803,  four  of  the  commissioners  of  customs  executed  a  commission .  ap- 
pointing Pill  to  be  mate  of  the  said  cutter.  And  on  the  5th  of  the  same 
month,  they  issued  their  order  to  the  comptroller  and  collector  at  Falmouth, 
stating  that,  on  referring  to  their  report  of  the  17th  ultimo,  it  did  not  appear 
''  that  Captain  Allan  was  present  at  the  charge"  against  him  as  required  by 
their  orders ;  to  report  to  them  forthwith  as  to  that  hot ;  '*  and  to  charge  him 
de  novo:  and  in  the  mean  time  to  suspend  all  proceedings  as  to  his  dismissed," 
That  Captain  Allan  was  not  present  at  the  hearing  of  the  charges  against  him, 
though  he  had  previous  notice  of  the  same.  And  the  commissioners  of  the 
customs,  having  investigated  the  matter  again  on  the  16th  of  June  1803,  trans- 
mitted their  order  thereon  in  a  letter  of  that  date  to  the  same  officers  at  Fal' 
mouth,  wherein  they  state,  that  having  considered  the  former  charges  and  the 
renewed  charge  against  Mr.  Allan,  **  the  present  commander  of  the  Hinde  cut- 
ter," and  read  his  answers  thereto,  and  the  evidence  of  the  persons  examined, 
&c.,  they  deem  his  answer  to  the  first  charge  satisfactory ;  and  that  be  is 
guilty  of  the  second  charge ;  but  that  under  all  the  circumstances  of  the  case ; 
and  considering  that  the  revenue  had  not  been  injured  by  the  mode  adopted  by 
Captain  Allan,  though  highly  irregular  and  improper,  for  reimbursing  himself 
the  loss  sustained  in  victualling  his  crew,  for  which  it  appeared  that  he  had 
the  example  of  his  predecessors,  &c» ;  and  that  he  had  shewn  himself  a  meri- 
torious officer  for  15  years :  they  therefore  direct  the  Falmouth  officers  to  en- 
join him  to  be  -  particularly  circumspect  in  his  conduct  in  future  :  **  and  we 
therefore  hereby  rescind  our  order  of  the  26M  of  March  last  for  his  dismission, 
and  direct  you  to  deliver  to  him  his  commission  and  instructions  in  order  that 
he  may  return  to  his  duty."  That  the  commissioners  having  before  received 
the  cancdled  commission,  made  out  a  new  commission  for  Captain  Allan  of 
the  same  date  as  his  former  commission,  and  transmitted  the  same  to  the  Fal* 
mouth  officers  in  a  letter  on  the  23d  of  June  1603,  with  directions  to  deliver 
the  same  to  Captain  Allan,  That  in  consequence  of  the  before-mentioned 
order  of  the  29th  of  March  1803,  the  plaintiff  PiU  immediately  took  upon  him- 
self the  command  of  the  Hinde  cutter,  and  continued  in  the  exercise  of  such 
command  from  that  time  until  the  29th  of  June  following,  when  the  new  com- 
mission was  delivered  to  Allan  as  commander  of  the  cutter,  who  thereupon 
resumed  the  command  of  her.  That  between  the  29th  of  March  1803,  and 
the  granting  of  such  new  commission  to  Allan,  and  whilst  Pill  had  the  com- 
mand of  the  cutter  and  was  on  board  of  the  same,  namely,  in  May  1803,  the 
cutter  captured  certain  vessels  from  the  enemy.  That  on  the  18th  of  March 
1803,  the  commander  in  chief  of  the  king's  ships  at  Plymouth  sent  an  order 
to  Allan  aa  commander  of  the  cutter  to  receive  on  board  her  a  lieutenant,  4 
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petty  officers,  and  6  setfmeD,  with  a  month's  provisions,  and  proceed  tlierewith 
to  the  western  ports  in  the  neighbourhood,  for  the  purpose  of  impressing  men. 
That  on  the  26th  of  March  1803,  before  making  the  captures,  Lieutenant 
Senhause  with  the  petty  officers  and  seamen  were  sent  on  board  the  cutter, 
with  directions  to  m^ke  reprisals  on  the  FVench,  and  to  detain  Dutch  vessels, 
as  stated  in  his  majesty's  warrant  after  mentioned,  and  continued  on  board  on 
such  service  till  after  making  the  captures.  But  Allan  was  not  on  board  the 
cutter  at  the  time  of  making  the  captures,  nor  at  any  time  after  he  left  the 
cutter,  until  he  resumed  the  command  as  aforesaid ;  nor  did  any  person  act  as 
commander  on  board  at  the  time  of  making  the  captures  except  Pt7/,  who 
from  the  time  of  his  receipt  of  the  order  of  the  119th  of  March  1803,  until 
Allan  was  so  restored  to  and  resumed  the  command,  had  the  command  of  and 
acted  as  commander  of  the  said  cutter  and  the  officers  and  crew  thereof,  and  from 
time  to  time  victualled  the  same ;  and  he  was  afterwards  paid  the  usual  pay 
as  mate,  and  the  usual  allowance  in  respect  of  victualling,  as  commander. 
That  the  defendant  Taylor  as  prize  agent  to  the  cutters  employed  in  the  cus- 
tom-house service,  on  the  9th  of  November  1804,  presented  a  memorial  to  the 
treasury,  in  which  he  described  Allan  as  commander  of  the  Hinde  cutter ; 
and  stated  the  fact  of  the  captures  on  the  26th  of  May  1803,  under  the  order 
stated  ;  the  condemnation  in  the  Court  of  Admiralty  ;  and  the  application  for 
the  prize  money  amounting  to  361/.  to  be  paid  to  the  memorialist  for  the  use 
of  the  officers  and  cr^ew  of  the  said  cutter,  though  she  had  not  a  letter  of  marque 
at  the  time.  That  this  was  fdlowed  by  other  memorials  to  the  like  purport 
from  the  prize  agent,  and  by  others  from  the  admiral  on  the  station,  and  on 
behalf  of  Lieutenant  Senhouse ;  and  on  the  26th  of  November  1805,  the  King 
granted  his  warrant  for  the  distribution  of  the  prizes,  in  which  it  is  stated, 
that  whereas  Lieutenant  Senhouse  of  the  ship  Conqueror  was,  on  the  26th  of 
May  1803,  appointed  by  the  port  admiral  at  Plymouth  to  the  Hinde  revenue 
cutter,  with  orders  to  make  reprisals  on  the  FVench,  and  to  detain  Dutch  ves- 
sels, agreeable  to  the  instructions  he  should  receive  from  his  Captain  {Louis); 
that  Captain  Louis  accordingly  gave  Lieutenant  Senhouse  further  orders,  &c. 
That  the  said  revenue  cutter  Hinde,  under  the  command  of  Lieutenant  Sen- 
house,  during  the  time  she  was  in  the  service  of  the  Conqueror  as  aforesaid, 
seized  and  detained  certain  French  and  Dutch  vessels,  which  had  been  con- 
demned as  prize,  and  the  proceeds  were  in  the  Admiralty  Court :  His  Majesty 
then  proceeded  to  direct  l-8th  of  the  moiety  of  the  proceeds  to  the  Port  Ad- 
miral ;  3-8ths  to  the  captain,  officers,  and  crew  of  the  Conqueror,  including 
Lieutenant  Senhouse  and  the  officers  and  men  put  on  board  the  Hinde  revenue 
cutter  from  the  Conqueror ;  *'  and  the  remaining  4-8th8  to  the  commander,  offi' 
cers,  and  crew  of  the  said  Hinde  revenue  cutter,  or  to  R,  Taylor,  general  prize 
agent  for  all  captures  made  by  custom-house  cutters ;  to  be  distributed  amongst 
them  conformably  to  our  proclamation  for  the  distribution  of  prizes,  and  accord- 
ing to  the  sanctions  and  penalties  of  the  existing  prize  act,  &c. ;  and  the  pro- 
portion hereby  granted  to  the  commander,  officers,  and  crew  of  the  revenue 
cutter  Hinde,  tobe  distributed  amongst  them  conformably  to  our  warrant  dated 
Ath  July  1806,  directing  the  distribution  of  the  proceeds  of  prizes  taken  by 
custom-house  vessels."  That  by  the  King's  warrant  lastly  referred  to,  the 
prize  money  is  distributed  into  32  parts,  of  which  14  parts  are  given  to  the 
commander,  7  to  the  mate,  3  to  deputed  mariner  or  mariners,  if  any,  exclusive 
of  their  shares  as  mariners,  and  8  to  other  mariners :  or  if  there  be  no  deputed 
mariners,  one  half  to  the  commander,  l-4th  to  the  mate,  and  l-4th  to  the  ma* 
riners.  And  it  is  therein  stated  to  have  been  recommended  to  his  majeMy, 
that  these  or  some  portions  of  prizes  made  by  custom-house  vessels  "  shall  be 
distributed  amongst  the  commanders,  officers,  and  crew  of  the  vessel  making 
such  capture,  as  a  reward  for  that  service,''  &c.  That  no  memorial  was  pre- 
sented to  the  King  or  to  the  Treasury  by  PiU,  except  as  aforesaid ;  nor 
tras  it  known  to  his  majesty  before  or  at  the  time  of  making  bis  warrant  or 
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order  of  the  26ib  of  November  1805,  that  Alian  was  not  on  board  the  Hinde 
cutter  or  in  the  actual  cooiraand  thereof  at  the  time  of  makihg  the  captures, 
or  that  Pill  at  that  time  had  the  command,  or  acted  aa  commander  of  the  said 
cutter.  The  special  ferdict  then  stated,  that  on  the  lOth  of  December  ]801, 
one  J.  John  received  a  custom-house  commission  appointing  him  to  be  a  depw 
ted  mariner  on  board  the  Hinde,  by  virtue  of  which  he  was  acting  as  deputed 
mariner  when  Pill  was  appointed  to  the  command  of  the  cutter ;  but  on  such 
appointment  of  Pill,  and  during  the  time  that  Pill  acted  in  such  command, 
he  ceased  to  act  as  mate  of  the  cutter,  and  John  during  all  that  time  acted  as 
mate  in  the  place  of  Pill,  and  not  as  deputed  mariner,  nor  did  any  person  act 
as  deputed  mariner  during  that  time.  That  the  captured  vessels  were  duly 
condemned  as  prizes,  and  l-4th  of  the  proceeds  was  paid  to  the  defendant  as 
the  general  prize  agent  for  custom-house  captures,  amounting  to  9253/.  18s. 
6c/.  That  Pilfs  share,  if  entitled  to  share  as  commander,  without  deduction 
of  a  deputed  mariner's  share,  was  4626/.  lOs.  Sd.,  or  if  subject  to  such  deduc- 
tion 4048/.  I2s.  6d.  But  if  Pill  were  only  entitled  to, share  as  mate,  then 
2024/.  65.  3(/. ;  which  latter  sum  was  tendered  to  him  by  the  defendant  before 
the  action  brought,  and  a  tender  thereof  being  pleaded,  the  plaintiff  took  that 
sum  out  of  court,  and  the  remainder  of  the  sum  claimed  continued  in  the  de- 
fendant's hands. 

This  case  was  argued  in  the  last  term  by  Lawes  for  the  plaintiff,  and  Rich* 
ardson  for  the  defendant.  The  argument  turned  principally  on  the  terms  of 
the  King's  warrants  stated  in  the  special  verdicl ;  but  the  counsel  on  both  sides 
reasoned  also  by  analogy  to  the  decisions  which  had  taken  place  on  the  prize 
proclamations  in  respect  to  claims  by  officers  in  the  royal  navy ;  and  these 
cases  were  referred  to ;  Johnson  ▼.  Margetson,  I  H.  Blac.  261  ;  Taylor  v. 
Ld.  H.Pawlett,  ib.  264, note;  Lumley  v.  Sutton,  8  Term  Rep.  224,  and  Ld. 
Vise.  Nelson  v.  Tucker,  4  East,  238.  The  case  was  directed  to  stand  over  for 
consideration ;  and  in  this  term 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of  the  Court. 

The  question  upon  this  special  verdict  is,  Whether  the  plaintiff,  Philip  Pill, 
who  cKted  as  commander  of  the  Hinde  cutter,  in  the  service  of  the  customs, 
at  the  time  when  the  several  captures  mentioned  in  the  special  verdict  were 
made,  be,  or  be  not,  upon  the  facts  therein  stated,  under  his  majesty's  warrant 
of  the  26th  of  November  1805,  referring  to  his  former  warrant  of  the  4th  oiJuly 
1805,  entitled  to  share  as  commander  of  that  cutter,  or  as  mate  only  7  If  in 
the  latter  character,  he  has  been  already  paid  all  that  he  is  entitled  to  receive 
as  mate,  by  a  payment  into  court  upon,  the  plea  of  tender.  If  he  be  entitled 
to  share  as  commander,  and  there  be  no  deputed  mariner's  share  payable  in 
this  case,  he  must  then  recover  the  further  sum  of  2602/.  135.,  in  addition  to 
what  has  been  already  paid  him  as  fpr .  a  mate's  share.  The  plaintiff's  right, 
which  is  derived  solely  from  his  majesty's  bounty,  rests  entirely  on  the  terms  of 
the  king's  warrant.  That  warrant  is  professedly  granted  on  a  recommenda- 
tion of  the  Lords  of  the  Treasury,  "  that  the  whole  or  some  portion  of  the 
proceeds  should  be  distributed  amongst  the  commanders,  officers,  and  crew, 
of  the  vessel  making  a  capture,  as  a  reward  for  that  service  .*"  and  the  war- 
rant aflerwards  proceeds  to  make  the  distribution  recommended,  by  giving  to 
the  commander  14-32  parts  of  the  sum  to  be  distributed,  where  there  was  a 
deputed  mariner,  and  one  half  where  there  was  no  deputed  mariner.  As  the 
declared  objects  of  the  distribution  are  "  the  commander,  officers,  and  crew  of 
the  vessel  making  the  capture,"  and  as  the  declared  inducement  to  the  dis- 
tribution is  *'  a  reward  for  that  service,"  it  is  clear,  that  no  persons  were  in- 
tended to  share  but  such  as  united  in  themselves  one  of  the  described  charac- 
ters and  functions  on  board  the  vessel,  and  also  a  claim  to  reward  by  actual  ser- 
vice performed  in  such  character  at  the  time  of  making  the  capture :  which 
intentioa  clearly  excludes  the  claim  of  Allan ;  inasmuch  as  he  performed  no 
actual  service  whatever  in  making  the  captures  in  question,  and  of  course 
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GOttId  have  no  claim  to  reward  on  that  account ;  and  also  as  clearly  includes 
the  claim  of  Pt7/  to  a  certain  extent,  as  he  was  certainly,  serving  on  board,  un- 
der some  one  at  least  of  the  specified  denominations  of  service,  at  the  time  of 
making  the  captures :  but  in  respect  of  what  particular  character,  and  to  what 
amount  his  claim  should  be  .admitted,  is  the  question  to  be  determined.  The  war* 
rant  supposes  that  there  may  or  may  not  be  a  deputed  mariner  or  mariners  on 
board  at  the  time  of  making  any  particular  capture,  and  provides  for  that  con- 
tingency by  varying  the  distribution  between  the  other  persons  entitled  toshace 
accordingly :  but  it  assumes  in  general,  for  the  purpose  of  distribution,  that 
there  always  will  be  a  commander,  and  a  mate.  And  the  question  then  will 
be,  Whether  a  person  filling  at  the  time  of  the  capture  made,  either  of  those 
functions,  under  a  temporary  appointment  thereto,  made  by  the  comptroller  and 
collector  of  the  customs  at  the  port  to  which  his  cutter  belongs,  under  an  authori- 
ty for  that  purpose  from  the  Board,  will  satisfy  the  terms  of  the  king's  warrant ; 
or  whether  it  be  necessary  that  he  should  have  been  appointed  to  that  situation 
by  an  actual  commission  from  the  commissioners  of  the  customs,  under 
their  hands  and  seal,  in  the  usual  form,  determinable  of  course  at  the 
pleasure  of  the  commissioners.  The  plaintiff  was,  in  point  of  commission, 
only  mate  at  the  time  of  the  capture  made :  his  commission  as  mate  bearing 
date  the  2d  of  April  1803,  and  the  captures  in  question  haying  been  made 
in  the  Afay  following.  The  commissioners  of  the  customs' having,  for  the 
reasons  by  them  assigned  in  their  letter  of  the  26th  of  March  1803,  addressed 
to  the  comptroller  and  collector  of  the  port  of  Fabnouth,  to  which  the  Hindt 
cutter  belonged,  thought  fit  to  dismiss  Mr.  Allan  from  the  command  of  that 
cutter :  proceed  to  enjoin  the  comptroller  and  collector  *'  to  take  care 
''  that  the  cutter  be  kept  at  sea,  and  in  constant  motion,  under  the  command 
"  of  the  matey  to  the  end  the  service  might  not  suffer,  until  another  commander 
"  should  be  appointed  ;"  and  they  were  *'  to  pay  the  said  mate  the  usual  allow- 
ance for  victualling  during,  the  time  he  should  act  as  commander"  Slc.  In  obe- 
dience to  which  letter,  the  comptroller  and  collector,  on  the  29th  of  March 
1803,  proceed  to  execute  the  commands  of  the  Board,  by  communicating  to 
the  plaintiff  the  fact  of  Allan's  dismission  from  the  command  of  the  Hinde 
cutter,  and  his  own  appointment,  in  these  words :  '*  We  hereby  direct  and 
**  enjoin  you  to  take  care  that  the  said  cutter  be  kept  at  sea  and  in  constant 
"  motion,  under  your  command,  io  the  end  that  the  service  may  not  suffer,  until 
** another  commander  shall  be  appointed.  And  we  have  the  Board's  directions. 
''  to  pay  you  the  usual  allowance  for  victualling  during  the  time  you  may  act  as 
"  commander ;  but  you  are  to  take  especial  care,  the  failure  of  which  you  will 
"  have  to  answer  at  your  peril,  to  render  a  just  and  true  account  of  the  num- 
"  her  of  mariners  really  and  truly  victualled  ;  and  also  a  list  containing  the 
"  names  of  those  not  victualled  :  distinguishing  the  particular  times  in  each 
"  respective  case ;  so  that  the  crown  may  not  be  defrauded."  It  will  be  ob- 
served, that  the  duties  cast  upon  him  by  this  written  order  of  the  comptroller 
and  collector,  made  under  the  express  authority  of  the  Board  for  that  purpose, 
and  which  is  in  effect  a  commission  from  the  Board,  are  those  which  were 
before  required  to  be  discharged  by  the  preceding  commander  of  the  cutter, 
under  the  several  articles  of  his  instructions  referred  to  in  the  special  verdict, 
and  form  no  part  of  his  prescribed  duty  under  his  commission  as  mat^.  The 
plaintiff  is  appointed  expressly  to  the  end,  that  the  service  may  not  suffer, 
(which  imports  an  expectation  at  least  that  the  service  might  by  this  means  be 
prevented  from  suffering)  until  another  commander  should  be  appointed  :  and 
he  is  appointed  under  express  notice  of  the  responsibility  of  his  situation,  aqd 
a  denunciation  of  the  peril  to  which  he  would  be  liable,  if  he  ahould  fail  in 
rendering  a  just  and  true  account  of  the  number  of  mariners  really  and  truly 
victualled  ;  and  which  was  the  very  offence  for  which  his  predecessor  in  the 
commapd  was  dismissed.  He  is  allowed  the  usual  allowance  for  victualling 
daring  the  time  he  should  act  as  commander.    The  orders  of  the  Board  to  the 
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comptroller  and  cdllector,  and  of  the  collector  to  the  plaintiff,  are  silent  on 
the  subject  of  the  precise  pay  he  was  to  receive;  but  as  he  was  afterwards 
only  in  fact  paid  the  pay  of  mate,  he  was  (it  may  be  supposed)  meant  from 
the  firit  to  receive  no  higher  rate  of  pay.  Under  these  orders  be  was  clearly 
acting  commander  for  all  purpo^  in  the  interim,  until  another  commander 
should  be  appointed  in  the  room  of  Allan,  who  had  been  dismissed.  He  bore, 
therefore,  pro  tempore,  that  description  and  quality  of  office,  with  all  the  duties, 
risks,  and  responsibility  annexed  to  it,  to  which  his  majesty's  warrant,  accord- 
ing to  its  obvious  and  literal  import,  attaches  the  eventual  advantages  of  a 
commander's  share  in  the  moiety  of  prize  profits  distributable  under  such 
warrant.  If  he  were  coirimander  for  all  purposes  of  trust,  responsibility,  and 
danger  ;  and  during  the  period  of  his  command  had  the  good  fortune  to  assist, 
in  such  his  character  of  commander,  in  making  those  captures,  a  portion  of 
which,  his  majesty  has  specifically  assigned  to  the  commander,  eo  nomine,  as 
such,  *'  as  a  reward  for  that  service;**  how  can  we  say  that  a  person,  thus 
circumstanced,  was  not  the  intended  object  of  his  majesty's  bounty,  under  the 
description  of  commander  ?  The  only  argument  against  it  is,  that  the  king 
meant  by  the  term  commander  an  officer  bearing  a  regular  permanent  comroisk 
sion,  under  the  hands  and  seal  of  the  commissioners  of  custom^,  for  that 
office  :  and  as  it  is  clear  that  the  plaintiff  bore  no  such  commission,  the  con- 
sequence of  this  argument  would  be,  that  the  sum  claimed  would  not  belong 
to  the  plaintiff;  and  as  it  could  not  belong  to  Allan,  would  remain  the  unap- 
propriated peculium  of  his  majesty.  But  upon  what  words  is  this  argument 
built?  In  the  first  place,  supposing  the  deputed  mariners  to  be  appointed  by 
commission  only,  as  probably  is  the  case,  it  would  have  been  natural  for  his 
majesty,  when  he  mentioned  them,  if  he  had  meant  by  commanders  and  mates 
persons  duly  appointed  to  those  offices,  in  like  manner  as  deputed  mariners 
are  to  theirs,  t.  e,  by  commission  only,  to  have  so  said  :  but  he  does  not :  he 
merely  uses  the  words  commitnders  and  mates ;  and  which  words  are  satisfied 
by  a  situation  of  actual  command,  however  uncertain  the  period  of  its  dura* 
tion  might  be.  Indeed,  what  certainty  of  tenure,  beyond  that  of  good  plea- 
sure, is  there  for  any  commander  in  that  service,  whether  appointed  by  com- 
mission or  otherwise ;  and  what  materia]  difference  is  there  between  an  ap- 
pointment expressed  or  impliedly  made  during  pleasure,  and  an  appointment 
until  another  commaikder  should  be  appointed; -Hit  event  equally  depending  on 
the  uncertain  pleasure  of  the  persons,  empowered  to  appoint.  Supposing  the 
plaintiff  had  been  allowed,  tis  he  might  have  been,  to  continue  in  the  undis- 
turbed command  of  the  cutter,  under  the  comptroller  and  collector's  appoint- 
ment, dow&to  the  present  time,  the  legal,  constniction  of  the  king's  warrant, 
and  his  claims  under  it,  would  still  have  been  exactly  the  same ;  though  the 
hardship  of  excluding  htm  from  the  share  he  claims  would  have  appeared  more 
striking  in  that  case  than  in  the  present.  But  the  doubt  which  has  been  cast 
over  this  case  has  arisen  principally  from  the  retrospective  reappointment  of 
Captain  Allan  to  the  command ;  a  person  who,  as  having  no  concern  in  mak- 
ing the  captures,  can  by  no  correct  construction  of  the  warrant  possibly  be 
allowed  to  take  the  share  now  in  question ;  and  from  some  supposed  analogy 
to  situations  of  superior  command  in  the  royal  navy ;  to  which  the  service  in 
question  bears  no  very  near  relation  or  resemblance.  The  rules  for  the  gra- 
dual succession  and  appointment  of  officers  in  the  naval  service,  the  perma- 
nence of  their  rank,  the  quality  of  their  duties,  the  remuneration  of  their 
services  under  the  king's  prize  proclamation,  are  all  peculiar  to  that  depart- 
ment of  public  service,  and  form  no  adequate  rule  for  governing  the  construc- 
tion of  the  king's  grant  in  a  case  like  this ;  that  is,  in  respect  to  persons  acci- 
dentally and  occasionally  filling  situations  of  marine  employment  and  command 
in  a  perfectly  distinct  branch  of  public  service.  But  we  do  not  conceive  that 
any  rules,  drawn  by  any  fair  analogy  from  the  regular  course  of  the  naval  ser- 
vice, nor  any  principles  to  be  collected  from  any  one  of  the  naval  prize  cases 
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cited  in  argument,  will  at  all  affect  the  claim  of  the  plaintiff  to  a  commander's 
share  under  the  circumatances  stated.  Upon  the  whole,  as  the  plaintiff  was 
an  actually  appointed  and  then  serving  custom-house  commander,  under  ev^ry 
responsibility  belonging  to  that  character,  at  the  time  of  making  the  captures 
in  question  ;  and  as  in  making  such  captures  he  performed  that  specific  ser- 
Tice,  for  which  the  moiety  of  the  prize  proceeds  is,  according  to  the  declared 
purpose  of  his  majesty's  warranty  meant  to  be  a  reward ;  and  as  we  cannot 
find  any  ground  of  objection  to  his  title,  from  the  mere  want  of  a  commission 
in  form  under  the  hands  and  seal  of.  the  commissioners  of  the  customs, 
sufficient  to  counterTail  his  claim  as  founded  on  the  above  circumstances ;  we 
are  of  opinion  that  such  claim  ought  to  prevail,  and  that  the  judgment  on  this 
^^cial  verdict  ought  to  be  for  the  plaintiff  And  inasmuch  as  we  are  also  of 
opinion,  that  there  was  no  deputed  mariner  in  this  case,  entitled  to  share  as 
such,  independently  of  his  superior  character  of  mate,  in  which  he  is  specifi- 
cally entitled  under  the  king's  warrant :  we  are  of  opinion,  that  the  plaintiff 
is  entitled  to  recover  the  sum  of  2602/.  13s.,  being  the  balance  of  the  plain- 
tiff's share  of  the  prise-money  in  thb  case :  and  in  which  prize-money  we  are 
of  opinion,  that  he  is  entitled  to  share,  as  commander  of  the  cutter,  without 
being  subject  to  any  deduction  on  account  of  a  deputed  mariner's  share. 

Judgment  for  the  Plaintiff  to 
recover  accordingly. 


Routh  V.  Thompson. 

ll£Mt,42d.    Jaqe20,1609. 

After  a  proclamation  by  the  king  io  council  to  detain  and  bring  into  poift  all  i>ani»h  Tea- 
sels, a  kirtd  armed  skip  of  his  majesty  took  and  carried  into  Ushon  a  Danish  vessel, 
and  sold,  her  cargo  tbers  towards  defraying  in  part  the  expense  of  necessary  repairs, 
bat  without  the  authority  of  a  Court  of  Admiralty,  and  afterwards  took  in  a  cargo  on 
freight  for  £jtWaiiif,;and  sailed  on  the  3d  of  JVbrent^cr  from  Usbsn;  on  which  day  hos- 
tilities were  declared  against  Denmark  by  another  proclamation  of  the  king  in  council ; 
after  which  an  insurance  was  made  on  the  ship  and  freight  Ay  order  and  on  account  of 
C&«  caftors.  Held  that  a  statement  in  a  case  reserved,  that  th^  insurance  was  on  aeeounl 
of  iketmnt&n,  predoded  the  consideration  whether  a  count  in  the  declaration  could  be 
sustained  avemng  the  interest  to  be  in  the  crown,  and  the  insurance  to  be  made  on  ac' 
count  of  his  majesty ;  and  that  th^  captors  had  no  insurable  interest,  as  they  could 
claim  nothing  of  nght,  but  only  ex  gratia  of  the  crown  ;  the  Dane  having  been  seized 
and  detained l>efore  any  declaration  of  war  against  Denmark^  and  the  captors  having 
no  claim  to  prize  nnder  the  prise  acts.  Bat  as  there  was  no  fraad  in  the  captors  in  er- 
Ibetiog  the  policy,  nor  any  thing  illegal  in  the  voyage  or  insurance ;  held  that  the  as- 
sored  were  entitled  to  recover  back  the  premium,  which  had  not  been  paid  into  court. 

THIS  was  an  action  upon  a  policy  of  insurance  tried  before  Lord  Ellenbih 
rough,  C.  J.  at  Guildhall,  in  which  a  verdict  was  taken  for  the  plaintiff  for 
276/.  7s. ;  subject  to  the  opinion  of  the  Court  on  the  following  case. 

That  cm  the  2d  of  September  1807,  an  order  by  the  king  in  council  was 
made,  of  that  date,  which  ordered  that  no  subjects  should  be  permitted  to  en- 
ter and  clear  out  for  any  of  the  ports  within  the  dominions  of  the  King  of 
Denmark  until  further  orders;  and  that  a  general  embargo  should  be  made  of 
all  vessels  belonging  to  the  subjects  of  the  King  of  Denmark  then  within  or 
which  should  thereafter  come  into  any  of  the  ports,  6lc.  of  his  majesty's  do- 
minions, together  with  all  persons  and  effects  on  board  such  vessels ;  and  di- 
recting the  commanders  of  his  majesty's  ships  pf  war  and  privateers  to  detain 
and  bring  into  port  all  vessel?  belonging  to  the  subjects,  or  bearing  the  flag,  of 
the  King  of  Denmark;  but  that  the  utmost  care  should  be  taken  for  the  pres- 
ervation of  all  and  every  part  of  the  cargoes  on  board  any  of  the  said  vessels ; 
so  that  no  damage  or  embezzlement  whatever  be  sustained.  And  the  Lords 
Commissioners  of  his  majesty's  treasury  were  to  give  the  necessary  directions 
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therein  as  to  them  might  appertain.  This  order  of  council  was  gazetted  on 
the  5th  of  September ;  and  on  the  iOth,  the  officers,  crew,  and  soldiera  on 
board  his  majesty's  hired  armed  ship,  called  I%e  Duchess  of  Bedford^  in  the 
pleadings  mentioned,  took  and  detained  off.  the  coast  of  Lisbon  the  Danish 
ship  Knud  Terkelson  loaded  with  salt,  the  property  of  Danish  subjects,  and 
sent  her  into  Lisbon^  being  in  a  very  leaky  state,  and  requiring  considerable 
repairs,  which  were  then  performed ;  and^he  salt  was  sold  towards  defraying 
the  expence  of  such  repairs,  but  was  insufficient  for  that  purpose  :  but  no  pro- 
ceedings were  instituted  in  any  court  of  admiralty.  The  ship  being  repaired, 
and  there  being  at  the  time  a  considerable  demand  at  Lisbon  for  tonnage  to 
convey  British  property  to  England,  the  captors  by  their  agents  took  on  lK>ard 
of  her  a  cargo  of  wines  and  other  merchandize  to  be  carried  to  London  on 
freight,  which  would  have  amounted  in  the  event  of  the  ship's  arrival  at  Lon^ 
don  to  1510Z.  On  the  3d  of  November  1807,  another  order  of  the  king  in 
council  was  published,  reciting  that  the  King  of  Denmark  had  issued  a  decla- 
ration of  war  against  his  majesty  and  his  subjects ;  and  ordering  that  general 
reprisals  should  be  granted  against  the  ships,  goods  and  subjects  of  the  King 
of  Denmark,  excepting  any  vessels  to  which  his  majesty's  licence  had  been 
granted,  &c. ;  so  that  as  well  his  majesty's  fleets  and  ships,  as  also  all  other 
ships  and  vessels  that  shall  be  commissioned  by  letters  of  marque,  or  general 
reprisals  or  otherwise,  by  his  majesty's  commissioners  for  executing  the  office 
of  Lord  High  Admiral  of  Greai'Britain,  shall  and  may  lawfully  seize  all  ships, 
vessels,  and  goods,  belonging  to  the  King  of  Denmark  or  his  subjects,  d^c, 
and  bring  the  same  to  judgment  in  any  of  the  courts  of  admiralty  within  his 
majesty's  dominions,  d&c.  On  the  3d  of  November  1807,  the  ship  with  her 
cargo  of  wines,  dDC.  on  board  sailed  with  convoy  from  Lisbon  on  the  voyage 
insured,  and  in  December  following  was  lost  by  the  perils  of  the  sea.  The 
plaintiff  on  the  12th  of  November,  by  order  and  on  account  of  the  captors, 
effected  the  policy  declared  on  ai  and  from  Lisbon  to  London,  at  a  premium  of 
12  guineas  per  cent,^  to  return  5Z.  per  cent,  for  convoy :  and  the  insurance  was 
declared  to  be  3500/.  on  the  ship  Knud  Terkelson,  valued  at  3500/.,  and  on 
freight ;  but  the  freight  was  not  valued  \n  the  policy ;  and  the  defendant  sub- 
scribed the  same  for  300/.,  and  received  the  premium  thereon.  None  of  the 
officers  or  crew  of  The  Duehess  of  Bedford  are  owners  of  that  ship ;  neither  is 
his  majesty  the  owner  thereof,  otherwise  than  as  having  hired  the  same  as  an 
armed  ship,  to  be  employed  as  such  for  a  time  in  his  majesty's  service.  The 
defendant  has  not  paid  the  premium  into  court.  If  the  Court  were  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  the  verdict  was  to  be  entered  for  him, 
on  such  counts,  and  for  such  sum  as  they  should  direct :  if  otherwise,  a  non- 
suit was  to  be  entered ;  and  this  case  was  to  be  turned  into  a  special  verdict, 
if  the  court  should  so  think  fit. 

The  case  was  argued  on  a  former  day  by  Richardson  for  the  plaintiff,  and 
by  Carr  for  the  defendant :  and  the  questions  made  were,  whether  the  detain- 
ers or  captors  had  an  insurable  interest  in  the  ship  and  freight  on  their  own 
account,  founded  upon  a  lawful  possession,  with  the  certain  expectation,  as  it 
was  called,  of  a  grant  from  the  crown  on  the  condemnation  of  the  prize.  Or 
if  they  had  no  such  insurable  interest  suojure,  whether  they  could  sustain  the 
action  upon  a  count  in  the  declaration  alleging  the  interest  to  be  in  his  majesty, 
and  the  insurance  to  have  been  made  on  his  account. 

CcuT  denied  that  the  crown  had  adopted  the  act  of  insurance  in  this  case ; 
on  which  ground  principally  he  distinguishedfthis  case  from  Lucena  v.  Craw^ 
furd.  The  subject  has  been  so  exhausted  in  the  full  report  of  the  case  of 
Lucena  v.  Crawfurd{d)  in  the  House  of  Lords,  that  it  is  needless  to  repeat  the 
arguments  and  authorities,  all  of  which  are  there  collected. 

Lord  Ellenborough,  C.  J.  said,  that  the  case  involved  a  question  of  con- 

(a)  3  New  Rep.  269,  and  vide  Park  od  Insurance,  (6th  edit.)  300. 
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stderable  magnitude ;  and  that  the  Court  would  consider  of  it.    And  at  the 
end  of  the  term  his  Lordship  delivered  their  opinion. 

This  was  an  action  on  a  policy  of  insurance  upon  ship  and  freight  from 
Lisbon  to  London.  The  ship  was  a  Dane,  had  been  seized  as  such  after  his 
majesty's  proclamation  of  2d  September  1807,  by  his  majesty's  armed  ship  the 
Duchess  of  Bedford,  had  received  some  repairs  at  Lisbon,  and  had  taken  iq  a 
cargo  there  for  London,  In  one  count  the  interest  is  averred  to  be  in  his 
majesty,  and  the  insurance  is  stated  to  have  been  on  his  account ;  and  in 
another,  the  interest  is  averred  to  be  in  the  commander,  officers,  and  crew  of 
the  Duchess  of  Bedford  ;  and  the  insurance  is  stated  to  have  been  on  their 
account.  The  case  expressly  states  that  the  policy  was  effected  on  account  of 
the  captors ;  and  that  statement  precludes  us  from  considering  it  as  effected 
on  account  of  the  crown.  Had  there  been  no  such  specific  statement,  it 
might  have  been  open  to  us,  to  consider,  whether  the  policy  were  not  refer- 
rable  to  the  interest  of  the  crown,  but  after  a  distinct  statement  that  it  was 
effected  (not  on  behalf  of  the  crown,  but)  on  account  of  the  captors,  it  must 
be  referred  wholly  to  them,  and  the  plaintiff  must  recover  or  fail  according  as 
they  have  or  have  not  a  right  to  aver  an  interest  in  themselves.  This  brings 
us  to  the  question,  Whether  they  had  an.  insurable  interest?  Their  right  m 
this  resped'has  been  put  upon  two  grounds :  first.  That  they  had  a  well-grounded 
expectation,  warranted  by  the  pf  actice  of  the  crown  in  similar  cases,  that  the 
ship  and  freight,  had  there  been  no  loss,  would  have  been  granted  to  them : 
and,  secondly,  that  they  had  the  lawful  possession,  and  were  liable  either  to 
the  crown  or  the  foreign  owner,  for  the  safe  custody  of  the  vessel :  and  that 
on  either  of  these  grounds  they  were  warranted  in  insuring  on  their  own  ac- 
count. As  to  the  first,  it  is  material  to  see  in  what  situation  the  captors  stood : 
it  is  clear  they  had  no  vested  right ;  they  could  demand  nothing  of  the  crown. 
Had  the  crown  made  the  grant  in  their  favour,  it  would  have  been  altogether 
€Z  gratia,  a  mere  boon  and  gift.  That  gift  might  have  been  of  the  whole,  or 
it  might  have  been  of  part,  and  of  a  very  inconsiderable  part  only.  The 
bounty  of  the  crown  would  probably  have  been  proportioned  to  the  merit  of 
the  detention  and  capture,  and  the  value  of  the  prize :  Had  any  considerable 
danger  attended  the  performance  of  these  services,  the  grant  would  probably 
have  extended  to  the  whole;  had  there  been  ho  danger  or  difficulty  in  them, 
the  grant  would  probably  have  been  smaller :  and  had  it  appeared  that  the 
seizure  had  been  made  upon  speculation  only,  without  any  knowledge  of  the 
proclamation,  there  probably  would  have  been  no  grant  at  all.  At  any  rate, 
however,  if  there  were  a  grant,  it  would  be  mere  bounty ;  and  has  a  man  a 
right  to  indemnity,  because  he  has  lost  the  chance  of  receiving  a  gift  ?  Had 
the  ship  arrived  in  safety,  the  captors  would  have  had  the  chance  of  a  grant 
from  the  crown ;  but  can  they,  in  respect  of  that  chance,  insure  the  ship's 
arrival  ?  To  what  extent  could  they  insure  ?  Not  to  the  whole  value,  be- 
cause the  grant  might  only  have  been  of  part ;  nor  to  any  given  part,  because 
it  must  have  been  uncertain  what  part,  if  any,  would  have  been  granted.  The 
utmost  extent  is  the  value  of  the  chance,  and  how  is  that  to  be  estimated  ?  Is 
application  to  be  made  to  the  Crown,  to  know  what  it  would  have  granted  if 
the  ship  had  arrived  ?  And  what  is  to  be  the  case  if  the  answer  be,  as  it 
probably  would  be,  that  the  crown  never  has  considered,  nor  has  occasion  to 
consider,  that  point.  Independently,  however,  of  the  difficulty  of  fixing  the 
value,  and  supposing  such  a  chance  insurable,  must  it  not  be  insured  specifi- 
cally as  such  chance  ?  Must  not  the  interest  be  so  described  in  the  policy  ? 
Can  a  man  who  has  no  right,  legal  or  equitable,  either  in  ship  or  freight,  effect 
an  insurance  on  either,  merely  because  he  has  a  chance  that  some  collateral 
benefit  may  arise  to  him  if  the  ship  and  cargo  should  arrive  in  safety  ?  The 
declaration  must  aver  an  interest  in  the  subject  insured,  and  that  interest  must 
be  proved  :  and  how  can  it  be  said,  that  these  captors  have  any  interest  either 
in  this  ship  or  freight,  when  the  ship  is  altogether  the  king's ;  the  freight  is 
Vol.  VI.  27 
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altogether  the  king's ;  and  the  captors  have  no  interest  in  either,  nor  cthet 
concern  in  respect  to  the  same,  beyond  a  mere  chance  that  the  king  may  be 
induced  to  gire  them  sonething  out  of  the  produce  of  such  ship  and  freight  T 
In  Lecras  ▼.  Hughes,  which  was  cited  in  the  argument,  part  of  the  captors  at 
least,  viz.  the  seamen,  were  considered  as  having  a  vested  right  in  the  ship  and 
cargo,  as  prize,  to  a  certain  extent :  and  the  Court  decided  that  the  capture 
was  within  the  prize  act,  and  the  captors  had  therefore  a  right  vested  by  that 
act.  It  is  true,  that  another  question  (which  Lord  Mansfield  considered  as  by 
no  means  the  strongest)  was  raised,  whether  possession  and  the  expectation  of 
future  benefit,  founded  on  the  contingency  of  a  future  grant  from  the  crown, 
but  warranted  by  universal  practice,  amounted  to  an  insurable  interest  ?  and 
the  Court  gave  a  decided  opinion  that  it  did.  But  what  fell  from  Lord  Eldan 
in  Lucena  v.  Crawfurd,  2  New  Rep.  323,  is  materially  at  variance  with  the 
decision  of  the  Court  of  K.  B.  on  that  point.  However,  if  the  authority  of 
that  case  were  unquestionable  upon  both  the  points  decided,  yet  what  was  held 
by  the  Court  of  K,  B.,  in  respect  to  a  contingency  of  the  nearly  certain  kind 
which  was'then  under  consideration,  would  afford  no  rule  to  govern  a  case  cir* 
cumstanced  like  the  present.  As  to  the  second  ground,  that  the  captors  had 
the  lawful  possession,  and  were  responsible  either  to  the  crown  or  to  the  Do^ 
nish  owners  for  the  safe  custody  of  the  vessel ;  is  this  a  true  representation  of 
their  situation  ?  They  certainly  had  the  lawful  possession ;  bat  were  they  res- 
ponsible for  the  ship's  safety,  unless  as  far  as  that  safety  might  be  endangered 
by  any  wrongful  acts  of  their  own  1  The  seizure  was  warranted  by  the  king's 
proclamation :  that  made  their  possession  lawful.  The  subsequent  declaration 
of  hostilities  put  an  end  to  any  claim  by  the  Danish  owners,  and  of  course  to 
all  responsibility  of  the  captors  in  respect  to  them.  It  then  became  their  duty 
to  act  for  the  best,  with  a  view  to  the  safety  of  the  ship,  and  the  mere  interest 
of  the  crown  therein.  They  were  bound  to  leave  Lisbon;  it  was  for  the  inte- 
rest of  the  crown  that  they  should  make  the  shi^  instrumental  in  withdrawing 
from  Lisbon  as  much  property  as  she  could  properly  carry ;  they  acted,  there- 
fore, for  the  best,  and  were  consequently  justified  in  respect  to  the  crown  in 
what  they  did.  The  crown  cannot  call  upon  them  for  damages;  and  they 
have  no  right  to  ask  for  a  sum,  as  an  indemnity,  when  they  had  not  been,  and 
(under  the  circumstances  stated)  could  not  have  been  damnified.  The  conse- 
quence is  that  the  plaintiff  has  no  right  to  recover  upon  the  policy.  The 
question  then  arises,  whether  he  has  any  right  to  recover  back  his  premium  Y 
and  as  there  was  no  fraud  in  the  captors  in  effecting  this  policy  ;  as  there  was 
no  illegality  in  the  voyage  or  insurance ;  and  as  the  resistance  of  the  ^under- 
writers to  the  claim  upon. the  policy  proceeds  upon  the  ground  that  there  was 
no  risk  ;  the  plaintiff  is  entitled  to  his  premium,(l)  and  the  verdict  should  be 
entered  accordingly.(2) 

(1)  See  the  editor's  note  to  Taylor  y.  Hare,  8  New  Rep.  263.  i.  aect.  16,  where  the  ea- 
ses of  return  premium  are  collected.  Oom  ^  al.  t.  Bmce,  12  East,  225,  and  editorial 
notes. 

(2)  ["  The  sole  and  exclusive  right  to  all  prizes  rests  in  the  government,  and  no  indi- 
''▼idual  can  acquire  any  interest  therein  unless  under  their  grant  and  commission  ;  and 
^'alJ  captures,  therefore,  made,  without  such  grant  and  commission,  enure  to  the  use  of 
"  the  government,  by  virtue  of  its  general  prerogative."  Per  Aory,  J*  in  The  Joseph,  X 
Gall.  558.    See  also,  The  EUtbt,  5  Rob.  155.— W.] 
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Trewhella  and  Another  v.  Rowe. 

11.  East,  435.     June  13, 1809. 

Tbe  lole  regiitered  owner  of  a  ship  gave  orders  for  materials  to  be  furnished  and  work 
to  be  done  for  the  repairs  of  it;  out  before  all  the  articles  were  delivered  on  board,  he 
conveyed  the  vessel,  with  all  its  fbrniture,  to  another  by  a  bill  of  sale,  which  was  duly 
registered  }  ,Hel^,  that  the  vendee  was  not  liable  for  any  of  the  goods  furnished  before 
the  legal  title  was  conveyed  to  him  and  registered  in  the  manner  prescribed  by  the 
registry  acts;  whatever  equitable  agreement  might  have  eiisted  before  between  him 
and  the  vendor  for  the  conveyance  of  the  whole  or  a  share  of  the  ship,  which  was  un- 
known to  the  tradesmen :  nor  was  the  vendue  even  liable  for  any  of  the  goods  delivered 
on  board  aAer  the  sale  to  him,  by  virtue  of  the  previous  orders,  of  the  vendor,  lo  whom 
the  credit  was  personally  given  :  but  the  vendee  was  held  liable  for  articles  which  were 
ordered  by  the  captain  for  the  use  of  the  vessel  aAer  the  legal  title  was  transferred  to 
him. 

THIS  was  an  action  -of  assunqtsii,  brought  to  recover  a  sam  of  about  200/. 
claimed  to  be  due  from  tbe  defendant  as  owner  of  a  certain  vessel  to  the  plain-* 
tifis,  for  furnishing  tbe  said  vessel  with  sails,  &c. ;  and  the  declaration  con* 
aisted  of  the  common  counts  for  work  and  labour,  goods  sold  and  delivered, 
and  the  usual  money  counts ;  to  which  non  assumpsit  was  pleaded.  There 
were  other  actions  brought  against  the  same  defendant  by  other  tradesmen  for 
different  articles  furnished  for  the  use  of  the  vessel ;  which,  by  an  order  of 
tbe  Court,  were  to  abide  the  event  of  this ;  the  amount  of  each  demand  being 
ascertained,  if  the  plaintiffs  were  entitled  to  recover,  and  the  whole  amounting 
to  about  700/.  At  the  trial  before  Chambre,  J.  at  Launceston  in  March  1809, 
it  appeared  that  the  materials  had  been  originally  provided  and  the  business 
done  under  the  orders  and  directions  of  one  Ckristopker  Parnail,  then  the 
sole  registered  owner  of  the  vessel,  who  had  afterwards  become  a  bankrupt, 
and  of  whom  tbe  defendant  contended  that  he  had  purchased  the  vessel  with 
all  her  apparel  and  equipment,  as  furnished,  or  to  be  furnished,  by  the  plain* 
til&  and  the  other  tradesmen,  after  the  contracts  made  by  PamaU  with  them 
for  that  purpose :  and  that  the  goods  had  not  been  furpished,  nor  the  work 
performed,  upon  his  own  credit.  On  the  other  hand  it  was  contended  by  the 
plaintiffs,  that  the  defendant  was  before  and  at  the  time  of  the  orders  given  by 
PamaU  a  secret  partner  with  him  for  certain  shares  in  the  vessel :  and  that 
however  the  forms  of  a  bill  of  sale  and  conveyance  of  the  ship  to  him,  and  of 
a  registration '  under  the  acts  of  parliament,  might  have  been  observed,  they 
were  only  to  colour  the  transaction.  It  appeared  by  the  documentary  proof 
of  the  ship's  registers,  and  by  the  evidence  in  chief  of  PamaU,  that  the  ves- 
sel, which  had  been  purchased  by  him  of  the  plaintiff  Trewhella,  and  register- 
ed in  ParnalVs  name,  as  sole  owner,  on  the  18th  of  November  1807,  was  not 
conveyed  by  him  to  the  defendant  till  the  15th  of  December  following,  as  was 
proved  by  the  register  of  that  date  :  and  that  the' orders  for  furnishing  her 
were  given  by  PamaU  to  the  plaintiffs  and  the  other  tradesmen  in  October 
1807,  before  the  purchase  of  her  was  made  by  the  defendant,  or  any  agree- 
ment entered  into  for  that  purpose  with  PamaU;  though  in  fact  the  articles 
furnished  by  the  plaintiffs  were  not  put  on  board  till  shortly  after  the  15th  of 
December,  It  also  appeared,  that  these  goods  were  agreed  to  be  furnished  by 
the  plaintifis  to  PamaU  at  six  months  credit,  and  that  the  plaintiffs  actually 
delivered  the  bill  for  the  amount  to  PamaU  in  January  1808 ;  and  Parnall 
negatived  any  partnership  with  the  defendant  in  the  vessel  when  the  orders 
were  given.  Notwithstanding  this  evidence,  however,  upon  the  supposed  bear- 
ing of  certain  expressions  in  letters  which  were  admitted  by  PamaU  upon 
cross  examination,  and  upon  his  admission  that  within  a  day  or  two  after  the 
sale  of  the  vessel  with  her  furniture,  d£.c.  to  the  defendant  for  1200/.,  he  had 
taken  a  bill  of  sale  from  the  defendant  to  himself  for  3-16ths,  and  had  also 
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sold  a  quarter  part  to  others  for  the  defeDdant,  and  had  retained  the  money  to 
pay  himself  in  part  of  the  1200/.,  and  also  upon  certain  expressions  in  a  letter 
of  the  defendant's  to  Parnall,  dated  the  23d  of  November  1807,  in  which  he 
says,  that  as  no  commission  would  be  granted  in  FamalTs  name,  he  (the  de- 
fendant) had  got  the  ship  register  indorsed  as  his  property  :  and  that  if  ano* 
ther  person  (named)  would  take;  half  of  the  ship,  it  was  well,  but  that  he  (the 
defendant)  would  not  like  to  hold  more  than  a  quarter  ;  and  concluding  with 
desiring  PamaU  to  sign  the  register  and  return  it  to  him  ;  the  plaintiff's  coun* 
sel  went  to  the  jury  upon  the  fact  of  there  having  existed  a  secret  agreement 
for  a  share  of  or  a  partnership  in  the  vessel,  between  Parnall  and  the  defend- 
ant, prior  to  and  at  the  time  of  the  orders  given  for  furnishing  her ;  and  in- 
sisted on  the  liability  of  the  defendant  in  that  respect :  and  upon  that  ground 
the  plaintiffs  obtained  a  verdict  for  their  whole  demand.  This  verdict  was 
moved  to  be  set  aside  in  the  last  term,  upon  the  ground  of  its  being  a  verdict 
against  evidence,  and  against  law.  In  the  latter  respect,  because  by  the  ship 
registry  acts(a)  there  could  be  no  legal  title  in  the  ship  conveyed  to  the  de- 
fendant, in  respect  of  which  he  could  be  made  liable  for  articles  furnished  or 
work  done  upon  it,  before  the  15th  of  Decemlier,  when  the  bill  of  sale  made 
to  him  was  registered.  That  no  equitable  title  to  a  ship,  (even  if  there  had 
been  any  agreement  for  that  purpose,  which  was  denied)  could  be  recognized 
since  those  statutes ;  and  that  the  defendant,  having  no  legal  title  in  the  ship, 
could  only  become  liable  for  articles  furnished  upon  his  personal  credit ;  which 
was  negatived  by  all  the  evidence  in  the  case.  The  Court  granted  a  rule  ntst, 
upon  the  ground  of  the  ship's  registers  having  been  given  in  evidence  by  the 
defendant  at  the  trial,  which  Lord  Ellenboroughy  C.  J.  said  raised  a  question 
of  considerable  importance,  and  that  the  defendant  was  entitled  to  the  legal 
effect  of  that  evidence. 

Lens,  Serjt.,  Pell,  Serjt.,  and  Dampier  now  shewed  cause  against  the  rule, 
which  was  to  have  been  supported  by  Jekyll,  East,  and  Oaselee ;  but 

The  Court  made  the  rule  absolute,  without  hearing  the  defendant's  counsel, 
Lord  EUenborough,  C.  J.  saying,  that  the  verdict  was  against  all  the  evidence. 
There  was  no  evidence  to  shew  that  any  personal  credit  was  given  to  the  de- 
fendant: and  the  ship'j  registers  were  decisive  to  shew. that  he  had  no  legal 
title  in  the  ship  before  the  I5th  of  December ;  and  all  the  goods  were  supplied 
upon  the  orders  of  PamaU  given  before  that  time. 

The  cause  was  tried  the  second  time  in  August  last  before  Graham,  B.  at 
Bodmin ;  when  he  was  clearly  of  opinion  that  the  defendant  could  not  be  fixed 
with  the  payment  of  any  goods  furnished  by  the  plaintiffs  upon  the  orders  of 
Parnall  before  the  defendant  had  any  legal  title  in  the  ship  conveyed  to  him. 
But  the  plaintiflb  afterwards  proving,  for  the  first  time,  that  certain  goods  to 
the  amount  of  about  402.  had  been  delivered  upon  the  order  of  the  captain 
after  the  15th  of  December,  when  the  defendant  became  owner,  and  upon  the 
defendant's  credit,  the  learned  Judge  permitted  the  plaintifis  to  recover  a  ver- 
dict for  that  sum  only ;  and  no  new  trial  was  moved  for  in  this  term  on  his  di- 
rection to  the  jury  to  reject  the  rest  of  the  demand. 


Childerston  v.  Barrett. 

11  East,  439.    Jane  21,  1809. 

A  plaintiff  who  was  attending  from  day  to  day  at  the  Sittings,  in  expectation  of  his  cause 
being  tried,  was  privileged  from  arrest  whilst  waiting  for  that  purpose  at  a  eoffee-house 
in  the  vicinity  of  the  court  before  the  actual  day  of  trial. 

THE  plaintiff,  who  resided  in  the  country,  had  come  up  to  town  to  attend 
(a)  Vide  sut  7  &  8  W.  3.  c.  82.  t.  31.    96  G.  3.  o.  60,  and  34  G.  3.  c.  66. 
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the  trial  of  his  cause  against  the  defendant  at  the  sittings  at  CruiJdhaU,  and 
had  been  in  attendance  for  sereral  days :  and  whilst  waiting  at  Guildhall  cof- 
fee-house for  that  purpose,  was  arrested  at  the  suit  of  the  defendant.  Lowes 
moved,  on  a  former  day,  for  his  discharge  from  the  custody  of  the  sheriff,  on 
the  ground  of  his  being  privileged  from  arrest  eundo,  moramdo,  ei  reduendo, 
upon  such  an  occasion,  and  cited  4  Com.  Dig.  Privilege,  A.  1,  and  Lightfoot 
V.  Cameron^  2  Blac.  Rep,  1113.  Reader  now  shewed  cause;  and  admitting 
that  within  the  principle  of  decided  case8(a)  a  party  was  protected  in  atte/id- 
ing  the  trial  of  his  own  cause  ;  endeavoured  to  distinguish  this  case  from  others, 
upon  an  affidavit  stating,  that  the  cause  in  question  was  not  to  be  tried  on  that 
day,  not  having  been  included  in  a  paper  of  some  particular  causes,  which  the 
Lord  Chief  Justice  had  given  notice  that  he  should  try  on  that  day ;  although 
it  stood  as  a  remanet  from  the  last  sittings ;  and  therefore  that  the  plaintiff'^s 
attendance  in  the  Court  or  in  its  vicinity  was  purely  voluntary. 

The  Court,  however,  said  that  this  was  not  sufficient  to  take  the  case^out  of 
the  general  rule,  and  made  the  rule  ab8olute.(l) 


Doe,  OD  the  joint  and  several  Demises  of  William  Brown  and 
Thomas  Bland,  v.  F.  Brown,  William  Bland,  and  Thomas 
Bland. 

11  Cast,  441.    June  21, 1809. 

Upon  a  devise  to  the  testator's  wife  of  all  his  wines,  Ac.  for  house-keeping,  in  addition 
to  the  settlement  he  had  made  her  upon  his  copyhold  estate;  and  to  his  niece  Af.  the 
rents  end  profits  of  his  new  enclosed  freehold  cow-pasture  close  in  North-CoUinghamy 
during  the  life  of  his  wifo ;  and  then  to  two  nephews  all  his  -personal  estate,  to  be  di- 
vided amongst  certain  nephews  and  nieces  ^nd  their  sons  and  daughters :  and  after  the 
decease  of  his  totfe,  he  devised  to  the  same  two  nephews  all  his  furniture,  plate,  Jlc, 
and  ^^  ail  his  coTr-uoi,v  estates  in  Jforth  titid  Soutk  CoUingham,'*  and  all  other  his 
personal  estate  to  sell  and  divide  amongst  his  nephews  and  nieees,  &c.  including  T.  B, 
who  he  declared  should  be  an  equal  sharer  in  this  division  of  his  real  and  personal 
estate  ;  held  that  extrinsic  evidence  could  not  be  given  that  the  settlement  on  his  wife 
included  a  certuiD  freehold  close,  mistakenly  there  enumerated  as  one  of  several  copy- 
hold closes  settled,  and  which  was  in  fact  intermingled  with  coyholds,  (as  were  also 
some  other  iVeehold  closes,  the  bounds  of  which  were  no  longer  distinguishable  from 
the  copyhold,  and  all  of  which  freeholds  were  Included  in  the  settlement;)  for  the 
pnrpoee  of  shewing  that  bv  the  devise  of  '*  all  his  copyhold  estates  in  JV.  and  S.  Col* 
Ungham"  after  his  w\fe*s  decease/in  trust  to  be  divided,  dbc.  the  freehold  close  in  ques- 
tion passed;  as  meant  to  include  all  his  reed  estate  tn  setthmeni  upon  his  wife,  and 
uhich  settlement  was  referred  to  in  the  first  devise  to  the  wife. 

And  as  the  settlement  which  was  thus  re&rred  to  in  the  former  part  of  the  will  was  not 
evidence  for  that  purpose,  so  neither  were  other  instruments  and  papers,  not  referred 
to,  admissible  for  the  same  purpose ;  such  as,  1.  a  bond  of  the  same  date  with  the  set- 

(a)  Vide  Meekins  v.  Smithy  I  H.  Blac.  636,  and  Johannet  v.  IJoud,  Barnes,  27. 

(1)  See  the  following  authorities  upon  the  subject  of  privilege  from  arrest.  1.  Of  Par- 
ties. fTalher  v.  Webb,  3  Anst.^41.  Moore  v.  Booth,  3  Vea.  jun.  350.  Ex  parte  King, 
7  Ves.  jun.  314.  Sidgier  v.  Birch,  9  Yes.  jun.  69.  Cole  v.  Hatbkins,  Andrews  275.  fTtZ- 
S01I V.  Shorifs  of  London,  Brownl.  15.  CUrk  ▼.  Molinoux,  Sir  T.  Raym.  100.  Anon.  9 
Salk.  544.  BlighVs  executors  v.  Fisher  9^  al,  Ciremt  Court,  U,  3.  JTew-Jersey,  Oct.  1809. 
Hurst's  caae,  4  Dal.  387.  MUes  v.  McCuLlough,\  Binn.  77.  Ex  parte  M'NeU,  6  Mass. 
Rep.  245.  2.  Of  witnesses.  Ex  parte  King,  7  Ves.  jun.  312.  &mythe  v.  Banks^  4  Dal. 
m  *  Hurst's  case,  4  Dal.  387.  Ex  parte  M^JTeU,  6  Mass.  Rep.  264.  3.  Of  Attorneys  and 
Solicitors.  Gascoygne's  case,  14  Ves.  jun.  183.  4.  Of  Bankrupts  attending  examination, 
or  creditors  to  prove  their  debts.  Arding  v.  Flower  ^al,S  Term  Rep.  534.  Ex  parte 
Parkor,  3  Ves.  jun.  554.  Ex  parte  DonUvy,  7  Ves.  jun.  317.  £x  parte  King,  7  Ves.  jun. 
312,  3;4.  Ogle's  case,  1 1  Ves.  jun.  556.  5.  Of  members  of  the  legislature.  4  Inst,  24. 
Pitt's  case,  Com.  Rep.  444.  S.  C.  Fortesc.  342.  S.  C.  Gas.  temp.  Hardw.  28.  S.  C.  2 
Stra.  985.  BoUon  v.  Martin,  1  Dal.  296.  302.  Coxe  v.  CUnachan,  3  Dal.  478.  Oeyer's 
Lessee  v.  Irwin,  4  Dal.  107.  Gihbs  v.  MiteheU,  2  Bay,  406.  Kingy.  Coit,  4  Day,  129. 
6.  Of  foreign  miaisten.    Dii^oii  ▼.  Piehmt^  4  Dal.  321. 
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tlement,  and  in  aid  of  it,  ipeakiog  only  of  eofykcld  to  be  NttUd ;  2.  the  roagh  draught 
of  the  settlement  altered  bj  the  teitator ;  3.  a  book  endorsed  *'  CoUingham  estate  sur* 
Tey,"  kept  with  the  muniments  of  his  property,  and  including  the  freehold  in  ques* 
tion,  without  distinguishing  it  from  the  copyhold  closes;  and  5.  a  rental  kept  in  the 
same  place,  which  was  indorsed  by  the  testator,  that  *«all  the  rents  of  the  oopyhold 
lands  m  Jfartk  and  South  CoUinrkmn;  6lc,  were  settled  on  his  wife  for  life." 
For  there  is  no  ambiguity  on  the  £ce  of  the  will ;  the  tesUtor  having  copyhold  estates  in 
JVortA  and  South  CoUingham  to  answer  the  description  in  it ;  nor  is  there  any  reference 
from  the  devise  in  question  to  the  settlement,  but  by  connecting  it  with  the  antecedent 
devise  to  the  wife ;  and  there  is  no  such  necessary  connection.  Nor  does  it  follow,  thot  the 
tesUtor  meant  to  devise  4he  same  premises  under  the  name  of  copyhold  to  the  trustees 
as  were  settled  on  his  wife  ;  or  that  he  was  under  the  same  mistoke  that  the  close  in 
question  was  copyhold,  when  he  made  his  will,  as  when  he  made  the  settlement  or  in- 
dorsed his  rental :  and  therefore  there  is  nothing  appearing  on  the  will  to  warrant  a 
construction  of  the  word  copyhold  ro  contrary  to  its  ordinary  acceptation  as  to  include 
the  freehold  in  question. 

IN  ejectment  for  a  cl0ee  of  freehold  land,  called  The  Least  Ox  Pasture 
Close,  at  North  ColUngham  in  the  county  of  Nottingham,  a  verdict  was  found 
for  the  defendants,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

Henry  Milnes  being  seised  in  fee  of  the  close  in  question,  together  with 
another  freehold  close,  called  the  Sudmarsh,  or  Cow  Pasture  Close,  in  North 
Collhigham,  and  of  other  freehold  and  copyhold  premises  in  N.  and  8,  Col' 
lingham,  and  having  surrendered  his  copyhold  to  the  use  of  his  will,  by  his 
will  dated  the  10th  of  February  1800,  devised  as  follows :  **  I  give  nnto  my 
dear  wife  the  house,  with  all  the  premises  in  which  I  now  dwell,  for  her  life.  I 
give  her  also  all  .my  wines,  liquors,  and  provision  for  housekeeping,  in  addi- 
tion to  the  settlement  I  have  made  her  upon  my  copyhold  estate.  I  'give  to  my 
niece  Mary  the  wife  of  W,  Lonsdale,  the  rents  and  profits  of  my  new  inclos- 
ed freehold  Caw  Pasture  Close,  in  North  ColUngham,  for  her  sole  and  sepa- 
rate use,  during  the  life  of  my  dear  wife.  And  I  give  to  my  nephews  TAo- 
mas  Bland  and  William  Brown,  their  executors,  &c.  in  trust,  all  my  moneys, 
securities  for  money,  and  personal  estate,  to  be  divided  and  paid  amongst  my 
nephew  and  nieces  (mentioning  them  by  name)  and  their  sons  and  daughters, 
share  and  share  alike.  And  trfter  the  decease  of  my  dear  wife,  I  give  to  my 
nephews  Thos.  Bland  and  PTm.  Brown,  their  executors,  &c.  in  trust,  my 
dwelling-house,  in  Newark,  with  all  my  household  furniture,  plate,  pictures, 
brewing  vessels,  and  all  my  copyhold  estates  in  North  and  South  ColUngham, 
and  my  freehold  Cow  Pasture  Close  in  North  ColUngham,  and  all  other  my 
personal  estate  of  what  nature  or  kind  soever,  to  sell  the  whole  by  public  auc- 
tion, and  to  divide  the  money,  when  all  expences  are  paid,  amongst  my  neph- 
ews and  nieces  and  their  sons  and  daughters,  (mentioning  them  by  name) 
share  and  share  alike,  with  the  addition  of  my  nephew  Thomas  Bland,  who 
it  is  my  will  should  be  an  equal  sharer  in  this  division  of  my  real  and  personal 
estate  with  the  rest  of  them."  And  the  testator  appointed  the  said  Thos, 
Bland  and  Wm,  Brown  joint  executors.  The  testator  died  on  the  17th  of 
October  1800.  The  lessors  of  the  plaintiff  are  his  co-heirs  at  law.  It  was 
admitted  by  the  defendants,  that  the  plaintiff  was  entitled  to  recover  possession 
of  the  close  in  question,  unless  it  passed  by  the  will  to  the  devisees  therein 
named ;  and  in  order  to  shew  that  it  was  the  intention  of  the  testator  that  it 
should  pass,  the  following  evidence  was  offered  for  the  defendants,  and  receiv- 
ed by  the  learned  Judge,  subject  td  the  opinion  of  this  Court  upon  its  admis- 
sibility. 

1st,  An  indenture  tripartite,  dated  the  1st  of  February  1792,  between  H, 
Milnes  (the  testator),  Mary  Spragging  his  intended  wife,  and  T  Spragging, 
a  trustee,  whereby,  after  reciting  the  intended  marriage,  and  that  for  making 
a  jointure  for  the  said  Mary,  Henry  Milnes  had ,  agreed  that  the  copyhold 
messuage,  homestead  closes,  lands,  grounds,  allotments,  and  hereditaments, 
thereinafter  described  and  covenanted  to  be  surrendered,  should  be  settled  to 
the  uses  thereinafter  expressed  :  H,  Mines,  covenanted  with  the  trustees,  that 
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after  the  marriage  he  would  surrender  all  that  copyhold  messuage  with  the 
homestead  and  appurtenances  in  North  ColUngham,  and  all  those  several 
copyhM  closes  and  parcels  of  land  and  grounds,  allotments  and  hereditaments, 
thereinafter  described  (enumerating  the  several  closes,  and  amongst  the  rest 
the  close  in  question)  to  the  uses  in  the  indenture  mentioned,  and  containing 
also  a  covenant  from  Milnes  of  his  lawful  seisin  of  the  said  copyhold  heredita- 
ments and  premises,  and  of  his  authority  to  surrender  the  same  to  the  uses  afore- 
said. This  indenture  was  eiecuted  by  the  parties,  and  the  marriage  after- 
wards took  effect.  The  whole  of  the  real  property  in  North  and  South  Col' 
Kngham,  to  which  the  testator  was  entitled  at  tne  time  of  making  his  will  and 
of  his  death,  was  comprised  in  the  above  settlement,  with  the  exception  of  the 
Sudmarsh  or  CouhPasture  freehold  close,  and  he  had  no  other  real  property 
except  his  freehold  property  at  Newark^  which  was  also  devised  by  his  will. 
The  estate  comprised  in  the  settlement,  therein  described  as  of  copyhold  ten- 
ure, contains,  besides  the  freehold  close  in  question,  several  other  parcels  of 
land  of  freehold  tenure  :  but  neither  the  situation  nor  extent  of  these  parcels 
can  be  precisely  ascertained.  2d,  A  bond  from  the  testator  of  the  same  date 
with  the  settlement,  for  2000/.,  conditioned  to  be  void  if  he  should  permit 
Mary  8pragging  in  case  she  survived  him  to  take  all  his  liquors  and  provi- 
sions  for  housekeeping,  and  enjoy  Ibr  her  life  his  dwelling  house  in  Newark,, 
and  all  his  household  furniture,  &c.,  over  and  ahove  the  provision  intended  to 
be  made  for  her  by  a  settlement  of  his  copyhold  estate  in  ColUngham,  3d, 
The  rough  draft  of  the  settlement,  proved  to  have  been  perused' and  corrected 
by  the  testator's  own  hand,  and  an  alteration  made  by  him  in  the  description 
of  the  very  close  in  question ^  which  had  been  named  in  the  draft  the  Little 
Ox  Pasture  Close,  and  which  he  altered  to  the  least.  And  the  testator  in  giv- 
ing his  instructions  to  Mr.  Allen  his  attorney  for  the  above  deeds,  described 
the  whole  of  the  property  contained  in  the  settlement  as  copyhold.  4th, 
A  book  indorsed  **  ColUngham  Estate  Survey,"  found  in  a  box  among  the 
testator's  title  deeds  and  writings,  containing  the  following  particulars  of  his 
estate  in  his  own  hand-writing.  **  Henry  Milnes*  estate  at  North  and  South 
ColUngham  taken  since  the  inclosure."  The  list  began  with  the  house, 
buildings,  and  homestead,  followed  by  the  names  of  the  several  closes  of  the 
old  inclosure,  with  the  number  of  acres  in  each  ;  in  which  the  close  in  ques- 
tion, called,  '*  The  Least  Ox  Pasture"  is  enumerated  amongst  the  rest,  without 
distinction  :  but  in  the  list  of  the  new  inclosures  immediately  following  the 
other,  one  of  the  closes  is  mentioned  as  "  Sudmarsh  freehold  close."  And 
the  same  distinction  occurred  again  in  a  5th  paper,  also  found  among  the  tes- 
tator's title  deeds  and  writings  and  indorsed  by  him,  containing  the  rental  of 
the  several  closes.  And  at  the  bottom  of  this  rental,  the  whole  of  which 
was  in  the  hand-writing  of  the  testator,  is  this :  "  All  the  rents  of  the  ccipy- 
hold  lands  of  H.  Milnes  in  North  and  South  ColUngham,  now  in  the  tenure 
of  W.  LansddU,  T.  Pacy,  and  W.  Rodall,  are  settled  on  Mary  my  present  wife 
for  her  life."  The  heirs  at  law  took  equal  portions  with  the  other  devisees 
under  the  will  of  the  testator.  The  verdict  was  to  be  entered  for  the  plaintiff 
or  the  defendants,  according  to  the  opinion  of  the  Court  upon  the  case. 

Balguy,jian.,  for  the  defendants,  contended  that  the  evidence  was  propefrly 
admitted  to  explain  the  sense  in  which  the  testator  had  used  the  word  Copyhold 
in  his  will ;  1st,  because  the  property  was  misdescribed  in  the  will ;  and,Sdly, 
because  the  will  refers  to  the  settlement,  as  including  all  which  was  settled  on 
his  wife,  and  by  which  settlement  the  misdescription  may  be  corrected.  1st, 
by  the  devise  of  all  his  copyhold  estates  in  North  and  South  ColUngham,  &c. 
afttr  the  decease  af  his  wife,  in  trust  to  his  two  nephews  to  sell  and  divide,  it 
is  plain  that  he  meant  the  whole  of  that  estate  by  him  before  mistakenly  called 
copyhold,  which  was  settled  upon  his  wife ;  because  he  had  first  given  to  her 
dl  his  wines,  d&c.  **  in  addition  to  the  settlement  1  have  made  her  upon  my 
*' copyhold eAnie"    The  settlement  explains  the  ground  of  the  mistake;  for 
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it  describes  as  copyhold  the  close  in  qaestion,  though  in  fact  freMU:  and  it 
also  conveyed  several  other  closes  of  freehold  tenure,  though  the  extent  of 
them  cannot  now  be  ascertained,  being  so  intermingled  with  the  copyhold  as 
no  longer  to  be  capable  of  being  distinguished  from  it.  It  appears,  therefore, 
that  when  the  testator  spoke  of  his  copyhold  estates  which  were  settled  on  his 
wife,  he  did  not  merely  mean  that  part  of  the  settled  estates  which  .was  of 
copyhold  tenure,  but  the  whole  of  the  settled  estate,  the  greater  part  of  which 
indeed  was  copyhold,  but  which  also  included  some  closes  of  freehold  tenure 
intermingled  and  confused  with  the  copyhold,  and  therefore  designated  by  the 
same  term,  which  is  used  merely  as  descriptive  of  the  property,  and  not  of  the 
tenure.  And  to  shew  that  property  misdescribed  may  pass  under  such  misde- 
scription, if  clearly  ascertained,  he  referred  to  Roe  d.  ConoUy  v.  Vernon^  5  East, 
51,  and  Dot  d.  Cook  x.  Danoers,  1  East,  299.  It  is  also  apparent  from  the 
subsequent  clause,  which  speaks  of  the  division  he  had  made  of  his  real  and 
personal  estate,  that  the  testator  meant  to  include  the  whole  of  his  real. estate 
in  the  description  before  used.  He  concluded  by  referring  to  other  cases 
where  evidence  dehors  the  will  had  been  admitted  to  explain  it.  Pulttney  v. 
Ld,  Darlington  in  1773,  cited  from  the  Register,  fo.  710,  in  Hinchcliffe  v. 
HinchcUffe,  3  Ves.  jun.  521.  Druce  v.  Denison,  6  Ves.  jun.  985.  Lord  CAe> 
^ney^s  case,  5  Rep.  68.  Beaumont  v.  Fell,  2  P.  Wms.  141.  Rivers*  case,  1 
Atk.  410.  ThofHos  d.  Evans  v.  Thomas,  6  Term  Rep.  671,  and  Whiibread  v. 
May,  2  Bos.  d&  Pul.  593. 

Copley,  contra,  contended,  that  in  this  case  where  the  testator  had  left  pro- 
perty corresponding  with  the  description  in  the  will,  extrinsic  evidence  was 
not  admissible  to  shew  that  he  meant  to  include  other  property  not  falling 
within  that  description :  though  he  admitted  that  such  evidence  may  be  re- 
ceived to  explain  the  testator's  meaning  in  cases  where  he  has  no  property  an* 
swering  the  description  in  the  will :  as  in  Day  v.  TVig,  1  P.  Wms.  286.  This 
distinction,  he  said,  was  recognized  in  most  of  the  cases  cited  :  and  also  in 
Denn  d.  Wilkins  v.  Kemeys,  9  East,  366,  and  Knotsford  v.  Gardiner,  2  Atk. 
450.  Then  as  there  was  copyhold  to  answer  the  description  in  this  will,  it 
cannot  be  said  to  be  a  misdescription  of  the  testator's  property.  The  cases  in 
Chancery  where  the  extrinsic  evidence  has  been  admitted  do  not  apply ;  be- 
cause they  involve  questions  of  trust,  or  election,  or  other  considerations  of 
equitable  cognizance  only.  In  Hinchcliffe  v.  Hinchcliffe,  3  Ves.  jun.  522— 
530,  the  Master  of  the  Rolls  expressly  disclaimed  receiving  the  extrinsic  evi- 
dence to  explain  the  will ;  and  only  received  it  to  explain  the  circumstances 
in  which  the  testator  was  at  the  time  of  the  devise.  And  Lord  Eldon,  in 
Druce  v.  Denison,  6  Ves.  jun.  400-3,  evidently  disapproved  of  Pulteney  v.  Lord 
Darlington,  and  other  cases,  where  extrinsic  evidence  was  received  in  any  de- 
gree to  explain  words  in  a  will,  which  were  unambiguous.  Here,  in  order  to  let 
in  the  evidence,  the  word  copyhold  must  in  effect  be  expunged  from  the  will. 
The  settfement  is  indeed  referred  to  in  the  first  clause  of  the  will,  but  not  for 
the  purpose  of  explaining  the  extent  of  the  property  bequeathed  :  the  testator 
does  not  affect  to  devise  all  the  estate  comprised  in  the  settlement :  which 
would  have  let  in  the  evidence  of  the  settlement  to  shew  what  did  pass  by  it : 
and  there  is  no  reference  whatever  to  the  settlement  in  the  Subsequent  clause 
of  the  will  by  which  the  defendants  claim.  Neither  does  the  confusion  of 'the 
freehold  with  the  copyhold  closes  bear  upon  the  question  as  to  the  freehold  in 
dispute,  which  is  clearly  defined,  and  requires  no  reference  to  the  settlement 
to  ascertain  it. 

Balguy,  in  reply,  said  that  in  considering  the  meaning  of  a  particular  clause 
in  the  will,  the  Court  was  not  restrained  to  look  at  that  clause  only,  but  might 
collect  the  intention  of  the  testator,  as  to  the  property  which  he  meant  to  de- 
vise by  that  particular  clause,  from  the  whole  of  the  will.  That  the  evidence 
went  tashew  that  the  particular  freehold  close  was  included  in  that  portion 
of  the  testator's  property  which  was  called  by  the  general  nameof  lA«  copyhold 
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e5fa/«,  because  the  greater  part  of  it  was  of  that  description,  and  the  small 
portions  of  freehold  were  intermingled  and  consolidated  with  it :  and  that  all 
the  evidence  was  admissible  in  this  view  of  it,  but  particularly  the  settlement, 
which  was  referred  to  by  the  will  itself. 

Ijord  Ellenborovoh,  C.  J.  said,  that  as  the  case  appeared  to  inyolve  a  gen- 
eral question  of  extreme  importance,  the  Court  would  look  further  into  it 
before  they  delivered  their  opinion.  And  now  his  Lordship  delivered  judg- 
ment. 

This  was  a  special  case,  reserved  at  the  trial  of  an  ejectment  for  a  close  of 
freehold  land,  called  The  least  Ox  pasture  Close,  in  North  Collingham,  in  the 
county  of  Nottingham.  The  question  arose  on  the  will  of  one  Henry  Milnes, 
whether  such  close  passed  by  the  devise  in  that  will,  of  all  the  testator's  copy^ 
hold  estates  in  North  and  South  ColHngham,  to  his  nephews,  Thomas  Bland 
and  WilHam  Brown :  if  it  did,  the  lessors  of  the  plaintiff  had  no  title  :  if  it 
did  not  pass  by  such  devise,  it  descended  to  the  lessors  of  the  plaintiff,  who 
are  his  heirs  at  law.  [Then,  after  stating  the  words  of  the  will  as  before  set 
out,  his  Lordship  proceeded.]  The  facts  were,  that  the  testator  had,  at  the 
time  of  making  his  will,  and  also  at  the  time  of  his  death,  besides  the  freehold 
dose  in  question,  another  freehold  close,  called  the  Sudmarsh  or  Couhpasturt 
Close,  situate  in  North  Collingham,  and  was  also  seised  of  other  freehold  and 
copyhold  premises  in  North  and  South  Collingham,  and  had  surrendered  the 
copyhold  to  the  use  of  his  will.  On  the  face  of  the  will  we  find  no  ambiguity. 
The  testator  gives  to  his  nephews  Thos.  Bland  and  William  Browne,  their 
executors,  administrators,  heirs,  or  assigns,  in  trust,  after  the  death  of  his  wife, 
his  dwelling-house  at  Newark,  with  all  his  household  furniture,  plate,  &c.  and 
all  his  copyhold  estates  in  North  and  South  Collingham,  and  all  his  freehold 
Cow-pasture  close  in  North  Collingham :  and  he  had  copyhold  estates  in  North 
and  South  Collingham,  and  a  freehold  Cow-pasture  close ;  which  answer  and 
satisfy  the  terms  of  that  devise ;  which  terms  are  definite  and  certain  :  and  on 
this  clause  alone,  it  could  not  be  contended  for  a  moment,  that  evidence  could 
be  admitted  to  shew,  that  in  this  description  of  all  his  copyhold  estates,  the 
testator  meant  to  inc]ade  freehold  property.  But  the  argument  on  the  part  of 
the  defendants  is,  that  a  prior  clause  of  the  will  may  be  brought  down  to  and 
connected  with  the  devise  of  the  copyhold  to  the  trustees ;  and  so  open  a  door 
to  let  in  the  evidence  of  intent  from  matter  dehors  the  will.  That  prior  clause 
is  at  the  beginning  of  the  will,  where  the  testator  gives  to  his  wife  all  his  wines, 
liquors,  and  provisions  for  housekeeping,  tit  addition  to  the  settlement  I  have 
made  her  upon  my  copyhold  estate :  and  the  argument  is,  we  will  shew  that  by 
the  settlement  made  on  his  wife,  the  testator  covenanted  to  surrender  to  the 
uses  of  that  settlement  certain  copyhold  premises,  enumerating  them,  among 
which  is  the  freehold  close  in  question  :  and  as  he  has  by  his  will  given  her 
his  wines  and  provisions  of  housekeeping,  in  addition  to  the  settlement  made 
her  on  his  copyhold  estate,  his  subsequent  devise,  after  the  death  of  his  wife, 
of  all  his  copyhold  estates  in  North  and  South  Collingham,  must  have  been 
intended  by  him,  and  must  be  understood  by  the  Court,  as  comprising  all  that 
he-  had  settled  on  his  wife  under  the  denomination  of  copyhold,  or  rather  that  he 
meant  to  settle  on  her,  under  that  denomination.  But,  independently  of  the 
other  objections,  we  think  the  argument  fails  in  connecting  the  two  clauses, 
or  in  raising  any  ambiguity  if  they  were  connected.  The  only  circumstance 
is,  that  in  both  clauses  the  testator  uses  the  term  copyhold  estate ;  and  in  the 
latter  clause  he  devises  all  his  copyhold  estates,  with  other  property,  after  the 
death  of  his  wife.  But  it  does  not  necessarily  follow,  that  he  meant  to  devise 
to  the  trustees  the  some  premises  which  he  had  settled  on  bis  wife;  or  that 
when  he  made  his  will  in  the  year  1800,  he  was  under  the  same  mistake,  with 
respect  to  the  tenure  of  this  part  of  his  estate,  as  he  might  have  been  under 
in  1792,  when  he  made  his  settlement,  or  at  the  date  of  his  rental  in  1794. 
It  would  be  going  further  than  any  case  which  we  are  aware  of  has  yet  gone, 
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in  admitting  evidence  of  intent,  from  extmneous  circumstances,  to  extend 
plain  and  unequivocal  words  in  a  will.  The  terms  used  in  both  clauses  are 
unambiguous.  The  testator  bad  seitled-  copyhold  estates  oo  his  wife  :  so  far 
the  expression  in  th^  first  clause  is  correct :  and  even  if  the  settlement  referred 
to  were  looked  at,  that  would  present  no  ambiguity  as  to  the  quality  of  the 
estates  so  settled.  He  bad  also  copyhold  estates  to  devise  :  here  again  he  is 
correct.  And  therefore  we  do  not  feel  ourselves  at  liberty  to  look  beyond  the 
will  for  circumstances  from  whence  an  intent  may  be  collected  to  include  pro- 
perty of  a  different  description,  and  where  nothing  appears  to  require  such  a 
violation  of  the  ordinary  terms  used  in  the  description  of  property :  and  it 
would  be,  as  we  apprehend,  most  dangerous  to  allow  ourselves  that  latitude. 
The  postea  therefore  must  be  delivered  to  the  plaintiff. 


Barnes  v.  Hunt. 

11  East,  451.    June  20, 1809. 


To  a  declaration  for  ievcral  tragpsMet  on  the  plaiatiff  *■  land,  on  divera  days,  Ac.  the 
plea  alleged,  that  at  the  aaid  aeveral  dajs,  Ac,  the  defendant  committed  the  aaid  aeve- 
ral  trespaaaes  by  licence  of  the  plainuff :  and  the  latter  replied,  that  the  defendant  of 
his  own  wrong,  and  withtmt  the  cause  alleged,  committed  the  said  aeyeral  trespasses, 
&c. ;  held  that  evidence  of  a  licence  which  covered  some,  but  not  all  of  the  trespasses 
proved,  within  the  nertod  laid  in  the  declaration,  did  not  sustain  the  justification  upon 
the  issue  taken  by  tae  replication. 

THE  declaration  consisted  of  two  counts  in  trespass,  the  first  of  which 
alleged,  that  tbe  defendant,  on  the  1st  of  September  1808,  and  on  divers  other 
days  and  times  between  that  day  and  the  day  of  exhibiting  the  plaintiff's  bill, 
broke  and  entered  the  plaintiff's  close  at  G^mfre,  &c.  and  with  dogs  hunted 
and  beat  for  game  there,  and  committed  other  trespasses  there  particularising 
them :  and  the  second  count  was  similar,  in  respect  of  another  close  of  the 
plaintiff  at  Combe^  except  that  it  omitted  some  of  the  trespasses  particularized 
in  the  first.  The  defendant  pleaded  Ist,  the  general  issue ;  2dly,  as  to  the 
breaking  and  entering  the  close  in  the  first  count  mentioned,  and  committing 
all  the  trespasses  therein  alleged,  (except  breaking  locks  of  gates,  dtc.)  at  the 
said  several  days  and  times^  &c. ;  and  as  to  the  trespasses  in  the  last  count 
mentioned  a^  the  several  times,  &c. ;  the  defendant  averred  the  identity  of  the 
closes,  and  of  the  several  days  and  times  mentioned  in  the  two  counts :  and 
then  pleaded,  that  at  the  said  several  days  and  times  when,  Sic.  he  committed 
the  said  several  trespasses  in  the  introductory  part  of  his  plea  mentioned  by 
the  leave  and  licence  of  the  plaintiff.  The  plaintiff  replied,  that  tbe  defendant 
of  his  own  wrong,  and  without  the  cause  by  him  in  that  behalf  alleged,  com- 
mitted the  said  several  trespasses,  &c. :  on  which  issue  was  joined.  At  the 
trial  before  Chambre,  J.  at  Salisbury,  it  appeared  that  the  defendant,  who  had 
been  warned  by  a  prior  notice  from  the  plaintiff  not  to  trespass  upon  his 
grounds,  was  seen  trespassing  thereon,  on  the  1st,  2d,  13th  and  I9th  of  Sep- 
tember. That  on  the  2d,  as  the  defendant  was  returning  from  shooting  upon 
the  plaintiff's  land,  he  met  the  plaintiff,  and  after  mutual  salutation  offered 
him  some  game,  which  the  latter  accepted  and  thanked  him  for.  And  the 
defendant  having  then  asked  whether  a  Mr.  H,  was  to  have  all  the  game, 
(meaning  on  the  plaintiff's  land,)  the  plaintiff  replied,  "  I  do  not  care  who 
has  the  game  ;  you  may  kill  as  much  as  you  like,  or  all  if  you  please,  so  as 
you  do  not  ride  over  my  corn." '  On  this  evidence  two  questions  arose ;  one 
upon  the  form  of  pleading ;  whether  as  the  plaintiff  had  declared  for  trespasses 
committed  on  a  particular  day  and  on  divers  other  days  and  times  afterwards ; 
and  the  defendant's  plea  alleged  generally,  that  he  had  done  all  the  acts  com- 
plained of  (except  some  trespasses,  of  which  no  evidence  was  given)  by  the 
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lieeoce  of  the  plaintiff;  and  the  whole  of  tbat  plea  was  pot  in  iflsue;  there 
was  any  necessity  for  the  plaintiff  to  hare  made  a  new  assignment,  to  enable 
him  to  recover  for  the  trespasses  committed  prior  to  the  licence.  The  other 
question  was,  whether  the  licence  cocdd  by  relation  up^y  to  the  prior  tres- 
passes, viz.  on  the  Ist  and  2d  of  JSepiittAer :  bnt  this  was  afterwards  abandon* 
ed  opon  shewing  ^oaose.  The  plaintiff  took  a  Tprdiot  for  the  first  trespass, 
with  nominal  damages :  and  liberty  was  given  to  the  defendant  to  move  the 
Coort  to  set  aside  that  verdict,  and  enter  a  verdict  for  the  defendant 

This  was  accordingly  moved  by  Bvrraugh,  in  the  last  term,  who  contended 
that  the  cams€  only,  namely,  the  licence  which  went  to  the  whole  trespass,  was 
pnt  in  issoe  by  the  replication  ;  and  diere  being  no  new  assignment,  and  proof 
having  been  given  of  trespasses  which  were  covered  by  the  licence,  the  de- 
fendant was  entitled  to  a  verdict.  And  he  said,  that  it  had  been  always  under- 
stood, and  the  practice  on  the  Western  Circuit  for  many  years  had  been  in 
conformity  with  the  general  understanding,  that  if  the  plaintiff  meant  to  dis- 
pute the  application  of  the  licence  pleaded  to  the  particular  trespass  declared 
for,  it  was  necessary  for  him  to  new  assign  it. 

Lord  Elx^enborouoh,  C.  J.  then  said,  that  he  did  not  feel  the  weight  of  the 
objection  ;  but  as  such  a  practice  had  prevailed,  the  ground  of  it  was  fit  to  be 
considered  upon  a  rule  ntst.  To  him  it  appeared,  at  present,  that  the  decla- 
ration alleging  several  trespasses,  on  divers  days  and  times,  the  plea  of  licence 
to  the  whole  should  be  understood  as  applying  to  each,  reddendo  singula  skif 
gulis ;  and  that  it  was  necessary  to  prove  a  licence  co-extensive  with  the  tres- 
passes proved  at  the  several  days  and  times  included  in  the  declaration ;  and 
iiere  the  licence  proved  did  not  cover  ail  the  trespasses. 

LmSy  Serjt.,  Dampier^  and  Catherd  now  shewed  cause  against  the  rule,  and 
obaerved  that  though  there  were  two  counts,  yet  they  were  reduced  in  effect 
to  one  by  the  special  plea,  which  averred  the  identity  of  the  respective  tres- 
passes in  each.  Then  taking  it  as  if  there  were  but  one  count,  still  the  plain- 
tiff  having  declared  for  ieveral  trespasses  on  divers  days  within  the  period 
stated,  was  at  liberty  to  give  in  evidence  as  many  trespasses  as  there  were  days 
included.  And  the  defendant  does  not  by  his  plea  confine  the  generality  of 
the  count,  by  selecting  one  or  more  acts  of  trespass,  and  setting  up  a  licence 
to  coiver  those  particular  acts  ,*  which  would  have  driven  the  plaintiff  to  new 
assign,  if  he  meant  to  rely  on  other  acts  of  trespass ;  but  he  says,  as  to  the 
trespasses  at  the  said  several  days  and  times,  &c.  he  had  the  licence  of  the 
plaintiff:  insisting,  therefore,  on  a  licence  co-extensive  with  the  number  of 
trespasses  which  might  be  proved  under  the  count.  So  a  new  assignment 
would  not  have  carried  the  matter  further,  but  must  have  been  a  mere  repeti- 
tion of  the  declaration.  It  would  even  have  amounted  to  pleading  double ; 
because  it  would  Jiave  been  pleading  again  what  had  been  answered  by  the 
plea.  In  Cheasely  v.  Barnes^  10  East,  73,  a  single  trespass  being  laid  in  the 
count,  and  that  being  justified,  and  issue  taken  on  such  justification,  ^he  Court 
held  that  a  new  assignment  was  double. 

Burraugh  (Pell,  Serjeant,  was  with  him)  in  support  of  the  rule,  contended, 
that  though  upon  the  plea  of  not  guilty  the  plaintiff  might  prove  as  many  tres- 
'  passes  as  he  pleased  within  the  period  laid  in  his  declaration :  yet  upon  the 
plea  of  licence,  the  proof  of  which  lay  upon  the  defendant,  the  trespasses  were 
agreed  upon,  and  nothing  was  in  issue  except  the  cause  of  the  justification^ 
namely,  the  licence  :  and  if  the  defendant  proved  any  trespass  covered  by  his 
licence,  the  issue  must  be  decided  for  him.  [Lord  EUenborough,  C.  J.  The 
question  is,  what  is  the  cause  under  the  replication  of  de  injuria  sua  propria^ 
absque  tali  causa ;  is  it  one,  or  several  trespasses  ;  and  one,  or  several  licences  7] 
In  8ayer  v.  The  Earl  of  Rochford,  2  Blac.  Rep.  1170,  Blackstone,  J.  said, 
that  the  words,  de  injuria  sua  propria,  were  merely  introductory ;  that  the 
traverse  was  contained  in  the  words,  absque  tali  causa ;  and  whatever  went  to 
disprove  that  cause  was  admissible  evidence,  and  nothing  else :  and  Crogate^s 
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ease,  8  Rep.  66,  7,  explains  what  the  clause  is :  which  is  the  ground  of  the 
justification.  Here  the  licence  is  the  only  cause,  and  it  has  always  been  so 
considered. 

I^rd  Ellenborocgh,  C.  J.  The  cause  is  one  combined  thing  arising  out 
of  seyeral  facts ;  and  I  will  venture  to  translate  that  word  in  this  case  into 
what  it  really  means,  and  that  is,  without  the  matter  of  excuse  alleged.  Now, 
what  is  the  matter  of  excuse  alleged  ?  The  defendant,  in  answer  to  a  decla- 
ration complaining  of  several  trespasses  committed  by  him  on  the  1st  of  Sep- 
tember,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of 
exhibiting  the  bill,  says,  that  at  the  said  several  days  and  times  when,  d&c.  he 
had  the  licence  of  the  plaintiff;  not  in  licence  to  commit  one  or  more  tres- 
passes, but  a  licence,  as  large  as  the  declaration,  to  commit  as  many  trespasses 
as  the  plaintiff  has  assigned  and  is  able  to  prove.  What  then  does  the  repli- 
cation import  when  it  alleges  that  the  defendant  of  his  own  wrong,  and  with- 
out the  cause  alleged,  committed  the  several  trespasses  ?  It  denies  the  defend- 
ant's justification  to  the  extent  pleaded  by  him  :  it  denies  that  he  had  licence 
to  commit  the  several  injuries  of  which  the  plaintiff  complained  and  is  able  to 
prove  within  the  terms  of  his  declaration.  Whatever  practice  may  have  pre- 
vailed, this  sense  of  the  pleadings  appears  to  me  to  be  clear. 

Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  The  defendant  having  by  his  plea  applied  a  licence  to  all 
the  trespasses  complained  of,  the  plaintiff,  intending  to  deny  a  licence  co-ex- 
tensive with  those  trespasses,  could  only  reply  as  he  has  done. 

Baylet,  J.  The  declaration  is  general  complaining  of  trespasses  on  divers 
days  within  a  certain  period.  The  defendant  undertakes  to  meet  that  general 
and  indefinite  charge,  and  says,  in  effect,  that  whatever  may  be  the* number  of 
trespasses  that  the  plaintiff  complains  of  within  that  period,  he  is  prepared  to 
shew  as  many  licences.  The  replication  states  that  the  defendant  at  the  said 
several  days,  committed  the  said  several  trespasses  of  his  own  wrong,  and  with- 
out the  cause  alleged.  What  does  that  put  in  issue  but  that  the  defendant  had 
a  licence  to  cover  all  those  trespasses.  Then,  in  common  sense  and  under- 
standing we  must  take  it  that  the  cause  put  in  issue  by  the  replication  is,  that 
the  defendant  had  not  a  licence  co-extensive  with  the  trespasses  complained  of, 
and  a  new  assignment  coirid  have  done  no  more  than  repeat  the  same  thing. 

Rule  discharged. 
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The  King  v.  Morgan.(a) 

11  East,  457.    Nov.  15, 1809. 

Affidavit,  entitled  "In  the  King's  Bench,"  apon  which  the  Attornev-General  bad  filed 
an  information  ex  ofieio  against  the  defendant,  permitted  to  be  read  in  aggravation  aAer 
judgment  by  default. 

PE^TBROKESHTRE.— This  was  an  information  filed  by  The  Attorney- 
General  against  the  defendant  for  assaulting  and  obstructing  an  officer  of  the 
excise  in  the  due  execution  of  his  office ;  to  which  the  defendant  had  suffered 
judgment  to  be  signed  by  default.  And  on  this  day,  when  he  came  up  to 
receive  sentence,  the  afilidavit:  upon  which  the  Attorney-General  had  filed  the 
information  was  offered  on  the  part  of  the  crown  to  be  read  in  aggravation ; 
but  was  objected  to  by  Mr.  Erskine  for  the  defendant^  as  not  having  been 
sworn  in  the  cause.     But 

The  Court y  after  deliberation,  permitted,  it  to  be  read ;  the  affidavit  being 
entitled,  "In  the  King's  Bench,"  sworn  before  a  Commissioner  of  the  Court, 
and  being  the  foundation  of  a  proceeding  in  the  court :  and  the  Court  under- 
standing that  it  had  been  the  practice  for  such  affidavits  to  be  read  on  judg- 
ments by  default. 


Philip  Thomas  Wykham  v.  Sophia  Elizabeth  Wykham,  an  In- 
fant, by  her  Guardian,  and  Others. 

11  East,  458.    May  5, 1809. 

One,  after  devising  certain  lands  to  trustees  and  their  heirs,  to  pay  debts  in  aid  of  the  per- 
sonal estate,  devised  the  surplus,  and  all  his  other  lands,  d&c.  to  his  1st,  2d,  3d,  and 
other  sons  successively  for  life,  with  successive  remainders  to  trustees  and  their 
heirs  to  preserve  subsequent  estates  during  the-  lives  of  the  several  tenants  for  life, 
with  several  remainders  successively  to  the  first  and  other  sons  of  the  bodies  of  the 
testator's  several  sons  in  tail  male,  with  like  remainders  to  his  daughter  5.  for  life,  to 
trustees,  &c.  and  to  her  first  and  other  sons  successively  in  tail  male :  with  a  proviso, 
that  each  of  the  testator's  sons,  as  he  came  into  possession,  might  from  time  to  time 

(a)  The  note  of  this  case,  which  was  decided  in  this  court  in  Mich.  45  Geo.  3.  1804, 
waa  communicated  to  me  lately  by  Mr.  Dtaltry  ;  and  involves  a  point  of  general  prac- 
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grant  or  appoint  all  or  aojr  part  of  the  Janda  whereof  he  ahoold  be  ao  aeiaed  and  poa- 
aeased  to  trusteesy  on  trust  by  the  rente  and  profita  to  pay  a  jointure  to  any  wife,  &.e. 
for  the  term  of  each  such  lotfes  natural  life  only.  There  were  alao  powera  by  deed  to 
charge  the  landa  with  portiona  for  daughtera  and  younger  children,  and  to  leaae  for  81 
-yeara. 
The  eldest  aon,  having  married,  by  deed,  reciting  the  will  and  power,  conveyed  certain 
of  the  landa  to  trustees  and  their  heirs^  on  trust  by  the  rente  and  profita  to  raiae  and  pay 
a  jointure  to  his  wife  during  her  natural  life  only:  and  charged  the  lands  with  portiona 
for  younger  children,  if  any ;  which  deed  alao  contained  a  covenant  for  quiet  enjoy- 
ment during  the  wife 'a  life  :  Held  that  by  such  deed  the  truateea  took  a  fee. 

PHILIP  Lord  Wenman,  being  seised  in  fee  of  .divers  real  estates,  and  en- 
titled in  fee  to  the  equity  of  redemption  of  certain  other  real  estates  then 
mortgaged  in  fee  to  Agatha  Child,  by  his  will  dated  the  4th  of  May^  1758, 
and  duly  executed  and  attested,  devised  part  of  such  his  legal  and  part  of  his 
equitable  estates  to  Harvey  and  Basseit  and  their  ktira,  in  trust  that  they 
should  out  of  the  rents,  issues,  and  profits,  or  by  sale,  from  time  to  time,  and 
also  by  virtue  of  the  power  thereinafter  given  to  them  to  cut  and  sell  coppice 
woods,  raise  money  sufficient  to  pay  off  the  testator's  debts  and  legacies, 
or  so  much  thereof  as  his  personal  estate  not  specifically  devised  would 
not  be  sufficient  to  pay.  And  as  for  all  such  parts  of  the  said  lands,  tene- 
ments and  hereditaments  so  given  to  the  trustees  which  should  remain  after 
the  said  trusts  were  performed,  he  devised  the  same,  and  also  all  other 
his  freehold  manors,  lands,  6lc,  whereof  he  was  seised  or  possessed,  or  where- 
in he  was  entitled  to  any  estate  in  possession,  reversion,  remainder,  or  ex- 
pectancy, in  the  counties  of  Oxford,  Kent^  Bucks,  6r  elsewhere  in  England, 
to  his  eldest  son  Philip  Wenman,  for  life,  without  impeachment  of  waste ; 
remainder  to  trustees  and  their  heirs  to  preserve  subsequent  estates;  re- 
mainder to  the  first  and  other  sons  successively  of  the  body  of  Philip  Wen^ 
man  in  tail  male;  and  for  default  of  such  issue,  with  like  remainders  to  his 
youngest  son  Thoma$  Francis  Wenman  for  life,  &c. ;  to  trustees  and  their 
heirs  to  support  subsequent  remainders ;  and  to  his  first  and  other  sons 
successively  in  tail  male;  remainder  to  the  testator's  third  and  other  sons 
in  tail  male  successively,  &c. ;  and  in  default  of  all  such  issue  male  of  the 
testator's  body,  if  the  testator  should  have  any  other  daughters  besides  his 
daughter  Sophia  Wenman,  to  and  amongst  his  said  daughter  Sophia  and 
other  such  daughter  or  daughters  in  tail,  as  tenants  in  common :  but  if 
no  other  daughter  than  Sophia,  then  to  her  for  life  without  impeachment  of 
waste :  remainder  to  trustees  and  their  heirs  to  preserve  contingent  re- 
mainders ;  remainder  to  her  first  and  other  sons  successively  in  tail  male ; 
with  divers  remainders  over  ;  with  the  ultimate  remainder  to  the  right  heirs 
of  the  testator.  The  will  also  contained  this  proviso :  "  Provided,  that  it 
"  shall  and  may  be  lawful  to  and  for  each  of  my  said  sons  P.  Wenman  and  T, 
"  JP.  Wenman,  and  every  other  son  of  my  body,  when  and  as  they  shall  req>ect- 
*'ively  become  entitled  to  the  aforesaid  manors,  lands,  or  any  part  or  parts 
"  thereof,  tit  possession,  by  virtue  of  the  devises  and  limitations  aforesaid, 
*'  from  time  to  time  to  grant,  convey,  limit,  or  appoint,  all  or  any  part  or  parts 
"  of  the  said  manors,  lands,  &c.  whereof  they  shall  respectively  be  so  seised 
"  and  possessed,  to  trustees,  upon  trust  by  the  rents  and  profits  thereof  to  raise 
"  and  pay  any  yearly  rent-charge  not  exceeding  1000/.  by  equal  quarterly 
'*  payments,  clear  of  all  out-goings  and  reprises  whatsoever,  as  and  for  a  join- 
'*  ture  to  and  for  any  wife  or  wives  that  he  or  they  shall  hereafter  happen  to 
"  marry,  for  and  during  the  term  of  each  such  wife's  natural  life  only.  And 
"  further,  that  it  shall  and  may  be  lawful  for  each  of  my  said  sons,  at  any 
"  time  or  times  after  they  shall  respectively  come  into  the  possession  of  the 
"  said  manors,  lands,  &c.  by  virtue  of  the  aforesaid  limitations,  by  any  deed 
"  or  deeds  executed  in  the  presence  of  two  or  more  credible  witnesses,  or  by 
*'  his  or  their  will  or  wills  respectively,  daly  signed,  &c.  and  attested,  &&. 
"  to  charge  all  or  any  part  or  parts  of  the  said  manors,  lands,  Slc.  whereof 
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"  he  or  they  shall  be  so  severally  seised  and  possessed,  with  any  sum  or  sums 
*'  not  exceeding  the  sums  hereinafter  mentioned,  for  portions  of  their  daugh- 
"  ters  and  younger  children ;  viz.  for  one  such  daughter  or  younger  child 
"  5000/.,  for  two  such,  &e.  SOOO/.,  and  for  three  or  more  such,  &c.  10,000/., 
"  with  such  maintenance  in  the  mean  time,  not  exceeding  4  per  cent,  interest 
"  of  their  respective  portions  as  my  said  sons  shall  respectively  by  such 
**  deeds  or  wills  appoint.''  And  idso  this  proviso ;  *'  that  it  shall  and 
'*  may  be  lawful  for  my  said  sons,  or  such  other  person  or  persons  who 
"shall  by  virtue  of  the  limitations  aforesaid  respectively,  when  and  as 
"  they  shall  come  into  possession  of  the  said  manors,  lands,  &c.  so  devised 
"  to  them  for  life  as  aforesaid,  by  indenture  tp  demise  and  lease  all  or  any 
"  part  or  parts  of  the  said  manors,  lands,  &c.  to  any  persons  for  any  term  or 
"  number  of  years  not  exceeding  21  years  in  possession ;  so  as  in  every 
"  such  lease  there  be  respectively  reserved,  6t,c.  as  great  a  yearly  rent  as  can 
''  be  reasonably  obtained."  Philip  Lord  Wenman,  the  testator,  died  in  Au^ 
gu$t  1760,  leaving  only  two  sons,  namely,  PhiUp,  afterwards  Lord  Wenman, 
and  THomas  Fronds  Wemmany  and  one  daughter,  8&phia  WmmaHf  who  after- 
warda  married  WilHam  Humphrey  Wykham,  the  father  of  the  plaintiff.  The 
testator's  eldest  eon,  Philip  Lord  WeHman,  attained  his  age  of  21  years  in  April 
1763,  and  was  ^hereupon  let  into  possession  of  all  the  testator's  real  estates, 
and  held  them  till  his  death.  And  in  1766,  he  married  Lady  Ekanar  Bertie  : 
previous  to  which  by  indenture  tripartite,  properly  attested,  dated  the  28th 
of  June  1766,  reciting  the  said  will  of  his  late  father,  whereby  he  was  entitled 
to  make  a  jointure  out  of  the  said  estates  upon  a  wife,  and  to  make  provision 
for  daughters  and  younger  children ;  and  reciting  his  intended  marriage  with 
Lady  Sleanar,  and  for  making  such  jointure  on  her  in  case  she  should  survive 
him  after  the  marriage  as  he  was  empowered  to  make  by  virtue  of  and  accord* 
mg  to  the  true  intent  and  meanitag  of  the  said  recited  will :  he,  Philip  Ld. 
F.  Wenmanf  pursuant  to  and  by  force  and  virtue  of  the  said  power  and  au- 
thority to  him  given  for  making  and  limiting  such  jointure,  and  of  every  other 
power  and  authority  enabling  him  thereunto,  did  grant  and  appoint  unto  the 
Ear]  of  Alnngdon  and  J.  Morton  (uustees  and  parties  to  the  deed)  all  and 
every  the  freehold  manors,  lands,  d&c.  devised  to  him  by  his  father,  in  the  coun- 
ties of  Oxford  and  Bucks^  or  elsewhere  in  England,  habendum  to  the  trustees 
and  their  heirs,  upon  trust  by  the  rents  and  profits  thereof  to  raise  and  pay  to 
Lady  Eleanor  Bertie  and  her  assigns,  during  her  natural  life  only,  the  yearly 
rentrcharge  of  500/.  by  equal  quarterly  payments  clear  of  all  outgoings  and 
reprises  whatsoever,  as  and  for  a  jointure  for  the  said  Lady  E.  B,  in  case  the 
marriage  took  effect,  and  she  should  survive  the  said  Philip  Ld.  W,,  and  to 
be  in  bar  and  satisfaction  of  Dower,  &c.  And  by  that  indenture  Philip  Ld. 
FK,  for  making  provision  for  the  daughters  and  younger  children  of  the  mar- 
riage, as  he  was  authorized  and  empowered  to  do  by  force  and  virtue  of  the 
recited  will  of  his  father,  in  pursuance  of  such  power  and  of  every  other  power 
enabling  him  thereunto,  charged  all  the  said  manors,  lands,  &.C.  in  the  counties 
of  Oxford  and  Bucks,  subject  to  the  jointure  of  Lady  Eleanor,  with  the  pay- 
ment of  the  several  sums  therein  mentioned.  The  deed  also  contained  cove- 
nants by  Ld.  Wenman  to  the  trustees,  that  he  had  good  right  and  full  power  to 
make  such  grant,  settlement, limitation,  appointment,  and  charge,  as  were  by  him 
thereby  made  respectively^  as  aforesaid.  And  further,  that  the  trustees,  in  case 
the  marriage  took  effect,  and  Lady  Eleanor  survived  him,  should  from  time  to 
time  after  his  decease,  during  the  natural  life  only  of  the  said  Lady  Eleanor, 
peaceably  and  quietly  enter,  possess,  and  enjoy  the  said  manors,  lands,  dz^. 
before  granted,  dLC.  to  them,  and  take  as  much  of  the  profits  thereof  as  should 
be  sufficient  to  pay  the  said  yearly  rent-charge  of  500/.,  without  lawful  let, 
erictioD,  or  interruption,  &c.  of  Lord  Wenman,  his  heirs  or  assigns,  or  of 
any  other  person,  &c.  Then  by  another  indenture  of  the  26th  o(  December  1782, 
Philip  Ld,  Wenman,  the  son,  made  a  further  jointure  of  300/.  a  year  on  Eleanor 


224  CASES  IN  MICHAELMAS  TERM 

Lady  Wennum  his  wife;  reciting  hb  before  his  power  under  his  father's  will, 
and  granting  and  appointing  to  Lord  Abingdon  (one  of  the  former  trustees) 
and  Sir  J,  W.  Gardner  and  their  heirs,  such  parts  of  the  freehold  manor,  lands, 
d^c.  in  the  county  of  Oxford  as  were  devised  to  him  by  his  father,  to  hold  to  the 
trustees  and  their  heirs,  upon  trust  by  the.  rents  and  profits  to  raise  and  pay  to  the 
said  Eleanor,  during  her  natural  life  only,  such  further  rent-charge  of  300/.  dtc. 
in  case  she  survived  him ;  with  the  like  covenants  as  before  for  his  right  to  make 
such  grant,  and  for  quiet  enjoyment  during  her  life  only.  And  by  another  similar 
indenture  of  the  1st  of  Dec,  1796,  Lord  Wenman  granted  and  appointed  to  Sir 
Wm.  Henry  Ashhurst  and  the  said  Sir  J.  W.  Gardner,  and  their  heirs,  such  parts 
of  the  said  demised  estates  lis  lay  in  the  county  of  Oxford,  and  in  Pounden, 
in  the  parish  of  Twyford,  in  the  county  of  Bucks,  upon  triist  to  raise  and  pay 
to  Eleanor  Lady  Wenman,  during  her  natural  life  only,  a  further  jointure  and 
rent-charge  of  200Z.  in  addition  to  the  500/.  and  300/.  before  settled  on  her  : 
with  like  covenants  as  before.  In  1796,  Thomas  Francis  Wenman,  the  second 
son  of  the  testator  Philip  Lord  Wenman,  died  unmarried  and  without  issue, 
in  the  lifetime  of  his  elder  brpther  Philip  Lord  Wenman,  who  died  on  the 
26th  of  March  1800,  without  issue,  leaving  Eleanor  Lady  Wenman  him  sur- 
viving. Sophia,  the  only  daughter  of  the  first-named  Lord  Wenman,  having 
married  and  survived  Wm,  Humphrey  Wykham,  died  in  March  1792,  leaving 
issue  Wm,  Rd,  Wykham,  her  eldest  son,  Philip  Thomas  Wykham,  the  plain- 
tiff, and  Harriet  Mary  Wykham,  who  married  the  defendant  Willoughby  Ber^ 
tie.  By  indentures  of  lease  and  release  of  the  Ist  and  2d  of  January  1799, 
the  said  Wm,  Rd,  Wykham  conveyed  to  Wm,  Walford  and  his  heirs  his  life 
estate  expectant  on  the  death  of  Philip  then  Lord  Wenman,  in  the  said  manors, 
lands,  dtc.  in  trdst  for  certain  uses,  (the  object  and  effect  of  which  was  only 
to  bar  any  wife  of  his  from  dower.)  Wm.  Rd.  Wykham,  on  the  death  of  the 
last  Lord  Wenman,  was  let  into  possession  of  all  the  testator's  real  estates  not 
sold  by  the  trustees  under  the  will,  and  enjoyed  the  same  till  his  death  :  and 
by  indenture  of  tease  and  release  of  the  20th  and  2 1st  of  June  1800,  all  the 
said  estates  in  Oxfordshire,  Bucks,  and  Kent,  were  conveyed  by  Walford  and 
Wm.  Rd.  Wykham  to  W,  Mcyrick  in  fee,  to  mak6  him  tenant  to  the  pracipe ; 
and  recoveries  were  suffered  of  the  same  in  Trinity  term  in  1800,  in  which 
Wm,  Rd,  Wykham  was  the  vouchee ;  at  which  time  Eleanor  Lady  Wenman 
was  still  living.  On  the  1st  of  July,  1800,  after  the  recoveries  suffered,  Wm. 
Rd,  Wykham  died,  leaving  the  defendant  Sophia  Elizabeth  his  heiress  at  law, 
and  she  is  also  the  heiress  at  law  of  the  testator  Philip  Lord  Wenman,  The 
mortgages  are  still  unsatisfied  and  outstanding ;  and  all  Lord  Wenman  the 
testator's  debts  are  not  yet  paid. 

The  complainant  filed  his  bill  in  Chancery  against  the  defendants,  insisting 
that  the  estate  in  tail  male,  limited  by  the  said  will  of  Philip  Lord  Wenman 
to  the  first  and  other  sons  of  the  body  of  his  daughter  Sophia  was  not  bound 
by  the  said  recovery ;  and  praying  that  the  plaintiff  might  be  declared  entitled 
to  an  estate  tail  in  all  the  estates  thereby  devised,  and  that  he  might  be  let 
into  possession,  and  for  an  account  of  the  rents  and  profits  from  the  death  of 
Wm,  Rd.  Wykham ;  and  that  the  Earl  of  Abingdon  and  Sir  Wm.  H.  Ash' 
hurst,  the  surviving  trustees  in  the  jointure  deeds  of  Eleanor  Lady  Wenman, 
without  prejudice  to  her  who  was  then  living,  but  is  since  dead,  or  any  other 
charges  or  incumbrances  affecting  the  said  estates,  might  be  directed  to  convey 
to  the  plaintiff,  to  enable  him  to  suffer  a  good  recovery.  And  on-  the  hearing 
before  the  Lord  Chancellor,  he  directed  this  case  to  be  made  for  the  opinion 
of  this  Court  and  that  the  question  should  be, 

Whether  the  trustees  named  in  the  deed  of  appointment  of  the  28th  of 
June  1766,  and  in  the  other  deeds  of  the  26th  of  December  1782,  and  the  Ist 
of  December  1796,  or  any  of  them,  took  any  and  what  estate  and  interest  in 
the  manors,  lands,  and  hereditaments  in  question,  of  which  Philip  Lord  Wen' 
mait,  the  testator,  was  seised  in  fee  simple  at  the  time  of  making  his  will,  and 
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which  were  thereby  given  to  Philip  his  son,  afterwards  Lord  Wenman,  for 
life,  or  any  of  them  ? 

The  case  was  argaed  in  last  Easier  term. 

Htlroyd^  (or  the  plaintiflT,  contended  that  the  trustees  in  the  jointare  deeds 
of  appointment  did  not  take  estates  in  fee,  but  only  took  estates  to  them  and 
their  heirs  for  the  Kfe  of  the  jointress  Lady  Eleanor  Bertie.  First,  he  con* 
sidered  the  construction  of  the  power  as  given  by  the  will  of  Lord  Wenman, 
and  next  the  mode  in  which  that  power  was  executed.  1st,  This  being  a 
power  given  by  a  will  is  to  receive  that  construction  which  will  best  effectuate 
the  apparent  intention  of  the  testator.'  The  estates  given  by  the  will  to  the 
testator's  two  sons,  for  life,  to  the  trustees  to  preserve  contingent  remainders, 
and  to  the  first  and  other  sons  of  the  bodies  of  the  elder  and  younger  sons 
successively  in -tail  male,  are  all  legal  estates,  and  remainders  to  the  two  sons 
vested-  remainders.  Then  the  remainder  to  the  daughters  of  the  testator,  if 
more  than  Sophia,  as  tenants  in  common  in  tail  general ;  and  if  only  Sophia, 
then  to  her  for  life,  remainder  to  trustees,  &c.,  remainder  to  her  first  and  other 
sons  successively  in  tail  male ;  were  also  all  legal  estates :  and  it  is  clear  that 
the  testator's  younger  sons  were  to  have  the  same  power  of  j6inturing  as  was 
given  to  his  eldest  son :  and  this  power  was  given  to  be  exercised /rom  time 
to  tinU  by  the  several  male  tenants  for  life  in  succession,  in  favour  of  any 
number  of  wives  they  might  severally  have;  It  was  a  power  given  in  addition 
to  the  estates  of  the  several  tenants  for  life,  and  co-existent  with  them,  but 
was  not  meant  to  subvert  and  destroy  those  estates,  and  entirely  to  change 
their  nature  from  legal  to  equitable.  The  power  is  to  each  of  his  sons  when 
in  possession  by  virtue  of  the  limitations  of  his  will  to  grant  to  trustees  upon 
trust,  6lc,  ;  but  no  words  of  limitation  are  added  to  the  estate  to  be  granted 
to  the  trustees ;  and  therefore  those  words  would  not  authorize  a  tenant  for  life 
to  grant  a  fee  or  any  greater  estate  to  the  trustees  than  was  necessary  to  exe- 
cute the  power :  though  it  may  be  admitted,  that  if  words  of  limitation  were 
necessary  to  be  added  for  the  effectual  execution  of  the  power,  the  Court 
would  imply  them.  The  purpose  of  the  trust,  however,  being  to  raise  a  joint- 
ure for  the  Hfe  of  the  wife  only,  the  estate  in  the  trustees  must  be  limited  to 
such  life.  But  as  the  trustees,  if  the  estate  were  limited  to  them  only,  might 
die  before  the  wife,  in  which  case  there  would  be  an  end  of  her  estate,  it  may 
be  necessary  to  imply  some  words,  and  therefore  the  Court  may  imply  that  it 
was  a  power  to  limit  to  trustees  and  their  heirs  during  the  life  of  the  Jointress. 
And  even  if  the  power  had  been  express  to  limit  the  estate  to  trustees  and 
their  heirs,  yet  as  the  object  was  only  to  execute  the  trust  for  the  life  of  the 
jointress,  the  Court  would  have  implied  that  the  estate  of  the  trustees  was  to 
be  limited  to  her  life:  and  so  it  was  decreed  by  Ld.  C.  King  in  the  case  of 
Jones  V.  Ld.  Sayeand  Sek,  8  Vin.  Abr.  262,  and  1  Eq.  Cas.  Abr.  383.  pi.  4, 
which  was  affirmed  in  the  House  of  Lords.  And  the  like  construction  was 
put  by  this  Court  in  Doe  d.  Compere  v.  Hicks(a)  upon  devises  to  trustees  and 
their  heirs  to  preserve  contingent  remainders  interposed  between  the  several 
estates  for  lives,  and  the  remainders  in  t^il ;  which  trust  estates  being  created 
for  that  particular  purpose  only,  the  Court  thought  should  only  enure  for  such 
respective  lives ;  and  that  the  several  tenants  for  life  in  remainder  took  legal 
and  not  merely  equitable  estates.  A  fortiori,  therefore,  in  this  case,  where 
the  words,. "and  their  heirs,"  are  not  added  to  the  limitation  to  the  trustees, 
the  Court  will  not  imply  a  power  to  devise  the  fee  to  the  trustees ;  which  would 
have  the  effect  of  converting  all  the  subsequent  estates  to  the  first  and  other 
sons  into  equitable  estates,  when  the  testator  meant  them  to  take  legal  estates, 
and  would  preclude  their  remedy  to  enter  and  take  possession  except  in  equity. 
When  a  power  is  exe<iuted,it  makes  part  of  the  instrument  by  which  it  is 
raised ;  and  to  hold  that  the  trustees  took  the  fee  under  this  appointment  would 

(A)  7  Term  Rep.  483,  and  Tide  Harton  ▼.  Harton^  ib.  652. 
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in  eSeot  be  making  the  tealalor  say,  I  give  a  legal  eatate  to  the  first  and  other 
sons  of  the  body  of  my  eldest  son  Philip  in  tail  male,  6(.e.  and  yet  I  give  a 
legal  estate  to  trustees  in  fee,  which  will  defeat  all  the  legal  estates  which  I 
have  given.  In  Doe  d.  WUU  ▼.  Simpsm^^S  East,  168 — 171,  the  general  rule 
was  laid  down,  that  where  the  (Mirpgees  of  a  trust  (under  a  devise  to  trustees) 
can  be  answered  by  a  less  estate  than  a  fee  simple,  a  greater  interest. than  is 
sufficient  to  answer  such  purpose  shaH  not  pass  to  them,  but  the  uses  in  re- 
mainder limited  on  such  lesser  estate  so  given  to  them  shall  bd  Executed  by 
the  statute.  Here,  therefore,  if  the  Court  will  imply  a  power  to  appoint  to 
trustees  and  their  heirs^  still  they  will  limit  the  implication  of  such  an  estate 
to  the  duration  of  the  liie  of  the  jointress,  for  whose  use  alone  it  was  created. 
In  Cwrtis  v.  Price,  13  Ves.  jun.  80,  though  a  remainder  in  fee  wa^  limited  by 
a  deed  of  settlement  to  trustees,  yet  as  the  object  of  the  trust  terminated  with 
the  estate  of  .a  tenant  for  life,  the  Master  of  the  Rolls  confined  the  operation 
of  the  trust  estate  to  the  period  of  thai  life ;  and  he  relied  upon  the  manifest 
intention  of  the  parties  so  to  confine  it  by  limiting  a  subsequent  remainder 
for  a  term  of  years  to  the  same  trustees  upon  the  death  of  the  tenant  for  life. 
So  here  the  testator  must  be  t^ken  t&  have  repeated  the  power  after  each  limi- 
tation to  a  tenant  for  life,  as  be  has  in  effect  done  by  the  relative,  terms  ti^sed ; 
and  that  shews  that  he  only  meant  the  trustees  to  take  estates  during  the  lives 
of  the  respective  Jointresses.  If  such  be  the  true  construction  of  the  will, 
2dly,  the  appointment  must  be  taken  to  have  been  made  in.  conformity  to  it,  so 
for  as  it  is  capable  of  that  construction.  PhiUp,  the  son  of  the  testator,  in 
the  indenture  of  Jtms  1766,  recites  the  will  giving  the  power,  and  states  that 
be  (toth  grant  and-  appoint  the  devised  lands,  pursuant  to  and  by  virtue  of  that 
power,  to  the  trustees  and  their  heirs,  on  trust  to  raise  and  pay  to  the  jointree- 
ses  a  certain  yearly  sum  during  her  naiurnl  life  only.  The  mere  words  would 
seem  to  pass  a  present  estate  and  rent  charge ;  but  that  certainly  could  not  be 
meant :  and  to  make  him  p^  a  fee  wosild  be  contrary  to  his  own  recital  of 
the  estate,  and  power  devised  to  him,  firom  whence  it  appears  that  he  had  only 
power  to  grant  to  the  trustees,  (or  to  the  trustees  and  their  heirs,  if  the  latter 
words  can  be  implied,)  pur  auire  vie :  and  to  his  covenants  in  the  same  deed 
for  good  title  and  quiet  enjoyment,  which  are  confined  to  Lady  Wenman's  life 
estate :.  the  whole  deed  must  be  construed  together ;  and  tt  would  be  repugnant 
to  the  latter  covenant  to  give  the  trustees  a  fee.  But  if  a  greater  estate  than 
for  Lady  Wenmem^s  life  has  been  granted  to  the  trustees  and  their  heirs,  and 
the  deed  of  appointment  cennot  seeeive  the  narrower  construction  contended 
for ;  then,  3dly,  the  estate  granted  to  the  trustees  will  be  void  for  the  excess^ 
and  good  only  pur  autre  vie.  And  he  cited  Tomttnson  v.  Dighton,  1  P.  Wms. 
149;  Petets  Y.Masham,  Fitzff.  156,  and  King  y.  MMing,  1  Ventr.  32S;  in 
the  former  of  which  it  was  hdd,  that  a  power  might  be  executed  by  lease  and 
release,  though  properly  adapted  only  to  pass  an  interest;  and  in  the  latter, 
that  a  covenant,  to  stand  seised  was  a  good  execution  of  a  power ;  that  both 
sorts  of  execution  were  good  pro  tanto,  and  void  for  the  excesa  But  suppos- 
ing the  express  appointment  were  entirely  void  on  aecoiint  of  the  excess,  it 
may  he  rejected  altogether ;  and  then  the  covenant  for. quiet  enjoyment,  which 
is  confined  to  the  life  of  the  wife,  may  be  considered  as  an  execution  of  the 
power.     Such  a  covenant  in  a  common  law  conveyance,  if  livery  of  seisin  be 

Even  with  it,  will  operate  as  a  lease,  4  Bac.  Abr.  Leases,  K.  p.  161-2;  but 
are  livery  of  seisin  was  not  necessary.     . 

Dampier,  contra,  after  stating  the  real  question  between  the  parties  to  be, 
whether  the  recovery  which  had  been  sufiered  were  good,  either  as  a  legal  or 
as  an  equitsble  recovery ;  argued  upon  the  question  immediately  before  the 
Court,  Ist,  That  the*  will  creating  the  power  only  authoriaed  the  grant  of  a 
chattel  interest  to  the  trustees  to  secure  the  iointiireb  The  testator  having 
legal  and  equitable  estates  to  devise  meant  to  continue  each  kind  of  interest 
the  same  in  the  bands  of  the  sucoessiva  devisees    And  if  he  mevit  the  several 
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tenants  for  life  to  htve  legal  eatalea,  h&coald  nerer  have  meant  to  give  such  a 
power  as,  when  ejceeuted  by  the  first  tenant  for  life,  would  convey  the  freehold 
and  right  of  poesession  from  the  succeeding  tenant  for  life,  leaving  hhn  only  a 
legal  remainder  during  the  subsistence  of  the  trust-esute  of  the  jointress :  so 
that,  though  the  tenant  for  life  had  a  son  of  age,  they  could  not  join  in  sui^ 
fering  a  recovery  to  bar  the  entail,  without  the  consent  of  the  trustees  of  the 
first  jointress :  nor  would  the  second  tenant  for  life  have  a  legal  right  to  enter 
into  possession ;  and  if  he  married  and  made  a  jointure,  tlw-trustees  of  the 
second  jointress  couM  have  no  legal  remedy  to  enforce  the  payment  of  the 
second  jointure  during  the  subsisting  estate  of  the  first  jointress,  but  must 
resort  to  equity.  But  if  the  jointuring  power  of  the  tenants  for  life  be  confined 
10  the  creation  of  diattel  interests  only  in  the  trustees,  the  freehold  will  remain 
in  the  tenants  for  life,  and  the  estate  will  devolve  upon  them  with  all  the  powers 
and  enjoyments  belonging  to  their  legal  estates,  and  they  will  not  be  cramped 
beyond  the  necessity  of  the  thing.  And  this  view  of  the  case  accounts  for 
that  which  might  otherwise  seem  an  omission  in  not  extending  the  powerto 
convey  'Cotrustees  €md  their  heirs  ;*^  but  the  latter  words  appear -to  have 
been  purposely  omitted.  Admitting  then,  that  the  power,  being  general  in  the 
terms  of  it,  may  be  moulded  by  the  Court  to  answer  the  necessity  of  the 
charges;,  yet  if  the  grant  of  a  term  of  years  will  satisfy  the  charge,  the  Court 
will  not  imply  tnore.  The  usual  way,  indeed,  of  executing  these  jointuring 
powers  is  by  giving  a  term  which  will  overreach  the  life  of  the  jointress,  and 
secure  the  arrears  at  her  death.  A  general  charge  for  payment  of  debts  is 
only  considered  as  a  chattel  interest.(ii)  The  leasing  power  also  shews,  that 
the  trustees  were  not  intended  to  uke  a  freehold  interest  Secondly,  sup- 
posing the  will  only  to  authorize  an  appointment  to  the  trustees  of  a  chattel 
interest,  a  deed  conveying  an  esute  to  them  and  their  heirs  cannot  be  an 
execution  of  such  a  power,  so  as  to  make  it  a  good  legal  appointment  pro  ttmte 
as  of  a  chattel  interest.  This- point  was  much  pressed  in  Roe  d.  Brune  v. 
Pridemtx,  10  East,  158,  where  a  power  to  lease  for  years  not  exceeding  21, 
or  for  life  or  lives,  was  held  ill  executed  by  a  lease  fof  99  years  determinable 
on  lives.  It  was  argued  to  be  good  at  least  /nro  tanta  for  21  years,  though 
y<Hd  for  the  excess:  but  the  Court  held  it  void  tn  Mo  at  law,  as  conveying  an 
interest  of  a  difierent  nature  from  that  warranted  by  the  power.  A  fortiori, 
therefore,  a  power  to  grant  a  chattel  interest  cannot  be  executed  by  grantiuff  a 
fee :  and  it  b  very  distinguishable  from  a  mere  excess  in  the  execution  of  a 
power ;  as  in  'JtomUnscn  v.  DiglUcn,  1  Pr.  Wms.  149,  where  a  power  to  the 
wife  to^  dispose  of  an  estate  amongst  the  children  being  well  executed  by 

E anting  an  estate  tail  to  a  daughter,  with  remainder  in  fee  to  the  son,  was 
Id  not  to  be  avoided  by  the  excess  of  sppointing  an  intermediate  estate  for  life 
without  impeachment  of  waste  tp  the  wife  herself.  This  is  not  the  case  of  a 
general  power :  and  to  hold  such  an  execution  of  it  to  be  good  would  be 
contrary  to  the  manifest  intention  of  the  testator;  as  the  grant  of  the  legal  fee 
to  the  trustees  would  remove  the  succe^it e  tenants  for  life  from  the  present 
legal  estate  add  possession  while  any  trust  estate  for  «  prior  jointress  subsisted. 
Neither  could  it  have  been  intended  to  give  an  estate  to  the  trustees  merely 
for  the  life  of  the  jointress;  for  then  immediately  on  her  death  the  esute 
would  be  at  an  end,  and  she  would  lose  all  her  arrearf  then  due ;  which  was 
likely  enough  to  happen  on  an  estate  heavily  burthened.  And  it  is  not  pre- 
tended that  it  was  meant  to  give  an  estate  for  the  lives  of  the  trustees  them* 
selves :  but  if  the  esute  were  considered  as  intended  to  be  limited  to  the 
trustees  generally,  that  must  be  considered  as  a  freehold.  The  only  esute 
which  win  best  answer  all  the  purposes  of  the  power  is  a  term  of  years  in  the 
trustees,  for  the  life  of  the  jointress;  which  will  protect  her  jointure  during 

U)  H»  eited  Cordars  cim,  Cro.  Elis.  316,  and  8  R«ji.  96.     Ca.  Lit.  49.  a.  CfUr  v. 
JEftiiMmliiCsis  1  P.  Wms.  609,  tad  HiUkme  v.  HiUkime,  i  V«ra.  404. 
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her  life,  and  cover  all  the  arrears  due  at  her  death,  without  encroaching  upon 
the  legal  estate  of  the  tenants  for  lives;  but  if  that  be  put  out  of  the  question, 
the  trustees  must  take  the  legal  fee,  from  the  insufficiency  of  any  life  estate, 
either  of  the  trustees  themselves  0:1^  of  the  jointress,  to  answer  completely  the 
purposes  of  the  trust :  and  if  the  nature  of  the  trust  requires  a  fee  in  the 
trustees,  the  appointment  of  a  fee  will  be  good.  That  will  have  the  effect  of 
converting  all  the  subsequent,  remainders  into  equitable  estates  during  the  con- 
tinuance of  the  trust  estate :  each  subsequent  tenant  for  life  and  in  tail  taking 
subject  to  the  prior  le^l  charge  of  the  trustees;  as  in  ftm  d.  HtM  v.  Bui/^ 
ley,  Dougl.  292.  In  Doe  v.  Hicks,  7  Term  Rep.  433,  it  was  the  evident  in- 
tention of  the  testator  to  give  the  trust<ees  an  estate  of  freehold  during  the  life 
of  the  particular  tenant ;  and  they  were  to  permit  the  tenant  for  life  to  take 
the  rents  and  profits :  there  was  no  contemplation  of  arrears  after  the  death  of 
cestui  que  vie :  but  here  the  trust  woulci  not  be  satisfied  by  giving  the  trustees 
only  an  estate  per  autre  vie.  In  Doe  v.  Simpson,  5  East,  1^,  the  Court  in- 
deed held,  that  as  an  estate  for  the  lives  of  the  annuitants,  and  term  of  years 
in  remainder  sufficient  for  raising  the  gross  sum  charged  out  of  the  rents  and 
profits,  would  answer  the  purposes  of  the  trust,  they  would  not  pass  a.greater 
estate  to  the  trustees  by  implication.  But  there  the  estate  was  devised  to  the 
trustees  and  the  survivor  and  his  executors  ;  which  shewed  an  intention  not  to 
devise  ihejee  to  them.  And  there  too  the  inconveniency  of  fettering  the  ten* 
ant  for  life  and  remainder-man  in  tail  from  suffering  a  recovery,  and  of  there 
being  no  remedy  for  the  arrears  of  the  annuities  after  the  deaths  of  the  annu- 
itantSj  were  not  adverted  to  in  the  argument.  If  these  consequences  had  been 
pointed  out,  it  is  probable  the  Court  would  have  considered  that  giving  a  long 
term  to  the  trustees  would  have  answered  all  the  purposes.  [Lord  ElUnborough^ 
C.  J.  observed,  that  that  case  had  undergone  miich  consideration,  not  only  by 
this  Courts  but  upon  conference  With  otbers  who  were  in  the  general  habit  oif 
considering  such  questions.  Bu(  the  ^  only  object  there  was  to  get  the  legal 
estate  out  of  the  trustees  after  all  the  purposes  of  the  trust  were  satisfied. 
But  have  you  any  cases  for  the  implication  of  a  chattel  interest  for  an  indefi- 
nite term ;  for  that  was  the  •  difficulty  which  pressed  us  in  Doe  v.  Simpson,'] 
Such  is  the  case  of  a  devise  to  trustees  for  payment  of  debts  :  as  in  CordelTa 
case,  8  Rep.  96 ;  and  even  in  Poe  v.  Simpson.  But  if  this  be  not  confined 
to  a  chattel  interest,  the  habenidum  in  the  deed  conveys  a  fee-eirople  to  the 
trustees;  which  cannot  be  cut  down  to  a  life  estate,  even  by  a  warranty,  Co. 
Lit.  47.  364.  a.  61,  b. :  much  less,  therefore^  by  the  covenant  for  quiet  enjoy- 
ment ;  to  the  operation  of  which,  as  contended  for,  there  is  alao  these  objec* 
tions,  that  it  supposes  all  the  prior  parts  of  the  deeds  to  be  cut  out ;  that  no 
provision  is  thereby  made  for  the  arrears  of  the  annuity ;  and  that  the  nature 
of  the  subsequent  estate  for  life  is  altered  pending  the  life  of  the  jointress. 
And  he  referred  to  VenabUs  v.  Morris,  7  Term  Rep.  438,  where  a  limitation 
to  the  use  of  trustees  and  their  heirs  to  preserve  contingent  remainders  gene- 
rally, was  held  to  be  a  use  executed  in  them  in  fee,  in  order  to  protect  the 
subsequent  equitable  uses  and  contingent  remainders;  apd  observed  that  a 
similar  hse  might  be  made  here  of  a  fee  in  the  trustees,  in  order  to  protect  the 
subsequent  tenants  for  life  in  the  equitable  enjoyment  of  their  estates,  and 
enable  an  equitable  recovery  to  be  suffered. 

Holroydy  in  reply,  denied  that  any  cgnstruction  of  the  power,  which  would 
enable  the  first  tenant  for  life  and  the  tenant  in  tail  to  suffer  a  recovery  and 
defeat  all  the  subsequent  limitations,  could  be  considered  as  furthering  the 
intention  of  the  testator.  In  Mansell  v.  ManseH,  Wiimot's  Rep.  65,  6,  Sir 
Eardley  Wtlmot  considered  that  the  execution  of  such  a  power  had  only  the 
effect  of  postponing  the  subsequent  remainders  after  the  life  estate  of  the 
widow.  And  in  Doe  v.  Hicks,  7  Term  Rep.  437,  Lord  Kenyon  said,  that 
upon  the  same  principle  that  it  was  necessary  in  Venables  v.  Morris  that  the 
trustees  should  have  the  legal  estate  to  answer  the  intention  of  the  parties,  he 
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tbooght  it  was  not  necessary  in.  the  case  then  in  judgment  that  they  should 
take  the  legal  estate  for  a  longer  term  than  during  the  lires  of  the  tenants  for 
lives,  since  that  construction  would  best  answer  the  intention  of  the  testator. 
The  leasing  power  does  hot  shew  that  the  trustees  were  not  to  take  the  legal 
estate  during-  the  life  of  the  jointress ;  for  they  would  be  obliged  to  execute  it 
not  merely  for  her  benefit,  but  for  the  benefit  of  the  tenanu  for  life  and  of  the 
inheritance ;  or  it  might  still  be  executed  by  the  tenant  ibr  life,  as  in  Ren  t. 
Bulkthy^  Doug].  291,  though  the  legal  estate  were  in  the  trustees.  And  this 
latter  will  also  apply  as  an  answer  to  the  power  to  raise  portions  for  younger 
children :  a  power  to  charge  does  not  require  the  legal  estate.  There  is  no 
ground  for  saying  that  this  is  a  chattel  interest  in  the  trustees :  no  such  inter* 
est  can  be  commensurate  in  legal  contemplation  with  an  estate  for  life.  Debts 
and  other  incumbrances  may  be  paid  off  long  before  any  given  life  is  spent, 
and  then  the  trust  immediately  ceases.  Whenever  an  estate  is  given  generally 
to  a  person,  the  law  says,  that  it  is  an  estate  for  life.  This  is  equivalent  then 
to  an  express  estate  of  freehold  given  to  the  trustees;  and  the  object  being  to 
pay  the  rents  and  profits  during  her  life  to  the  jointress,  the  law  will  construe 
that  to  be  an  estate  for  her  life.  It  does  not  necessarily  follow  that  there 
must  be  arrears  at  her  death  ;  but  supposing  a  possible  loss  of  a  quarter  or 
half  a  year,  it  would  be  too  much  to  provide  against  it  by  giving  to  the  tru»» 
tees  a  fee  by  implication,  which  will  defeat  the  general  purposes  of  the  will. 
The  trustees  may  guard  against  any  eventual  loss  either  by  taking  the  rents 
and  profits  themselves,  or  by  letting  with  a  covenant  from  the  lessees  to  secure 
ail  arrears  to  the  jointress.  And  under  the  stat.  1 1  Gea  2.  c.  19.  s.  15,  per- 
sons entitled  for  life  are  "enabled  to  recover  the  rents  and  profits  up  to  the  time 
of  their  deaths  in  proportion.  Then  as  all  powers  when  execuied  are  referred 
to  the  instrument  creating  the  power,  the  several  estates  would  be  limited 
exactly  as  they  stand  in  the  will,  only  with  the  interposition  (after  the  estate 
for  life  of  the  eldest  son,  with  the  remainder  to  trustees  to  preserve  contingent 
remainders)  of  a  remainder  to  trustees  for  the  life  of  the  wife  to  secure  her 
jointure,  with  an  implied  trust  to  pay  the  surplus  to  the  person  beneficially  en- 
titled; then  a  vested  remainder  in  the  first  son,  after  the  jointuring  estate  was 
satisfied,  d&c.  [Le  BlanCy  J.  The  succeeding  tenants  for  life  in  possession 
would  only  take  equitable  estates  during  the  continuance  of  the  first  jointur- 
ing trust  estate :  and  that  breaks  in  upon  a  great  pairt  of  your  argument,  as  to 
changing  the  nature  of  the  estates  which-  the  testator  meant  to  give  them.] 
By  interposing  only  an  estate  to  the  trustees  end  their  heirs  during  the  life  of 
the  jointress,  all  the  other  estates  would  remain  the  same  as  they, were  intend- 
ed to  be,  except  so  far  as  is  absolilitely  necessary  to  the  execution  of  the  trust : 
it  does  not  divert  any  subsequent  estates;  it  only  interposes  another  legal 
estate ;  and  the  only  effect  of  it  is  to  prevent  the  estate  tail  from  being  de- 
feated during  the  estate  of  the  trustees,  without  their  joming.  [Le  Blanc^  J. 
It  still  prevents  the  subsequent  tenants  for  life  from  havinsr  a  legal  estate  in 
possession  during  the  continuanee  of  the  trust  estate.  What  would  be  the 
effect,  if,  instead  of  Aetrs,  an  estate  to  the  trustees  and  their  executors  were 
substituted  ?]  The  word  executors  must  be  rejected  as  surplusage  if  the  estate 
were  given  to  the  trustees  and  their  executors  during  the  life  of  the  jointress ; 
for  it  would  still  be  an  estate  of  freehold,  and  not  a  chattel,  and  would  go  to 
their  heirs  as  special  occopfmts.  And  no  term  being  granted  here,  it  can 
only  be  taken  to  be  an  estate  for  the  life  of  the  jointress ;  and  the  putting  in 
a  term  by  the  Court  would  be  doing  that  which  the  testator  has  not  done. 
[Bayley,  J.  Supposing  the  first  jointress  to  be  living  when  the  second  son 
came  into  possession,  he  would  only  have  an  equitable  estate  pur  autre  vie  in 
the  surplus  of  the  rents  and  profits,  with  a  legal  estate  in  remainder;  which 
would  be  a  different  estate  from  that  which  his  son,  afterwards  Philip  Lord 
WenvMoHf  the^rst  son,  took.] 
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Lord  ELLEifBOHovoB,  C.  J.  said,  that'  the. Court  would  oonmder  the  case^ 
and  certifj  their  opinion :  and  afterwards  the  following  certificate  was  sent 

THIS  case  has  heen  argued  before  us  by  counsel :  We  have  eonsidered  it, 
and  are  of  opinion,  that  the  trustees  named  in  the  deed  of  apipointnient  of  the 
38th  of  June  1766,  took  an  esute  in  fee  in  the  manors,  lands,  and  heredita- 
ments, in  question,  (being  those  which  were  not  limited  to  Of^gt  Htrvtff  and 
Francis  JSai^eM,- Esquires,  (or  payment  of  debts  and  legacies,)  of  which  the 
Right  Hon.  PMUp  Lord  WenmoMf  the  testator,  was  seised  in  fee  simple  at  the 
time  of  making  his  will,  and  which  were  thereby  given  lo  the  Hon.  PhiUp 
Wenman,  for  life. 

Ellenbokooob. 

N.  Gross. 

S.  Lfi  Blanc. 

J.  Batlct. 
Juiu  91it  1809. 


Doe,  on  the  Demisie  of  J.  Graham^  Cleric,  v.  Scott,  Cleric. 

liJEUiit,478.    NpT.7, 1809. 

Proof  of  •  curacy  attgmented  if  made  by  shewing  an  order  for  the  augmentation  of  it,  en- 
tered in  a  booK  and  signed  by  the  governoara  according  to  atat.  1  G.  1.  at.  3.  c.  10.  a. 
SO;  without  going  on  to  prove  that  the  money  was  afterwards  laid  out  in  land,  and  al- 
lotted by  deed  under  the  corporation  sea!  of  the  gOTernoura  of  Ciueen  turn's Jwonty  to 
be  anneied  to  the  curacy,  and  that  such  deed  was  enrolled  within  six  months  after  its 
execution  according  to  stat.  1  6.  1,  at.  9.  c.  10.  s.  31  and  9  Q.  2.  c.  36. 

Where  an  old  mortgage  term  of  1000  years,  created  in  1727,' was  recognised  in  a  marriage 
settlement  of  the  owner  of  the  inheritance  in  1751,  by  which  a  sum  was  appropriated  to 
its  discharg»;  and  nofurther  notice  was  bad  of  it  till  1802,  when  a  deed,  to  which  the 
then  owner  of  the  inheritance  and  the  repreaentatifea  of  the  Cermocp  were  partiea,  re* 
citing  that  a  term  was  still  subsisting,  conveyed  it  to  othera  to  secure  a  mortgage;  held 
that  It  could  not  be  presumed  to  have  been  surrendered  against  the  owner  of  the  inheri- 
tance, who  was  interested  in  upholding  it. 

WILLIAMS,  Serjt.  mored  to  set  aside  the  vetdict,  which  had  been  given 
for  the  plaintiff  at  the  trial  of  thiQ  .cause  at  Hereford^  before  Thimson^  B., 
and  to  enter  a  nonsuit.  He  stated,  that  this  was  an  ejectment  for  the  rectory 
of  Brampton  Bryan  ander  8/.  a  year  in  the  king's  books,  to  which  the  de* 
fendant  Mr.  Scott  had  been  presented  by  the  Earl  of  Oxford  in  1601,  and 
which  it  was  contended  on  the  part  of  the  plaintiff  was  voidable  by  the  patron 
in  consequence  of  Mr.  8cott*s  having,  in  1805,  been  collated  by  the  bishop  of 
the  diocese  to  the  augmented  curacy  of  TiiUy  ;  whereupon  the  lessor  of  the 
plaintiff  Mr.  Qraham  had  been  appointed  to  the  rectory  in  question  in  June 
1806,  on  the  joint  and  several  presentation  of  Lord  Orford^  Thomas  Wood^  J. 
R,  Wood^  and  H,  Smith,  the  assignees  of  an  t>ld  term  of  1000  years  aftcarmen* 
tioned.  By  the  stat.  1  Geo.  1.  st  §.  c.  10.  s.  4,  all  augmented  curacierare  made 
perpetual  cures  and  benefices ;  and  by  s.  6,  if  they  remain  void  for  want  .of 
nomination  for  six  months,  they  shall  lapse  to  the  bishop,  d&c  according  to  the 
course  of  law  used  in  cases  of  presentative  livings  and  beneices :  but  that  stat* 
ute  says  nothing  of  the  acceptance  of  such  an  augikiented  curacy  avoiding  a 
former  benefice.'  This  however  is  supplied  by  the  stat.  96  Gea  3.  c.  63.  s.  3^ 
which  provides,  that  such  augmented  curacies,  d^c.  shall  be  considered  in  law 
as  benefices  presentative,  sp  as  that  the  licence  thereto  shall  operate  in  the  same 
manner  as  institution  to  such  benefices,,  and  shall  Tender  voidable  other  livings 
in  like  manner  as  institutions  to  the  said  benefices.  It  became  therefore  ne* 
cessary  for  the  plaintiff  to  prove  two  things ;  first,  that  the  curacy  of  TitUy 
had  been  augmented  by  dneen  Annt^s  bounty ;  in  which  case  the  rectory  held 
by  Mr.  Scott,  at  the'  time  of  his  collation  to  such  curacy,  was  immediately 
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foidable  by  the  p«troa,(a)  and  he  migbl  present  thereto ;  aecondlj,  that  the 
letBor  of  the  plaintiff  was  legally  presented  to  the  rectory.  Ist,  In  order  to 
prove  that  the  curacy  bad  been  augmented,  the  plaintiff  put  in  two  orders  of 
the  governonrs  of  Queen  Anne^s  bounty,  (who  are  a  corporation  created  by 
letters  patent  of  the  crown  under  the  stat.  2  d&  3  AnnJ  c.  11,)(6)  dated  the  3d 
of  Dee.  1717,  and  the  2d  of  Dec.  1734,  directing  the  augmentation,  but  not 
signed  by  any  of  the  governours.  This  evidence  was  objected  to  by  the  de* 
fendant's  counsel,  on  the  stat  1  Geo.  1.  st.  2.  c.  10.  s.  20,  which  enacts,  that 
all  the  augtnentation9,  certificates,  agreements,  and  exchanges  made  in  pursu- 
ance of  the  act  shall  be  entered  in  a  book  to  be  kept  by  the  governours  fot 
that  purpose ;  and  that  the  said  entries  being  approved  at  a  court  of  the  said 
governours,  and  aUested  by  the  governoura  then  present,  shall  be  taken  to  be 
as  records,  and  copies  thereof,  or  of  the  said  entries  proved  by  one  witness, 
shall  be  evidence  in  law  touching  the  matters  contained  therein  or  relating 
thereto.  The  plaintiff  then  put  in  another  order^  dated  24th  Jamutry  1767, 
attested  by.  the  Archbishop  of  Ywk  and  several  other  governours,  wherein  it 
was  slated,  that  the  governoura  had  agreed  to  augment  the  forty-two  livings 
following,  amongst  which  the  curacy  of  TUUy  is  mentioned,  and  directed  a 
certain  sum  to  l^  appropriated  for  that  pnrpoee.  To  thb  it  was  objected,  that 
by  the  charter  of  rules  for  the  government  of  the  corporation  of  Queen  Ann^s 
bounty  in  JCbrce  at  that  period,  all  money  given  to  augment  sranH  livings  must 
be  laid  out  in  land  ;  and  that  this  falls  wiUiin  the  statute  of  mortmain  9  Geo. 

2.  c.  36,  aa  was  held  by  Lord  Camden  C.  in  Widmore  v.  Woedraffe,  Ambl.  639, 
in  the  eaae  of  a  legacy  given  for  that  porpose ;  and  that  statute  enacts,  that  no 
lands,  nor  any  sum  of  money,  d6c.  to  be  laid  out  in  the  purchase  of  lands, 
shall  be  given  or  conveyed,  die.  io  trust  for  the  benefit  of  any  charitable  uses 
whatsoever,  unless  such  gill,  conveyance,  appointment,  or  settlement  shall  be 
made  by  deed  indented,  sealed  and  delivered,  in  the  presence  of  two  or  more 
witnesses,  twelve  calendar  months  at  least  before  the  death  of  the  donor  or 
grantor,  aj)d  be  inroUed  in  Chancery  within  six  months  after  the  execution  of 
it,  diLC.  ;'and  all  such  grants,  appointments,  &c.  made  otherwise  are  declared 
aheolui^y  void.  And  the  stat.  1  Geo.  1.  st.  2.  c.  10.  s.  21,  had  before  enacted, 
to  the  end  that  chnrchea  and  chapels  anight  be  capable  of  receiving  augmenta* 
tions,  that  if  the  govemoors  of  Queen  Anne*$  bounty  should  by  any  deed  or 
instrument  in  writing  under  their  common  seal  allot  to  any  church  or  chapel 
any  lands,  &c.  arising  from  the  Queen's  bounty,  or  private  benefaction,  or 
from  all  or  any  of  the  ways  aforesaid, -and  shall  declare  that  the  same  shall  be 
forever  annexed,  d&c,  such  augmentation  so  made  shall  be  good  and  effectual 
to  all  intenta  and  purposes ;  provided  such  deed  or  instrument  be  inrolled  in 
Chancery  within  aix  montba  after  the  date.  Therefore,  without  shewing,  a 
compliance  with  the  statutes  in  this  respect,  it  was  contended  that  the  appro- 
priation was  invalid^  and  that  the  cure  was  not  augmented,  and  consequently 
the  collation  to  it  worked  no  avoidance. 

[Lord  EUenbor&ugk,  C.  J.  Is  not  the  curacy  OMgmemted  when  the  money  is 
appropriated  by  the  governours  to  that  purpose,  even  before  it  is  laid  out  -in 
land,  which  may  not  be  for  some  time  afterwards?    The  words  of  the  36  O. 

3.  c.  83,  are  general  that  alt  churches,  dec.  which  shall  be  augmented  by  the 
governours  of  Q.  Anne^s  iM>ttnty ,  shall  be  benefices^  ao  that  the  licence  thereto 
shall  render  voidable  other  livings,  d£.c.] 

(s)  Beoeffces,  nys  Dr.  JStem^  (1  vol.  Ecc.  L.  lOO  tit.  AvoiclaDce,)  are  voided  by  cessioa, 
•r  the  aeeeptsnce  «f  a  benefice  ineompatible  ;  in  whicb  ease  tfae  benefice,  rf  of  the  year- 
ly valoe  or  8i.  or  above,  is  void  by  atatate,  wd  no  notice  is  seedful :  if  under  8i.  a  year 
it  i«  void  by  the  eonunon  l«w,4iii(d  the  patron  aay  either  preaent  immediately,  or  may 
aoe  in  the  Court  Christian  for  aentance  of  deprivation,  and  wait  for  notice  to  be  civtCA 
tberetfpon,  or  the  ordinary  bimaelf  may  ex  mero  4(ficie  proceed  to  depiivatioo^  anathen 
give  notice. 

<ft)  Vide  fl  Bora's  Eec.  Law,  tit.  First  Fniita  avd  Tenths,  a.  4. 


232  CASES  IN  MICHAELMAS  TERM 

The  next  objection  urged  was  to  the  proof  of  the  lessor  of  the  plaintiff's 
title  to  the  rectory,  to  which  he  was  presented  by  virtue  of  the  joint  and  seve- 
ral presentation  of  the  Earl  of  Oxford,  and  Messrs.  Wood  and  8mith  before 
mentioned,  all  or  one  of  whom  it  was  contended  should  have  the  legal  estate, 
in  order  to  maker  it  a  valid  preisentation.  .  As  to  this, /it  appeared  that  in  1727, 
the  then  Earl  of  Oxford  executed  a  mortgage  term  of  lOOO  years,  including 
the  advowson  of  Brampton  Bryan,  to  secure  about '20,000/.  to  the  mortgagees, 
which  term  had  vested  by  several  assignments  in  T.  Wood,  J.  R:  Wood,  and 
H,  Smith.  The  next  mention  of  the  term  was  in  an  indenture  of  1751,  being 
the  marriage  settlement  of  the  late  Lord  Oxford  with  Miss  Archer,  wherein  it 
was  stated  that  27,000/.,  part  of  her  fortune,  was  to  be  applied  to  the  discharge 
of  the  mortgage  i  and  since  then  no  mention  was  made  of  it,  nor  was  there 
any  other  evidence  of  its  existence  till  in  a  mortgage  deed  of  the  3d  of  Decern^ 
her,  1802,  (which  was  after  Lord  Oxford  had  presented  Mr.  Scott  to  the  rec- 
tory of  Brampton  Bryan,)  this  term,  together  with  another  old  outstanding 
term  of  1709,  comprising  the  manor  of  Brampton  Bryan,  was  assigned  to 
secure  the  mortgage  money.  WtlHams,  Serjt.  thereupon  contended  at  the  trial 
and  now,  that  the  term  of  1727  ought  to  have  been  presumed  to  be  surrender- 
ed ;  and  then  the  legal  estate  wouki  be  out  of  the  trustees  of  th%t  term,  and 
would  have  reverted  to  the  Earl  of  Oxford,  who  after  his  presentation  of  Mr. 
Scott,  had  conveyed  the  legal  interest  in  all  his  estates  to  other  trustees  for  the 
payment  of  debts,  in  whom  the  legal  estate  of  this  rectory  was  vested  at  the 
time  of  Mr.  Graham's  presentation  to  it :  and  against  any  pi'esentation  by  Lord 
Oxford  himself,  he  stated  that  Mr.  Scott  had  another  and  a  decisive  objection, 
the  nature  of  which  it  was  now  unnecessary  to  state.  The  grounds  for  such 
presumption  of  a  surrender  of  the  term  of  1727  he  stated  to  be  the  recital  in 
the  indenture  of  1751  of  an  adequate  sum  to  be  applied  to  the  discharge  of 
the  mortgage :  and  no  evidence  of  the  term's  having  been  acted  upon  or  recog- 
nized from  that  period  till  1802,  when  it  was  assigned  as  an  outstanding  term; 
and  fbrther,  the  possession  of  the  deed  itself  by  the  Earl  of  Oxford,  the  owner 
of  the  inheritance,  which  could  not  have  happened  unless  the  mortgage  money 
had  been  paid  off.  If  under  those  circumstan^ces  an  ejectment  had  been 
brought  upon  the  demise  of  Ld.  Oxford  against  any  intruder  upon  his  property, 
this  term  could  never  have  been  set  up  in  bar  of  his  possessory  title,  but  any 
judge  would  have  directed  the  jury  to  presume  a  surrender  of  the  term  as  long 
before  satisfied. 

Jiord  Ellenborouoh,  C.  J.  asked,  whether  the  learned  Judge  had  been 
desired  to  leave  that  presumption  to  the  jury  7  (and  being  answered,  that  he 
was  of  opinion  at  the  time  that  there  was  no  ground  whatever  for  making  such 
a  presumption  under  these  circumstances  against  the  owner  of  the  inheritance ; 
but  had  afterwards  expressed  a  doubt  of  that  opinion?  his  Lordship  continued) 
— ^There  was  no  purpose  of  justice  to  be  answered  by  presuming  a  surrender 
in  this  case ;  nor  was  it  for  the  interest  of  the  owner  of  the  inheritance  to 
have  such  a  presumption  made.  It  might  have  been  his  intention  to  keep 
alive  the  term,  and  to  have  it  assigned  to  a  trustee  to  attend  the  inheritance. 
At  present,  we  have  no  doubt  upon  either  point ;  but  if  upon  application  to 
the  learned  Judge,  which  we  will  make,  he  should  intimate  any  doubt  of  his 
own  continuing  on  the  latter  point,  in  deference  to  that  intimation  we  will  hear 
the  matter  further  discussed  upon  a  rule  to  shew  cause. 

On  the  next  day  Baylet,  J.  said,  that  he  had  seen  Mr.  Baron  Thomson, 
who  had  mentioned  to  him,  that  though  he  had  after  the  trial  intimated  to  Mr. 
Serjt.  Williams  a  wish  to  have  the  case  moved  in  Court;  yet  having  since  had 
it  under  his  consideration,  he  no  longer  had  any  doubt  upon  either  of  the 
points.  That  with  respect  to.  the  latter  of  them,  though  no  notice  had  been 
taken  of  the  term  from  1751  till  1802,  yet  the  owner  of  the  inheritance  hav- 
ing then  joined  with  the  representatives  of  the  termors  in  executing  a  deed» 
in  which  it  was  recited  that  the  term  had  not  been  surrendered ;  he  thought 
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that  was  safficient.to  warrant  him  in  the  opinion  which  he  had  delivered  at 
thetrtal.(l) 

Lord  Ellenborough,  C.  J.  then  said,  that  as  the  Judge  who  tried  the  cause 
was  satisfied,  and  this  Court  had  no  doubt  upon  either  point,  there  was  no  ne- 
cessity for  any  further  discussion  of  the  maUer,  and  therefore  they 

Refused  the  Rule. 


Robinson  v.  Pocock. 

U  East,  484.    No v^.  8^  1809. 

The  general  turnpike  act,  13 'Geo.  3.  c.  84.  a.  13,  having  given  a  penalty,  to  be  recovered 
by  information  before  justices  of  peace  or  by  action,  for  using  a  greater  number  of  hor- 
ses than  is  thereby  aliowdd  for  the  draft  ^r  waggons,  &o.  on  the  roads ;  and  the  19th 
section  having  provided,  that  if  it  appear  on  oath  to  the  satisfaction  of  any  justice  of 
the  peace,  or  court  of  justice,  that  the  carriage  could  not  be  drawn  with  the  ordinary 
number  of  horses,  by  reason  of  deep  snow  or  ice,  then  such  justice  of  peace,  or  fcourt 
may  stop  all  proceedings  befbre  them  respectively ;  held  that  stich  application  for  a 
stay  of  proceedings  must  be  made  to  the  court  above  in  which  the  action  was  brought, 
and  tHat  the  defence  is  not  available  at  nisi  prius. 

THIS  was  an  action  of  debt  for  the  penalty  given  by  the  general  turnpilce 
act,  13  Geo.  3.  c.  84.  s.  13,  against  a  farmer  for  drawing  his  waggon  afong  the 
turnpike  road  with  more  horses  than  are  allowed  by  that  clause,  according  to 
the  relati?e  breadth  of  the  wheels.  The  fact  was  not  disputed ;  and  the  only 
defence  set  up  was  under  the  19th  section  of  the  act,  by  which  "  if  it  shall 
*'  appear  upon  the  oaths  of  credible  witnesses  to  the  satisfaction  of  any  justice 
**  or  justices  of  the  peace,  (i.  e,  upon  information  before  them  for  the  penalty,) 
''  or  of  any  court  of  justice  (t.  e.  upon  action  brought,)  authorized  to  enforce 
''  the  execution  of  this  act,  that  any  waggon,  &c.  could  not,  by  reason  of  deep 
"snow  or  ice,  be  drawn  with  the  respective  weights,  and  by  the  number  of 
"  horses  hereby  respectively  allowed;  then  ifshall  and  may  be  lawful  for  such 
"justice,  &c.  or  court  respectively,  and  they  are  hereby  respectively  required, 
"  to  slop  all  proceedings  before  them  respectively,  for  the  recovery  of  any  pen- 
*^  alty,''  6lc.  No  instance  being  recollected  of  any  proceeding  upon  this  clause, 
and  a  doubt  having  occurred  in  what  nianner  a  defendant  sued  in  an  action 
for  the  penalty  could  avail  himself  of  the  defence  thereby  given,  an  applica- 
tion was  made  to  this  Court,  in  the  last  term,  to  stay  the  proceedings,  on 
affidavits  stating  that  the  necessity  of  using  the  surplus  number  of  horses  arose 
in  consequence  of  the  snow  and  frost  having  rendered  the  draft  too  great  for 
the  ordinary  number  allowed)  but  on  cause  being  shewn,  founded  on  other 
affidavits  contradicting  the  alleged  necessity,  the  Court  discharged  the  rule  on 
account  of  such  contradictory  affidavits ;  without,  as  it  was  now  said,  deciding 
that  the  course  thctp  taken  was  t)ie  only  one  in  which  the  defendant  could  avail 
himself  of  the  defence  set  up.  When,  therefore,  the  cause  went  to  trial,  at 
the  Lent  Berkshire  assizes,  the  same  evidence  was  offered  to  be  given  on  the 
part  of  the  defendant  as  to  the  state  of  the  road  from  the  effects  of  the  snow 
and  frost;  but  Thompson^  B.  was.  of  opinion,  that  the  clause,  directing  the 
application  to  be  to  the  Court  for  a  stay  of.  proceedings^  did  not  apply  to  the 
Court  of  Nisi  Prius,  but  to  the  court  out  of  which  the  record  came,  and 
therefore  he  rejected  the  evidence,  and  the  plaintiff  recovered  a  verdict. 

(1)  [In  equity  a  merger  of  the  term  in  the  inheritance  is  not  allowed,  except  in  cases 
where  it  is  perfectly  indilferent  to  the  persons  in  whom  the  interests  unite,  whether  the 
term  shoulcl  merge  or  otherwise.  If  there  be  a  beneficial  interest  in  the  term  in  any 
other  person,  it  will  not  liierge.  Dougherty  v.  Jaekt  5  W.  456.  **  An  intent  to  prevent 
a  merger  will  be  presumed  whenever  it  was  tha interest  of  the  party  that  the  tetm  or  in- 
combrance  should  not  sink  in  the  inheritance^*'  Per  Cur.  Richards  v.  Ayres^  1  W.  dt  8. 
487.  See  also,  Moore  v.  Harrisburg  Bank,  8  W.  138.  Helmhold  v.  Man,  4  Wh.  410. 
Pomnington  v.  CoaU,  6  do.  288.— W.] 
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Dauncty  now  moved  for  a  new  trial,  and  stated  the  preceding  facts,  in  order 
to  take  the  opinion  of  the  Court  upon  the  construction  of  the  act.  And  being 
asked  by  the  Court,  whether  he  had  tendered  the  evidence  to  the  consideration 
of  the  Judge  alone,  as  npon  aa  application  for  a  stay  of  proceedings,  or  'as 
evidence  for  him  to  leave  to  the  jui'y  ;  he  said,  that  the  distinction  was  not 
specifically  pointed  at  in  the  mode  of  application ;  but  the  evidence  was  ten- 
dered generally,  for  the  Judge  to  act  upon  it  according  to  his  judgment  of  the 
meaning  of  the  clause,  during  the  progress  of  the  trial :  but  the  learned  Judge 
thought,  that  as  the  legislature  had  pointed  out  a'  particular  modd  of  making 
the  defence  before  another  Court,  he  could  not  take  cognizance  of  it  at  nisi 
prius.  It  was  now  therefore  urged,  that  as  the  matter  now  stood,  the  defend- 
ant had  been  shut  out  of  making  the  defence  which  was  given  him  by  the 
legislature*:  for  when  the  application  was  made  here  last  term/ this  C6urt,  not 
considering  themselves  competent  to  decide  on  which  side  the  truth  lay  upon 
contradictory  affidavits,  refused  to  ititerfere :  and  yet  when  the  question  came 
before  the  ordinary  tribunal  for  the  decision  of  disputed  facts,  the  Judge  thought 
that  the  Court  in  which  he  sat  could  not  take  cognizance  of  a  defence  which 
the  legislature  had  directed  to  be  submitted  to  another  tribunal  in  a  different 
shape. 

Lord  Ellenborough,  C.  J.  The  defendant  did  not  satisfy  the  Court  upon 
the  application  in  the  last  term  that  he  had  the  excuse  which  the  statute  allows 
of;  and  then  he  stood  in  the  condition  of  a  party  not  bringing  himself  within 
the  protection  of  the  law,  and  his  application  of  course  failed.  But  the  fnnc* 
tion  of  the  Judge  at  nisi  prius  is  merely  to  try  the  issue  joined  :  he  cannot 
stay  proceedings  in  the  cause ;  and  by  the  terms  of  the  I9th  section  the  only 
application  to  be  made  is  for  a  stay  of  proceedings. 

Grose,  J.  The  Courts  who  are  required  by  the  clause  to  stop  all  proceed- 
ings,  if  the  fact  shall  appear  to  their  satisfaction  upon  the  oaths  of  credible 
witnesses,  must  mean  the  Court  which  originates  the  proceedings,  in  like  man- 
ner as  it  speaks  of  the  justice  or  justices  of  the  peace  when  the  proceeding 
originates  by  information  before  them. 

Le  Blanc,  J.  From  the  terms  made  use  of  in  this  clause  it  could  never 
be  meant  that  the  fact  of  the  excuse  allowed  should  be  set  up  as  a  defence  at 
the  trial,  but  upon  summary  application  in  the  first  instance  to  the  Court 
above. 

Batlet,  J.  I  am  not  satisfied  that  if  the  fact  appeared  doubtful  to  the  Court 
upon  contradictory  affidavits,  the  defendant  might  not,  if  he  had  applied  for  it, 
have  obtained  an  issue  to  try  the  fact ;  but  no  such  application  was  made ;  and 
the  stay  of  proceedings  must  be  by  the  Court  above. 

Rule  refused. 


Goodtitle,  Lessee  of  Parker,  v.  Baldwin. 

11  East,  488.    Not.  8, 1809. 

A  poMSMioD  of  crown  land  commeDcing  at  least  55  years  ago  by  encroacbroents  on  the 
crown  in  the  time  of  the  lessor  of  the  plaintiff's  father,  maintained  by  the  father  till 
his  death  19  years  ago,  and  afterwards  continued  for  two  years  by  his  widow,  whvn  the 
defendant  obtained  the  possession,  would  be  sufficient  evidence  for  the  jury  to  prtsamei 
a  grant  from  the  crown  to  the  lessor's  father,  if  the  crown  were  capable  of  making 
•uch  a  grant ;  in  order  to  support  a  demise  in  ejectment  from  the  eldest  son  and  heir  of 
such  first  possessor,  against  tne  defendant  who  had  no  apparent  title,  and  whose  pos- 
session was  not  defended  by  the  crown,  nor  fonnd  to  be  by  licence  from  it. 

Bat  it  appearing  upon  a  second  trial,  that  by  the  ptat.  90  Car.  9.  e.  3,  all  fature  granta  of 
land  by  the  crown  in  the  fbrest  of  Dean^  within  which  the  land  in  question  lay,  were 
aypidecf  and  conseonently  no  presumption  could  be  made  of  a  valid  grant ;  the  lessor 
of  the  plaintiff,  who  can  only  recover  in  ejectment  by  the  strength  of  his  own  title, 
was  held  not  entitled  to  recover  even  against  a  strang^er,  wboee  possession,  adverse  to 
him,  was  not  defended  by  the  crown.    And  this,  noiwttJistaudiiig  a  part  of  the  preipi- 
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Mt  WM  first  held  bj  the  lestor's  father  60  ^ean  ago,  and  by  the  atat.  9  Geo.  3.  c.  16, 
the  suit  of  the  crown  is  barred  after  a  continainc  adverse  possession  for  60  years  un* 
del'  the  original  trespasser :  for  from  the  death  of  the  father  19  years  ago  the  possession 
was  adverse  to  bis  heir,  the  lessor  of  the  plaintiff,  or  at  least  the  defendant's  posses- 
sion for  the  last  17  years  was  adverse  ;  a^d  the  act  of  Geo.  3,  does  not  ctve  a  title  to 
the  first  wrongfiil  possessor  and  those  claiming  un^er  him,  but  only  bars  the  remedy  of 
the  crown  against  them  aAer  60  years  continuing  adverse  possessidn  by  them;  and  aa 
it  does  no|  repeal  the  stat.  20  Car.  2.  c.  3,  no  presumption  of  a  grant  to  legalize  the 
|K>ssession  of  the  lessor's  father  for  the  first  41  years,  on  which  alone  the  lessor's  claim 
could  be  founded,  can  be  made  asainst  that  statute.  And  the  jury^  it  teems,  may  pre- 
sume that  the  possession  of  the  lessor's  father  for  the  first  41  years,  and  tiiat  of  the 
defendant  (adverse  to  the  heir)  for  the  last  17  years,  were  both  legally  holden  by  the  li* 
cence  of  the  crown. 

THIS  ejectment  was  broaght  to  recover  posaession  of  a  cottage  and  a  small 
piece  of  land  adjoining.  And  it  appeared  at  the  first  trial  before  Graham^  B. 
on  theJast  spring  circuit  at  OUmcester,  that  part  of  the  premises,  65  years  ago 
at  least,  and  the  rest  about  40  years  ago,  were  taken  by  encroachment,  in 
three  severahcontignous  plots,  out  of  the  forest  of  Dean  belonging  to  the 
crown,  partly  by  the  lessor  of  the  pjaintifif's  father,  and  partly  by  other  persons 
who  had  afterwards  given  them  up  to  him,  and  he  had  thrown  the  whole 
into  one  close.  The  father  continued  to  have  quiet  enjoyment  of  the  premi- 
ses till  his.deatb,  which  happened  about  19  years  ago ;  after  which  his  widow 
continued  in  possession  for  two  or  three  years :  and  then  the  defendant  got 
into  possession,  but  by  what  means  did  not  at  first  appear.  The  widow  is 
since  dead,  and  the  lessor  of  the  plaintiff  is  their  eldest  son.  The  learned 
Judge  being  of  opinion  upon  this  evidence,  that  the  lessor  of  the  plaintiff, 
whose  claim  was  only  as  heir  to  the  former  possessor,  could  have  no  title  to 
the  freehold,  inasmuch  as  that  appeared  to  be  in  the  crown,  against  which  the 
adverse  possession  of  the  father  could  not  operate  to  give  him  even  a  possesso- 
ry right,  nonsuited  the  plaintiff. 

jDotfiicey  moved  in  Easter  term  to  set  aside  the  nonsuit,  insisting  on  the 
long  possession  of  the  lessor  of  the  plaintiff  and  of  his  father,  for  much  above 
20  years,  which  was  sufficient  title  against  a .  mere  wrong-doer,  though  not 
against  the  crown.  But  the  crown,  he  said,  took  no  part  in  the  defence. 
Having  obtained  a  rule  nt5t ; 

Wytmrgh  shewed  cause  against  it  in  Trinity  term,  and  urged  that  the  com- 
mencement of  the  lessor's  title,  being  proved  to  be  by  wrong  and  trespass  upon 
the  crown,  against  which  the  length  of  the  possession  which  had  occurred 
could  not  give  even  a  possessory  tiUe,  (for  the  king  can  only  be  ousted  of  his 
possession  by  matter  of  record,  Co.  Lit.  277.  a.  4  Com.  Dig.  Prerogative,  D. 
71 ;)  the  lessor,  wh6  could  only  recover  upon  the  strength  of  his  own  title, 
was  upon  his  own  shewing  out  of  court  That  it  was  idways  competent  to  a 
defendant  in  ejectment  to  avail  himself  of  title  in  a  third  person,  whether  or 
not  that  person  defended  the  cause ;  and  here  the  title  to  the  possession  was 
shewn  to  be  in  the  crown.  And  he  refinrred  to  Yaies  v.  Drydtn  and  others, 
Cro.  Car.  692,  where  it  was  resolved  in  a  suit  between  third  parties,  that  if  a 
clear  title  and  right  appeared  for  the  king,  either  conlessed  by  the  parties -in 
l^eading,  or  otherwise  fully  apparent,  the  Court  were  bound  ex  ifficio  to  take 
notice  of  it :  and  though  the  king's  title  appeared  there  upon  the  record,  yet 
as  in  ejectment  it  can  only  appear  in  evidence,  the  Court  must  be  equally  bound 
to.  notice  it. 

The  Court  having  then  -suggested  that,  if  it  were  necessary  as  between 
liiese  parties,  the  crown  not  contesting  the  lessor  of  the  plaintiff's  right,  the 
jury  upon  this  length  of  possiession  might  have  been  advised  to  presume  a 
grant  subsequent  to  the  encroachment :  Wyhurgh  adverted  first  to  the  stat  1 
Ann.  St.  I.e.  7.  s.  6,  restraining  the  crown  from  granting  its  lands  otit  for  any 
term  or  estate  exceeding  31  years  or  3  lives,  &c.  But  it  being  observed,  that 
a  grant  to  the  extent  of  3  lives  might  cover  the  lessor's  title :  he  lastly  refer- 
red to  the  stat  20  Car.  2!  c  3,  lor  the  regulatioa  of  Dean  forest,  which,  he 
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said,  restrained  the  crown  from  making  any  such  grant  of  the  forest  }and. 
But  as  this  statute  is  not  set  forth  in  the  common  printed  edition,  and  the 
terms  of  it  were  not  fully  brougtit  before  the  Court  upon  that  occasion ;  and 
as  it  was  further  observed  by  Dauncey  for  the  plaintiff,  that  the  nonsuit  did 
not  proceed  upon  the  ground  of  the  incapacity  of  the  crown  to  grant  by  that 
statute,' 

Lord  EUenhormighi  C.  J.  said,  that  as  the  plaintiff  was  nonsuited  upon  the 
supposed  impossibility  of  presuming  any  title  which  could  be  derived  from  the 
crown,  notwithstanding  so  long  a  possession,  comn^encing  55  years  ago,  and 
continuing  to  the  death  of  the  lessor's  father  within  the  last  20  years ;  and  all 
this  without  any  disturbance  by  the  crown  :  and  as  the  Court  were  of  opinion 
thsit  the  jury  might  have  presumed  a  grant  from  the  crown  under  these  circum- 
stances to'tbe  lessor's  father,  unless  there  were  any  provision  in  the  statute  of 
Car.  2,  to  preclude  such  a  grant  as  would  cover  the  lessor's  title,  of  which  they 
were  not  at  present  distinctly  informed,  and  certainly  that  point  had  never 
been  made  at  the  trial ;  they  thought  it  right  to  send  the  case  to  a  new  trial, 
that  it  might  undergo  further  consideration ;  and  then  the  defendant  might 
shew,  the  statute  to  which  he  had  referred,  in  order  to  preclude  the  presump- 
tion of  any  grant,  if  it  would  bear  him  out  in  the  objection.  But  with  respect 
to  the  general  impossibility  of  presuming  a  grant  against  the  crown,  the  courts 
were  in  the  daily  habit  of  presuming  grants  from  the  crown,  ai  of  markets  and 
the  like^  upon  an  uninterrupted  enjoyment  of  20  years :  and  it  was  only  a  few 
days  ago(a)  that  they  had  considered  that  the  jury  were,  warranted  under  the 
ciroumstaoces  of  the  case  in  presuming  a  grant  of  enfranchisement  of  a  copy- 
hold from  the  crown.  Thereupon  the  Court  made  the  rule  absolute  for  a  new 
trial. 

At  the  second  trial  before  Bayky^  J.  at  the  last  assizes  at  Oloucester^  evi- 
dence was  given  that  one  of  the  pieces  of  landJield  by  the  lessor  of  the  plain- 
tiff's'father  had  been  incloted  from  Dean  forest  60  years  ago;  and  the  father 
bad  been  in  possession  of  the^ whole  for  a'bove  40  years  :  at  whose  death,  the 
lessor  his  eldest  son  being  out  of  the  way,  the  widow  continued  in  possession 
for  about  two  years,  and  then  gave  up  the  premises  to  the  defendant  about  17 
years  ago  for  a  consideration  of  2  or  3  guineas,  without  any  conveyance.  It 
appeared  also,  that  about  20  years  ago  there  had  beeu  a  survey  of  the  forest, 
when  all  new  inclosures  and  encroachments  were  levelled  by  the  officers  of 
the  crown ;  but  as  they  had  received  orders  to  confine  their  prostrations  to 
inclosures  made  within  20  years,  the  parties  were  left  in  possession  of  the  in- 
closures in  question.  The  defendant's  counsel  objected  at  the  trial  to  the 
lessor's  title  upon  the  stat.  20  Car.  2.  o.  3,  avoiding  all  future  grants  of  the 
forest  oi  Dean  by  the  crown^  of  which  any  presumption  could  otherwise  have 
been  made  in  favour  of  the  lessor's  titles  and  insisted  that  the  defendant, 
though  not  claiming  under  the  crown,  was  entitled  to  take  advantage  of  the 
defect.  On  the  other  hand,  the  counsel  for  the  plaintiff  relied  principally  on 
the  Stat.  9  Geo.  3.  c.- 16,  as  taking  away  all  right  of  suit  in  the  crown  after  an 
adverse  possession  of  60  jrears,  which  would  at  any  rate  cover  part  of  the 
premises  sought  to  be  recovered ;  and  as  to  the  rest  they  relied  on  the  posses- 
sion of  the  lessor's  father  for  above  20  years,  as  giving  him  and  his  son  by  de- 
scent  a  possessory  right  against  all  the  world  but  the  crown.  But  Bay  ley,  J. 
considering  that  no  presumption  of  a  grant  from  the  crpwn  could  be  made 
against  the  stat.  20  Car.  2,  in  favour  of  any  title  in  the  lessor. of  the  plaintiff's 
father  during  his  lifetime ;  and  that  when  his  possession  ceased  at  bis  death, 
which  was  nearly  19  years  ago,  be  had  acquired  no  right  of  possession  against 
the  crown  under  the  stat.  9  Geo.  3  ;  and  that  since  that  time  the  possession, 
first,  of  the  lessor's  mother  for  a  short  period,  and  afterwards  of  the  defendant 
himself  for  the  greater  part  of  the  time,  had  been  adverse  to  the  claim  of  the 

(a)  J?o«,  LesMt  of  Jok$uon^  v.  hrUandy  ante,  860. 
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lessor  QjB  heir  to  his  father ;  and  therefore  that  the  lessor's  claim,  so  far  as  it 
was  founded  upon  length  of  possession,  stood  in  the  same  predicament  as  it 
did  at  the  death  of  his  father  :  left  it  to  the  jury  to  presume  that  ^he  possession 
of  the  lessor's  father  up  to  the  time  of  his  death,  and  of  his  mother  for  two 
years  afterwards,  and  that  of  the  defendant  for  the  last  17  years,  were  with  the 
licence  of  the  crown,  as  being  the  only  way  of  accounting  legally  for  these 
respective  and  adverse  possessions  :  and  the  jury,  adopting  that  presumption, 
found  a  verdict  for  the  defendant. 

WigUy  now  moved  to  set  aside  that  verdict  and  for  a  new  triil ;  and  after 
stating  the  general  facts  of  the  case,  relied  on  the  stats.  21  Jac.  1.  c.  14,  and 
9  Geo.  3.  c.  IG,  as  giving  title  to  the  lessor  of  the  plaintiff  in  this  case  for 
part  of  the  premises  even  against  the  crown,  and  for  the  remainder  also  as 
against  a  wrong-doer.     The  first  of  these  enacts,  that  whenever  the  king,  his 
heirs,  d&c.  and  all  others  claiming  under  the  same  title  shall  be  out  of  posses- 
sion, or  of  the  profits  of  any  lands  for  20  years  before  any  information  of  intru- 
sion brought  to  recover  the  same,  the  defendant  may  plead  the  general  issue, 
and  not  be  pressed  to  plead  specially  :  and  that  in  such  cases  the  defendant 
shall  retain  the  possession  he  had  at  the  time  of  such  information  exhibited 
until  the  title  be  tried,  found,  and  adjudged  for  the  king.     The  stat.  9  Geo.  3. 
c.  16,  extending  the  principle  of  that  statute,  enacts,  that  the  king  shall  not 
sue,  impeach,  question,  or  implead  any  person  for  any  manors,  lands,  6lc,  or 
make  any  title,  claim,  &c.  to  the  same,  by  reason  of  any  right  or  title  which 
shall  not  first  accrue  and  grow  within  60  years  next  before  such  action  or  suit, 
&c.  for  recovering  the  same  :  unless  his  majesty  or  some  of  his  progenitors, 
d&c.  or  some  other  person,  d&c.  under  whom  his  majesty,  &c.  claims,  have  or 
shall  have  been  answered,  by  force  and  virtue  of  any  such  right  or  title  to  the 
same,  the  rents,  issues  or  profits  thereof,  or  of  any  honor,  manor,  or  other 
hereditament,  whereof  the  premises  in  question  shall  be  parcel  within  the  said 
60  years;  or  that  the  same  have  or  shall  have  been  duly  in  charge  to  his  ma- 
jesty or  some  of  his  progenitors,  6lc,  or  have  or  shall  have  stood  insuper  of 
record  within  the  said  60  years.     And^  that  all  persons,  &c.  and  all  claiming 
by,  from,  or  under  them,  according  lo  their  several  estates  and  interests,  which 
they  have  or  claim  to  have  in  the  same,  shall,  at  all  times  hereafter,  quietly  and 
freely  have,  hdd,  and  enjoy  against  his  majesty,  his  heirs  and  successors,  claim- 
ing by  apy  title  which  •hath  not  first  accrued  and  grown  within  the  said  60 
years«  all  manors,  lands,  4lc.  which  they  or  their  ancestors,  d&c.  or  those  under 
whom  they  claim,  shall  have  held  or  enjoyed  for  60  years  next  before  the  com- 
mencing of  every  such  suit  or  proceeding,  dec.  (with  the  same  exceptions  as 
before.)  -  And  then  it  enables  all  such  possessors  for  60  years,  d^c.  and  those 
claiming  under  them,  .(except  as  before  excepted)  quietly  to  hold  and  enjoy  all 
such  manors,  lands,  &c.  against  all  person^  their  heirs  and  assigns  claiming 
by  force  or  colour  of  any  letters  patent  or  grants,  &c. ;  and  saving  all  other 
rights  but  those  of  the  crown.     This  latter  statute,  he  contended,  so  far  repealed 
the  Stat.  20  Car.  2.  c.  3,  as  to  give  tiiU  to  the  possessor  of  that  part  of  Dtan 
forest  which  had  been  held  against  the  crown  for  60  years  :  aad  the  lessor  of 
the  plaintiff  having  established  a  possessory  right  to  the  parcel  in  questioa  as 
deriving  title  firom  his  father,  against  all  the  world  but  the  crown,  it  was  not 
competent  for  a  wrong-doer  to  set  up  the  title  of  the  crown  under  the  act  of 
the  20  Gar.  2.  c.  3,  when  by  the  latter  act  of  the  9  Geo.  3.  c.  16,  the  crown 
was  barred  from  suing  after  having  been  ousted  of  possession  for  60  years,  and 
quiet  possession  was  insured  to  the  possessors  against  the  crown  and,  all  those 
claiming  under  it.     And  great  inconvenience  he  observed  would  ensue,  if 
though  the  crown  were  barred,  the  persons  whose  possession  was  intended  to 
be  quieted  against  the  crown  could  not  maintain  an  ejectment  against  any 
wrong-doer  who  happened  to  get  into  possession.     The  statute  itself  gives  a 
title  after  60  years  adverse  possessioii  against  the  crown. 

Lord  Ellenborouoh,  C.  J.    How  caD  the  lessor  of  the  plaintiff  make  out 
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any  title  in  this  case?  No  grant  from  the  crown  can  he  presaned,  tgainst  the 
express  provision  of  the  stat  20  Car.  2,  to  have  been  made  to  the  lessor's 
father  in.  his  lifetime :  and  unless  it  had  been  competent  to  the  crown  to  make 
sach  a  grant,  how  can  the  lessor  of  the  plaintiff,  who  claims  under  his  father, 
and  who  has  been  out  of  possession  since  hh  father's  death,  have  any  title  7 
No  grant  can  be  presumed  in  his  favour.  The  statute  of  the  9  Geo.  3,  does 
not  give  a  title ;  it  does  not  affect  to  repeal  the  statute  20  Car.  2 ;  it  only 
takes  away  the  right  of  suit  of  the  crown,  or  those  claiming  from  the  crown, 
against  such  as  have  held  an  adverse  possession  against  it  for  60  yeara:  but 
here  the  defendant,  who  has  been  in  possession  for  the  last  17  years,  was  a 
stranger  both  to  the  lessor  and  to  his  father ;  and  the  lessor  of  the  plaintiff 
must  recover  against  the  defendant  by  the  strength  of  his  own  title,  and  not 
by  the  weakness  of  the  defendant's  title:  and  the  stat.  20  Car.  2,  bars  any 
presumption  of  title  in  favour  of  the  lessor  in  this  case. 

Per  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  Osborn  and  Another  v.  Spencer. 

11  East,  495.     Not.  9, 1809. 

Where  a  fine  wai  levied  of  Miekaelmas  term,  relating  to  the  6tb,  though  in  Act  levied 
on  the  8th  of  /fovember^  it  ia  sufficient  evidence  or  the  seisin  in  fact  of  the  cognisor  at 
the  time  of  the  fine  levied,  that  a  writ  of  possession  afler  a' recovery  in  ejectment  was 
executed  on  his  behalf  on  the  evening  of  the  6th,  by  the  officer's  entry  on  the  land  and 
claiming  it  for  the  eognizor,  but  witbonc  any  actual  change  of  the  tenant  in  poseeasion, 
who  forwards  paid  rent  to  the  oognizor.  And  so  it  seeins  the  receipt  by  a  lawful  poa- 
seseor  of  rent  due  after  a  fine  levied,  for  a  period  antecedent  to  such  fine,  is  prima  fa* 
cie  evidence,  if  no  covin  appear,  of  his  possession  during  the  period  for  whicn  the  rent 
is  received. 

THE  lessor  of  the  plaintiff  claimed  as  heir  at  law  of  the  person  last  seised. 
The  defendant,  at  the  trial  before  Heath,  J.  at  Derby,  set  up  a  fine  levied  of 
the  premises  of  Michaelmas  term  38  G.  3,  which  was  in  factleried  on  the  8th 
of  November,  but  related  to  the  6th,  being  the  first  day  of  the  term.  The 
plaintiff's  counsel  then  required  proof  that  the  party  levying  the  fine  was  seised 
of  an  estate  of  freehold  at  the  time;  on  which  a  receipt  for  rent  of  the  prem- 
ises, given  to  him  by  the  tenant  in  possession,  was  put  in,  which  was  dated  on 
the  8th  of  November ;  but  in  fact  the  rent  was  not  received  till  the  17th  of  the 
same  month,  as  for  the  antecedent  half  year.  This  was  contended  not  to  be 
sufficient,  but  that  it  was  necessary  either  to  shew  that  the  eognizor  was  ac* 
tualJy  in  possession  at  the  time  of  the  fine  levied  by  him,  or  that  he  was  in  the 
receipt  of  the  rent  before.  On  this  the  defendant  shewed  that  a  writ  of  po^ 
session,  after  recovery  in  ejectment  bj  the  eognizor,  was  executed  by  the 
sheriff's  officer  who  walked  over  the  premises  and  claimed  them  on  behalf  of 
the  eognizor  on  the  evening  of  ths  6th  of  November ;  but  there  was  no  pre* 
vious  entry  by  the  eognizor  shewn,  nor  any  change  of  the  tenant  in  cons^ 
quenee  of  the  execution  of  the  writ.  The  learned  Judge,  being  of  opinion 
that  this  was  sufficient  evidence  of  an  actual  seisin  6f  the  freehold  to  establish 
the  fine,  nonsuited  the  plaintiff. 

Vauffhan,  Serjt.,  now  moved  to  set  aside  the  nonsuit,  on  the  ground  that  the 
seisin  in  fact  of  the  oognizor  at  the  time  of  the  fine  levied  was  not  sufficiently 
established,  either  by  the  entry  of  the  sheriff's  officer  under  the  writ  of  pos- 
session sued  out  by  the  eognizor,  and  which  was  not  executed  till  the  evening 
of  the  6th  o£  November,  which  was  after  the  time  when  by  relation  of  law  to 
the  first  moment  of  the  day,  the  fine  most  be  taken  to  have  been  levied ;  nor 
by  the  actual  receipt  of  rent  aflet  that  day,  and  also  after  the  8ih,  when  the 
fine  was  in  fact  levied.  And  he  cited  Lord  Townsend  v.  Ash  and  kis  Wife,  3 
Atk.  336-9,  where  the  defendants  levi^  a  fine  of  two  ahares  of  the  New  River 
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water ;  and  it  wan  objected  that  tbey  had  no  seisin  at  the  time  to  warrant  the 
fine.  The  fine  was  levied  in  Hilary  term  1733 ;  but  no  claim  was  set  up,  or 
anj  entry  proved,  only  that  a  demand  was  made  of  the  profits  in  the  company's 
oflSce  in  the  name  of  the  defendants  on  the  19th  of  February ;  and  the  first 
payment  was  made  6f  the  Christmas  dividend  before  due  on  the  23d  of  Feb^ 
ruaryy  after  the  fine  levied ;  and  no  other  seisin  appeared.  Lord  Hardwicke, 
C.  J.  said,  that  if  a  man  enter  on  another's  tenant,  he  does  not  gain  such  a 
possession  as  is  sufficient  to  levy  a  fine  thereon,  unless  be  continue  in  posses^ 
sion  :  for  a  wrongdoer  to  gain  a  possession  by  disseisin  mast  not  step  on  the 
land,  and  withdraw  and  leave  the  rightful  owner  in  possession  ;  which  would 
be  sufficient  to  gain  a  seisin  on  a  feoffment,  but  not  to  levy  a  fine.  Then  as 
to  the  perception  of  the  rents  and  profits  being  a  sufficient  seisin ;  it  was 
answered,  thit  there  was  in  fact  no  receipt  till  afler  the  fine  levied  :  if  they 
received  the  rents  before  the  fine,  it  would  have  been  a  disseisin.  The  evi- 
dence of  a  receipt  of  rent  would  be  sufficient  possession  to  levy  a  fine.  And 
in  answer  to  the  argument,  that  the  company  were  stewards  to  receive  and 
pay  the  proprietors ;  and  that  those  profits  were  received  by  the  company  at 
the  time  of  the  fine  levied ;  and  that  the  payment  by  them  after  the  fine,  of 
profits  due  before,  should  have  relation  back,  so  as  to  be  considered  as  .a  pay- 
ment before  the  levying  of  the  fine;  he  observed,  that  the  company  received 
for  the  rightful  owners,  who  were  the  plaintiffs,  and  therefore  it  could  be  no 
receipt  for  the  defendants  at  the  time  of  the  fine  levied.  He  therefore  held 
that  the  fine  had  no  operation. 

Lord  Ellenborough,  G.  J.  The  entry  of  the  sheriff's  officer  under  the 
writ  of  possession,  on  the  6th  of  November,  on  behalf  of  the  party  who  levied 
the  fine,  was  a  lawful  entry  and  possession,  and  will  relate  to  the  first  period 
of  that  day  on  which  such  possession  was  taken  so  as  to  give  the  party  a  suf- 
ficient seisin  in  fact  to  warrant  the  levying  of  the  fine  by  relation  of  law  on 
that  day :  and  the  receipt  of  rent  afterwards  by  the  same  party  shewed  a  con- 
tinuance of  that  possession.  I  should  also  have  thought  that  a  receipt  of  rent 
after  a  fine  levied,  for  a  period  of  time  antecedent  to  the  fine,  was  prima  fa^ 
de  evidence  of  the  party's  possession  of  the  premises  by  his  tenant  during 
Che  period  for  which  the  rent  was  received,  unless  fraud  or  contrivance  ap- 
peared. 

Per  Curiam,  Rule  refused. 


Doe,  OD  the  Demise  of  Heapy,  v.  Howard. 

11  East,  496.    Nov.  9, 1800. 

Where  hODie  and  land  are  let  together  to  be  entered  upon  at  difTerent  times,  and  it  do 
not  appear  from  the  temi  of  the  demise  from  what  time  the  whole  is  to  be  taken  as  let 
together,  it  is  a  question  of  fact  for  the  jury,  which  is  the  principal  and  which  the  ac- 
eessorial  subject  of  demise,  in  order  for  the  judge  to  decide  whether  the  notice  to  quit 
the  whole  were  given  in  time. 

THE  lessor  of  the  plaintiff  had  demised  to  the  defendant  a  certain  messuage 
with  the  appurtenances,  then  in  the  possession  of  the  defendant,  together  with 
several  closes  of  land  described  as  thereunto  belongings  containing  13  acres, 
lor  the  term  of  II  jears,  to  hold  the  lands  from  the  2d  of  February,  and  the 
hoose  and  other  premises  from  the  1st  of  May  then  next ;  and  the  rent,  which 
was  24/.  per  annum,  was  made  payable  half  yearly  at  Michaelmas  and  Lady* 
day,  the  first  half  yearns  rent  being  payable  at  the  Michaelmas  ensuing  the 
commencement  of  the  term.  The  tenant  held  over  the  term  for  4  years,  and 
cm  the  31st  of  October  1808,  he  received  from  the  lessor  a  notice  to  quit  on 
the  1st  of  May,  or  whenever  else  his  tenancy  should  expire.  And  not  having 
quitted,  this  ejectment  was  brought,  which  came  on  to  be  tried  before  Wood, 
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B.  at  Lancaster ;  when  it  was  objected,  on  behalf  of  the  defendant,  that  the 
notice  to  quit  was  insufficient,  as  not  having  been  given  six  calendar  months 
before  the  2d  of  February  (Candlemas)  when  the  land,  which  he  contended 
was  the  principal  object  of  the  demise,  was  to  be  given  up.  ^  On  the  other 
hand,  the  case  of  Doe  v.  Spence^  6  East,  120,  was  cited  in  support  of  the 
notice ;  where  the  terms  of  holding  were,  that  the  tenant  of  a  farm  was  "  to 
enteir  on  the  tillage  land  at  Candlemas  last  past,  and  on  the  house  and  all  other 
the  premises  at  Lfldy-day  following,  and  that  when  he  left  the  farm,  he 
should  quit  the  same  according  to  the  times  of  entry  as  aforesaid :"  and  the 
rent  was  reserved  half  yearly,  ^t Michaelmas  hud  Lady-day.  There  a  notice  to 
quit  delivered  half  a  year  before  Lady-day,  but  less  than  half  a  year  before 
Candlemas,  was  held  good ;  considering  the  taking  as  in  substance  from  Lady- 
day,  with  a  privilege  for  the  incoming  tenant  to  enter  on  the  arable  land  at 
Candlemas,  for  the  sake  of  ploughing.  But  aAer  this  came  the  case  of  Dae 
d.  Ld.  Bradford  v.  Watkins,  7  East,  551,  which  referred  the  time  of  giving 
notice  to  quit  to  the  principal  object  of  the  demise :  and  there  the  demise 
being  made  in  January  of  a  dwelling-house  and  other  buildings  for  the  pur- 
pose of  carrying  on  a  manufactui'e,  together  with  certain  meadow,  pasture, 
and  bleaching  grounds,  &c.  for  35  years,  to  commence  as  to  the  meadow  from 
the  25th  of  December  last :  as  to  the  pasture  from  the  25th  of  March  next ; 
and  as  to  the  housing,  mills,  and  all  the  rest  of  the  premises,  from  the  Ist  of 
May ;  reserving  the  first  half  year's  rent  on  the  day  of  Penticost,  the  other 
at  Martinmas :  it  was  held,  that  the  substantial  time  of  entry,  to  which  the 
notice  to  quit  ought  to  refer,  was  the  1st  of  May^  when  the  house  and  manu- 
facturing buildings  were  entered  upon ;  and  not  the  25th  of  December,  when 
the  meadow,  which  was  merely  the  auxiliary  to  the  other  and  principal  sub- 
ject of  demise,  was  entered  upon.  And  the  learned  Judge,  being  of  opinion 
that  the  land  was  the  principal  object  of  demise  in  this  case,  and  that  there- 
fore the  taking  of  the  whole  was  to  be  reckoned  from  the  2d  of  February, 
nonsuited  the  plaintiflT. 

Walton  now  moved  to  set  aside  the  nonsuit ;  and  after  stating  the  above- 
mentioned  facts,  and  the  late  cases  bearing  upon  the  point,  questioned  the 
opinion  of  the  learned  Judge,  as  to  the  land  being  the  principal  subject  of  the 
demise  rather  than  the  house,  which  (in  answer  to  a  question  from  the  Court 
as  to  its  locality)  he  described  as  situated  near  the  borough  of  Newton  in 
Lancashire,  He  observed,  that  the  relative  value  or  importance  of  the  house 
and  of  the  land  seemed  to  be  rather  a  question  of  fact  than  of  law,  and  must 
at  least  be  nearly  balanced  in  this  instance,  even  if  the  value  of  the  |iouse  did 
not  preponderate,  as  it  probably  did,  in  the  estimate  of  24/.  a  year  rent  for 
that  and  only  13  acres  of  land.  The  uncertainty  of  such  estimates  made  it 
extremely  difficult  to  frame  a  precise  notice  to  quit  in  these  instances. 

Lord  Ellenborough,  C:  J.  It  must  in  all  these  cases  depend  upon  the 
relative  value  and  importance  of  the  house  and  of  the  land  let  together,  which 
is  the  principal,  and  which  is  the  accessary.  In  this  case  the  learned  Judge, 
upon  consideration  of  the  whole  subject  matter  of  the  demise,  thought  that 
the  land  was  the  principal  and  the  house  the  auxiliary  ;  and  it  lies  upon  you 
who  impeach  his  opinion  to  shew  that  the  house  was  the  principal.  If  you 
disputed  the  fact  assumed  by  him,  that  the  land  was  the  principal,  you  should 
have  desired  the  Judge  to  leave  it  to  the  jury  to  say  which'  was  in  fact  the 
principal :  instead  of  which  you  acquiesced  at  the  trial  in  the  fact  assumed 
by  the  learned  Judge  as  the  ground  of  the  nonsuit ;  and  we  cahnot  say  that  he 
was  wrong. '  ' 

Grosb,  J.  agreed. 

Lb  Blanc,  J.  When  once  the  inquiry  was  let  in,  as  to  which  was  the 
principal  and  which  the  accessary  in  these  cases,  a  question  of  fact  was  ne- 
cessarily let  in,  which,  if  not  agreed  npon,  the  jury  must  decide. 

Batlet,  J.    If  the  plaintiff  did  not  acquiesce  in  the  opinion  intimated  by 
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the  learned  Judge,  he  should  have  desired  to  go  to  the  jury  upon  the  fact 
whether  the  house  were  not  the  principal  subject  of  the  demise. 

Rule  refused. 


Parkin  v.  Dick. 

11  East,  502.    Nov.  9, 1809. 


Where  a  party  insured  to  a  ceruin  amoont,  in  one  policy,  gOods  to  be  thereafter  specified ; 
and  in  the  specificiition  afWrwards  made  by  him  were  included  some  goods  the  expor- 
tation of  which  was  prohibited  under  pain  of  forfeiting  the  goods  themselves  and 
treble  their  value,  and  which,  also  induced  a  forfeiture  of  the  ship ;  the  policy  was 
held  to  be  avoided  in  toto. 

THIS  was  an  action  on  a  policy  of  insurance  from  London  to  the  Brazils 
on  goods  as  should  be  thereafter  specified  to  the  value  of  ]0,000Z. :  that 
specification  was  afterwards  made,  whereby  it  appeared  that  the  goods  con- 
sisted of  hardware  and  naval  stores  belonging  to  the  same  person ;  and  the 
object  of  shipping  the  naval  stores,  the  vuue  of  which  was  less  then  6002. 
of  the  whole  sum,  was  principally,  as  it  was  stated,  to  supply  our  own  ships 
on  the  coast  of  Braadis,  if  wanted  by  them ;  or  if  not  to  supply  our  allies  the 
Portuguese,  pending  the  war  with  France.  The  vessel  containing  the  goods 
soon  after  her  sailing  on  the  voyage  was  captured  by  the  French,  recaptured 
and  taken  into  Barbadoes,  where  she  was  condemned.  At  t^e  trial  before 
Lord  EUenborough,  C.  J.  at  Cruildhall,  no  fraud  was  imputed  to  the  assured ; 
but  an  objection  was  taken  upon  the  stat.  33  Geo.  3.  c.  2,  which  enables  his 
majesty  by  proclamation  or  order  in  council,  when  he  shall  see  cause,  to 
prohibit  the  exportation  of  naval  stores ;  and  in  case  of  any  exportation  con- 
trary thereto,  the  stores  and  ship  in  which  they  are  laden  are  declared  to  be 
forfeited,  and  the  offenders  liable  to  pay  treble  the  value  of  such  stores.  And 
a  proclamation  was  i^ewn,  founded  upon  this  act,  prohibiting  the  exportation 
of  naval  stores,  which,  was  issued  in  November  1807;  and  the  insurance  in 
question  was  made  in  Jcmuary  1808.  Whereupon  it  was  insisted,  that  the 
policy. was  void  in  toto,  by  reason  of  its  having  been  made  in  part  to  cover 
the  naval  stores,  the  exportation  of  which  was  illegal,  and  subjected  the  ship 
itself  as  well  as  the  stores  to  forfeiture.  His  Lordsh'^),  being  of  this  opinion, 
nonsuited  the  plaintiff. 

Toddy  now  moved  to  set  aside  the  nonsuit,  and  contended  that  the  policy, 
though  inoperative  to  cover  the  naval  stores,  was  yet  valid  for  the  other  goods 
insured.  The  act  of  the  33  G.  3,  he  observed,  does  not  avoid  the  contract  of 
insurance,  but  merely  creates  a  forfeiture  of  the  stores  illegally  exported,  and 
punishes  the  exporter  by  making  him  pay  treble  the  value :  and  the  contract 
of  insurance  was  not  so  entire,  but  that  it  might  be  severed  according  to  the 
subjectpmatter ;  the  different  goods,  though  belonging  to  the  same  person, 
beine  distinct  iq  their  nature.  And  he  likened  this  policy  to  a  deed  contain- 
ing different  covenants,  some  of  which  were  illegal  and  void ;  and  yet  the 
deed  would  stand  as  to  the  other  covenants  which  were  legal. 

Lord  Ellenborough,  C.  J.  The  statute  having  made  the  exportation  of 
and  trade  in  naval  stores,'  contrary  to  the  king's  proclamation,  illegal,  implied- 
ly avoids  all  contracts  made  for  protecting  the  stores  so  exported.  It  is  an 
illegal  act  to  sail  with  such  stores  on  board,  and  subjects  the  ship  itself  to  for- 
feiture. The  policy  is  one  entirer  contract  on  goods  to  be  thereafter  specified, 
to  which  the  underwriters  subscribed ;  and  the  subsequent  specification  by  the 
assured  cannot  alter  the  nature  of  the  contract  with  respect  to  the  underwri- 
ters, so  as  to  sever  that  which  was  originally  one  entire  contract.  It  has  been 
decided  a  hundred  times,  that  if  a  party  insure  goods  altogether  in  one  policy, 
and  some  of  them  are  of  a  nature  to  make  the  voyage  illegal,  the  whole  con- 
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tract  is  illegal  and  void.  But  as  this  is  only  a  nonsuit,  the  plaintiff,  if  he  think 
there  is  any  doubt,  may  bring  another  action,  and  put  the  question  upon  the 
record ;  but  I  do  not  like  to  grant  a  rule  to  shew  cause«  whatever  the  value  at 
stake  may  be,  as  it  might  seem  to  imply  that  we  entertained  a  doubt,  when 
there  is  no  doubt  at  all  upon  the  point.     . 

The  other  Judges  concurred ;  and  Batley,  J.,  in  the  course  of  the  discussion, 
observed,  that  the  ship,  being  liable  to  seizure  in  consequence  of  having  the 
naval  stores  on  board,  was  thereby  subjected  to  an  extra  risk,  which  ought 
therefore  to  have  been  communicated  to  the  tinderwriters :  and  the  omission 
of  such  communication  would  alone  have  avoided  the  policy.  But  Taddf 
answered,  that  no  objection  was  taken  at  the  trial  on  account  of  the  want  of 
notice  to  the  underwriters ;  and  if  it  had,  notice  oould  have  been  shewn  to  be 
given. 

Rule  refused. 


Doe,  on  the  Demise  of  Johoson,  v.  The  Earl  of  Pembroke  and 

Another. 

11  East,  504.    Nov.  9. 1809. 

A  certain  paper  being  found  along  with  other  papers  relating  to  the  private  concerns  of 
the  person  last  aeised,  after  his  death,  in  a  drawer  in  his  house ;  which  paper  purported 
to  be  the  will  of  a  person  answering  the  description  of  his  grandfather,  naade  in  1738, 
but  which  was  found  cancelled^  and  no  evidence  was  given  of  its  having  ever  been 
acted  upon,  or  probate  of  it  taken  otit ;  ii  yet  evidence  of  its  recognition  by  the  party 
last  seised,  as  the  declaration  of  his  ancestor  concerning  the  state  of  his  family,  so  as 
to  let  in  the  contents  of  it  for  the  purpoee  of  shewing  that  that  ancestor  acknowledged 
a  brother  of  the  qame  of  JTiovuu  to  be  older  than  another  brother  of  the  name  of  Wil- 
liam :  assuming  the  jury  to'be  satisfied  of  the  fact  that  the  paper  so  found  was  kept  there 
by  the  person  last  seised  with  a  knowledge  of  its  contents^  and  that  no  imposition 
was  practiced. 

AT  the  trial  of  this  ^ectment  before  Graham,  B.  at  8alisburif,  the  lessor  of 
the  plaintiff  traced  his  pedigree  through  a  WHlieun  Johnson,  dowft  to  John 
Johnson,  who  fNarchased  the  land  in  question  40  years  ago,  and  died  seised, 
and  left  a  son  John,  who  also  died  seised.  And  the  lessor  of  the  plaintiff  was 
entitled  to  recover  the  premises  as  heir  at  law  to  the  person  last  seised;  unless 
Wittia^,  through  whom  he  claimed,  had  an  elder  brother  Thomas  from  whom 
the  defendants  made  title.  There  was  much  contradictory  evidence  as  to  this 
fact;  and  the  balance  was  probably  turned  in  favour  of  the  defendants  by  the 
production  of  a  paper  purporting  to  be  the  will  of  one  Richard  Johnson,  and 
to  be  signed  by  his  mark,  properly  attested,  and  dated  in  1736,  which  will  had 
the  seal  torn  off,  and  was  found  in  this  cancelled  state  by  the  attorney  employe 
ed  for  the  defendants,  shortly  after  the  death  of  the  person  last  seised,  in  & 
drawer  in  his  house,  where  it  was  kept  with  several  cancelled  bonds  of  his 
and  a  current  lease  of  his  farm.  It  appeared  by  other  evidence,  that  John 
Johnson's  (the  purchaser's)  father  was  named  Richard;  and.  if  he  were  the 
maker  of  the  will  which  was  found  in  the  drawer  of  his  grandson,  the  person 
last  seised,  then  it  did  appear  by  ihzt  will  of  Richard  the  grandfather  that  he 
had  an  elder  brother  called  Thomas,  who  was  also  the  eld^  brother  of  Wit- 
Uam,  through  whom  the  plaintiff  claimed ;  and  then  the  title  of  the  defendants, 
derived  from  that  elder  brother  Thomas,  was  established.  The  production  of 
this  evidence  so  discovered  and  circumstanced  was  objected  to  by  the  plaintiff's 
counsel :  but  the  objection  was  overruled,  and  the  evidence  received :  after 
which  the  autheatioity  and  genuineness  of  the  supposed  will  was  much  con- 
troverted before  the  jury,  and  .was  spbmitted  as  a  question  for  their  constderar 
tion ;  but  assuming  it  to  be  genuine,  great  stress  was  laid  upon  it  by  the  learn- 
ed Judges  in  sunmiing  up  the  evidence;  and  the  jarjr  fonnd  a  venlict  for  the 
defendants. 
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DoMfier  now  moved  to'set  aside  the  irerdict,  in  order  to  take  the  opinion  of 
the  Ck)urt  upon  the  admiaaibtlity  of  ihis  evidence ;  and  observed,  that  it  did 
not  appear  that  the  person  last  seised  had  any  knowledge  of  the  existence  or 
contents  of  the  paper  in  question :  and  some  evidence  ought  to  have  been 
given jthat  he  bad  recognized  it  as  the  will  of  his  grandfather.  The  mere  cir- 
cnmst(ince  of  its  having  been  found  in  the  same  drawer  with  other  papers  of 
the  person  last  seised,  on  which  alone  his  recognition  of  it  was  contended  for 
by  the  defendants,  was  not  sufficient :  it  might  have  been  put  there  after  his 
death  for  the  purpose  of  being  found  there  by  the  attorney.  Or  assuming  the 
knowledge  of  it  by  the  person  last  seised,  he  might  have  kept  possession  of  it 
because  it  was  a  forgery':  it  was  found  cancelled,  and  there  was  no  evidence 
of  its  having  ever  been  acted  upon,  or  any  prot^ate  of  it  having  been  granted. 
It  <^ouId  not  even  be  told  that,  if  genuine,  it  was  the  will  of  the  Richard  Joht^ 
son  who  was  grandfather  to  the  person  last  seised,  as  the  hand-writing  of  the 
supposed  testator  was  not  proved.  He  urged  the  danger  of  admitting  evidence 
of  this  description. . 

Lord  Ellenborough,  C.  J.  The  difficulty  is  to  shew  the  incompetency  of  the 
evidence;  its  relative  consequence  may  be  cut  down  to  nothing  bv  circum- 
stances ;  but  here  we  must  take  it,  that  it  was  kept  by  the  person  last  seised 
(for  the  jury  must  have  been  satisfied  of  that),  with  oth^r  family  papers,  as 
something  relating  to  his  family  :  and  then  it  might  be  considered  as  recogniz- 
ing that  there  was  a  person  in  the  family  of  the  name  of  Thomas  Johnson,  an 
elder  brother  of  the  William  from  whom  the  lessor  claimed.  I  think  the  evi- 
dence was  admissible ;  and  then  the  objection  would  go  merely  to  tne  super- 
structure raised  upon  it  in  the  learped  Judge's  observations  to  the  jury ;  which 
would  not  be  sufficient  to  impeach  the  verdict. 

Batley,  J.  asked,  if  there  were  any  other  Richard  Johnson  to  whom  the 
win  could  be  ascribed  ;  and  was  answered  in  the  negative. 

Per  Curiam,  Rulfs  refused. 


Woodford,  and  Mary  his  Wife,  v.  Ashley. 

ilEiist,508.    Not.  9, 1809. 

In  an  action  for  a  malicious  prosecution,  the  copy  of  the  original  roll  or  record  of  acquit- 
tal giyen  in  evidence  stated  the  finding  of  the  bill  of  indictment  against  the  now  plain-, 
tiff  in  B.  R.J  the  process  to  bring  in  the  party,  her  appearance,  and  plea  of  not  guilty 
in  MiehaslmoM  term,  and  the  ioining  of  issue  in  th^  same  court;  and  then  stated  the 
venire  facias  juratores  returnable  in  Hilary  term,  and  the  distringas  juratores,  by  which 
the  sheriff  is  commanded  to  have  the  jury  before  our  said  lord  the  fnng,  at  Westminster 
on  Wednesday  next  after  15  days  from  Easter  ^  or  before  the  lord  Chief  Justice,  if  he 
should  come  before  that  tm€,  i.  e.  on  Tuesday  next  after  the  end  of  the  term  (Hilary), 
mt  Westminster,  Ajc.  in  the  great  hall  of  pleas  there  ;  and  after  giving  a  day  in  Bank 
to. the  prosecutor  and  defendant,  it  proceeded — on  which  day^-viz.  on  Wednesday  next 
after  15  days,  &c.  before  our  said  lord  the  king,  at  W.,  came  the  parties ;  and  the  Chief 
Justice,  before  whom  the  said  jurors  came  to  try,  &c.  sent  here  his  record  (which  is  the 
nisi  prius  record)  in  these  words  :  (which  are  the  words  of  the  postea  indorsed  on  that 
record),-  viz.  afterwards,  on  the  day  and  at  the  place  last  within  mentioned^  before  the 
Chief  Justice,  Ac.  and  so  proceeds  to  set  out  the  trial,  and  the  verdict  of  not  guilty ; 
which  js  the  conclusion  of  the  postea,  on  the  nisi  prius  record  sent  into  the  Court  in 
Bank  by  the  Chief  Justice  :  and  then  the  original  roll  proceeded^ Ifftereupon,  all  the 
premises  bettig  seen  by  the  court  of  our  said  lord  the  king  now  here,  it  is  considered  and 
adjudged  by  Me  said  Court  now  hei«,  that  M.  W,  (the  now  plaintiff)  do  depart  here 
without  day,  dec. 

The  form  and  component  parts  of  the  original  roll,  or  record  of  acquittal,  l^eing  thus  un- 
derstood, it  follows  that  the  words  of  the  postea,  "  afterwards,  on  the  day  and  at  the 
place  **  last  within  mentioned,"  stated  in  the  indorsement  on  the  nisi  wins  record,  as 
sent  by  the  Lord  Chief  Justice,  into  the  Court  in  Bank,  referred  to  the  day  andplaea 
last  mentioned  in  the  distringas  juratores  set  ibrth  in  that  record,  namely,  to  ^  Tuesday 
next  after  the  end  of  the  "  term  (Hilary),  at  Westminster,  A«.  in  the  mat  hall  of 
pleas  there,'*  which  was  the  day  and  place  at  nisi  prius  given  >  and  not  to  the  **  Wednes* 
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day  Dext  after  15  days,  A«.  6^orfl  our  said  lord  the  kimg  ol  W./'  wfiich  was  the  return 
day  in  Bank  in  the  subsequent  term,  and  consequently  after  the  trial  was  had ;  thouih 
the  statement  of  this  return  day  intervenes  on  the  roll  between  the  statement  of  the 
day  and  place  given  to  the  jury  in  the  distringas  and  the  statement  of  the  pcstea  in- 
dorsed on  the  nisi  privs  record  as  sent  in  by  the  Lord  Chief  Justice. 
And'  as  by  the  roll  it  appeared,  that  the  trial  was  at  nisi  prhts^  and  the  judgment  of  ac- 
quittal m  Bank;  it  was  therefore  held  not  to  prove  ^n  allegation  in  the  declaration, 
that  **  the  defendant  (the  now  plaintiff)  on  Wednesday  next  after  15  days,  &c.  in  the 
court  of  our  said  lord  the  king^  before  the  king  himself  at  W.  before  the  Lord  Chief  Jus- 
tice assigned  to  hold  pleas  before  the  king  himself,  &e.  W.  J.  being  associated  with 
him,  &c.  was  in  due  manner  and  according  to  the  due  course  of  law  by  a  jury  of  the 
said  county  of  M,  aequiUedf  See. ;"  which  ulegmtion  supposed  the  trial  to  have  been  in 
Bank  on  theretum>day  there  given. 

THIS  was  an  actioQ  for  a  malicious  prosecution  of  the  plaintiff  Mary,  for 
a  supposed  assault  upon  the  defendant :  in  which  the  declaration  stated,  that 
the  defendant  heretofore,  to  wit,  on  the  30th  of  June  1801,  tn  the  court  of  our 
Lord  the  King  before  the  King  himself  at  Westminster,  in  the  county  of  Mid- 
dlesex,  maliciously,  and  without  any  reasonable  cause,  indicted  the  said  Mary, 
&c.*  Then,  after  setting  forth  the  indictment,  it  proceeded  to  state,  that  the 
defendant  maliciously,  and  without  reasonable  or  probable  cause,  prosecuted 
the  said  indictment,  against  the  said  Mary,  until  the  said  Mary  afterwards,  to 
wit,  on  Wednesday  next  after  15  days  from  the  feast  day  of  Easter  in  the  48th 
year  of  the  reign,  &c.  tn  the  court  of  our  said  Lord  the  King  before  the  King 
himself  at  Westminster  aforesaid,  in  the  county  aforesaid,  before  the  Right 
Hon.  Edward  Lord  ElUnborough,  Chief  Justice  of  our  said  lord  the  king, 
assigned  to  hold  pleas  before  the  king  himself,  Wm.  Jones,  Gent,  being  associ- 
ated with  the  said  Edw,  Liord  £J.^  according  to  the  form  of  the  statute,  &c. 
was  in  due  manner  and  according  to  the  due  course  of  law  by  a  jury  of  the 
said  county  of  Middlesex  acquitted  of  the  premises  in  the  said  indictment 
charged  upon  ber ;  and  the  said  Mary  was  discharged  therefrom  by  the  said 
Court,  to  wit,  at,  &c. 

At  the  trial  of  this  cause  before  Lord  Ellenborough,  C.  J.  the  copy  of  the 
roll  or  record  of  the  indictment  and  acquittal  given  in  evidence  stated  the  ori- 
ginal finding  of  the  bill  of  indictment  by  a  jury  against  the  said  Mary  "  tn  the 
court  of  our  said  Lord  the  King,  before  the  King  himself,  at  Westminster," 
&c. ;  the  indictment ;  the  ventre  or  process  to  bring  the  party  in  to  answer, 
and  her  appearance  *'  now  on  Monday  next  after  the  morrow, of  Ad  Souls  in 
this  same  term(a)  before  our  said  lord  the  king  at  Westminster ;''  her  pleading 
not  guilty,  &c.  ^nd  the  joining  of  issue  by  James  TempUr,  the  coroner  and 
attorney  of  the  king.  The  record  then  proceeded  thus ;  "  Therefore  let  a 
jury  thereupon  come  before  our  said  lord  the  king  at  Westminster,  on  Monday 
next  after  the  octave  of  St.  Hilary,  &c.  to  try,  6lc.  ;  on  which  day,  to  wit,  on 
Monday  next  after  the  octave  of  St.  Hilary  aforesaid,  before  our  said  lord  the 
king  at  Westminster,  come  as  well  as  the  said  James  Templer,  &c.  as  the  said 
Mary  Woodford,"  &c.  And  then  it  stated  the  default  of  jurors,  and  the  non 
omittas  distringas  to  the  sheriff,  commanding  him  to  have  the  jury  ''  before  our 
"  said  Lord  the  King,  at  Westminster,  on  Wednesday  next  after  15  days  from 
''  the  feast  day  of  Easter,  or  before  Edw.  Lord  Ellenborough,  Lord  Chief 
"  Justice  of  our  said  lord  the  king  assigned  to  hold  pleas  before  the  king  him- 
''  self,  if  he  shall  come  before  that  time,  that  is  to  say,  on  Tuesday  next  after 
**  the  end  of  the  term  at  Westminster  tn  the  county  of  Middlesex  tn  the  great 
"  hall  of  pleas  there,,  according  to  the  form  of  the  statute,  &c.  to  try,  &c. 
''  Therefore  let  the  sheriff,  6lc.  have  the  bodies  of  the  jurors  aforesaid  accord- 
*'  ingly,  to  try  in  form  aforesaid.  The  same  day  is  given  as  well  to  the  said 
''  James  Templer,  who,  &c.  as  to  the  said  Mary  Woodford.     On  which  day, 

(a)  The  roll  was  entitled  **  Pleas  before  our  lord  the  king  at  fVestminster  in  Mich. 
49  Geo.  3,"  Sic.  The  rolls  are  always  entitled  of  the  term  iq  which  the  pleas  are 
entered. 
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**  to  wit,  an  Wednesday  next  irfter  15  da^s  from^the  fea9t  daj  of  Easter  afore- 
"  said,  before  our  said  Lord  the  King  at  Westminster,  come  as  well  the  said 
"  J,  T.  &c.  as  the  said  M.  W.  d&c.  And  the  aforesaid  Chief  Justice,  before 
"  whom  the  said  jurors  came  to  try  in  forjn  aforesaid,  sent  here  his  record  had 
**  before  him,  in  these  words,  that  is  to  say, — afterward,  on  the  day  and  at  the 
"place  last  within  mentioned,{a)  ^fore  the  within-named  Edw,  Lord  E.  Chief 
'*  Justice  of  our  said  lord  the  Icing,  assigned  to  hold  pleas  before  the  king  him- 
*'  self,  Wm.  Jones  Gent,  being  associated, *&c.,  come  as  well  the  within-naroed 
''  /.  T.  who,  &c.  as  the  within  named  M.  W.  &c.  And  the  jurors,  &c.  come 
**  and  are  sworn  upon  the  said  jury."  And  then  the  indorsement  on  the  nisi 
prius  record  (still  reciting,)  after  stating  further  the  proclamation  made  in 
court,  and  none  appearing  to  prosecute,  proceeded,  "  Whereupon  the  Court 
"  here  proceedeth  to  the  taking  of  the  inquest  aforesaid  by  the  jurors  aforesaid 
"  now  here  appearing  for  that  purpose  aforesaid,  who  being  chosen,  tried,  and 
"  sworn,  &c.  say' upon  their  oath,  that  the  said  Mary  Woodford  is  not  guilty,'' 
&c.  Then  the  original  roll  proceeds  thus — "  Whereupon  all  and  singular  the 
"  premises  being  seen  and  fully  understood  hy  the  Court  of  our  said  Lord  the 
**  King  now  here,  it  is  considered  and  adjudged  by  the  said  Court  now  here, 
"  that  the  said  Mary  Woodford  do  depart  hence  without  Jay  in  this  behalf." 
Upon  this  it  was  objected,  that  the  record  of  acquittal  given  in  (evidence,  shew- 
ing the  trial  and  verdict  of  acquittal  to  have  been  before  the  Lord  Chief  Jus- 
tice at  nisi  prius,  did  not  sustain  the  allegation  in  the  declaration,  that  the 
plaintiff  Mary  was  acquitted  by  a  jury  of  the  county  "  tit  the  court  of  our  said 
"  lord  the  king,  before  the  king  himself,'* .  which  was  the  description  of  the 
Court  of  King's  Bench  sitting  in  Bank,  by  which  Court  only  the  judgment  of 
discharge  could  be  pronounced  ;  and  upon  that  objection  the  plaintiff  was  non- 
suited. 

Puller  now  moved  to  set  aside  the  nonsuit;  and  urged,  first,  that  the  allega- 
tion in  the  declaration,  that  the  said  Mary  "  on  Wednesday  next,  &c.  in  the 
"  Court  of  our  said  Lord  the  King  before  the  king  himself  at  Westminster," 
*'  dLc.  "  before  Lord  Ellenborough,  C.  J.  assigned  to  hold  pleas  before  the 
*'  King  himself,"  was  by  a  jury  of  the  county  acquitted,  &c.  was  merely  de- 
scriptive of  the  place  in  which,  and  not  of  the  Court  before  which,  the  trial 
was  had.  It  is  not  alleged  with  tiprout  patet,  6lc,  ;  which  according  to  Pur- 
cell  V.  Macnamara,  9  East,  160,  would  have  been  deemed  descriptive  of  the 
record,  and  must  have  been  strictly  proved :  but  the  substance  of  the  averment 
is,  that  the  trial  was  had  in  a  certain  place  so  designated,  before  Lord  Ellen" 
borough,  C.  J.  who  is  himself  described  as  ''  assigned  to  hold  pleas  before  the 
king  himself :"  and  the  trial  being  proved  to  have  been  before  him,  a  misde- 
scription in  the  style  of  the  court  in  which  he  sat  cannot  be  more  material 
than  thai  in  Rex  v.  Lookup, (b)  where  an  indictment  for  perjury  stating  a  bill 
in  Chancery  to  have  been  directed  to  "  Robert  Lord  Henley,"  &c.,  instead  of 
"  Sir  Robert  Henley,  Knt."  &,c.  was  held  to  be  no  objection ;  it  being  suffi- 
cient that  the  complainant  had  preferred  his  bill  before  the  person  holding  the 
great  seal,  whether  he  were  styled  by  the  one  name,  or  by  the  other.  2d]y, 
He  urged  that  at  all  events  this  was  not  a  ground  of  nonsuit,  but  of  demurrer 
to  the  declaration;  as  the  misdescription  of  the  place  of  trial,  supposing  it  to 
be  such,  was  contained  in  the  record  itself  given  in  evidence ;  which  after 
stating  the  jury  process,  commanding  the  sheriff  to  have  the  jury  "  before  our 
said  Lord  the  King,  at  Westminster,  on  Wednesday  next,  &c.,  or  before  Lord 
Ellenborough,  &c.  if  he  should  come  before  that  time,  i.  e.  on  Tuesday  next," 
d^c,  and  after  stating  the  same  day  given  to  the  prosecutor  and  to  the  then  de- 
fendant, proceeds — "  on  which  day,  to  wit,  on  Wednesday  next,  d£^c.  before  our 

(a)  The  day  and  place  last  within  mentioned  in  the  nisi  prius  record,  to  which  theae 
words  of  the  postea  refer,  are  the  day  and  place  of  nisi  prius  given  in  the  distringas  JU' 
raiores. 

(h)  T.  7  Geo.  3.  B.  R,  cited  in  King  v.  Pippet,  1  Term  Rep.  240. 
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said  Lord  the  King  at  Wtsimimsier  come,  &€.  Aad  then  it  states  that  the 
Chief  Justice,  before  whom  the  jurorr  came  to  try,  &,c.  sent  his  record  had 
before  him  in  these  words — "  Afterwards,  sn  the  day  and  at  the  place  last 
mthin  mentioned^**  before  Lord  E.,  and  then  proceeds  to  state  the  trial  and  ac- 
quittal. Now,  the  place  last  mentumed  in  the  record  of  ac<Miital' being,  **  he^ 
fare  our  said  Lord  the  King  at  Westminster"  which  is  the  style  of  the  Court 
in  Bank,  it  appears  by  this  mode  of  drawing  op  the  record  as  if  the  trial  h^d 
been  had  there :  and  therefore  there»was  properly  no  variance  between  the  dec- 
laration and  the  record  proved  on  which  the  nonsuit  can  be  sustained.  But 
then  it  may  be  objected,  that  the  latter  allegation  in  the  declaration,  after  stat- 
ing the  acquittal,  that  "  the  said  Mary  was  discharged  from  the  indictment  hv 
the  said  Courty**  &c.  would  not  be  proved  by  the  record,  and  that  no  such 
judgment  could  have  been  given  by  the  court  of  nisi  prius.  To  which  he 
answered,  3d|y,  That  either  "  the  said  Courf'  refers  to  the  court  of  K.  B. 
mentioned  in  the  beginning  of  the  declaration,  ((or  pradictus  does  not  neces- 
sarily refer  to  the  next  antecedent  as  idem  does;)(a)  and  then  it  is  correct :  or, 
if  applied  to  the  court  of  nisi  prius,  it  is  immaterial  and  may  be  rejected,  as 
the  allegation  of  acquittal  by  the  jury  was  sufficient  to  sustain  the  action ;  by 
the  opinion  of  Bulhr,  J.  in  Morgan  v.  Hughes^  2  Term  Rep.  231.  In  Hun^ 
ter  V.  JPrench,  Willes*  Rep.  517,  the  only  allegation  was,  that ''  at  the  sessions 
of  oyer  and  terminer  held  at  the  castle  of  York,  &,c.  before,  &c.  the  plaintiff 
by  a  jury  of  the  said  county  of  York  was  duly  and  in  a  lawful  manner  acquitted 
of  the  premises  in  the  said  indictment  specified,"  6lc.  :  and  by  the  record  of 
acquittal  it  appeared,  that  the  jury  found  the  plaintiff  not  guilty  ;  and  upon 
that  verdict  the  judgment  of  the  Court  was  entered  that  he  should  go  therefore 
acquitted;  and  this  was  held  8ttfficient(6)  The  redundancy  therefore  in  this 
case  may  be  rejected  where  the  substance  of  the  acquittal  is  stated. 

Lord  Ellenborough,  C.  J.  It  is  a  substantial  allegation  in  the  declaration, 
that  the  trial,  which  is  one  thing,  and  the  acquittal  which  is  another  thing, 
both  took  place  '^  in  the  court  of  our  Lord  the  King  before  the  King  himself:" 
whereas  by  the  record  it  appeared  that  the  trial  was  before  me  in  the  court  of 
nisi  prius,  and  the  acquittal,  was  by  this  judgment  of  the  Court  in  Bank :  and 
indeed  it  is  impossible  that  there*  could  hate  been  a  judgment  of  acquittal  ai 
nisi  prius. 

The  t>ther  Judges  concurred ;  and  in  the  course  of  the  argument  Bayley, 
J.  observed,  that  the  words  **  afterwards,  on  the  day  and  at  the  place  hut 
*'  within  mentioned,  before  the  within-named  Edward,  Ld.  E.  &c/'  was  the 
statement  of  the  postea  indorsed  on  the  iVt5t  Prius  record,  and  had  reference 
to  the  time  and  place  of  trial  last  mentioned  in  that  record  in  the  distringas  ; 
that  is,  "  on  Tuesday  next  after  the  end  of  the  terin.a^  Westminster  in  the  co. 
of  M.  in  the  Great  Hall  of  Pleas  there."  The  intermediate  day  stated  is  the 
return  day  given  in  Papk ;  which  is  after  the  trial  had,  and  when  the  judgment 
of  acquittal  is  given.  And  this  was  said  by  Mr^  Dealtry  to  be  the  invariable 
manner  of  making  up  the  records  in  the  Crown  Office^ 

Rule  reftised. 

(a)  He  cited  Regina  ▼.  Rhhdeg,  3  Ld.  Ray.  806.  Weekly  v.  WildhULn,  1  Ld.  Ray.  407, 
and  Fitzbmrgh  v.  l>enfungUm,2hA.  Rij.  1094 ;  and  9mUon  ▼.  Fem,ZWi\B.  339. 

(b)  It  wai  held  sufficient  by  canstruiDg  the  ^orda  reddendo  singula  singnlis,  and  the 

ElaintiflT  wm  duly  acquitted  by  the  jury,  i.  e.  fonnd  net  guilty  of  the  facta  alleged  against 
im  ;  and  in  a  lawful  manner  acquitted  of  the  premises,  Slc,  t.  e.  by  the  judgment  of  ac- 
quittal pronounced  by  the  Court. 
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Wright  V.  Shiffner. 

11  East,  515.    Not.  10,1809. 

A  ihip  boiog  iniure^  at  and  From  Surinam^  and  all  or  any  of  the  West  India  islanda  to 
London,  a  warranty  to  sail  on  or  before  the  lat  of  August  is  sattified  by  the  ship  sailing 
from  Surinam  J  her  last  port  of.  loading,  before  the  let  of  August^  and  going  into  Tartola 
on  the  4th  to  .seek  oonyoy,^  though  she  did  not  sail  from  Tartola  which  is  one  of  the 
West  India  islands,  direct  for  London  till  afterwards. 

THIS  was  an  action  upon  a  policy  of  insurance  on  freight  of  the  Bellona 
*'  at  and  from  Surinam,  and  all  or  any  of  the  West  India  islands  (except  Ja- 
maica) to  Xion^on,  warranted  to  sail  on  or  before  the  1st  of  ^ti^K5^  1807." 
In  fact,  the  vessel  dtd  sail  before  the  Ist  of  August  from  Surinam,  where  she 
had  taken  in  her  homeward  cargo,  and  arrived  at  Tortola,  one  of  the  West 
India  islands,  on  the  4th,  to  find  the  convoy ;  but  the  proper  convoy  having 
before  that  time  sailed  with  the  trade,  she  afterwards  took  sailing  instructions 
from  another  ship  as  convoy,  and  was  lost  in  her  voyage  home.  The  under- 
writers contended,  that  by  the  terms  of  the  policy  the  vessel  ought  to  have 
sailed  from  the  last  of  the  West  India  islands  at  which  she  meant  to  touch  on 
or  before  the  1st  of  August ;  and  that  her  sailing  from  Surinam,  for  Tartoia 
so  as  not  to  arrive  there  in  the  ordinary  course  till  the  4th^  and  consequently 
not  being  able  to  sail  from  Tortola  till  after  the  1st,  was  a  breach  of  the 
warradty,  and  precluded  the  plaintiff  from  recovering.  The  jury,  however, 
under  the  direction. of  Lord  Ellenborough,  C.  J.  at  the  trial,  being  of  opinion 
that  there  was  a  bona  fide  oompliance  with  the  terms  of  the  warranty,  accord- 
ing to  the  meaning  of  the  parties,  found  a  verdict  for  the  plaintiff;  which 

Tke  Attamey'General  now  moved  to  set  aside,  upon  the  ground  of  miscon- 
struction of  the  warranty ;  considering  the  object  of  it  to  have  been  to  secure 
the  final  departure  of  the  ship  from  the  last  of  the  West  India .  islands  >Bt 
which  she  meant  to  touch,  on  or  before  the  1st  of  August;  otherwise,  by 
going  from  one  to  another  after  that  period,  her  stay  might  have  been  pro- 
tracted to  an  indefinite  period. 

Lord  Ellenborough,  G.  J.  Is  it  not  the  same  in  substance  as  if  the  ship 
were  warranted  to  sail  from  her  last  loading  poi^t  on  or  before  the  ]  st  of 
August  1  I  considered  that  the  warranty  was  satisfied  by  her  sailing  from 
iSiKrtfiaiR  which  was  her  last  loading  port,  before  the  lai  of  August ;  and  that 
the  introduction  of  *'  aU  or  any  of  the  West  India  islands"  was  merely  for  the 
benefit  of  the  assured  in  case  the  ship  shpuld  have  been  taking  in  cargo  at 
any  of  thote  islands  where  her  homeward-bound  voyage  was  to  commence. 

Batley,  J.  asked  whether  Tortola  lay  in  the  course  of  her  voyage  home 
from  Surinam ;  and  being  answered  that  it  was  usual  to  seek  the  convoy  there  ; 
he  observed,  that  the  vessel  jnight  then  be  said  io  have  sailed  on  her  voyage 
homewards  before  the  1st  of  August. 

Per  Curiam,  Rule  reftised. 


Philipson  and  Another  v.  Mangles. 

11  East,  516.    Nov.  10, 1809. 

An  allegatioB  in  a  daclaration,  with  a  proutpatei^  S^^  that  the  plainti&  by  thejudgmmU 
of  the  Couri  rseovered  against  tbe  bail,  is  not  proved  by  the  prodoction  of  the  recogni- 
zance of  bail  and  the  mrs  facias  roll,  wbicn  latter  coocladed  in  the  common  form. 
Therefore  it  is  considered  that  the  plaintiffs  have  their  execution  thereupon  agsinst  the 
bail :  for  that  is  an  award  of  exeemtiony  or  at  most  a  judgment  of  execution,  and  not  a 
'judgment  io  recover. 

IN  an  actioQ  for  a  false  return  to  a  testahtm  fitri  facias  against  the  bad, 
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the  declaratioQ  stated^  that  the  plaintifis  in  the  48  G.  3,  in  B.  R.  by  the  con- 
sideration and  judgment  of  the  same  Court,  recovered  against  E,  N,  and  /.  C, 
bail  of  P.  N,;  54/.  10s.,  which  was  adjudged  to  the  plamtifis  in  and  by  the 
said  Court  for  their  damages  by  them  sustained  .  as  well  for  not  performing 
certain  promises  made  by  the  said  P.  N.  unto  the  plaintiffs,  as  for  their  costs 
and  charges,  &c.  whereof  the  said  E.  N.  and  J,  C,  were  convicted  \  prout 
patet  per  recordum.  The  proof  of  this  averment  was  an  office  copy  of  the 
recognizance  of  the  bail,  and  an  office  copy  of  the  scire  facias  roll,  which 
concluded  in  the  common  form. — '*  Therefore  it  is  considered  that  the  said 
plaintiffs  have  their  execution  thereupon  .against  the  bail.^'  And  no  other 
judgment  is  given.  Upon  this  variance  the  plaintiiTs  were  nonsuited  at  the 
trial  before  Lord  Ellenborough,  C.  J.  at  the  last  sittings;  and  Garrow  now 
took  the  opinion  of  the  Court  upon  the  conformity  of  the»proof  with  the  alle- 
gation, by  moving  to  set  aside  the  nonsuit,  on  the  ground  that  an  award  of 
execution  b  in  effect  a  judgment  or  adjudication  of  the  Court.  But  the 
Court  were  all  of  opinion  that  the  objection  was  well  founded.     And 

Lord  ELI4ENBOROU6H,  C.  J.  said :  It  is  on  award  of  execution,  and  not  a 
judgment  properly  so  called  :  the  allegation,  therefore,  that  it  was  a  judgment, 
was  not  proved.  But  making  the  most  of  the  argument,  and  admitting  that 
it  may  be  called  a  judgment,  as  being  an  award  of  something  by  the 
Court,  still  it  is  not  a  judgment  to  recover,  as  alleged,  but  a  judgment  of  execu- 
tion, 

Le  Blanc,  J.  The  allegation  is,  that  by  the  judgment  of  the  Court  the 
plaintifl&  recovered,  dLC. ;  that  is,  that  the  plaintiffs  had  judgment  to  recover : 
but  the  record  only  proved,  that  they  hhd  judgment  of  execution  :  or  more 
properly  speaking,  it  is  an  award  by  the  Court  of  execution. 

*  J^er  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  the  Baroness  Lady  Dacre,  v.  Roper. 

11  East,  518.    Not.  10,1809. 

A  devise  to  the  testator's  wife,  of  "  all  his  property  both  personal  and  real  for  ever," 
passes  the  fee  in  the  real  estate :  and  the  devisor's  intent  to  use  them  in  a  more  re- 
stricted sense  is  not  shewn  by  a  subsequent  clause  of  the  will,  whereby  after  her  de- 
cease he  gave  an  additional  annuity  to  a  petwm  to  whom  he  had  before  giren  a  smaller 
annuity  precediog  the  devise  to  the  wife.  ^ 

IN  this  ejectment  for  an  undivided  fifth  part  of  certain  lands  in  the  county 
of  Denbigh,  a  verdict  was  taken  for  the  plaintiflT,  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

Lord  Dacre  being  seised  in  fee  of  the  premises  in  question,  by  his  will  dat- 
ed the  25th  of -4i/^s/  1790,  devised  thus:  "I  Trevor  Charles  Ld.  Dacre, 
being  desirous  to  settle  my  worldly  affairs,  &c.  do  make  this  my  last  will,  &c. 
Item,  I  give  and  bequeath  to  G.  Pickering,  my  coachman,  an  annuity  of  40/. 
per  annum  to  be  paid  him  quarterly,  and  to  commence  the  quarter  before  my 
decease,  provided  he  lives  with  me  at  my  decease ;  if  not,  this  annuity  to  be 
void.  Item,  I  give  and  bequeath  to  Eliz,  Simons,  if  living  in  my  service  at 
the  time  of  my  decease,  an  annuity  of  20/.  per  annum,  to  commence  the  quar- 
ter day  before  my  decease.  If  she  has  left  my  service,  the  annuity  to  be  void. 
Item,  I  give  and  bequea|h  to  my  cousin  Blayney  Roper  an  annuity  of  400/. 
per  annum,  to  be  paid  him  quarterly,  and  to  commence  the  quarter  day  before 
my  decease.  Hem,  I  give  and  bequeath  to  niy  dear  wife  Mary  Jane  Dacre  all 
my  property  both  personal  and  real  that  I  am.  possessed  of  now,  or  may  be  pos- 
sessed of  at  my  decease  either  in  land,  houses,  or  any  other  description  of  pro ' 
P^ty,  for  ever.  After  her  decease,  I  give  and  bequeath  to  my  cousin  Blayney 
Roper  an  additional  annuity  of  1000/.  per  annum.    I  do  constitute  and  appoint 
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my  dear  wife  Mary  Jane  Dacrt  my  whole  and  soie  executrix."  Lord  Dacre 
died  on  the  3d  of  July  1794,  leaving  Mary  Jane  Lady  Dacre,  his  wife,  and 
aiso  Gertrude  Baroness  Daere,  the  lessor  of  the  plaintiff,  his  only  sister  and 
heir  at  law,  him  surviving.  Upon  Ld.  Ddcre's  death,  Mary  Jane  Dacre,  his 
widow,  entered  upon  the  premises,  and  continued  in  possession  thereof  until 
her  death,  on  the  11th  of  September  I808j  without  issue;  at  which  time  the 
defendant,  claiming  as  devisee  under  her  will  whereby  she  devised  the  same  to 
him,  took  possession  thereof.  The  question  for  the  opinion  of  the  Court  was, 
whether  Mary  Jane  Lady  Dacre,  the  widow  of  the  testator,  took  under  his 
will  an  estate  for  life,  or  in  fee,  in  the  premises  in  question.  If  she  took  for 
life  only,  the  verdict  was  to  stand :  if  in  fee,  the  verdict  was  to  be  entered  for 
the  defendant.  And  either  party  were  to  be  at  liberty  to  turn  this  case  into  a 
special  verdict,  if  they  wished  to  bring  a  writ  of  error. 

Hargrave,  for  the  plaintiff,  admitted  that  by  the  devise  to  Mary  Lady  2>acre 
of  "  all  the  testator's  prq>erty  both  personal  and  real,  &c.  for  ever,"  without 
more,  she  would  have  taken  a  fee :  but  he  contended,  that  the  subsequent 
devise,  after  her  decease,  of  an  additional  annuity  of  ]000/.  per  annum  to 
Blayney  Roper,  shewed  the  intention  of  the  testator  that  his  widow  should 
only  take  an  estate  for  life ;  such  devise  over,  after  her  decease,  of  a  part  of 
the  property  befote  given  to  her,  shewing  that  her  estate  in  it  was  to  determine 
on  that  event ;  and  those  words  being  equivalent  in  the  experience  of  all  con- 
veyancers to  the  words  "  from  and  after  the  determination  of  that  estate." 
And  though  this  be  only  a  partial  devise  over,  yet  it  equally  evinces  that  the 
testator  by  having  first  given  her  ''  all  his  property,  both  personal  and  real, 
for  ever,"  without  adding  words  of  limitation  to  the  devise  of  the  realty,  did 
not  mean  that  she  should  take  an  absolute  estate  in  the  realty,  but  only  in  the 
personalty.  And  there  was  no  necessity  for  the  testator  to  devise  over  the  fee 
to  the  heir,  in  order  to  found  this  construction  of  the  will :  for  the  law  gives 
the  estate  which  is  not  devised  away  to  the  heir,  charged  with  the  partial  devise 
over.  Neither  is  it  any  argument  for  the  defendant  to  say,  that  this  is  a  mixed 
devise  of  real  and  persona]  estate,  and  that  the  devise  of  the  personalty  being 
absolute,  it  ought  for  conformity  sake  to  be  taken  as  conclusive  of  the  testa- 
tor's intention  to  pass  the  realty  also  absolutely ;  for  the  dispiosition  of  the  two 
species  of  property  is  governed  by  different  rules ;  and  it  is  only  in  indulgence 
to  the  presumed  ignorance  of  tes^tors,  that  a  latitude  of  disposition  in  the  case 
of  real  property  has  been  allowed  to  them  in  wills,  by  which  they  have  been 
permitted  to  pass  the  fee  by  general  words  of  devise,  expressing  by  necessary 
implication  such  an  intention,  without  adding  words  of  limitation  or  inheri- 
tance. But  that  indulgence,  which  has  grown  up  by  degrees  in  the  law,  is 
still  limited  to  cases  where  from  the  plain  meaning  of  the  words  no  doubt  can 
be  entertained  of  a  testtitor's  intention  to  pass  the  fee ;  and  if  such  intention 
be  at  all  doubtful,  either  from  the  words  of  the  particular  devise,  or  from  other 
provisions  in  the  will  which  indicate  a  different  intent,  the  rule  of  the  common 
law  will  prevail,  which  requires  words  of  limitation  and  inheritance  to  pass  the 
fee  from  the  heir.  The  word  property,  it  must  be  admitted,  is  a  potent  word 
in 'a  will  to  pass  the  testator's  interest  in  the  land  as  well  as  the  land  itself; 
and  so  it  was  considered  by  Lord  Mansfield  in  Hogan  v.  Jackson  :{a)  but  still 
it  has  never  yet  been  determined  of  itself  to  carry  a  fee,  like  the  word  estate,(b) 
or  as  the  words  "  ^1  I  am  worth,"  which  were  held  in  a  late  case,  Huxtep  v. 
Brooman,  1  Bro.  Ch.  Cas.  437,  to  carry  real  estate,  notwithstanding  a  contrary 
decision  in  Bowman  v.  Milhank,  1  Eq.  Cas.  Abr.  208,  upon  the  words  "  all  to 
my  mother."     Here,  however,  it  is  not  left  to  implication  or  construction  to 

(a)  Cowp.  304,  and  vide  Doe  v.  Laiiuhbury,  ante,  290. 

(b)  Upon  the  force  of  the  word  utate  to  carry  a  fee  in  a  devise,  he  referred  to  Wilkin- 
son  ▼.  Mtrryland,  Cro.  Car.  447.  Kerman  r.  Johnson,  Sty.  281.  293.  Reeves  v.  fVinning'   , 
ton,  3  Mod.  45.    Lane  v.  Hawkins,  2  Show.  395.    Barry  v.  Edgeworth,  2  P.  Wmi.  684, 
and  Barnes  v.  Pateh^  8  Ves.  jun.  604. 

Vol.  VI.  32 
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inelade  the  realty  in  the  word  property,  as  the  words  personal  and  real  are 
added ;  and  here  axe  also  the  words  **for  e^^tr"  added,  from  whence,  though 
they  woald  not  be  sufficient  to  pass  the  fee  in  a  deed,  Lit.  s.  1 ,  it  may  be  admit- 
ted that  an  implication  would  arise  upon  a  wiD,  Co.  Lit  s.  585,  586.  Fitz . 
Abr.  Devise,  pi.  ^^  and  15  H.  7  fo.  11, 12,  of  the  testator's  intent  to  pass  the 
fee,  unless  there  be  other  words  to  repel  that  inference.  In  the  15  H.  7.  fo. 
11  &  12,  the  question  arose  upon  a  testamentary  declaration  of  uses  by  one 
who  had  before  enfeoffed  trustees  for  that  purpose ;  and  JF^neux,  Chief  Justice, 
said,  incidentally,  thajt  if  one  make  a  will  that  J.S.  shall  have  his  land  for 
ever  during  his  Ufe^  he  shall  only  take  for  life,  because  the  latter  abridged  the 
interest  given  by  the  preceding  words.  And  Perkins,{a)  s.  557,  says,  that  if 
lands  be  devised  to  J.  8.  to  have  and  to  hold  to  him  for  ever,  it  seems  that  by 
these  words  the  devisee  shall  only  have  an  estate  for  life :  for  the  words  for 
ever  cannot  extend  further  than  to  the  devisee  himself,  because  no  other  per- 
sons are  named.  But  the  point  seems  not  to  have  been  then  settled,  for  he 
adds  a  quare.  And^  at  that  time,  it  appears  by  the  same  book  to  have  been 
considered,  that  a  devise  of  land  to  J,  S,  to  haye  and  to  hold  to  him  and  his 
€usigns  would  pass  the  fee :  so  to  J.  S.  and  his  assigns  for  ever :  assigns  there 
might  have  been  taken  to  mean  assisns  in  law.  But  Ld.  Cok^  in  bis  Com- 
ment on  Littleton,  Co.  Lit.  9,  b.  which  was  published  after  Perkins,  says,  that 
a  devise  to  a  man  and  his  assigns,  without  saying  for  ever,  gives  but  an  estate 
for  life.  Here,  however,  the  constructive  intent  to  pass  a  fee  by  the  words/or 
ever  is  rebutted,  by  the  subsequent  charge  upon  the  same  lands  of  an  additional 
annuity  to  Blayney  Roper,  to  take  place  after  the  decease  of  the  devisee  Mary 
Lady  Dacre,  [Lord  EUenborough,  C.  J.  If  you  can  establish  that  a  further 
diarge  on  the  estate,  in  case  the  annuitant  survived  the  devisee  of  the  land,  is 
the  same  thing  as  a  devise  over  of  the  land  itself,  you  will  advance  the  argu- 
ment in  favour  of  the  lessor.]  It  equally  shews  that  the  testator  did  not  mean 
to  pass  the  fee  by  the  former  words  of  devise.  But  it  is  sufficient,  according 
to  Wil^s  case,  6  R^.  16  \l  17,  if  it  only  render  his  intent  doubtful,  to  turn 
the  scale  in  favour  oi  the  heir  at  law,  who  according  to  the  judgment^/  the  law 
will  take  the  fee,  if  it  be  not  passed  to  another  by  words  of  limitation  or  in- 
heritance :  a  rule  which  applies  to  the  devisees  of  the  several  annuities  in 
this  will,  which  being  given  to  them  generally  without  saying  for  life,  the 
charges  only  enure  for  their  respective  lives.  The  case  which  comes  nearest 
to  this,  is  Chyck^s  case;(^)  which  was  a  devise  of  *' the  fee  simple  of  my 
house  in  S.  to  AUce  LudUm,  and  after  her  decease,  to  Wtlham  her  son." 
which  William  was  her  heir :  and  according  to  the  reportsi  in  BenUe  and  An- 
derson,  it  was  held  that  Alice  took  but  aj;  estate  for  life,  with  remainder  in  fee 
to  her  son.  Dyer's  r^wrt  however  sutes,  that  AUce  was  held  to  take  only  a 
present  life  estate,  with  remainder  to  her  son  also  for  life,  remainder  to  herself 
in  fee.  If  the  two  first-named  reporters  be  right,  the  case  bears  strongly  in 
favour  of  the  heir  at  law ;  and  it,  wUl  not.  bear  against  her,  if  the  latter  be  right, 
by  reason  that  the  fee  simple  was  there  expressly  devised. 

'^^g^y  contra,  was  stopped  by  the  Court. 

Lord  ELtENBORouGu,  C.  J. .  From  the  first  moment  of  my  reading  this 
case,  until  the  conclusion  of  the  argument,  which  has  exhibited  all  the  learn- 
ing which  could  be  brought  into  the  field*  I  have  not  entertained  the  least 
doubt  as  to  the  construction  of  the  will  before  us,  nor  is  there  any  reasonable 
ground  on  which  the  meaning  of  it  can  be  doubted.  The  testator  certainly 
meant  to  give  the  fee  in  his  real  estate  to  his  wife  Lady  Paere,  subject  to  par- 
ticular charges  of  certain  annuities,  amongst  the  rest,  to  an  annuity  of  4002. 
per  ann.  to  his  cousin  Blayney  Roper,  to  be  extended  to  1000/L  per  annum  more, 

(a)  The  learned  Coaneel  observed,  that  Ld.  Coke  spoke  well  of  Perkias*s  Treatise,  in 
the  preface  to  his  10th  Report,  p.  zix. 

(h)  This  esse  is  properly  eottitled  Baker  v.  Raymondt  Benloe,  30Q.  S.  C.  Pyar,  357. 
a.  and  1.  And.  51. 
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if  he  surriTed  Lady  Datn.  He  meant  only  to  saddle  the  estate  with  the 
charges  first  mentioned  during  the- lifetime  of  his  wife,  but  if  she  happened  to 
die  before  his-  relation  Blayney  Roper ^  he  meant  to  charge  it  with  an  addi* 
tional  annuity  of  1000/.  more  for  the  life  «f  JB.  JR.  Bat  subject  to  these 
charges,  whether  greater  or  less  according  to  the  event,  he  gires  to  his  wife 
**  all  his  property  both  personal  and  real,  &Ci  either  in  land,  houses,  or  any 
other  description  of  property  fot  ever**  How  can  words  be  stronger  to  shew 
an  intention  to  pass  the  feef  He  might,  indeed,  have  spared  himself  the 
labour  of  particularizing,  the  several  apecies  of  his  property,  to  shew  that  he 
meant  to  include  landed  property ;  for  a  devise  of  all  his  property  for  ever 
would  have  carried  the  fee.  That  a  devise  of  land  to  a  man /or  ever  would 
carry  a  fee  has  been  settled  without  question  from  the '22  Ed;  3,(a)  to  the 
present  day,  with  the  single  exception  of  the  doubt  expressed  by  Perkins  in 
the  passage  cited.  The  same  law  is  recognised  in  Littleton  s.  586,  and  in 
Lord  Col^s  comment  on  that  section,  and  upon  s.  1,  in  Ca  Lit.  9,  b.  where 
he  says,  that  "  if  a  man  devise  land  to  another  in  perpetum,  a  fee^imple  doth 
pass  by  the  intent  of  the  devisor."  But  as  this  is  only  a  constructive  inteU'^ 
tion  to  pass  the  fee,  if  the  meaning  of  those  words  be  abridged  or  restrained 
by  other  words  in  the  will,  shewing  an  intention  tb  use  them  in  a  qualified 
sense,  the  construction  of  them  would  be  qualified  accordingly.  The  ques- 
tion then  is,  Whether  there  be  any  such  qualifying  words  in  this,  will  ?  The 
only  thing  relied  on  is  the  additional  annuity  given  to  Blayney  Roper  after 
the  decease  of  the  devisor's  wife,  which  is  said  to  be  a  partial  devise  over^ 
and  to  b^  equivalent  to  a  remainder  over,  after  the  determination  of  her  estate, 
in  so  many  words.  But  taking  the  whole  together,  the  will  imports  no  jnore 
than  this ;  (and  though  if  the  words  had  been  transposed,  it  might  perhaps 
have  been  expressed  more  clearly,  but  Mill  the  words  as  they  stand  are  suffi- 
ciently clear :)  I  give  all  my  property  to  my  wife  for  ever,  subject  to  such  and 
such  annuities,  one  of  which  is  an  annuity  of  400/.  to  Blayney  Roper;  and 
if  B.  R.  survive  my  wife,  I  give  him  an  annuity  of  1000/.  more.  How  then 
can  the  giving  of  this  additional  anniiity  be  said  to  shew  an  intention  in  the 
devisor  to  retract  the  devise  of  the  fe<s  before  made  to  his  wifel  He  undoubt- 
edly meant  to  give  her  the  fee,  subject,  to  the  charges  of  HI  these  annuities. 

Grose,  J.  This  is  a  question  of  construction,  depending  on  the  intention 
of  the  testator,  as  it  is  to  be  collected  from  the'worde  cf  the  wilL  He  begins 
by  giving  annuities  to  three  persons  severally :  subject  to  these,  he  then  gives 
aU  his  property,  both  personal  and  real,  for  ever,  to  Lady  Dacre^  his  wife';  but 
if  one  of  the  annuitants  survive  her,  he  gives  him  an  additional  annuity.  If 
he  had  given  all  his  estate,  real  and  persona],  to. Lady  Dacrt,  pharged  with 
these  annuities,  it  is  not  disputed  but  that  the  fee  would  have  passed :  then  is 
it  not  the  same  thing  when  he  gives  her  all  his  property,  real  and  personal,  for 
evei*,  subject  to  these  annuities! 

Le  Blaicc,  J.  TbeC^ourt  has  had  all  the  assistance  in  the  construction  >of 
this  will  that  the  ingenuity  and  ability  of  an  advocate  cail  afibrd  in  favour  of 
the  heir  at  law,  and  therefore  it  is  not  necessary  to  let  the  case  stand  over  to 
another  day,  in  order  to  hear  the  defendant's  counsel,  when  the  Court  have  no 
doubt  upon  the  subject.  The  question  depends  on  the  intention  of  the  testa- 
tor, to  be  collected  from  the  will.  And  it  has  never  been  doubted  that  a  devise 
of  a  man's  '*  estate  for  ever"  would  carry  the  fee ;  and  that  I  consider  as  the 
judgment  of  the  law  upon  the  construction  of  such  words  in  a  will ;  and  the 
only  question  in  such  a  case  could  be.  Whether  any  thing  appeared  in  the  will 
to  shew  that  the  testator  meant  to  give  less  than  the  fee.  Now  here  Lord 
Dacre  having  given  annuities  to  several  persons,  devises  to  his  wife,  in  the 
most  general  words^  "  all  his  property,  both  personal  and  real,  for  ever."    This 

(a)  Fitzh.  Abr.  Devise,  pi.  20,  states  the  law  to  be  so  from  the  Year-book  of  M.  22  Ed. 
3. 16,  and  Bro.  Abr.  Devise,  pi.  33,  states  the  same  from  Fitzhtrhert^  and  refers  also  to 
the  eame  Year-Book. 
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shewa  his  intention  to  give  her  the  fee  as  clearly  as  if  the  devise  had  been  in 
so  many  words  to  her  and  her  heirs.  It  is  not  indeed  denied,  that  ihe  word* 
of  devise  to  her,  first  used,  would  carry  the  fee ;  but  the  argument  in  favoujr 
of  the  heir  at  law  is  built  upon  the  subsequent  words  giving  an  additional  an- 
nuity to  Blayney  Roper  after  her  decease,  as  shewing,  it  is  said,  an  intention 
in  the  devisor  to  limit  the  general  meaning  of  the  former  words;  and  if  there 
had  been  any  such  intention  expressed  in  the  subsequent  part  of  the  will  to 
limit  the  extent  of  the  first  devise  to  her,  and  to  shew  that  the  words  were  used 
in  a  more  contracted  sense,  though  the  first  limitation  had  been  to  her  and  her 
heirs,  we  should  have  given  effect  to  the  intention  so  expressed.  It  is  argued 
that  the  giving  of  the  additional  annuity,  i^ter  the  decease  of  Lady  J)atre,  is 
a  partial  devise  over,  which  shews  that  he  did  not  mean  to  give  her  the  fee ; 
but  it  is  only  ^n  additional  charge  on  the  estate  before  given  to  her,  in  case  the 
annuitant  should  survive  her,  and  is  not  at  all  i^nconsistent  with  the  former  de- 
vise to  her  of  the  fee.  It  rather  shews,  that  during  the  life  of  his  wife  he  was 
desirous  that  she  should  enjoy  the  estate  incumbered  with  a  smaller  annuity 
ttian  what  he  meant  the  annuitant  to  have  in  case  he  survived  her.  But  this 
can  never  be  considered  as  a  remainder ;  for  the  testator  does  not  give  Blay- 
ney  Roper  any  portion  of  the  estate  after  the  decease  of  his  wife,  but  merely 
an  increased  annuity  or  charge  upon  it.  No  doubt,  therefore,  can  be  enter- 
tained of  the  intention  of  the  testator  to  give  his  wife  the  fee  i  though  if  there 
had  been  any  doubt  of  that,  I  agree  that  the  heir  at  law  would  have  been  enti- 
tled to  the  benefit  of  it.  - 

Baylet,  J.  If  the  case  could  have  admitted  of  any,  doubt,  I  should  have 
wished  to  have  heard  the  argument  on  the  part  of  the  defendant  and.  the  reply; 
but  every  argument  having  been  urged  by  the  plaintiff's  counsel  which  inge- 
nuity can  devise,*  and  the  Court  having  no  doubt,  it  would  answer  no  good  pur- 
pose to  delay  giving  our  judgment.  It  has  been  settl^  for  centuries,  that  a 
devise  of  land  to  a  man  for  ever  will  give  him  the  fee  by  the  intent  of  the  de^ 
visor  :  but  the  meaning  of  those  words  m«y  he  qualified,  if  a  different  intention 
appear  from  other  words  of  the  will.  No  such  different  intention,  however, 
is  to  be  collected  from  the  subsequejit  devise  of  the  additional  annuity  to  Blat^' 
ney  Roper  after  the  decease  of  Lady  Dacre ;  but  the  whole  intent  to  be  col- 
lected from  all  the  words  of  the  will  may  be  carried  into  effect  by  giving  the 
devisee,  Lady  Dacre,  the  fee,  subject  to  the  several  annuities.  It  is  said,  how- 
ever, that  these  annuities,  though  given  in  general  terms,  only  operate  for  life ; 
and  that  the  devise  to  Lady  Dacre  being  also  to  her,  generally,  without  words 
of  inheTitance,  should  have  the  same  construction  :  but  there  is  an  essential 
distinction  between  the  two ;  the  word  annuity  alone  imports  that  it  is  only  to 
enure  for  the  life  of  the  annuitant ;  but  the  words  of  devise  to  the  wife,  for 
eper,  import  n  fee  simple..  Then  it  is  said,  that  the  additional  charge  on  the 
estate  is  given  after  the  wife's  decease :  but  that  does  not  vary  the  legal  inte- 
rest which  the  testator  had  befpre  given  her  in  the  estate.  He  does  not  give 
to  Blayney  Roper  any  part  of  the  property  itself,  but  only  a  charge  upon  it ; 
and  it  amounts  to  no  more  than  if  he  had  given  in  express  words  to  Blayney 
Roper  a  charge  upon  his  estate  of  400Z.  a-year  during  the  life  of  his  wife;  and 
if  he  survived  her,  an  increased  charge  of  1400/.  a-year.  There  appears  there- 
fore, a  plain  and  manifest  intent  to  give  the  wife  a  fee  by  the  words  of  devise 
to  her ;  and  there  is  nothing  to  controul  the  meaning  of  those  words  in  the 
,  subsequent  part  of  the  will. 

Postea  to  xYip  Defendant. 
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,  Sedley  v.  White. 

11  But,  528.    Not.  16,1809. 

Where  a  deponent  had  been  a  few  days  before  ditefaarged  out  of  prison, -but  by  permis- 
sion had  still  continued  to  lodge  there  at  ni^ht,  having  no  other  place  of  residence, 
his  describing  himself  bona  fide  in  an  affidavit  in  court  as  late  of  such  prison  is  suffi- 
cient  to  satisfy  th^  rule  of  Court  of  M.  15  Car.  2,  ordering  the  true  place  of  abode  of 
every  person  making  affidavit  in  B.  R.  to  be  inserted.  But  a  deponent  who  bad  left 
one  place  of  residence,  and  resided  in  another  would  not  satisfy  the  rule  by  describing 
himself  as  UUe  of  the  former. 

LA  WES  had  obtained  a  rule  upon  the  plaintiff  to  shew  cause  why  the 
bail-bond  should  not  be  delivered  up  to  be  cancelled  on  the  defendant's  enter- 
ing a  common  appearance ;  which  was  founded  upon  an  objection  to  the  affi- 
davit for  holding  the  defendant  to  bail,  wherein  the  plaintiff  described  himself 
as  "  late  in  the  Compter  prison  of  Gili'Spur-^street  in  the  city  of  London"  And 
it  now  appeared  upon  affidavits,  that  the  plaintiff  for  some  time  prior  to  the 
28th  of  January  last,  was  a  prisoner  there,  but  had  been  discharged  on  that 
day,  and  having  no  particular  place  of  residence  in  town,  was,  by  the  courtesy 
of  the  gaoler,  permitted  to  lodge  at  night  in  the  prison,  and  had  done  so  up  to 
the  31st,  on  which  day  the  affidavit  in  question  was  made.  It  was  thereupon 
objected,  that  "  late  of  the  Compter  prison"  was  not  a  proper  addition  of  the 
place  of  residence  of  a  deponent  as  required  in  every  affidavit  by  the  rule  of 
court  of  M.  15  Car.  2,(a)  by  which  it  is  ordered,  that  the  true  place  of  abode, 
and  the  true  addition  of  every  person  who  shall  make  affidavit  in  court  here, 
shall  be  inserted  in  such  affidavit.  And  he  now  contended,  that  the  deponent 
stating  himself-  to  be  late  of  such  a  place  was  not  a  compliance  with  the  rule, 
which  required  him  to  state  his  place  of  abode  at  the  time  of  making  the  affi- 
davit :  the  word  late  might,  he  said,  be  used  at  any  time  after  the  party  has 
changed  his  abode  to  avoid  being  traced. 

Reader  was  now  to  shew  cause.     But 

The  Court  thought  the  description  applied  well  enough  to  the  peculiar  situ- 
ation of  the  deponent  at  the  time  :  he  having  then  recently  been  discharged 
out  of  the  custody  of  the  keeper  of  the  prison,  and  therefore  having  ceased  to 
be  a  prisoner,  though  by  'permission  of  the  keeper  he  had  up  to  the  day  of 
making  the  affidavit  lodged  at  night  within  the  prison,  and  had  acquired  no 
other  determined  place  of  residence :  there  appearing  to  be  no  intention  to 
mislead.  But  Lord  Ellenborough,  C.  J.  observed  in  answer  to  Lawes,  that 
when  «.  party  had  lejl  one  residence  and  resided  in  another  at  the  time  of 
making  the  affidavit,  his  describing  himself  as  late  of  the  place  where  he  had 
ceased  to  reside,  i^ould  be  considered  as  an  evasion,  and  would  not  satisfy  the 
rule. 

Rule  discharged. 


Sargeauot  and  Another  v.  White. 

11  East,  530;    Nov.  17,1809. 

By  the  post-horse  duty  act  of  the  44  Geo.  3.  c.  96,  schedule  B.  if  the  hiring  be  by  the 
day,  and  the  distance  be  ascertained,  as  where  the  hiring  is  to  go  from  one  certain 
place  to  another,  the  duty  ii  payable  by  the  mile ;  if  the  dutance  be  not  ascertained, 
It  is  then  payable  by  the  day  ;  and  the  post-master  letting  the  horses,  and  not  account- 
ing for  the  duty  accordingly  in  the  stamp  office  weekly  account  is  liable  to  a  penalty  of 
10/.  under  the  stat.  48  G.  3.  c.  98.  s.  7. 

IN  debt  to  recover  a  penalty  of  10/.  under  the  post-hofse  duty  acts  of  the 
44  Geo.  3.  c.  98,  and  the  48  Geo.  3.  c.  98.  s.  7,  the  declaration  stated,  that 

(a)  Vide  Cooke's  &.&  O.  of  B.  R. 
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the  defendant,  at  the  time  of  committing  the  offence  after-mentioned,  was  a 
postmaster  usually  letting  horses  to  hire,  and  dolj  licensed  for  that  purpose, 
and  the  plaintiffs  were  the  farmers  and  collectors  of  the  duties  on  horses  let 
to  hire  for  travelling  post  or  by  time  within  the  county  of  Middlesex ;  and 
that  the  defendant  after  the  passing  of  thd  stat.  48  Geo.  3.  o.  96,  and  within 
six  calendar  months  before  the  commencement  of  this  suit,  viz.  on  the  15th 
of  March  1809,  did  let  to  hire  for  a  period  less  than  88  successive  days  viz. 
for  one  day  only,  two  horses  to  be  used  in  drawing  a  post^haise  upon  a  pub- 
lic road  from  Bishopgate-streei  in  Middlesex  to  Rumford  in  Essex,  and  back 
again,  from  Rumford  to  Bishapgate-stireet,  being  a  distance  in  the  whole  of 
24  mUes ;  and  which  distance  was  ascertained  at  the  time  of  such  letting  to 
hire ;  and  the  said  horses  were,  on  the  day.  and  year  aforesaid,  used  in  going 
and  did  go  such-  distance'  in  pursuance  of  such  letting  to  hire;  by  reason 
whereof  there  became  due  to  the  plaintiffs,  as  such  farmers,  for  the  duty  paya- 
ble on  such  letting  to  hire,  &lc,  6s.  And  then  it  averred,  that  though  the  de- 
fendant afterwards,  on  the  8th  of  April  1809,' made  out  an  account  as  and  for 
the  st^mpnoffice  weekly  account  required  of  him  as  such  postmaster  and 
licensed  person,  including  the  day  on  which  the  said  horses  were  so  let  to 
hire,  6lg,,  and  delivered  the  same  to  the  plaintiffs  as  such  farmers,  &c.  as  and 
for  the  stamp-office  weekly  account ;  yet  the  defendant  did  not  insert  therein, 
or  in  any  stamp-office  weekly  account  of  his,  the  amount  of  the  duty  payable 
in  respect  of  the  same  horses  upon  the  said  hiring,  but  neglected  add  omitted 
so  to  do ;  a^d  on  the  contrary  thereof,  inserted  in  the  iiaid  account  so  carried 
in  and  delivered  by  him  as  aforesaid  35.  6d,  as  and  for  the  duty  payable  on  the 
aforesaid  occasion  of  the  letting  to  hire  the  said  horses ;  the  said  sum  of  35. 
6d.  being  less  than  the  defendant  ought  to  have  inserted  in  the  said  stamp 
office  weekly  account  as  and  for  the  duty  aforesaid  ;  contrary  to  the  statute, 
&c.  by  force  of  which  the  defendant  forfeited  for  his  said  offence  lOh  &c., 
for  which  the  plaintiffs  sue  for  the  king  and  for  themselves.  To  this  there 
was  a  general  demurrer  and  joinder. 

The  Stat.  44  Geo.  3.  c.  96,  schedule  B.  (page  809,)  imposes  a  duty  on  every 
horse,  hired  by  the  mile  or  stage  to  be  used  in  travelling  in  Great  Britain,  1 
l-8ef. ;  and  on  every  horse  hired  for  a  less  time  than  88  successive  days  for 
drawing  on  nny  public  road  any  carriage  used  in  travelling  post  or  otherwise, 
(if  the  distance  ^t  the  time  of  hiring  such  horse  shall  be  ascertained)  for  every 
mile  such  horse  shall  be  hired  to  travel,  1  l-8i/. :  and  for  every  horse,  so  hired 
as  last  mentioned,  in  any  case  where  the  distance  shall  not  at  the  time  of  such 
hiring  be  ascertained,  for'  each  day  for  which  such  horse  shall  be  so  hired  I5. 
9^.  Then  the  stat.  48  Geo.  3.  c.  98,  which  extends  the  period  for  letting  to 
farm  these  duties,  requires  by  s.  7,  that  persons  licensed  to  let  horses  to  hire 
shall  keep  one  account  of  those  let  by  the  mile  or  stage,  and  a  separate  ac- 
count of  those  let  for  any  period  of  time  Jess  than  88  days,  and  the  number 
of  miles  the  same  shall  be  hired  to  go  where  the  distance  shall  be  ascertained ; 
under  pain  of  forfeiting  10/.  in  case  of  refusal  or  neglect  so  to  do. 

In  the  present  case,  the  hiring  wBsfor  the  day,  but  the  distance  was  ascer- 
tained, being  from  one  certain  place  to  another  and  back  again ;  and  the  ques- 
tion made  in  argument  was,  whether  though  the  postmaster  did  not  charge  the 
traveller  by  the  mile,  but  by  the  day,  he  were  still  bound  to  account  for  the 
duty  by  the  mile  ?    . 

Richardson  for  the  defendant  contended  in  the  negative,  and  relied  princi- 
.  pally  cm  the  stat.  85  Qeo.  3.  c.  51.  s.  4,  which  imposed  the  same  duties  as  the 
latter  statute,  distinguishing  between  a  hiring  by  the  ipite  or  stage,. and  a  hir- 
ing for  a  day  or  less,  where  the  distance  was  ascertained,  and  where  it  was  not 
ascertained  :  yet  by  s.  18,  of  that  act  only  two  species  of  tickets  are  issuable, 
one  denoting  a  hiring  hy  the  mile,  and  the  other  a  hiring  for  the  day,  accord- 
ing to  which  the  stamp-office  weekly  returns  were  to  be  made.  And  by  the 
stat.  48  G.  3.  c.  98.  s.  7,  all  the  regulations,  directions,  forfeitures,  and  penal- 
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ties  oontained  in  the  25  O.  3,  rdative  to  the  stamp-office  weekly  aecoonts^  not 
thereby  altered,  are  to  remain  in  force.  He  also  referred  to  s.  23,  of]  the  25 
6.  3,  whereby,  to  prevent  evasions  in  filling  up  tickets  where  the  horses:  are 
hired  to  retarn  in  less  time  than  two  days,  and  the  distance  shall  be  ascertain- 
ed, it  is  enacted  that  where  any  licensed  person  shall  let  to  hire  any  horse  to 
retarn  in  less  than  two  days,  and  the  number  of  mUes^  instead  of  the  words 
for  a  day^  shaU  be  inserted  in  such  titkety  every  licensed  person  shall  fill  up 
the  name  of  the.  place  to  which  the  horses  are  hired  to  go,  and  the  true  num- 
ber of  miles,  dC'Ck  on  pain  of  forfeiting  10/.  6i,c.  From  whence  he  said  it  seea^ 
ed  to  be  left  in  the  discretion  of  the  collector  issuing  the  ticket,  in  cases  where 
the  hiring  was  for  leas  than  two  days,  eithei?  to  issue  a  mile  ticket,  or  a  day 
ticket.  And  he  argued,  that  the  legislature  had  not  provided  for  the  case  of 
hiring  by.  the  day  when  a  day  ticket  is  issued,  if,  because  the  distance  was  as- 
certained, a  mile  ticket  may  be  demanded  by  turnpike-gate-keepers;  for  each 
of  these  may  demand  either  the  day  ticket,  or  an  exchange  ticket  in  lieu  of  the 
mile  ticket,  which  is  left  with  the  first  gatekeeper  ^  but  where  a  day  ticket  is 
'  given,  there  is  no  exchange  ticket 

Aitott  was  to  have  argued  for  the  plaintiflb ;  but 

The  Ofurt  (Grose^  J.  absent)  were  all  satisfied,  that  where  the  diataDce  was 
ascertained,  though  the  hiring  were  for  a  day,  the  duty  was  payable  by  the  mile, 
by  the  express  words  of  the  act  of  the  44  Geo.  3.  And  if  the  hiring  were  by 
the  day,  and  the  distance  were  not  ascertained,  the  duty  was  then  payable  by 
the  day.  No  argnment,  they  said,  could  inake  it.  plainer.  And  if  there  were 
defective  provisions  in  other  parts  of  these  acts,  the  legidature  must  supply 
the  remedy ;  bat  the  words  of  the  provision  in  question  were  quite  plain  and 
express.  Judgment  for  the  PlaintiA. 


Blacket  and  Another  v.  Smith. 

11  Unt,  633.    Nov.  17, 1808. 

The  Stat.  39  G.  3.  c.  69.  s.  137,  giTing  to  tFest  India  ships  which  have  discharged  their 
homeward  boand'  cargoes  in  the  Dock&  of  the  West  tndia  Company  *•  the  use  of  the 
Light  Dock  for  a  tine  not  ezeeeding  six  montbe  feom  the  time  or  ualoedtng/'  on  pay- 
ment of  the  tomnge  dnty  of  6*.  8^,,  payable  on  the  entrance  of  such  ships  into  the  las 
poftDock,  does  not  entitle  the  owners  to  ship  stores  intended  for  the  use  of  such  ships 
ae.part  of  their  outfit,  over  the  wharfs  of  the  Light  Dock*  without  payment  of  wharf- 
age and  porterage^  as  in  case  of  other  goods  shipped  by  way  of  merchandize  on  the 
ontward-Donnd  royage :  tUiter^  as  to  necessaries  intended  for  the  present  use  of  sueh 
ships  wki^e  lyng  m  tho  Dock  daring  the  time  allowed  by  tlw  net.    , 

THIS  was  an  action  for  money  had  and  received  against  the  treasurer  of 
the  Wesi^India  Dock  Company^  which  was  tried  before  Lord  ElUnborough,  C. 
J.  in  Middlesex^  when  a  verdict  was  taken  for  the  plaintiffs,  for  8d.  damages^ 
safaject  to  the  opinion  of  this  Court  upon  the  following  case : 

The  ship  Speculator^  of  which  the  plaintiffs  are  owners,  on  the  17th  of 
January  1809,  arrived  iti  the  West^India  Docks  with  a  cargo  from  the  West- 
Indies^  and  the  plaintiffs  duly  paid  to  the  West^IndHa  Dock  Company  the  rate 
or  duty  of  65.  8^.  per  ton  of  the  ship's  burthen,  pursuant  to  the  directions  of 
the  Stat.  39  Geo.  3.  c.  69. 9.  137.  The  cargo  having  been  unloaded,  the  ship  on 
the  28th  of  February  last  entered  the  Company's  Dock  for  light  ships ;  and 
on  the  lllh  and  13th  of  March^  while  she  remained  there,  and  within  6  months 
from  her  unloading^  one  coil  of  rope  and  one  barrel  of  tar  were  sent  by  the 
plaintiffs  to  the  West-India  Docks,  for  the  use  of  the  ship,  and  placed  by  them 
Off  the  Gompany^s  wharf,  (which  is  a  legal  wharf  and  quay  within  the  meaning 
of  the  said  act,)  at  the  ship's  side,  from  whence  they  were  put  on  board  by  th« 
plaintifik,  by  means  of  the  ship's  tackle,  and  without  any  assistance  from  the 
Company's  seivaots :  hut  those  servants  were  ready  and  willing  and  offered  to 
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assist  in  shipping  the  said  stofes,  but  the  plaintiff  objected  to  their  interference. 
The  rope  and  tar  were  intended  for  the  use  of  the  ship,  and  were  applied  to 
that  purpose.  Previous  to  the  rope  and  tar  being  shipped,  demands  of  2d.  for 
wharfage  and  porterage  in  respect  of  the  rope,  and  of  .6d.  for  wharfage  and 
porterage  in  respect'  of  the  tar,  were  made  by  the  Company ;  being  the  usual 
charges  made  and  paid  for  similar  goods  shipped  as  merchandize  on  freight 
from  the  legal  quays  and  wharfs  within  the  port  of  London :  and  if  wharfage 
and  porterage  be  liable  to  be  paid  for  the  stores  of  ships  in  the  said  Docks, 
such  charges  are  reasonable.  These  demands,  hoVrever,  were  then  objected 
to  by  the  plaintiffs ;  but  the  Company  refusing  to  permit  the  rope  and  tar  to  be 
shipped,  (altkbugh  they  were  informed  the  same  were  intended  for  the  use  of 
the  ship,)  unless  those  sums  were  paid  respectively,  the  plaintiffs  paid  the  mon- 
ey, and  at  the  same  time  gave  notice  that  an  action  would  be  brought  to  recover 
back  the  same.  The  question  was,  whether  the  plaintifis  were  entitled  to 
recover  the  said  sums  of  2d.  and  6J.,  6r  either  of  them  ? 

Harrison,  for  the  plaintiffs,  contended  that  stores  intended,  as  these  were, 
for  the  use  of  the  ship,  and  not  for  merchandize,  were  not  chargeable  with 
wharfage  or  porterage  to  the  company.  The  company  cannot  impose  charges 
at  their  own  discretion  for  the  use  and  accommodation  of  their  whar&,  like  com- 
mon wharfingers,  but  are  only  entitled  to  receive  that  which  the  legislature  has 
given  them  as  the  reward  of  their  monopoly.  By  the  st.  39  Geo.  3.  c.  69.  s.  86, 
the  Company's  quays  and  wharfs  are  declared  to  be  legal  quays  and  wharfs 
for  the  landing,  relanding,  discharging,  lading  and  shipping  of  any  goods 
whatsoever  within  the  port  of  London ;  and  such  goods  are  declared  by  s.  85, 
to  be  liable  to  the  like  tolls,  duties,  d&c.  and  to  the  like  regulations,  as  if  land- 
ed on  or  shipped  from  the  then  legal  quays  or  wharfs,  except  in  the  cases  after 
specified.  And  then  s.  137,  ascertains  the  rates  which  are  to  be  paid  to  the 
Company :  and  these  are,  first,  a  duty  of  65.  Sd,  per  ton  for  every  vessel  enter- 
ing the  Docks  with  a  cargo  from  the  West  Indies;  and  this,  it  is  declared, 
shall  be  accepted  ''in  satisfaction  of  the  use  and  conveniency  of  the  said 
"  Docks,  and  all  charges  of  navigating,  &c.  from  her  arrival  at  the  entrance 
"  into  the  Docks  at  BlaekwaU  until  she  shall  be  unloaded  and  moored  in  the 
"  Dock  for  light  ships,  &c.  together  mth  the  use  of  the  Light  Dock  for  any 
** time  not  exceeding  six  months  from  the  time  of  unloading  such  ship"  Now, 
the  owners  cannot  be  said  to  have  the  use  of  the  Light  Dock  for  their  ship, 
which  is  part  of  the  consideration  for  the  payment  of  the  65.  8d,  per  ton  rate, 
if  they  be  Ifable  to  be  changed  under  the  name  of  wharfage  and  porterage  for 
all  the  necessary  stores  passed  over  the  quays  and  wharfe  for  the  use  of  the 
ship,  without  which  she  could  not  be  kept  in  repair  or  fitted  out  for  any  other 
voyage.  The  use  of  the  Light  Dock  for  so  long  a  time  as  six  months  is  given 
to  her  for  the  very  purpose  of  enabling  her  to  be  fitted  out  there  more  con- 
veniently for  her  next  voyage,  than  if  she  were  lying  in  the  body  of  the  river, 
where  of  course  she  would  not  be  liable  for  any  such  demands.  This  con- 
struction is  confirmed,  as  far  as  it  goes,  by  the  stat.  42  Geo.  3.  c.  113.  s.  26, 
which,  speaking  of  the  rate  appointed  to  be  paid  to  the  Company  for  new  ves- 
sels using  the  Dock  to  be  set  apart  for  light  vessels  which  had  not  first  brought 
in  a  cargo  from  the  West  Indies,  and  consequently  had  not  paid  the  6s.  Sd, 
rate,  recites  that,  under  the  former  act,  vessels  which  had  unloaded  there,  and 
paid  that  rate,  would  be  entitled  to  go  into  and  remain  in  the  Light  Dock, 
unthout  incurring  any  additional  charge;  and  that  inasmuch  as  new  or  other 
vessels  might  come  into  the  Dock  to  take  in  their  outward  cargo,  or  for  their 
greater  safety  and  accommodation,  without  being  so  as  aforesaid  entitled  to  the 
use  of  the  Dock,  free  from  additional  'charge ;  it  proceeds  to  put  such  new 
vessels  on  the  same  footing  as  the  others  on  payment  of  a  2s.  per  ton  rate. 
The  case  of  goods  shipped  over  the  wharfs  as  merchandize  falls  under  a  dif- 
ferent consideration,  as  not  being  for  the  use  of  the  ship,  and  the  charge  of 
wharfage  and  porterage  for  such  goods  has  never  been  disputed.    But  as  the 
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Company's  qaays  and  wbaria  are  put  npon  the  some  footing  is  the  old  legal 
quays  and  wharfs  of  the  port  of  Loiic2oii,  it  is  to  all  events  incumbent  upon 
them,  if  they  claim  any  remuneration  for  the  use  of  their  wharfs  beyond  that 
which  is  specifically  given  to  them  by  the  act,  to  shew  that  the  old  legal  quays 
were  accustomed  to  charge  wharfage  and  porterage  for  ship's  stores  :  a  fact 
which  is  denied  by  the  plaintiflb ;  and  the  case  only  states  that  similar  charges 
have  been  paid  for  similar  goods  shipped  as  merchandize  or  freight.  The  stat. 
1  Eliz.  c.  11.  8.  2  d&  3,  for  appointing  and  regulating  legid  quays  within  the 
port  ~of  London  and  other  ports,  relates  only  to  goods  shipped  hy  way  of 
turchandize. 

East,  for  the  Company,  said,  that  in  the  consideration  of  the  question, 
for  what  uses  and  services  the  rates  given  to  them  by  the  act  of  the  39  Geo. 
3,  were  intended,  it  was  necessary  always  to  bear  in  mind,  that  they  had  only 
a  monopoly  of  the  import  trade  from  the  West  Indies :  but  that  with  respect 
to  the  esport  trade,  it  was  still  optional  for  any  ship  to  fit  out  and  load  her  out^ 
ward-bound  cargo  either  in  the  Docks,  or  in  any  part  of  the  river  below  the 
Blaekfpall  entrance,  stat.  39  Geo.^  3.  c.  69.  s.  91.  So  far  as  the  monopoly 
extended,  and  it  was  compulsory  on  ships  to  use  the  Docks,  so  far  as  it  was 
reasonable  and  necessai'y,  for  the  sake  of  the  public,  to  limit  the  compensa- 
tions to  be  paid  to  the  Company ;  but  where  there  was  no  monopoly  or  com- 
pulsion, there  could  be  no  necessity  for  any  such  protection  ;  but  the  Company 
stood  in  the  same  situation  as  any  individual  dock  owner  or  wharfinger,  a 
candidate  for  the  custom  of  the  merchants,  upon  the  general  principle  of  open 
competition,  by  offering  better  security  and  accommodation,  upon  more  advan- 
tageous terms,  than  any  other  persons.  In  estimating,  therefore,  the  amount 
of  the  rates,  it  was  reasonably  to  be  inferred  that  nothing  was  included  in  the 
calculation  but  such  uses  and  services  as  the  public  were  under  the  necessity 
of  adopting,  on  the  one  hand,  and  the  Company  were  conH>elled  to  afford  on 
the  other.  No  use  or  service  but  what  was  compulsory  could,  indeed,  pro- 
perly enter  into  such  a  calculation ;  for  if  the  use  of  the  thing  were  optional 
on  the  one  side,  there  could  be  no  reciprocity  or  justice  in  limiting  the  com* 
pensation  on  the  other.  It  follows  that  for  every  service  performed  by  the 
Company,  or  use  made  of  their  premises,  for  which  no  special  remuneration 
is  directed  by  the  act,  they  are  at  liberty  to  charge  what  is  reasonable  and  fair, 
like  any  other  dock  owner  or  wharfinger.  From  the  very  nature,  of  the  case, 
and  the  design  of  their  institution,  this  must  apply  to  the  whole  of  the  export 
trade  of  which  they  have  no  monopoly;  and  therefore  it  is  of  no  importance 
to  the  Company  whether  the  tolls,  dues,  &^c.  mentioned  in  the  85th  section 
of  the  39  Geo.  3.  c.  69,  as  attaching  upon  their  quays  and  wharfs  in  common 
with  the  6ld  legal  quays,  relate  to  tolls  and  dues  payable  to  themselves,  or  to 
such  as  are  of  a  public  nature ;  [  The  Court  seemed  to  be  satisfied  that  they 
regarded  the  latter  only ;]  for  they  would,  without  any  legislative  declaration, 
be  entitled  to  charge  for  the  use  of  their  wharfs  like  every  other  wharfinger, 
unless  where  restrained  by  the  act :  which  brings  the  question  to  the  con- 
struction of  the  137th  clause.  Now  the  6s,  8d.  per  ton  rate  is  throughout 
confined  to  the  import  trade.  It  is  to  be  paid  to  the  Company  for  every  ship 
entering  into  and  using  the  Docks,  &c.  It  is  to  be  accepted  in  satisfaction 
of  the  use  and  conveniency  of  the  Docks,  and  all  charges  of  navigating,  &c. 
such  ship  from  her  arrival  at  the  entrance  into  the  Docks  At  Blackball  until 
she  shall  be  unloaded  and  moored  in  the  dock  for  Ught  ships,  and  also  of  the 
unloading  or  unshipping  of  her  cargo  within  the  docks,  d&c.  and  the  cooperage 
which  the  cargo  may  require  in  the  course  of  such  unlading  thereof;  and 
this  enumeration  concludes  with  giving  also  the  use  of  the  Light  Dock  for  a 
time  not  exceeding  six  months  from  the  time  of  unloading  such  ship.  Though 
all  these  services  and  uses  are  plainly  descriptive  of  the  import  trade,  it  is 
now  contended  that  the  use  of  the  Light  Dock  for  those  six  months  includes 
also  the  use  of  the  quays  and  wharfs  there  for  exportation.    For  though^ 
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for  the  purpose  of  this  argument,  a  distinction  is  attempted  to  be  made  between 
stores  shipped  from  the  wharves  for  the  use  of  the  ship  itself,  and  steles  ship* 
ped  by  way  of  merchandize,  yet  no  such  distinction  is  to  be  found  in  these  acts 
of  parliament,  or  can  have  any  foundation  with  respect  to  wharfingers  :  nor 
could  the  Company  possibly  discriminate,  in  many  instances,  between  goods 
of  the  one  sort  or  the  other.  And  no  local  or  accidental  usage  of  that  sort 
(the  existence  of  which,  howei^r,  as  applied  to  the  legal  wharfe  in  general, 
is  denied  and  could  have  been  disapproved)  can  found  any  legal  right  on  the 
part  of  the  public  in  this  case :  but  the  very  particularity  of  the  clause  repels 
the  argument :  for  as  it  is  plain  from  the  specification  of  these  two,  that 
the  legislature  did  not  consider  the  unloading  and  unshipping  the  cargo 
to  be  included  in  "  the  use  and  conveniency  of  the  Docks,"  which  was  first 
mentioned  ;  it  is  much  less  likely  that  under  the  still  more  general  descrip- 
tion of  the  "  use  of  the  Light  Dock"  not  exceeding  six  months,  they  should 
have  meant  to  include  the  loading  and  shipping  of  goods  for  another  voyage, 
which  it  was  in  the  option  of  the  owner  to  load  there  or  elsewhere.  And  this 
appears  still  less  likely  to  have  been  contemplated  from  the  subsequent  part  of 
the  same  clause,  whereby  it  appears  that  a  different  rate  is  payable  to  the  Com- 
pany upon  the  unshipping  or  importation  of  goods ;  which  rate  it  is  declared, 
shall  be  accepted  "  in  respect  of  the  use  and  conveniency  of  the  Docks  and 
*'  the  quays,  wharfs,  and  cranes,  and  other  machines  which  shall  belong  there- 
"  to,  6lc,  and  all  charges  andcxpences  of  .wharfage,"  6lc.  after  such  goods  are 
unshipped.  And  this  also  shews,  that  the  legislature  considered  that  the  ex- 
emption from  "  all  charges  and  expences  of  wharfage,"  6lc.  which  would 
otherwise  have  been  payable  for  the  transit  of  goods  over  the  wharfs,  was 
an  item  of  benefit  quite  distinct  from  the  use  of  the  Docks,  with  respect  to 
the  ship  itself.  An  argument  also  arises  from  the  term  of  "  Light  Dock," 
made  use  of  in  the  very  part  of  the  clause  relied  on  by  the  plaintiff.  By  this 
is  evidently  meant  the  Dock  for  empty  or  light  vessels :  it  is  so  described  in 
the  clause  referred  to,  42  Geo.  3.  c.  113.  s.  26.  The  privilege,  therefore,  must 
be  taken  in  the  strict  terms  and  obvious  meaning  in  which  it  is  granted,  which 
is  the  use  of  the  Dock  for  the  ship  (not  of  the  quays  and  wharfs  for  goods) 
and  for  the  ship  as  a  light  or  empty  ship :  in  other  words,  it  was  meant  for 
the  accommodation  of  keeping  the  ship,  while  in  her  light  or  empty  state, 
afloat,  in  a  more  secure  state  than  if  she  were  left  swimming  in  the  mid-stream 
of  the  river,  or  grounding  with  the  fall  of  every  tide  on  the  banks  of  it.  Then 
the  clause  in  the  act  last  referred  to,  so  far  from  impugning,  strengthens  this 
construction,  not  only  in  the  description  of  the  vessels  entitled  to  use  the 
Light  Dock ;  but  by  the  description  of  the  services  to  ^hich  the  payment  of 
the  25.  rate  entitles  them ;  which  rate,  it  is  admitted,  puts  them  upon  the  same 
footing  as  vessels  entering  the  Light  Dock  after  payment  of  the  6s.  8d.  rate« 
The  2s.  rate  is  to  be  taken  **  in  satisfaction  of  the  use  and  conveniency  of 
"  the  said  Dock,  not  exceeding  six  months,  and  all  charges  of  the  namgating^ 
"  mooring,  unmooring,  removing,  and  management  of  such  ship  from  her  ar- 
*'  rival  at  .the  entrance  of  such  Dock  until  she  shall  depart  therefirom."  Then 
as  expressio  unius  est  exclusio  alteHus,  this  clause  puts  an  express  negative 
upon  the  right  now  claimed  of  shipping  goods  over  the  wharf  without  payment 
of  wharfage.  And  the  recital  in  the  former  part  of  the  clause,  that  vessels 
may  frequently  cpme  in  to  take  in  their  outward  bound  cargoes,  or  for  their 
greater  safety  and  accommodation,  without  being  so  entitled  to  the  use  of  the 
Dock  free  from  additional  charge,  (i.  e.  as  ships  were  entitled  which  had  paid 
the  6s.  8d»  rate,)  merely  alludes  to  the  purposes  for  which  they  might  wish  to 
be  there ;  but  it  only  speaks  of  the  ships  which  had  paid  the  6s.  Sd.  rate  being 
entitled  to  the  use  of  the  Dock,  that  is,  in  the  manner  before  described,  for  the 
use  of  the  ship  in  her  character  of  an  empty  or  light  ship ;  but  it  does  not 
recite  that  such  a  ship  was  entitled  to  the  use  of  the  wharfs  for  shipping  goods. 
Then  if  the  Company  were  entitled  to  wharfage,  and  to  porterage  for  the  em- 
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piofment  of  their  own  servants  in  their  own  business,  (and  the  whole  scope  of 
all  the  West'ItuUa  Dock  Acts  is  to  put  the  employment  of  labourers  and  ser- 
vants within  the  Docks  under  their  appointment  and  controul,  for  public  as 
well  as  private  purposes,)  the  plaintifis  cannot  deprive  them  of  their  reasona- 
ble reward,  as  it  is  stated  to  be,  by  refusing  to  suffer  the  Company's  servants 
to  assist  in  shipping  the  goods.  The  Company  must  still  retain  and  pay  their 
own  servants  for  these  and  the  like  purposes. 

HarrisM  was  then  beard  in  reply.  In  the  course  of  which 
ITu  Court  inquired  whether  the  stores  in  question  were  necessaries  shipped 
for  the  present  use  and  security  of  the  ship  while  lying  in  the  Dock,  or  only 
for  her  future  use  as  part  of  her  oqtfit ;  for  they  thought  there  was  a  material 
difference  between  stores  taken  in  for  the  one  purpose  or  the  other.  To  this 
It  was  answered  by  the  Company's  counsel,  that  it  was  understood  at  the  time 
when  the  case  was  settled,  that  the  question  meant  to  be  tried  was,  Whether 
the  plaintiflb  had  a  right  to  ship  the  stores,  as  part  of  the  outfit  of  the  vessel,  with- 
out paying  the  wharfage  and  porterage  in  like  manner  as  for  goods  shipped  by  way 
of  merchandize.  The  plaintiff's  counsel  said,  that  he  was  not  apprized  how 
the  fact  was,  as  to  the  particular  stores ;  but  he  was  certainly  instructed  to 
contend  that  "  the  use  of  the  Light  Dock"  for  six  months,  given  to  those  who 
had  paid  the  6s.  Sd,  tonnage  rate  for  their  vessel,  included  a  right  to  the  use 
of  the  Company's  wharfs  in  the  Light  Dock  for  the  purpose  of  shipping  stores 
for  the  use  of  the  ship  as  part  of  her  outfit  on  her  outward-bound  voyage, 
without  paying  wharfage  or  porterage. 

Lord  kLLSNBOROuGti[,  C.  J.  then  said.  That  if  the  stores  in  question  were 
intended  as  part  of.  the  outfit  of  the  ship,  the  Court  were  all  satisfied  that  the 
Company  were  not  restrained  from  charging  wharfage  and  porterage  as  for 
other  merchandize  shipped  for  the  outward-bound  voyage.  If  indeed  the 
stores  were  intended  for  the  necessary  use  or  security  of  the  ship,  during  the 
time  that  she  was  lying  in  the  Dock,  he  thought,  within  the  fair  meaning  of 
the  words,  giving  her  the  use  of  the  Dock,  she  would  be  entitled  to  receive 
them  on  board  free  from  any  additional  charge  beyond  the  tonnage  rate.  The 
Court,  therefore,  gave  judgment  nisi  for  the  delivery  of  the  posUa  to  the 
defendant,  unless  it  were  agreed  before  the  end  of  the  term  to  introduce  as  a 
fact  into  the  case,  that  the  stores  in  question  were  intended  for  the  immediate 
use  of  the  ship  while  lying  in  the  Dock,  and  not  as  part  of  her  outfit.  The 
rule  for  judgment  for  the  defendant  ultimately  stood  confirmed. 


Williams  v.  Brickenden,  Clerk. 

11  East,  543.    Nov.  20, 1809. 

Claim  of  conusance  made  by  the  Vice-Chancellor  of  the  University  oTOrford^  in  the  va- 
cancy of  the  office  of  Chancellor  by  death,  on  behalf  of  the  University,  allowed  in  a 
plea  of  trespass. 

THIS  came  on  upon  a  rule  moved  fbr  by  The  Aitorney'General  and  W,  E 
Tauntant  calling  upon  the  plaintiff  to  shew  cause  why  the  claim  of  conusance 
by  the  Vice-Chancellor  of  the  university  of  Oxford  should  not  be  allowed,  and 
in  the  mean  time  proceedings  be  stayed. 

The  defendant  was  served  with  a  writ  of  latitat  issued  out  of  this  court  to 
answer  the  plaintiff  in  a  plea  of  trespass,  to  which  he  appeared  by  attorney  on 
the  first  day  of  this  term ;  and  thereupon  the  following  claim  of  conusance 
was  entered. 

"  And  hereupon  cometh  also  into  court  the  Rev.  John  Parsons,  Commissary 
or  Vice-Chancellor  of  the  university  of  Oxford,  {the  office  of  Chancellor  of  the 
said  university  being  now  vacant  by  and  in  consequence  of  the  death  of  the  most 
noble  WaUam  Henry  Cavendish  Duke  of  Portland,  late  Chancellor  thereof. 
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and  the  authority  of  Chaneelhr  of  the  said  univernty  having  in  this  behaiffvr 
and  during  such  vacancy  of  the  said  office  of  Chancellor  devolved  upon  him 
the  said  John  Parsons,  as  such  Commissary  or  Vice-chancellor :)  by  J.  W,  his 
attorney  above  nafned,(a)  to  ask,  and  cLaim,  prodecate,  and  defend  all  and  sin- 
gular the  liberties  and  privileges  of  him  the  said  Commissary  or  Vice-Chan- 
cellor  ;  and  thereupon  he  the  said  Commissary  or  V.  C.  prays  his  liberty :  that 
is  to  say,  to  have  the  conusance  of  the  plea  aforesaid  before  the  said  Chancel- 
lor, his  Commissary,  or  ]the  deputy  of  the  said  Commissary,  to  be  held  at  Ox- 
ford; because  he  saith/'  &c.  The  claim  of  conusance  then  proceeded  in 
the  same  form  as  set  forth  in  the  case  of  Welles  v.  Traheme  in  Willes'  Re- 
ports, 234,  setting  forth  the  letters  patent  of  Hen.  8th,  the  statute  of  confirma- 
tion 13  Eliz.  c.  29,  and  the  allowance  of  the  claim  of  conusance  in  E.  9  Ann. 
in  a  plea  of  trespass  then  depending  in  B,  R.  between  Riky  and  Appleby  ▼. 
StovelL  And  then  it  proceeded,  *'  and  the  said  Commissary  or  V.  C.  prays, 
that  the  said  record  of  the  said  Easter  term  may  be  seen  and  inspected,  and 
that  his  said  liberty  and  conusance  of  the  said  plea  in  the  said  court  here  de- 
pending, by  virtue  of  the  letters  patent  aforesaid,  and  by  force  of  the  said  sta- 
tute and  the  allowance  aforesaid,  may  be  allowed  to  him,  &c.  with  this,  that 
the  said  Commissary  or  V.  C.  doth  aver,  that  the  said  F.  H.  Brickenden  men- 
tioned in  the  said  wrii  or  process,  and  the  said  F.  H,  Brickenden  mentioned 
in  the  said  warrant  of  attorney  and  claim  above  specified,  are  the  same  person. 
And  the  said  Commissary  or  V.  C.  brings  here  into  court  the  said  letters  patent 
of  H.  8th,  under  his  great  seal,  dated  1st  of  April,  in  the  14th  year,  d&c.  and 
also  brings  into  court  the  exempliflcation  of  the  said  act  of  parliament  under 
the  great  seal  of  the  said  Lady  Elizabeth  dueen  of  England.  Dated  at  West- 
minster the  7th  of  June,  in  the  13th  year,  d&c." 

The  seal  of  the  office  of  Chancellor  of  the  university  was  affixed  to  this 
claim  of  conusance,  and  also  to  the  power  of  attorney  before  referred  to ;  and 
the  affixing  of  the  seal  was  in  each  instance  verified  by  an  affidavit  of  the  regis- 
trar of  the  university.  The  claim  itself  was  also  verified  by  affidavits ;  one 
firom  the  defendant,  stating  that  he  is  now  and  for  five  years  last  past  has  been 
a  constant  resident  member  of  the  university  of  Oxford,  and  for  the  whole  of 
that  period,  and  several  years  before,  one  of  the  fellows  of  ^  Worcester  college 
aforesaid.  And  that  before  and  at  the  time  of  the  supposed  trespass,  he  was, 
and  from  thence  has  been  and  now  is,  a  resident  master  of  arts,  and  is  now 
and  was  at  the  time  of  the  supposed  cause  of  action  one  of  the  proctors  of  the 
university  actually  resident  and  abiding  there,  and  one  of  the  tutors  and  fel- 
lows of  Worcester  college ;  and  that  the  supposed  trespass  for  which  the  action 
is  brought  was  for  an  act  .done  by  him  on  the  23d  of  May  last  in  discharge  of 
his  duty  as  one  of  the  proctors.  That  the  courts  of  the  Chancellor  of  the 
univerBity  are  regularly  holden  weekly  during  term  for  the  trial  of  all  suits 
and  causes  within  the  conusance  and  jurisdiction  of  the  said  court,  and  that 
be  is  liable  to  be  called  upon  there  to  answer  the  plaintiff.  That  the  plaintiff 
was  at  the  time  of  the  supposed  trespass  an  undergraduate  and  matriculated 
member  of  the  university  and  resident  therein.  The  matriculations  of  the 
plaintiff  and  defendant,  and  the  residence  of  the  latter  in  the  university,  were 
also  verified  by  the  affidavit  of  the  registrar  of  the  university,  and  by  extracts 
from  the  matriculation  book. 

Williams,  Serjt.,  and  Abbott  opposed  the  rule,  and  took  objection  to  the 
claim  of  conusance  being  made  by  the  Vice-Chancellor,  in  the  vacancy  of  the 
office  of  Chancellor  of  the  university,  who,  though  he  states  in  his  claim  thai 
during  such  vacancy  the  authority  of  Chancellor  in  this  behalf  devolves  upon 
the  Commissary  or  Vice-chancellor,  yet  does  not  shew  any  charter  or  other 
authority  to  that  purpose,  as  he  ought  to  have  done.  There  is  not  even  any 
affidavit  of  the  fact  of  the  vacancy.     [The  Court  having  asked  by  whom  the 
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(•)  By  a  power  of  attorney  before  entered  on  the  reoord,  as  in  Willes'  Rep.  S33,  n. 
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Vice-Chancellor  was  appoioted ;  it  was  answered,  by  the  Chancellor ;  but  that 
snch  appointment  must  be  confirmed  by  the  convocation.]  They  observed, 
that  the  trial  in  the  university  court,  not  being  by  a  jury  at  common  law,  but 
by  the  civil  law,  the  .courts  at  Westminster  have  always  been  very  jealous  of 
the  jurisdiction,  and  strict  in  requiring  the  claim  of  conusance  to  be  made  in 
doe  time  and  form ;  as  in  Wdks  v.  TVoAeni,  Willes'  Rep.  233,  and  Leasingby 
T.  iftntlA,  2  WUs.  406. 

The  Attcmey-Oeneralf  contra,  was  stopped  by  the  Court,  after  observing 
that  the  privilege  was  granted,  not  to  the  Chancellor,  or  to  the  Vice-Chancellor, 
but  to  the  university ;  and  that  in  the  vacancy  of  the  office  of  Chancellor,  it 
necessarily  devolved  on  the  Vice-Chancellor,  as  the  head  officer  of  the  univer* 
sity  for  the  time  being,  to  claim  its  privilege  :  and  referring  to  Castle  v.  Lick- 
JUId,(a)  whfere  the  conusance  was  allowed  on  the  claim  of  the  Vice-Chancel- 
lor's deputy. 

Lord  Ellknboroogh,  C.  J.  The  claim  of  conusance  is  on  behalf  of  the 
body  of  the  university,  by  a  person  who  appears  to  us  upon  the  face  of  the 
proceeding  to  be  the  principal  organ  of  the  university  by  whom  the  claim  is  to 
be  made.  The  university  seal  is  affixed  to  the  daim,  which  gives  it  authen- 
ticity, and  nothing  appears  to  us  to  negative  the  authority  of  the  Vice-Chan* 
cellor  to  prefer  it. 

Per  Curiam,  Let  the  claim  of  conusance 

be  allowed. 


Doe,  Lessee  of  Albemarle  Earl  of  Lindsey,  t;.  Colyear. 

llEnt,548.    Nor.  21, 1809.  . 

Under  a  devite  to  A*  for  lifid,  remaiDder  to  truiteet  to  preserve  contiDcent  remainden,  re- 
maiDder  to  the  first  and  other  sons  of  .^.  sacceBsively  in  tail  male  ;  witn  like  remaidderB  to 
B.  and  his  sons ;  with  remainder  to  the  right  heirs  male  of  A.  far  ever  ;  these  last  words  are 
words  of  limitation  and  not  of  purchase,  notwithstanding  the  prior  estates  given  to  the  sons 
of  A.  and  their  issue  male,  which  are  not  of  themselves  sufficient  to  indicate  an  inten- 
tion in  the  testator  to  use  those  words  differently  from  their  legal  signification,  particu- 
larly as  such  words  might,  in  certain  events,  operate  to  advance  the  general  intent  of 
the  testator,  and  let  into  the  succession  some  male  descendants  of  .^.  who  might  be  ex- 
cluded from  taking  under  the  prior  limitations  to  his  first  and  other  sons  in  tail  male. 
And  such  ultimate  limitation  to  the  heirs  male  of  A,  to  whom  a  precedent  estate  for 
life  was'given,  operating  to  give  him  an  estate  in  tail  male  in  remainder,  such  devise 
lapses  by  bis  death  before  the  testator. 

THIS  was  an  ejectment  for  the  manors  of  Uffington  and  TaHington,  with 
certain  lands,  d^c.  in  the  county  of  Lincoln,  in  which  a  verdict  was  taken  for 
the  plaintiff  at  the  trial,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case. 

Charles  Bertie,  of  Uffington  in  the  county  of  Lincoln,  Esq.,  being  seised  in 
fee  of  the  premises  in  question,  by  his  will  dated  9(h  of  Nov.  1759,  duly  exe- 
cuted and  attested,  devised  to  trustees  and  their  heirs  the  manors  of  Uffington 
and  TalUngton,  and  all  his  freehold  messuages,  lands,  &c.  in  the  county  of 

(a)  Hardr.  505,  8, 10.  Lord  C.  J.  WUmot  said,  in  Leasinghy  v.  Smith,2  Wile,  412, 
that  the  record  of  Castle  v.  Lichfield,  had  been  dili^ntly  searched  for,  but  could  not  be 
found.  He  also  observed  that  that  case  which  was  in  Easter  21  Car.  2,  seemed  to  be  al- 
most the  first  claim  of  conusance  allowed  to  the  university  of  Oxford,  Yet  in  Magdalen 
College  case,  M.  25  Car.  2.  1  Mod.  164.  Lord  C.  J.  Vaughan  said,  that  the  Universi^ 
had  enjoyed  these  privileges  some  hundred  vears  ago.  And  this  claim  of  Jurisdiction  is 
noticed  in  40  ed.  3. 17.  8  U.  6.  18.  Bro.  Abr.  Conusance,  pi.  27.  It  is  said  there  have 
been  two  other  instances  in  which  the  claim  of  conusance  nas  been  made  by  the  Vice- 
Chancellor ;  one  of  Raymtmd  v.  Willis,  19  Eliz.  C.  B.  Rot.  128 ;  another  where  the  claim 
was  made  on  behalf  of  fVm.  Jaehsam  in  C.  B.  20  Jac.  1.  Rot.  2009;  both  which  claima 
were  allowed :  in  each  of  these  cases  the  Chancellor  waa  living. 
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Lincoln  or  elisewhere,  with  all  rights,  royalties,  &c.  advowsons,  and  appurte- 
nants thereof  and  the  reversion  and  reversions,  remainder  and  remainders,  rents, 
issues  and  profits  thereof,  to  the  uses  following :  viz,  to  the  use  of  the  testator's 
brother  Montague  Bertie^  for  life,  without  impeachment  of  waste ;  remainder  to 
the  use  of  the  trustees  during  the  life  of  if.  B.  to  preserve  contingent  remain- 
ders: remainder  to  the  use  of  the  first  and  other  sons  of  Montague  Bertie 
successively  in  tail  male ;  and  for  default  of  such  issue,  to  the  use  of  Pere^ 
grine  Duke  of  Ancaster  for  life,  without  impeachment  of  waste:  remainder  to 
the  use  of  the  said  trustees  during  the  Duke's  life,  to  preserve  contingent  re- 
mainders ;  remainder  to  the  use  of  the  first  and  other  sons  of  the  said  Duke 
successively  in  tail  male ;  and  for  default  of  such  issue  male,  to  the  use  of 
Lord  Broumlow  Bertie  for  life :  remainder  to  the  use  of  the  trustees  during 
Lord  B,  BJs  life  to  preserve  contingent  remainders ;  remainder  to  the  use  of 
the  first  and  other  sons  of  Lord  B,  Bertie  successively  in  tail  male ;  and  for 
default  of  such  issue,  to.  the  use  of  the  right  heirs  male  of  the  said  Duke  of 
Ancaster  forever.  The  testator  died  on  the  21st  of  Fdnwtry  1780.  His 
brother  Montague  Bertie  died  without  issue  in  the  lifetime  of  the  testator. 
Peregrine  Duke  of  Ancaster  also  died  in  the  lifetime  of  the  testator,  leaving 
one  son,  Robert,  who  became  Duke  of  Ancaster  on  his  father's  death,  and  also 
died  in  the  testator's  lifetime.  Lord  Broumlow  Bertie,  who  became  Duke  of. 
Ancaster  on  the  death  of  Duke  Robert,  survived  the  testator,  aqd  on  bis  death 
entered  into  possession  of  the  premises  in  question,  and  continued  in  such  pos- 
session until  his  death  on  the  8th  of  February  1809;  having  never  had  any 
male  issue.  The  Earl  of  Lindsey,  the  lessor  of  the  plaintiff,  is  the  nephew 
qnd  heir  at  law  of  Charles  Bertie  the  testator ;  and  Brow/ilow  Colyear,  the 
defendant,  is  heir  at  law  to  the  Diike  of  Ancaster  lately  deceased,  being  the 
eldest  son  of  his  only  daughter  who  is  also  deceased.  The  pedigree  annexed 
is  found  by  the  jury  as  a  part  of  the  case  submitted  to  the  opinion  of  this  Court 
If  the  Court  should  be  of  opinion  that  the  premises  in  question  descended  to 
the  lessor  of  the  plaintiff  as  heir  at  law  to  the  testator  Charles  Bertie,  they 
find  a  verdict  for  the  plaintiff:  if  not,  they  find  a  verdict  for  the  defendant. 
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Denman^  for  the  plaintiff,  on  the  ground  that  there  was  no  valid  demise  of 
the  ultimate  remainder  to  any  person  who  was  capable  of  |aking  it  under  the 
description  of  right  heir  male  of  Peregrine  Duke  of  Ancaster,  contended  that 
the  reversion  necessarily  descended  to  the  lessor  of  the  plaintiff,  as  heir  at  law 
of  the  testator.  The  only  persons  who  could  pretend  to  claim  against  the  heir 
are  Peregrine  Duke  of  Ancaster,  or  some  of  his  male  descendants ;  but  he 
and  his  son  Robert  took  estates  of  inheritance  as  purchasers  under  the  will, 
which  lapsed  by  their  deaths  before  the  testator,  according  to  Brett  v.  Rigden, 
Plowd.  240 ;  Goodright  v.  Wright,  1  P.  Wms.  397,  and  Hodgson  v.  Ambrose, 
Doug].  323,  337.  [Lord  Ellenborough,  C.  J.  mentioned  also  White  v.  Warner, 
lessee  of  White,  as  a  leading  case  which  w6nt  to  the  House  of  Lords,(a)  to 
the  same  purpose.]     Duke  Peregrine  took  under  the  will  either  a  fee,  or  an 

A  devise  of  all  the  reit  aod  residue  of  the  testator's  estate  in  the  manor  and  lands  of 
Bantry,  Ae.  not  already  settled  on  his  eldest  son  Simon*s  marriage,  (exeept  those  parts 
of  it  before  devised  to  nis  (second)  son  Hamilton^)  together  with  all  remainders  and  re- 
versions of  the  said  lands  settled  on  the  said  marriage,  to  his  eldest  son  Simon  and  the 
heirs  of  his  body ;  and  for  defaalt  of  issue  of  Simon,  then  he  devised  his  said  entire 
estate  of  Bantry  to  his  son  Hamilton  in  tail,  with  remainders  over ;  lapses  b^  the  death 
of  Simon  in  the  lifetime  of  the  testator,  and  the  residue  passes  to  Hamilton  immediate- 
ly on  the  death  of  the  testator,  though  Simon  left  issue. 

Hamiltoh  White  against  Wariixr,  Lessee  of  Richard  White.  B.  R.  M.  529  Geo. 
3,  in  Error  from  B.  R.  in  Ireland,  upon  a  special  verdict — The  special  verdict  stated,  thai 
Riehard  White,  being  seised  in  fee  of  the  itaanor  of  Bantry,  an<)  of  certain  lands  in  the 
baiony  of  Beer  and  Bantry,  by  indentures  of  lease  and  release  of  the  V4th  and  35th  of 
September  1766,  being  the  settlement  made  on  the  marriage  of  his  eldest  son  Simon  Wkite, 
conveyed  these  lands,  &c.  to  trustees  and  their  heirs,  as  to  part  of  them,  to  the  nse  of 
Simon  for  life,  remainder  to  his  first  and  other  sons  of  the  marriage  in  tail  male,  remain* 
der  to  Simon  in  tail  male ;  with  remainder  to  Richard  himself  in  fee :  and  as  to  other 
parts  of  the  lands,  to  the  use  of  Simon  in  tail  male,  with  remainder  to  Richard  himself 
in  fee.  Richard  White  being  so  seised  of  these  remainders,  and  being  also  seised  in  fee 
of  other  lands,  and  having  issue  the  said  Simon,  his  eldest  son^  and  Hamilton  White,  his 
second  son,  (the  defendant  below,)  and  a  daughter,  Margaret,  by  his  will  on  the  1st  of 
January  1775,  after  some  pecuniary  bequests,  devised  to  his  grandson  Richard  White  (the 
lessor  of  the  plaintiff  below)  and  the  heirs  of  his  body  certain  lands;  and  if  he  should 
die  without  issue  before  21,  then  to  his  grandson  Simon  White  and  the  heirs  of  his  body ; 
with  like  remainders  over  to  his  grandsons  Hamilton  and  Edward;  with  remainder  to 
hie  own  right  heirs.  He  devised  other  lands  to  his  grandson  Hamilton  White  in  tail,  with 
like  remainders  over  to  his  grandson  Edward,  and  to  his  own  right  heirs.  He  then  de- 
vised to  his  younger  son  Hamilton  White  (the  defendant  below)  and  the  heirs  of  his  body 
certain  other  unsettled  lands ;  and  for  default  of  issue  of  his  son  Hamilton,  he  devised 
over  the  same  to  his  eldest  son  Simon  and  the  heirs  of  his  body,  remainder  to  his  daughter 
Margatet  for  life,  and  after  her  decease  to  the  heirs  of  her  body  ;  with  remainder  to  his 
own  right  heirs.  He  devised  other  lands  to  his  son  Hamilton  for  life,  and  1000^  to  be 
paid  him  by  his  executor  5iifi4m  White.  And  then  foHowed  the  devise  immediately  in 
question,  by  which  he  devised  all  the  rest  and  residue  of  his  estate  in  the  manor  and 
lands  of  Bantry,  du:.  not  already  settled  on  his  eldest  son  Simon* $  marriage,  (except 
those  parts  before  devised  to  his  son  Hamilton)  together  with  all  remainders  and  rever* 
sions  of  the  said  lands  settled  on  the  said  marriace,  to  his  eldest  son  Simon  Whit6  and 
the  heirs  of  his  body  :  and  fur  default  of  issue  of  his  son  Simon,  then  he  devised  his  said 
entire  estate  of  Bantry  to  his  2d  son  Hamilton  and  the  heirs  of  his  body ;  and  for  default 
of  issue  of  Hamilton,  then  he  devised  his  said  entire  estate  of  Bantry  to  his  daughter 
Margaret  for  life,  and  after  her  decease  to  the  heirs  of  her  body ',  remainder  to  his  own 
right  heirs.  He  then  appointed  his  eldest  son  Simon  White,  his  sole  executor,  and  de- 
vised to  him  all  the'resiaue  of  his  estate,  real,  personal,  and  mixed,  not  before  devised, 
subject  to  his  debts  and  legacies. 

The  special  verdict  then  stated,  that  Siinon  White,  the  son,  died  on  the  2d  of  September 
1776,  in  the  lifetime  of  the  testator,  leaving  issue  of  the  marriage  Richard  White,  the 
lessor  of  the  plaintiff,  his  eldest  son,  and  three  other  sons  and  four  daughters,  all  infants. 
That  the  testator,  who  had  been  a  barrister,  knew  of  the  death  of  his  son  Simon,  and 
died  on  the  27th  of  the  same  September.    On  the  testator's  death,  the  defendant  Hamil- 

(a)  This  came  on  in  B.  R.  in  Tr.  21  Geo.  3,  upon  a  writ  of  error  from  Ireland,  and 
was  decided  in  M.  22  Geo.  3.  Vide  a  short  note  of  the  point  in  Dougl.  344,  n.  4.  The 
following  report  of  the  arguments  and  judgment  I  had  from  Mr.  Justice  BnUer  ;  the  state- 
ment of  the  ease  is  abridged  from  the  appeal  papers  of  the  House  of  Lords. 
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estate  tail.  If  the  estate  had  been  limited  to  him  and  his  heirs  male  by  deed^ 
he  would  ha? e  taken  a  fee,  by  Lit.  s.  31 ;  but  according  to  Lord  Cokt's  Coin* 
ment,  the  law,  in  the  case  of  a  devise,  will  suf^ly  the  words  "  of  the  body" 
and  gire  him  an  estate  tail ;  and  then  according  to  the  rule  in  8hellty*s  case, 
1  Rep.  104,  there  being  a  devise  to  him  for  life,  and  afterwards,  in  the  same 
instrument,  a  devise  to  his  heirs  male ;  or  as  it  is  here  to  be  understood,  to  the 
heirs  male  of  his  body ;  the  word  heirs  is  to  be  considered  as  a  word  of  limi- 
tation, and  not  of  purchase;  the  latter  limitation  operating  with  the  former  to 
give  the  first  taker  ^n  estate  in  tail  male.  And  this  rule  is  not  to  be  departed 
from,  unless,  as  Lord  Hardmcke  said  in  Garth  v.  Baldwin,  3  Ves.  646,  the 

ton  White,  his  too,  took  poiseuion  of  the  lands  devised  to  him,  and  of  all  the  other  es- 
Utea  of  the  testator  not  comprised  in  the  settlement  of  the  34th  and  25th  of  September 
1766|  daimiog  them  under  his  fmiker* s  toUl;  being  the  lands  in  question,  for  which  this 
ejectment  was  broucht. 

In  Ht/«rjf  term  1780,  judgment  was  given  for  the  lessor  of  the  plaintiff;  on  which  tbiswrh 
of  error  was  brought;  and  the  ease  was  argued  in  Trinity  term  21  Geo.  3,  by  Davenport 
for  the  plaintiff  in  error,  and  Bewer  for  the  defendant;  and  again  in  M.  ^  Geo.  3,  by 
WaUace,  Attorney-General,  for  the  plaintiff,  and  J.  WiUon,  fbr  the  defendant.  The  ques- 
tion was.  Whether  by  the  death  of  Simon  in  the  lifetime  of  his  father,  the  testator,  the 
residuarv  devise  to  Simon  of  the  lands  in  Baniry  were  lapsed,  and  whether  the  remainder 
to  Hamilton  did  then  immediately  take  place  ? 

For  the  defendants  in  error  they  insisted  on  the  intention  of  the  testator,  and  from  the 
words  "  salire  estate,"  that  the  time  at  which  the  limitation  to  Hamilton  should  take 
place  was  not  till  the  estates  in  settlement  on  Simon  and  his  issue  should  fail  in,  and  the 
whole  pass  to  Hamilton.  Helmes  v.  Meynel,  T.  Jones,  172.  That  there  is  a  distinction 
between  the  case  where  the  first  devise  in  tail  is  heir  at  law  to  the  testator,  and  where 
he  is  a  stranger ;  a  stran|er  can  only  claim  under  the  will,  and  must  ahew  his  interest 
eipressly  described  therein ;  but  the  heir  looks  not  for  what  he  takes  by  the  will,  but  for 
what  is  not  expressly  given  away.  The  presumption  is  strongly  in/ favour  of  the  heir 
where  he  claims  against  a  remainder-man.  They  denied  that  the  heir  at  law  was  first  de- 
TiSee  in  tail  in  any  of  the  cases  where  the  remainder-man  had  taken  immediatelv  upon 
the  lapse.  The  case  of  Brett  v.  Rigden,  Plow.  341,  was  a  devise  in  fee;  and  if  given  to 
the  heir  would  be  without  effect,  as  he  would  take' by  descent.  In  Hartopp'a  case,  Cre. 
Eliz.  843,  it  was  only  ruled,  that  neither  the  daughter  nor  the  posthumous  son  of  the  first 
devisee,  who  died  before  the  testatrix,  should  take  :  but  the  Court  of  Wards  made  no 
final  determination ;  but  because  the  office  was  not  fully  found,  they  directed  a  meliuo 
tHfutreadiim;  which, could  onlv  be  to  inquire,  whether  the  first  devisee  were  heir  at  law 
to  the  tesUtrix ;  for  it  would  have  been  absurd  to  direct  it,  if  in  no  event  either  could 
have  taken.  In  FuUor  v.  Fuller,  Cro.  Eliz.  422,t  ejectment  was  brought  by  the  heir  at 
law ;  and  the  only  resolution  was  thai  he  was  disinherited.  But  Popkam,  C.  J.  held 
elearly,  that  if  one  devise  land  to  his  eldest  son  in  tail,  remainder  to  the  second  son  in 
lailf  remainder  to  the  third  in  fee ;  and  the  eldest  son  die,  leaving  issue,  in  his  father's 
lifiBtimo ;  his  issue  would  have  it,  without  a  new  publication  ;  because  the  intent  of  th« 
devisor  was  not  to  disinherit  any  of  his  sons :  but  otherwise  in  case  of  a  devise  to  a  straa- 

Sryfot  there  the  devisee  being  dead,  the  intent  of  the  devisor  does  not  appear  to  carry  it 
3m  hu  own  heir  to  the  heir  of  a  stranger.  This  distinction  has  never  been  contradict- 
ed ;  bat  it  has  been  confirmed  by  Lord  C.  J.  Parker  in  Goodright  v.  Wright,  1  Str.  32 ; 
and  the  reason  is  adopted,  "  That  tho  heir  of  the  eldest  son  is  also  heir  to  the  devisor, 
and  there  appears  no  intention  to  disinherit  any  of  his  sons."  This  Indeed  is  omitted  in 
the  report  in  1  P.  Wns.  397.  In  Htdton  v.  Simpson,  2  Vern.  722,  called  Sympson  v.  Homs^ 
by,  in  Prec.  in  Chan.  439.  452,  the  first  devisee  was  not  heir  at  law  ;  for  one- of  two  co- 
heirs is  not  the  same  as  an  heh.  On  a  devise  of  the  whole  to  one  of  two  coheirs,  she 
takes  by  purchase.  Bawoton  v.  Reading,  Prec.  in  Chan.  222.  Goodright  v.  Wright,  be- 
fore mentiened,  was  the  case  of  a  stranger,  and  the  decision  was  in  ifiivour  of  the  heir.  So 
must  have  been  Busby  v.  Oreenslate,  1  Str.  445.  Hodgson  v.  Ambrose,  Dougl.  337,  was 
also  a  devise  to  a  stranger;  and  the  words,  "  for  want  of  such  issue,"  will  not  postpone 
the  renainder-raail.  As  to  any  difficulty  supposed  in  saying  what  estate  the  heirs  of  the 
devisee  shall  take ;  some  part  of  the  testator's  intention  must  be  frustrated  ;  but  his  pri- 

t  In  that  case  the  testator,  having  issue  John,  Richard,  Edward  and  Henry,  devised 
lands  to  Richard,  the  second  son,  in  tail :  ,and  after  his  death  without  issue,  to  Edward 
in  tail ;  then  to  John,  the  eldest  in  tail ;  remainder  to  his  own  right  heirs.  Richard  died 
in  the  lifiitiaeof  the  testalorf  leavinc  an  eldest  son,  Thomas,  who  the  testator  then  said 
akovld  have  the  lattd,'devi8ed  to  his  mher,  Richard,  as  if  Richard  had  died  after  him,  th« 
tiastalsr :  then  tha  leslator  died ;  and  Thomios  tha  son  of  Richard,  being  in  possession^ 
J9hn,  the  eldest  son  of  the  testator,  after  entry  and  ouster,  brought  trespass. 
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'   -  »-» •  .rinisiwa,  or  necessary  im- 

i_    ^    L-^^^i  in  the  case  of 

~  -  *'*^^    '*  A<^a  iii  the  cases  may  be 

•         -    -•^-^     -'-    -*   '^'u^ysc9se;    1.  Where  no 

■       -         -  -  •-  ^^«       -    ^  ^:»!^  ao  estate  of  inWitojice 

■•  "-         fn.iaai2i:tt  arc  annexed  by  the  de- 

--      -1     r    -'-   nt  ana  n  in  its  legal  sense;  and 

'*"             ■       "^  .-  .      .      ▼  . -. -*!..     Yai(»  a  »e ;  or  if  this  be  too  muohf  the 

"^  •      ■*            --•.«^-  —    vtaUBft-  mtsm  ?k*ce  is  not  new  in  law.    Skd- 

^  -  -           ••       i*e-  jx   «sc&ie-tail  by  implication  from  the 

"^         ■                   ^  ^w     -    '.T   «i  «»a  IXH  testator  intended  the  limitation  to 

---«*---  -»*    •*»  «5  ^'•^  ii«e»e  are  clear  words  of  deviae,  there 

^•■^  •*•    ^     -  -*^-*  •-    -.r-A-  mn  iM  oBost  technical  description  of  an 

*^-*    -■•  ---  •«     »      •-*:  ^  JLjrieMy  **  that  the  devise  lapaea  if  the 

*J^*  ^**        ^        -  -  -    -**j-T      ji   3S7t#pp*^  case  no  distinction  was  made 

heiwt^i.         ^       .      .     ..  ...^..        ,.,    -^   ^rrrt  *  *eir«"  was  holden  merely  to  ezpreas 

w  *^t.ui  .    •    .     ^.^       •..••«?«!.    ^^-M^^   mroagh  whom  they  meant  to  claim  as 

h«ir».^  In  .►«    .  «-..xr^«*   rroi:  i>e  remainder-man  should  take  presently. 

T>H»  ChatK^.Mi.     -  ^  .  w^      •.*.**    1^  ,t  in  Sfai^joii  y.  Hutton,     The  last  case  is 

Hotijr^^f^  y,   ./m^rn.*,         -7-    .^  ^   Uvaj.  -wT      This  proves  the  two  rules,  1st,  that  the 

^*>rfis  i»#rj*  ,»r  i#.r.         »     *»^    Ait*— •>  iiw  fKsinti IT  of  estate  given  to  the  first  devisee, 

■t>^>a  whtM«»  (ie«ii.    -»..-•%    -.Njtt'*.   thf  ^Aerise  lapses.  8dly,  That  the  next  remainder 

tafe«»8t  erfeoi  '»n»»»«.*.    •       *     »    ••i   .t»aiic&.*«  where  the  devise  is  to  the  heir  at  law  or  a 

^'^^^AT^,  U)i»  t*  ^.     •-.»*».    M    r*    Aji^^tim  <af  Lord  C.  J.   Popkanij  in  Fuller  v .  FuUer ; 

^t  liH*  queMitti,    •         *•.!,->«   t'^ 'TK  t.TWE  $£aods  as  his  own  idea.     It  is  not  confirmed 

!•  ^*MHirt:wHi  V    ••  -.  •..       4:v     t»»    xnt  Coan  make  the  issue  of  the  eldest  son  take  by 

ptrctt^pe,  aiHi  H.f  -      ■•       -.-."f    v  3*  yi«  i«asue  of  the  others.'    The  case  of  Hartopp 

^•»  b«^n  pii9i)«H      -  -    •»    s    '^    nitvr  niiit.     If  any  material  foct  had  been  the  object  of 

^^*  m^.tfcjr  m^«j  ■>-*     •»       ^<»»iu    ia.TY  zppeared  in  some  report.     It  must  rather  have 

^'^v  as  to  th<*  «^   •^      r^.s;^3^«  «   j^fK^^M*  was  determined  without  any  consideration 

^  ^^:>er  tHe  uo^-ft*    ^•«'    ^*tr  «:  iaw.     They  said   that   coA«fr«  stood  exactly  on  the 

***>^  ^*^>a»d  a>  »  •  ^    v.  ^aw  «hr  «i»«  estate  is  devised  to  either,  which  would  descend 

^  *aw^  It  Koes  "^    .«M«M^     !?!>»  «\>db  ^  entire  estate*'  in  this  will  were  used  merely  to 

t>^»r(j  M\Hx.*  V  ««  r  ^  afur  ican.of  the  case,  srf  Muprm.    To  support  the  judgment  of 
^^  4.    ^.  in  *>^  -.f^^  «»  mttc  ^  j«K>j«  them  to  have  gone  upon  ground  like  this ;  that  it 
^  *i>  b«  imf>.><N     •^^'wf^'^  nn  »vynf.k.«ifd^  in  the  will,  that  the  testator  meant  to  provide  for 
^'^^  <>ootin«»N<«-     «    f>^  ^wu  «  irtrng  IB  kit  lifetiine,  and  then  that  the  grandson  should 
''■'(^  a*  a  iH.-»  S4!^-     ^  n.  v-Wis  aar  of  tk«  other  ways  are  considered,  it  will  appear  ut- 
^^''y  iiMfKi^^:  .   «  .^n'vf-.  u«Ma.   1  kaT«  a  strong  wish  to  support  the  claim  of  the  plain- 
<<tf  in  «|.f^^.^.^^  ,,^  lut^  .-:  9«at  ia  everr  poasible  light  to  distinguish  it  from  the  letter 
^^  >^<MN»oa  vM     V   "^Kri^    ^  *<^  ^^•^  c^iM  doobt  that  the  intent  of  the  testator  is  otherwise 
^^^^«t9«i.     )    rK  »»»n»c-  >«^Mi^  t^aiire,  this  might  have  weight ;  but  it  is  so  settled,  and 
^^  l^iiae  %»•    ^Birr  />'^  %)^  aathorities  are  ao  clear,  that  it  would  be  impossible  to  shake 
^^va^  «%9*  i  ii»M^  *t  ■  t<N  «tf  tkaa  any  one  can  suppose  they  are.    The  case  of  the  de- 
^U%«'a  ^.^  I«i0),'^  9k#  »nna»»r  happens  every  day ;  and  many  titles  depend  upon  it.    It 
**  I^OfMt^  ^lH(^<)«i«s.  ^  «<«  what  is  the  eslablisbed  law.    At  common  law  lands  were  not 
^*^  '^kia     »M  vtM«<9^  tlk^T  w«re  4levi$able  in  tome  places  by  custom,  very  little  to  be 
^WiaU  ra^  9^  )«m4»  a»  i«  v^niI* MlatMi  before  the  statute  of  Wills.   But  in  personal  bequests 
::  v^  ^^TT^i«r    \»(  «W  >eynfy  i*  lafiee^^  beoanse  the  legatee  had  nothing ;  and  no  represen- 
^  >«  lM>f>^  tW  i^rincipal  hiBwielf  had  nothing.    The  first  case  afler  the 
«p  X  i^if^Um^  whi<^h  was  a  d«viae  to  jI.  and  his  heirs :  the  Court  held 
I.  -^h  ^^  ^>  in  the  lil^iisae  of  the  testator ;  because  the  heir  was  no 
i  KMinty«  bnt  this  wa^i  enly  a  mode  of  giving  a  fee  to  the  principal, 
ase :  this  was  an  eetat^tail,  with  remainder  over.    Originally 
4if4i»rti<Ma  hetve«>n  Brett  aoid  Rigdett^  and  the  case  of  an  estate- 
r  ^  ^"^^  the  isMM  in  tail  is  clearly  part  of  the  object  of  the  testa- 
f^fiirm*m  imii :  hut  the  authorities  put  them  on  the  same  foot- 
i«  mai^na)  to  attend  to.     It  is  said  there  is  no  difl^erence,  because 
a  will  elainisas  a  purrhaaer.   There  are  authorities  to  the  same 
Tliet«4ftw  the  cause  most  turn  on  the  distinction  taken  at  bar 

.^  tW  W«rae4  Jtt^  e  argument  on  delivering  judgment  in  the 

Hil^  13  t««o^  3^  pnbUahed  by  Mr.  Hmrgrave  in  his  Law  Tracts, 

wIm«»  a  gMwml  aocmint  of  the  proceedings  in  this  celebrated 
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4.  Heirs  of  the  body  hare  been  held  to  be  words  of  purchase  where  the  devi- 
sor has  superadded  fresh  limitations,  and  grafted  other  words  of  inheritance 
upon  the  heirs  to  whom  he  gives  the  estate,  shewing  that  he  meant  them  to  be 
the  stock  of  a  new  descent.  None  of  those  exceptions  will  be  found  to  apply 
here.  But  it  may  be  said,  that  as  the  testator  had  previously  given  estates  in 
tail  male  to  the  sons  of  Peregrine  Duke  of  A.,  therefore,  to  give  effect  to  the 
residuary  devise,  andjto  prevent- it  from  being  inoperative,  it  must  be  consid- 
ered that  the  description  of  heirs  male  of  the  Duke  was  meant  to  designate 
the  person  who  might  come  under  that  description  at  the  time  when  that  re- 
mainder was  to  attach  in  possession.  But  those  words  are  not  inoperative,  if 
construed  according  to  their  strict  legal  signification,  as  giving  the  Duke  a  fee 
simple  :(a)  and  it  is  more  likely  that  the  testator  should  have  meant  the  Duke 
himself,  whom  he  knew,  to  take  the  fee,  than  a  remote  stranger,  who,  after  an 
indefinite  failure  of  the  Duke's  issue  male,  might  answer  the  description  of 
his  hei^  male.  And  to  shew  that  the  fee  ultimately  limited  to  the  heirs  male 
of  the  Duke  was  executed  in  him,  he  relied  on. Lewis  Bowie's  case,  11  Rep. 
79,  b.,  and  Shelley' s,cBae,  1  Rep.  93,  b. ;  in  which  latter  the  same  argument 
as  to  the  inoperation  of  subsequent  words  of  limitation,  unless  taken  as  words 
of  purchase,  was  urged,  without  effect.  But  even  if  the  ultimate  remainder 
had  been  to  such  person  as  should  be  heir  male  to  Duke  Peregrine,  it  would 
not  have  helped  the  defendant ;  for  he  is  not  heir  male,  as  he  claims  through 
a  female  ;(6)  nor  is  he  heir  general;  for  Lady  Wtlloughhtf  and  Lady  Choi- 
mondely  are  the  heirs  general  of  the  Duke.     The  authority  of  Lit  s.  23,  24, 

between  the  case  of  a  derise  in  tail  to  the  heir  with  remainders  over,  and  that  where  the 
first  devisee  is  a  stranger  :  and  it  is  said,  that  there  is  no  case  of  such  a  devise  to  an  heir. 
I  doubt  that  assertion.  Hvtion  v.  Simpson  seems  to  be  the  case  of  an  heir;  for  there  is 
no  distinction  between  a  coheir  and  a  sole  heir :  a  coheir  is  equally  entitled  to  her  share. 
And  there  is  another  old  case  of  Pafikman  v.  Cole,  2  Sid.  53.  78.  In  Hodgson  v.  Ambrose, 
it  did  not  appear  to  the  Court  who  was  heir.  If  this  distinction  were  admitted,  how  ia 
the  heir  to  take  ?  Is  it  under  the  will,  by  implieation  that  B.  is  not'  to  take  till  the  fail- 
ure of  issue  of  A.?  This  would  be  just  the  same  in  the  case  of  a  stranger;  andihere 
is  an  end  of  the  heirship  if  he  take  by  the  will.  Or  he  is  to  take  by  descent  qwmsque  t 
This  too  is  the  same  in  the  case  of  a  stranger.  The  last  way,  and  perhaps  the  best,  is 
Ithat  the  event  overturns  the  whole,  and  the  heir  shall  take,  not  being  disinherited  by 
expresa  words.  But  this  begs  the  question :  he  is  disinherited  by  express  words :  giv- 
ing him  an  estate-tail  excludes  any  descent.  There  is  really  no  distinction  between 
the  heir  and  a  stranger.  The  dictum  of  Lord  C.  J.  Popham  was  upon  a  point  not  in  the 
case ;  and  he  puts  it  in  a  way  not  attempted  to  be  supported  by  Mr.  nilson  ;  for  he 
would  have  none  of  the  sons  disinherited.  There  is  likewise  another  dictum  of  hia 
there,  which  is  certainly  wrong,  viz.  that  tf  lands  be  given  to  A.  and  the  heirs  of  his  body, 
and  A.  is  dead,  that  the  heir  shall  take.  Upon  every  ground,  therefore,  judgment  must 
be  reversed. 

WiLLES  and  Ashhurst,  Justices,  agreed. 

BuLLKK,  J.  The  event  was  not  provided  for.  In  Goodright  v.  Wright  it  was  fully 
settled,  that  the  words  **  heirs,"  6lc,  are  a  description  of  the  estate  of  the  first  taker.  I 
am  inclined  to  think  that  Hartopp*s  case  was  the  case  of  an  heir,  for  it  was  a  brother  to 
the  testator.  And  if  there  was  any  distinction  between  the  heir  and  a  stranger,  the  Court 
could  not  have  given  the  judgment  they  did,  without  first  knowing  whether  he  were  ac- 
tually heir.  Lord  Macclesfield  did  not  intend  to  confirm  Lord  C.  J.  Popham*s  dictum: 
he  only  meant  to  say,  that  allowing  it,  it  did  not  extend  to  the  case  then  before  the  Court. 
As  to  the  intent,  no  intent  not  to  disinherit  the  heir  appears  on  the  will ;  for  the  testator 
has  preferred  the  remainder-man  to  the  issue  of  the  first  taker.  The  Court  cannot  imply 
a  devise  where  there  is  one  to  the  contrary.  Nor  is  the  will  to  be  altered  by  the  event,  but 
every  part  shell  take  efiiect  which  can.  I  doubt  whether  Mr.  Wilson  is  correct  in  the 
case  he  put;  for  a  devise  on  failure  of  issue,  and  not  till  then,  would  still  be  a  remainder, 
and  take  eflTect  immediately,  if  the  prior  devise  were  removed. 

Judgment  i 

This  judgment  of  reversal  was  afterwards  affirmed  in  the  House  of  Lords. 
1782.     [See  a  report  of  this  case  in  Dom.  Proe.  3  firo.  Pari.  Ca.  435.  Tonil.  e 

(a)  Vide  Lit.  s.  31. 

(6)  Co.  Lit.  24,  b.  25,  25,  b.  and  vide  Mr.  Hargrave's  Note,  3,  to  page  24,  b 
through  subsequent  pages,  and  citing  a  variety  of  authorities  to  the  same  parj 
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and  of  L(L  Chke's  Comment  is  exprMs,  that,  nndor  a  gift  in  tail  to  htifs  male, 
the  deaoent  muat  be  wholly  by  heirs  male,  -aad  the  son  of  a  daughter  eaanot 
inherit.  And  it  is  a  general  rule  established  by  a  current  of  authontie8(a)  that 
whoever  claims  as  heir  male  by  porohase  arast  be  genet al  heir  as  well  as  near* 
est  male  descendant  The  only  contradictory  aothority  i»  thai  oi  Lord  Cam^ 
per,  C.  in  Broum  y.  BarkKam,(h)  who  hcM,  that  a  younger  brother  was  cap»* 
Ue  of  taking  as  heir  male,  under  a  devise  ta  the  heirs  male  of  the  body  of  the 
testator's  great^raod-father,  though  the  daughter  of  an  elder  bsother  was  heir 
general,  but  though  that  decree  ffas  ultimately  established  on  special  circum- 
stances, yet  the  general  doctrine  of  Ld.  Cowper  against  the  opinion  of  Ld. 
Coke  was  overruled  by  Ld.  Hardmicke^c)  upon  a  bill  of  review. 

Copley  argued  for  the  defendant,  that  Broumlmo  Duke  of  Amcusier  took  a 
fee  in  the  remainder  by  purchase,  under  the  description  of  heir  9taie  of  Duke 
Peregrine:  which  fee  descended  to  the  defendant  from  Duke  Bromnhuu 
The  words  **  right  heirs  male  of  the  said  Duke  of  Ancaster'*'  are  either  words 
of  limitation  or  of  purchase :  if  words  of  limitation,  the  Duke,  it  is  said, 
either  took  in  fee  simple,  or  in  tail :  but  he  did  not  take  in  fee  simple  by  rea* 
son  of  the  word  moZo,  which  limits  the  course  of  descent ;  and  the  passage 
cited  from  Go.  Lit.  has  always  been  considered  as.  applied  only  to  deeds,  and 
not  to  wills.  He  could  not  therefore  take  in  fee  simple,  without  rejecting  the 
word  male  ;  and  that  point  was  not  much  insisted  on.  Neither  did  he  take  aa 
estate  tail ;  for  though  it  be  true  in  general,  that  a  devise  ta  one  and  his  heir* 
male  will  give  him.  an  estate  in  tail  raalie,  yet  that  is  by  substituting  the  words 
"  of  the  body"  by  implication,  in  order  to  effectuate  the  intention  of  the  testa- 
tor ;  which  is  the  reason  given  in  the  same  passage  as  that  cited  from  Co.  Lit., 
and  is  also  to  be  found  in  other  books,  as  in  Bro.  Abr.  Devise,  pi.  1 ,  referring  to 
27  H.  8.  27,  a.  and  in  Baker  v.  Wall,  1  Ld.  Ray.  186.  But  here  there  could 
have  been  no  such-  intention  in  this  part  of  the  will,  and  therefore  there  can 
be  no  such  implication ;  for  the  testator  had  before  given  estates  in  tail  male 
to  the  first  and  other  sons  of  Duke  Peregrine,  and  had  interposed  trustees  to 
preserve  the  contingent  remainders  to  those  sons  during  the  life  of  the  Duke, 
with  the  like  devise  over  to  BrownUno  Bertie,  and  the  like  limitations  to  hie 
sons :  the  ultimate  remainder  therefore  to  the  right  heirs  male  of  Duke  Pere- 
grine was  certainly  not  intended  to  take  effect  till  after  failure  of  his  sons  and 
their  male  descendants.  [Bayley,  J.  Suppose  Peregrine  Duke  of  Ancaster 
had  a  son  who  had  died  in  the  lifetime  of  the  testator,  leaving  a  son,  the  lat- 
ter could  only  have  taken  as  heir  male  of  the  Duke.]  He  would  have  taken 
according  to  my  argument,  as  a  purchaser.  [Bay ley,  J.  But  he  would  also 
have  taken  by  descent.]  Still  the  different  limitations  in  the  order  of  the  will 
shew,  that  the  testator  could  not  have  intended  to  give  Duke  Peregrine  an 
immediate  estate  either  in  fee  or  in  tail  male ;  for  this  would  have  been  to  ren- 
der nugatory  the  many  intervening  remainders.  Then  if  these  words  neither 
gave  a  fee  nor  an  estate  tail  to  Duke  Peregrine,  as*  words  of  limitation,  they 
must  be  construed  to  be  Words  of  purchase :  and  then  the  only  question  is,  at 
what  period  the  devise  is  to  attach  on  the  person  answering  the  description  of 
hfiir  male  of  Duke  Peregrine  ?  It  could  not  be  in  the  lifetime  of  the  testa- 
tor, nor  during  the  life  of  Duke  Peregrine,  who  could  have  no  heir  during  his 
life :  it  must  therefore  of  necessity  be  fixed  at  the  death  of  the  testator  who 
survived  the  Duke :  there  could  be  no  necessity  for  deferring  it  to  the  time 
when  Brownlow  Duke  of  Ancaster  should  die  without  issue  male.  In  Job- 
son's  case,  Cro.  Eliz.  576,  it  was  considered,  that  if  the  devisee  had  at  the 
time  of  the  devise,  and  at  the  death  of  the  testator,  answered  the  description 

(a)  All  the  authoritiet  are  collected  in  Mr.  Hurgrave^t  Note^  3,  to  Co.  Lit.  24,  b.  and 
subseqaent  page»« 

(6)  Preced.  in  Chan.  442.  461.  Giib.  Rep.  116. 131,  and  1  Stra.  35. 

(c)  Vide  Lord  Hardwielu'*  worda,  a*  collected  from  a  MS.  ^te  in  the  aame  Note  oa 
Co.  Lit.  continued  in  p.  33,, b. 
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of  '^  next  of  his  kin  of  fais  name"  she  would  have  been  entitled  to  take  in 
remainder,  ^nder  that  description,  after  a  previous  devise  to  another  in  tail, 
who,  after  the  death  of  the  testator,  entered  and  died  without  issue :  but  be* 
cause  she  had  then  lost  her  name  bj  marriage,  she  was  held  not  to  be  entitled. 
Lord  Hardmckt^  indeed,  in  Pyot  v.  Pyot^  1  Yes.  337,  8,  said,  that  he  was  not 
quite  satisfied  with  that  case,  on  the  ground  that  the  derise  had  no  regard  to 
the  oontinuanoe  of  the  hosm,  but  regarded  only  the  stock:  but  he  considered 
it  as  a  vested  remainder,  and  not  depending  on  the  contingency,  who  should 
answer  the  description  at  the  determination  of  the  prior  estate  tail.  And  in 
Dot  ▼.  (hnr,  1  Taunton,  263,  a  devise  of  land,  after  a  life  estate  to  the  wife, 
to  be  divided  at  her  decease  amongst  the  rdoHans  an  his  side,  was  held  to 
vest  in  such  of  the  testator's  relations  as  answered  the  description  at  the  time 
of  his  death.  So  here  the  testator  meant  by  the  ultimate  limitation  to  the 
heirs  male  of  Duke  Peregrine^  that  after  failure  of  the  heirs  male  of  his  hody^ 
to  whom  the  estate  was  before  limited,  the  person  who  at  the  testator's  death 
waa  the  Duke's  ne^  heir  male  should  take  a  vested  remainder  in  fee.  Brown^ 
lour  Duke  of  Ancaster  was  that  person ;  and  there  can  be  no  doubt  that  the 
testator's  object  was,  that  the  person  who  should  succeed  to  the  dukedom  should 
take  the  property.  Admittiiig  therefore  the  general  rule,  that  under  the  de- 
scription of  heir  male  the  person  who  takes  must  be  heir  general'  as  well  as 
heir  male;  yet  if  it  appear,  that  by  such  description  the  testator  meant  to 
designate  a  particular  class  of  heirs,  the  Ck>urt  will  give  it  that  effect.  And 
nothing  can  turn  on  the  word  "  heirs"  being  used  in  the  plural ;  because  it 
was  applied  to  a  class  of  persons  one  of  whom  was  to  take  at  the  particular 
time  to  which  thfe  devise  referred. 

Lord  Ellenborouoh,  C.  J.  It  does  not  appear  that  there  is  any  such 
particular  intention  expressed  on  the  face  of  the  will  as  to  vary  the  legal 
technical  meaning  of  the  words  used  in  it.  The  words  themselves  are  plain. 
The  testator  gives  an  estate  for  life  to  Peregrine  Duke  of  Ancaster ;  and  then, 
after  giving  estates  in  tail  male  to  the  first  and  other  sons  successively  of  the 
Duke,  with  remainders  to  Lord  Brownlaw  Bertie  for  life,  and  to  his  first 
and  other  sons  successively  in  tail  male,  he  gives  the  ultimate  remainder  to 
the  right  heirs  male  of  the  said  Duke  of  Ancaster  for  ever,  which  necessarily 
means  Duke  Peregrine,  Then  by  the  known  rule  of  law,  this  last  limitation 
to  the  heirs  male  of  Duke  Peregrine  operates,  with  the  estate  for  life  before 
devised  to  him,  to  give  him  an  estate  of  inheritance,  either  in  fee  or  in  tail 
male :  it  is  immaterial  to  consider  which,  as  be  died  before  the  testator.  If 
this  had  been  a  gift  by  deed,  according  to  the  passage  cited  ftom  Co.  Lit.  it 
would  have  been  a  fee ;  but  being  by  will,  according  to  the  case  cited  from 
the  year  book  in  Bro.  Devise,  it  would  be  an  estate  in  tail  male.  But  whether 
the  one  or  the  other,  by  the  rule  in  Shellet^s  case,(l)  acted  upon  in  White  v. 
Warner,  and  a  long  string  of  cases,  the  devise  to  Peregrine  Duke  of  Ancaster 
lapsed  by  his  death  before  the  testator,  and  therefore  the  lessor  of  the  plaintifi*, 
as  heir  at  law  to  the  testator,  is  now  entitled  to  recover. 

Le  Blanc,  J.(a)  This  is  a  clear  case  on  the  part  of  the  heir  at  law. 
The  rule  in  SheUey's  ease  is  established,  and  must  govern  the  present,  unless 
we  can  find  a  manifest  intention  of  the  testator  to  the  contrary.  Having  given 
an^  estate  for  life  to  Duke  Peregrine,  with  remainder  to  his  first  and  other 
sons  successively  in  tail  male,  with  other  remainders,  the  testator  concludes 
with  a  limitation  to  the  right  heirs  male  of  the  Duke  for  ever.  Those  words, 
as  they  are  used  in  a  will,  would  have  given  the  Duke  an  estate  in  tail  male 
in  remainder.     But  the  reason  of  their  giving  such  an  estate,  it  is  said,  is 

(1)  As  to  how  far  the  rule  in  SkttUjfa  case  has  been  recognized  by  the  courU  in  this 
country,  see  Bishop  v.  Selleck,  1  Day  290.  Brant  v.  Gdaton,  2  Johns.  Ca.  384.  Smith 
^  «x.  Y.  Chapman  9^  td.  1  Hen.  Sc  Mun.  240.  Lessee  of  IHndley  ^  al.  t.  BiddLe,  3  Binn. 
13^. 

(«)  Grose  J  J.  was  iadsspoaed,  and  absent. 
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because  the  words  *'  of  the  body''  are  supplied  by  implication  ;  and  that  no 
such  implication  can  be  made  here,  because  the  testator  had  before  given 
estates  in  tail  male  to  each  of  the  sons  of  the  Duke  in  succession.  This 
argument  would  perhaps  prevail,  if  these  words  could  be  construed  to  be 
words  of  purchase :  but  we  can  see  no  such  manifest  intention  4o  use  them 
as  such,  so  as  to  controul  the  general  rule  of  law,  that  where  an  estate  of 
freehold  is  given  to  the  ancestor,  and  there  is  a  subsequent  limitation  in  the 
same  instrument  to  the  heirs  or  heirs  male  of  the  same  ancestor,  that  gives 
him  an  estate  of  inheritance. 

Bayley,  J.  I  am  of  the  same  opinion.  Where  the  words  of  the  subsequent 
devise  do  not  refer  to  a  particular  individual  or  individuals  of  the  family  of 
the  same  person  to  whom  an  estate  for  life  is  first  given,  but  to  a  class  of  per- 
sons, comprehending  all  oisthat  class  who  could  claim  from 'or  through  him, 
there  they  are  considered  as  words  of  limitation,  and  not  of  purchase.  But 
it  is  argued,  that  they  cannot  be  considered  as  words  of  limitation  in  this  in* 
stance,  because  the  estates  before  gven  in  succession  to  all  the  sons  of  Duke 
Peregrine  in  tail  male,  would  comprehend  all  the  heiri  nude  of  the  body  of 
Duke  Peregrine,  and  therefore  that  the  ultimate  remainder  to  his  heirs  male 
would  be  inoperative.  But  that  does  not  follow ;  for  cases  may  be  put  where 
persons  would  have  taken  as  ''  heirs  male"  of  the  body  of  the  Duke,  and  yet 
would  not  have  taken  under  the  limitation  to  Jiis  first  and  other  sons  in  tail 
male ;  as  if  the  Duke  had  had  an  eldest  son  wAo  died  in  the  lifetime  of  the 
testator,  leaving  a  son.  Again,  suppose  Brownlow  Duke  of  Ancaster  had  had 
three  sons  by  three  wives,  each  of  those  sons  would  have  taken  in  succession 
under  the  description  of  sons  of  Broumhw :  but  if  his  elde^  son  had  died 
leaving  only  a  daughter,  after  a  remainder  in  fee  had  vested  in  Brownlow  as 
heir  male  of  Duke  Peregrine  by  purchase,  which  is  contended  for ;  such 
remainder  would  have  descended  to  the  daughter  of  the  eldest  son ;  which  would 
certainly  have  been  contrary  to  the  testator's  intention:  but  the  ultimate 
remainder  being  to  the  heirs  male  of  Duke  Peregrine  confines  the  descent  to 
the  male  line. 

Pdetea  to  the  Plaintiff. 


Powdick  V.  Lyon,  one,  &c. 

11  But,  565.    Nov.  21, 1809. 

Where  a  plaintiff  in  scire  facias  demanded  execution  for  a  certain  sum  recovered  by 
judgment  of  B.  R.  for  damages  and  costs,  with  fk  provt  patet  per  recordum^  and  also  a 
certain  other  sum  adjudged  to  him  in  the  Exchequer  Chamber,  for  his  damages  and 
costs  of  a  writ  of  error,  without  a  prout  patet^  6lc.  held  that  the  demand  being  divisi- 
ble, and  no  objection  lying  to  the  sum  first  demanded,  a  demurrer  to  the  whole  decla- 
ration was  bad,  and  the  plaintiff  was  entitled  to  judgment  generally  on  such  demurrer ; 
the  objection  to  the  latter  sum  demanded  being  merely  formal,  and  not  available  but  on 
special  demurrer. 

THE  plaintiff  declared  in  scire  facias,  and  set  forth  the  writ  to  the  sheriff, 
reciting  that  whereas  the  plaintiff  had  sued  by  bill  in  B.  JR.  and  by  the  judg- 
ment of  this  Court  had  recovered  against  the  defendant  216/.  10s.  for  his 
damages,  as  well  for  non-performance  of  promises  made  to  him  by  the  defend- 
ant, as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expend- 
ed, whereof  the  defendant  was  convicted,  as  appears  of  record ;  and  also  132. 
IQs.  adjudged  to  the  plaintiff  in  the  Exchequer-Chamber  according  to  the  form 
of  the  statute,  6lc,  for  his  damages  costs  and  charges  which  he  had  sustained 
on  occasion  of  the  delay  of  execution  of  the  judgment  aforesaid,  on  pretence 
of  prosecuting  a  writ  of  error  prosecuted  by  the  defendant  against  the  plain- 
tiff in  the  Exchequer-Chamber  before  the  Justices  of  C.  B.  and  Barons  of  the 
Exchequer,  6lc,  according  to  the  form  of  the  statute :  and  though  judgment 
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was  thereupon  given  and  affirmed  in  form  aforesaid,  yet  execution  of  that 
judgment  still  remained  to  be  made  to  the  plaintiff:  whereupon  the  sheriff  was 
required  to  make  known  to  the  defendant,  that  he,  at,  &.c.  ou,&.c.  should  shew 
cause  why  the  plaintiff  ought  not  to  have  his  execution  against  him  of  the 
damages  costs  and  charges  aforesaid,  according  to  the  form  and  effect  of  the 
recovery  and  adjudication  aforesaid,  d&c.  And  then  he  set  forth  the  sheriff's 
return  of  scire  feci,  and  the  defendant's  appearance^  and  then  prayed  execu- 
tion of  the  damages  aforesaid  according  to  the  form  and  effect  of  the  said 
recovery. 

The  defendant  demurred  to  the  whole  declaration,  and  stated  as  special 
cause,  that  it  was  not  alleged  therein,  that  there  was  any  record  of  the  supposed 
recovery  of  the  said  sum  of  13/.  IO5.  for  the  damages,  costs  and  charges,  of  the 
plaintiff,  sustained  by  the  delay  of  execution  of  the  said  judgment  on  pretence 
of  prosecuting  the  writ  of  error  by  the  defendant  against  the  plaintiff  in  the 
Exchequer-Chamber ;  and  because  there  was  no  reference  in  the  declaration 
to  any  such  record. 

Barnes,  in  support  of  the  demurrer,  began  by  urging  the  objection  taken  to 
the  declaration,  that  where  matter  of  record  was  the  foundation  of  the  plain- 
tiff's suit,  or  of  the  substance  of  the  plea,  it  ought  to  be  certainly  and  truly 
alleged  with  a  prout  paiet  per  recordum:  otherwise  where  it  is  but  convey- 
ance(a)  or  inducement     But 

Lord  Ellenborough,  C.  J.  interposed,  by  observing  that  the  demurrer  was 
too  large :  it  went  to  the  whole  of  the  plaintiff's  demand  in  the  declaration, 
when  it  was  clear  that  he  was  entitled  to  recover  part  of  it,  namely,  the  216/. 
IO5.  To  which  Barnes  answered,  admitting  the  general  rule,  as  laid  down  in 
Pinkney  v.  The  Inhabitants  of  Rutland,  2  Saund.  379,  that  where  a  declara- 
tion b  good  in  part  and  bad  in  part,  and  the  defendant  demurs  to  the  whole, 
the  plaintiff  shall  have  judgment  for  that  part  which  is  good  :  yet  this,  he  said, 
only  applied  to  cases  where  there  was  an  ulterior  proceeding,  as  a  writ  of 
inquiry  to  assess  the^  damages  on  that  part  which  was  good.  But  here  the 
plaintiff  will  be  entitled,  if  he  succeed,  to  take  out  execution  for  the  sum 
recovered  and  the  costs. 

Baylev,  J.  If  the  sum  demanded  be  divisible  on  the  record,  as  it  appears 
to  be,  and  there  be  no  objection,  iq  one  part  of  it,  the  demurrer,  which  goes  to 
the  whole,  is  bad.(l)  And  here  the  objection  is  merely  formal, (6)  and  the 
plaintiff  is  substantially  entitled  to  the  whole  of  his  demand. 

Lord  Ellenborough,  G.  J.  The  two  sums  are  clearly  divisible;  the 
plaintiff  demands. 216/.  IO5.  recovered  by  judgment  of  this  court  for  his  dam- 
ages and  costs,  as  appears  of  record,  and  also  13/.  IO5.  adjudged  to  him  in  the 
Exchequer-Chamber,  d&c.  Then  the  demurrer  being  too  large,  and  therefore 
bad,  we  must  give  judgment  for  the  plaintiff  generally ;  for  we  cannot  give  a 
judgment  that  the  demurrer  is  in  part  good. 

Abbott  was  to  have  argued  against  the  demurrer. 

(a)  Co.  Lift.  303,  a.  and  vide  in  support  of  the  particular  objection.  Corbet  v.  Cook^ 
Cro.  Eliz.  466.  May  ▼.  Spencer,  T.  Ray.  50.  Guilliam  v.  Hardy,  I  Ld.  Ray.  216.  Alan- 
son  V.  BuUer,  1  Lev.  211,  and  Lill.  Entr.  644,  5. 

(1)  Vide  Mams  v.  WiUoughby,  6  Johns.  Rep.  65.  Roe  v.  CruUhJield,  1  Hen.  &  Mun. 
361.     Lawes  on  Pleading  in  Assumpsit  282.     1  Cbitty  on  Pleading,  643. 

(6)  By  the  st.  4  Ann.  c.  16.  s.  1,  for  the  amendment  of  the  law,  and  the  better  advance- 
ment of  justice,  the  Judges  are  required,  upon  any  demurrer  joined,  to  give  judgment  ac- 
cording as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  to  them,  without 
regarding  any  defect  in  the  pleading  or  process,  d&c.  except  such  as  shall  be  specially  set 
down  as  cause  of  demurrer :  and  no  exception  shall  be  taken  (amongst  other  things)  for 
not  alleging  protU  patet  per  recordum,  unless  specially  shewn  for  cause  of  demurrer. 
Here  then  the  demurrer  being  informal,  it  was  the  same  as  if  there  had  not  been  any  de- 
murrer specially  assigning  this  defect;  and  then  the  plaintiff  would  have  been  entitled 
to  judgment  for  the  whole  sum. 
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Vere  v.  Lord  Cawdor,  and  King. 

U  East,  568.    Not.  21,  1809. 

A  plea  to  an  action  of  trespass,  for  killing  the  plaintiff's  dog,  cannot  justify  the  act  by 
stating  that  the  Lord  of  the  manor  was  possessed  of  a  close,  and  that  the  defendant, 
as  his  game-keener,  killed  the  dog  when  running  after  hares  in  that  close  fbr  the  pres- 
ervation of  the  bares :  such  plea  not  eveD  stating  that  it  was  necessary  to  kill  the  dog 
for  the  preservation  of  the  hares ;  nor  stating  that  it  was  the  dog  of  an  unqualified  person. 

THIS  was  an  action  of  trespass  for  shooting  and  killing  a  certain  dog  of 
the  plaintiff.  The  defendants  pleaded  the  genera]  issue :  and  the  defendant 
King  also  pleaded  specially,  that  before  and  at  the  time  when,  &c.  Lord  Caw- 
dor was  and  still  is  possessed  of  a  certain  close  within  and  part  and  parcel  of 
the  manor  of  Kidwelly  in  the  cojunty  of  Caennarthen,  of  which  he  was  lord, 
and  the  defendant  King  before  and  at  the  said  time  when,  d&c.  was  the  game* 
keeper  of  the  said  manor,  duly  deputed  and  appointed  hf  the  said  lord  to  pre- 
serve the  game  upon  the  said  manor  :  and  because  the  plaintiff's  dog  at  the 
said  time  when,  dLc.  was  in  the  said  close  of  the  said  lord,  so  being  part  and 
parcel  of  the  said  manor,  running  after ^  chasings  and  hunting  divers  hares 
there,  the  defendant  King  as  such  gamekeeper,  &c.  and  within  the  said  close, 
6LC.far  the  preservation  of  the  said  hares,  shot  and  killed  the  said  dog.  To 
this  there  was  a  general  demurrer. 

Marry  at  in  support  of  the  demurrer,  after  stating  the  question  to  be,  whe- 
ther a  gamekeeper  af  a  manor  had  a  right  to  shoot  every  dog  which  he  found 
following  game  within  the  boundaries  of  the  manor,  and  that  too  in  a  case 
where  the  dog  is  not  stated  to  have  belonged  to  an  unqualified  person,(a)  or  to 
have  been  encouraged  by  the  owner  to  pursue  the  game ;  was  stopped  by  the 
Court  who  were  clearly  satisfied  that  the  plea  was  bad ;  and  observed  to  the 
plaintiff's  counsel  that  it  did  not  even  state  that  the  killing  of  the  dog  was  ne- 
cessary for  the  preservation  of  the  game. 

Scarlett,  for  the  defendant,  relied  upon  the  cases  of  JVadkurst  v.  Damme, 
Cro.  Jac.  45,  and  Barrington  v.  Turner,  3  Lev.  28,  as  shewing  that  the  jus- 
tification need  not  allege  that  the  killing  of  the  dog  was  k  necessary  means  of 
preserving  the  game ;  but  only,  as  in  the  first  case,  that  the  dog  was  divers 
times  killing  Conies  in  the  warren,  and  therefore  the  warriner  fining  it  there 
at  the  time  when,  &c.  running  at  the  conies  there,  killed  it.  And  in  the 
second,  that  the  greyhounds  chased  a  deer  in  the  defendant's  park,  and  there 
killed  her,  on  which  to  prevent  more  mischief  by  them,  the  defendant  took  the 
greyhounds  and  killed  them.  In  which  latter  case,  there  could  have  been  no 
necessity  for  killing  the  dogs  after  the  defendant  had  taken  them.  The  cases 
on  this  subject,  he  observed,  were  collected  by  Mr.  Serjt.  Williams  in  a  note 
to  the  case  of  Wright  v.  Ramscot,  1  Saund.  84,  who  refers  to  a  similar  prece- 
dent of  such  a  plea  in  2  Rich.  Prac.  C.  P.  435,  (4th  edit.)  justifying  the  kill- 
ing of  a  greyhound  for  coursing  deer  in  a  park.  [Le  BUmc,  J.  To  make 
these  cases  bear  upon  the  present,  you  must  assimilate  the  hare  to  rabbits  in  a 
warren,  or  deer  in  a  park,  which  are  the  subjects  of  property.]  In  Keehle  v. 
JRckeringiB,  1 1  Mod.  75,  Powell,  J.  says,  every  man  has  a  prq>erty  in  animals 
fern  naturm  while  they  are  upon  his  own  land  roHone  soli :  .  and  in  Sutton  v« 
3loody,  Salk.  556.  1  Ld.  Ray.  250,  and  Com.  Rep.  34,  the  Court  say,  that  "  a 
warren  is  but  a  franchise  to  keep  the  conies ;  and  the  owner  has  no  more  property 
in  the  conies  themselves  than  any  man  that  has  them  in  his  own  land.  If  one 
start  a  hare  in  my  close,  «nd  kill  her  there,  it  is  my  hare :  otherwise  if  he 
hunt  her  into  the  ground  of  a  third  person ;  then  it  is  the  hunter's." 

(a)  By  St.  23  and  23  Car.  2.  c.  25,  lords  of  manors  may  appoint  gamekeepers  who  ma^ 
take  and  seize  all  guns,  dogs,  dec.  to  kill  game,  used  by  any  person  who  oy  that  act  is 
prohibited  f^om  keeping  the  same. 
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Lord  Ellbnborovgr,  C.  J.  The  qa^stion  is,  whether  the  plaintiff's  dog 
incurred  the  penalty  of  death  for  running  after  a  hare  in  another's  ground  ? 
And  if  there  be  any  precedent  of  that  sort,  which  outrages  all  reason  and  sense, 
it  is  of  no  authority  to  govern  other  cases.  There  is  no  question  here  as  to 
the  right  to  the  game.  The  gamekeeper  had  no  right  to  kill  the  plaintiff's 
dog  for  following  it.  The  plea  does  not  even  sate  that  the  hare  was  put  in 
peril,  so  as  to  induce  any  necessity  for  killing  the  dog  in  order  to  save  the 
hare.(l) 

Per  Curiam^  Judgment  for  the  Plaintiff. 


Carrington  v.  Taylor. 

11  East,  571.    Not.  le,  1809. 

lairing  at  wild  fowl  to  kill  and  make  profit  of  them,  by  one  who  was  at  the  time  in  a  boat, 
on  a  pnblie  river  or  open  oreek,  where  the  tide  ebbs  and  dows^  so  near  to  an  ancient 
decoy  on  the  shore  (about  200  yards)  as  to  make  the  birds  there  take  flight;  the  de*- 
fendant  having  before  fired  at  a  greater  distance  from  the  decoy^  which  brought  out 
some  of  the  birds  from  thence ;  though  he  did  not  fire  into  the  decoy  pond ;  is  eVidence 
of  a  wilful  disturbance  of  and  of  damage  to  the  decoy  for  which  an  action  on  the  case 
is  maintainable  by  the  owner. 

THIS  was  an  action  on  the  case,  in  ii^hich  the  plaintiff  declared,  that  where- 
as he  before  and  at  the  time  of  the  grievance  after  mentioned,  and  from  thence 
hitherto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  place, 
prepared  with  suitable  and  proper  conveniences  for  decoying,  taking,  and 
catching  of  wild  fowl,  commonly  called  a  de6oy,  situate  and  being  at  the  parish 
of  Bedum<mi»cHmrMore  in  the  county  of  Bsstt^  and  by  means  of  such  decoy 
during  all  the  time  aforesaid,  until  the  committing  of  the  grievance  after  men- 
tioned, had  been  and  was  used  and  accustomed  to  decoy,  take  and  catch  divers 
great  quantities  of  wild  fowl,  to  wit,  wild  ducks,  mallards,  teal,  and  widgeon, 
by  reason  whereof  great  profits  and  advantages  bad  accrned  and  still  ought  to 
accrue  to  him  ;  yet  the  defendant  well  knowing  the  premises,  but  contriving 
and  wrongfully  and  unjustly  intending  to  injure  and  aggrieve  the  plaintiff,  and 
to  deprive  him  of  a  great  part  of  the  profits  and  advantages  arising  from  his 
said  decoy,  ai^erwards,  and  whilst  the  plaintiff  was  so  as  aforesaid  possessed 
thereof,  on  the  1st  ot  January  1809,  and  on  divers  days,  6lc,  shot  off  and  dis- 
charged divers  guns  and  other  engines,  and  made  and  caused  to  be  made  di- 
vers violent  and  loud  noises  so  near  to  the  said  decoy  of  the  plaintiff  as  thereby 
then  and  there  greatly  to  disturb  and  frighten  divers  wild  fowl  then  being  at 
or  near  the  said  decoy ;  insomuch  that  divers  wild  fowl,  to  wit,  500  wild  ducks, 
&c.  then  and  there  flew  away,  and  wholly  quitted  the  said  decoy,  and  divers 
other  wild  fowl,  to  wit,  d&c,  which  were  then  and  there  about  to  enter  the 
said  decoy  were  thereby  then  and  there  prevented  from  entering  the  same : 
and  by  means  thereof  the  plaintiff  was  prevented  from  decoying,  catching  and 
taking  the  said  wild  fowl  in  such  plenty  as  he  otherwise  might  and  would  have 
done,  to  wit,  at,  &c.,  and  thereby  the  plaintiff  lost  and  was  deprived  of  the 
profits,  &c.  which  might  and  otherwise  would  have  accrued  to  him  from  his 
•aid  decoy,  to  wit,  at,  d&c.     Wherefore,  6lc. 

At  the  trial  of  this  case  before  the  Lord  C.  B.  Macdonald  at  Chelmsford, 
the  plaintiff's  right  to  the  decoy,  which  was  an  ancient  decoy,  was  proved  ; 
and  it  also  appeared  that  the  defendant  sought  his  livelihood  in  part  by  shoot- 
ing wild  fowl  from  his  boat  on  the  water,  for  which  boat  with  small  arms  he 
had  a  licence  from  the  Admiralty  for  fishing  and  coasting  along  the  shores  of 
Essex :  on  one  of  the  salt  creeks  of  which  county,  called  the  Blachoater  river, 

(1)  [See  the  case  of  a  dog  killed  by  a  concealed  dog-spear,  whilst  running  through  a 
dose  belonging  to  the  defendant,  who  was  held  not  to  be  responsible,  reported  in  Jordan 
V.  Crump,  8  M.  &  W.  782.— W.] 

Vol.  VI.  36 
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where  the  tide  ebhs  and  flows,  near  Wakan,  the  decoy  in  question  was  situat- 
ed. The  only  proof  of  the  disturbance  by  the  defendant  was,  that  he,  being 
out  in  his  boat  shooting  wild  fowl  in  a  part  of  the  open  creek,  first  fired  his 
fowling  piece  within  about  a  quarter  of  a  mile  of  the  plaintiff's  decoy,  when  2 
or  300  wild  fowl  came  out ;  and  afterwards  approached  nearer,  and  fired  again 
at  wild  fowl  on  the  wing  at  the  distance  of  about  200  yards  and  upwards  from 
the  decoy  pond,  when  he  killed  aeveral  widgeons,  and.  immediately  on  the 
noise  of  the  gun  4  or  500  wild  fowl  took  flight  from  the  pond ;  but  it  did  hot 
appear  that  1^  fired  into  the  decoy.  The  learned  Judge  left  this  as  evidence 
to  the  jury  of  a  wilful  disturbance  of  the  plaintiff's  decoy  by  the  defendant, 
for  which  this  action  would  lie ;  and  the  jury  found  their  verdict  for  the  plain- 
tiff with  405.  damages, 

'  Garrow  now  moved  to  set  aside  the  verdict,  as  being  against  law  and  evi- 
dence :  the  defendant  having  a  right;  he  said,  to  shoot  at  the  wild  fowl  in  the 
place  where  he  was,  whic^  was  an  open  creek  or  arm  of  the  sea,  where  the 
tide  flowed  and  reflowed;  and  not  having  gone  upon  the  plaintiff's  land,  nor 
flred  into  his  decoy  at  the  birds  there. 

Th^  Court  however  said,  that  they  saw  no  ground  for  disturbing  the  verdict 
in  point  of  law :  and  Le  Blanc,  J.  referred  to  an  old  precedent  of  such  an  ac- 
tion,(a)  which  had  been  followed  by  one  or  two  others  within  his  own  re- 
membrance on  the  Norfolk  circuit.  And  the  evidence,  they  observed,  was 
proper  to  be  left  to  the  jury  who  had  decided  upon  it. 

Rule  refused* 

• '      ■  ' '  ■    -i   ■—  ■-      ■■  ^  . ■  ■■■■■.,      .  ^ 

(a)  The  case  alltidedto  is  cited  in  Boll. Ni.  pTi.79, as  HiekeringalVs  case, Hil.  5  Ann. ; 
which  is  reported  by  the  name  of  KeebU  ▼.  HicktringaU,  in  11  Mod.  74. 130.  3  Saik.  9, 
and  Holt's  &ep.  14, 17,  I9»  From  these  it  appears  to  haye  been  an  action  on  the  case 
for  disturbing  the  plaintiff's  decoy ;  and  i^fter  a  verdict  for  the  plaintiff,  it  was  moved  to 
arrest  the  jad^ment  for  the  insufficiency  in  law  of  the  declaration.  The  case  appears  to 
have  been  twice  argued,  first  in  HII.  5  Ann. ;  and  afterwards  in  Easttr  5  Ann. ;  the  argu- 
ments are  best  reported  in  Holt's  Rep.  14  and  17.  And  in  p.  14,  the  facts  are  stated 
thus,  **  that  the  defendant  was  lord  of  a  manor  and  had  a  decoy ;  and  the  plaintiff  had 
alto  made  a  decoy  upon  his  own  ground,  which  was  next  adjojning  to  the  defendant's 
ground,  and  pretty  near  also  to  the  defendant's  decoy ;  and  therein  the  plaintiff  had  de- 
coy and  other  ducks,  whereof  he  made  considerable  profit ;"  and  declares,  &c.  It  does 
not  appear  how  the  fkcts  first  mentioned  were  beford  the  Court  upon  the  motion  in 
arrest  of  Judgment,  as  they  did  not  appear  upon  the  face  of  the  declaration  ;  nor  did  the 
fact  there  appear  which  is  afterwards  (p.  17,)  stated,  that  the  defeqdant  was  upon  his 
own  close  when  he  shot  off  the  gun  ;  but  these  facts  were  probably  assumed  arguendo, 
as  consistent  with  the  allegations  of  the  declaration.*  Not  that  perhaps  the  introduction 
of  these  facts  would  have  varied  the  question ;  as  the  declaration  proceeded  to  charge 
that  |he  defendant  fired  the  guns  which  made,  the  disturhanoe  tnlk  design  to  damntfy 
the  plaintiff,  and  to  frighten  away  the  wi^fncl  from  his  decoy  ;  which  consequently  pre- 
cluded, after  verdict,  any  consideratiob  of  the  question,  whether  he  had  not  a  right  to  do 
these  acts  on  his  own  ground  as  a  mean  of  taking  the  birds  for  his  own  benefit.  In  (he 
report  of  the  case  in  11  Mod.  75,  Lord  C.  J.  HoU  says  '*  suppose  the  defendant  had  shot 
*^  in  his  own  ground ;  if  he  had  occasiop  to  shoot,  it  would  have  been  one  thing ;  but  to 
**  shoot  on  purpose  to  damage  the  plaintiff  is  another  thing,  and  a  wrong."  !i  should  seem 
to  be  the  same  thine  if  he  fired  for  the  purpose  of  disturbing  the  wildfowl  in  his  neigh- 
bour's decoy,  that  he  might  take  the  chance  of  benefitting  himself  by  shooting  them 
when  on  the  wing  in  consequence  of  such  disturbance.  The  following  statement  of  the 
declaration  and  judgment  in  that  case,  which  is  taken  from  a  copy  of  Lord  C.  J.  HoWs 
own  MS.  in  my  possession,  shews  the  true  nature  of  the  action,  and  of  the  grounds  on 
which  it  was  decided : 

*  Vide  what  is  said  by  HoU^  C.  J.  at  the  beginning  of  p.  276. 
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Keeble  v.  HickeringilL 

Tr.  5  Ann. 

An  aetion  on  the  etM  liet  fl»r  disehargitig  gunt  near  the  decor  pond  of  another,  with  de- 
Hign  to  damnify  the  owner  by  frightening  away  the  wildfowl  resorting  thereto,  by 
which  the  wildfowl  were  frightened  away  and  the  owner  damnified. 

ACTION  upon  the  case.  Plaintiff  deolarea  that  he  waa,-  8th  Ji'ovemher  in  the  second 
year  of  the  queen,  lawfully  poeseseed  of  a  close  of  land  called  MinotVa  Meadow^  et  de  quo* 
dam  vivario*  v6cai.  a  decoy  pomd^  to  which  divert  wildfowl  used  to  resort  and  come ;  and 
the  plaintiff  had  at  his  own  costs  and  charges  prepared  and  procured  diTera  decoy-ducks, 
nets,  machines,  and  other  engines  for  the  decoying  and  taking  of  the  wildfowl,  and  en- 
joyed the  benefit  in  taking  them  ;  the  defendant,  knowing  which,  and  intending  to  dam^ 
nify  ike  jrUiintif  in  his  vtvorpf,  and  to  fright  and  drive  away  the  wildfoui  used  to  resort 
tkilkery  and  deprive  hvn  of  his  profit^  did,  on  the  0th  of  A'ovemberj  resort  to  the  head  of 
the  said  pond  and  viTary,  and  did  discharge  six  guns  laded  with  gunpowder,  and  with 
the  noise  and  stink  of  the^  gunpowder  did  drif  e  away  the  wildfowl  then  being  in  the 
pond  :  and  on  the  lltft  nw  12tn  days  of  Jfov.  the  defendant,  with  design  to  damnify  the 
ptaintijfy  and  frighten  away  the  wildfowl^  did  place  himself  with  a  gun  near  the  vivary, 
and  there  did  discharge  the  said  gun  several  times  that  was  then  charged  with  the  aun* 
powder  against  the  said  decoy  pond,  whereby  the  wildfowl  was  frighted  away,  and  did 
forsake  the  said  pond.  Upon  not  guiKy  pleaded,  a  verdict  was  found  for  the  plaintiff 
and  202.  damages. 

HoU^  C.  J.  I  am  of  opinion  that  this  action  doth  He.  It  seems  to  be  new  in  its  in- 
stance,'but  is  not  new  in  the  reason  or  principle  of  it.  For,  1st,  this  using  or  making  a 
decoy  is  lawful.  9dly,  This  employment  of  his  ground  to  that  use  is  profitable  to  Uie 
plaintiff,  as  is  the  skill  and  management  of  that  employment.  As  to  the  first,  Every 
man  that  hath  a  property  may  employ  it  for  his  pleasure  and  profit,  as  for  alluring 
and  procuring  decoy  ducks  to  coroe  to  his  podd.  To  learn  the  trade  of  sedueina  other 
docks  to  come  there  in  order  to  be  taken  is  not  prohibited  either  by  the  law  of  toe  land 
or  the  moral  law  ;  i>ut  it  is  as  lawful  to  Use  art  to  seduce  them,  to  catch  them,  and  de- 
stroy them  for  the  use  of  mankind,  as  to  kill  and  destroy  wildfowl  or  tamer  cattle.  Then 
when  a  man  useth  his  art  or  bis  skill  to  take  them,  to  sell  and  dispose  of  for  bis  profit, 
this  is  his  trade  ;  and  he  that  hinders  another  in  his  trade  or  livelihood  is  liable  to  an 
action  for  so  hindering  him.  Why  otherwise  are  scandalous  words  spoken  of  a  man  in 
his  profession  actionable,  when  without  bis  profession  they  are  not  so  ?  Though  they 
do  not  effect  any  damage,  yet  are  they  mischievous  in  themselves ;  and  ther^ore  in 
their  own  nature  productive  of  damage  ;  and  therefore  an  action  lies  against  him.  Such 
are  all  words  that  are  spoken  of  a  man  to  disparage  him  in  his  trade,  that  may  bring 
damage  to  him ;  though  they  do  not  charge  him  with  any  crime  that  may  make  oim  oh>> 
noxious  to  punishment ;  to  say  a  merchant  is  broken,  or  that  he  is  failing,  or  is  not  able 
to  pay  his  debts.  1  Roll.  GO,  I ;  all  the  cases  there  put.  How  much  more,  when  the 
defendant  doth  an  actual  and  real  damage  to  another  wiien  he  is  in  the  very  act  of  receiv- 
ing profit  by  his  employment.  Now,  there  are  two  sorts  of  acts  for  doing  damage  to  a 
man  8  eraployment,  for  which  an  action  lies;  the  one  is  in  respect  of  a  man's  privilege  ; 
the  other  is  in  respect  of  his  property.  In  that  of  a  man's  franchise  or  privilege  where- 
by he  hath  a  fair,  market,  or  ferry,  if  another  shall  use  the  like  liberty,  though  out  of 
his  limits,  he  shall  be  liable  to  an  action  ;  though  by  grant  from  the  king.  Bnt  therein 
is  the  difference  to  be  taken  between  a  liberty  in  which  the  public  hath  a  benefit,  and  that 
wherein  the  public  is  not  concerned.  22  H.  6,  14, 15*  The  other  is  where  a  violent  or 
malicious  act  is  done  to  a  man's  occupation,  profession,  or  Way  of  getting  a  livelihood  ', 
there  an  action  lies  in  all  cases.  But  if  a  man  doth  him  damage  by  using  the  same  em- 
ployment ;  ae  if  Mr.  Hiekeringill  had  set  up  another  decoy  on  his  own  ground  near  the 
plaintiff's,  and  that  had  spoiled  the  custom  of  the  plaintiff,  no  action  would  Ke  because 
he  had  as  much  Kberty  to  make  and  use  a  decoy  as  the  plaintiff.  This  is  like  the  case 
of  11  H.  4,  47.  One  schoolmaster  sets  up  a  new  school  to  the  damage  of  an  anciept 
school,  and  thereby  the  scholars  are  allured  from  the  old  school  to  come  to  hts  new. 
(The  action  there  was  held  not  to  lie.)  Bnt  su||iose  Mr.  HickenngiU  should  he  in  th* 
way  with  his  guns,  and' fright  the  boys  from  going  to  school,  and  their  parents  would  not 
let  them  go  thither ;  sure  that  schoolmaster  might  have  an  action  for  the  loss  of  his 
scholars.  29  E.  3, 18.  A  man  hath  a  market,  to  whrch  he  hath  toll  fbr  horses  sold:  a 
man  is  bringing  his  horse  to  market  to  sell :  a  stranger  hinders  and  obstructa  Jiim  fh)ai 
going  thither  to  the  market :  an  action  lies  becanse  it  imports  damage.    AcUon  upo*-  •^- 


•  2  Inst.  100.     VivaHum  is  a  word  of  large  extent,  and  sx  w  termini  aignifieth 
in  land  or  water  where  living  things  are  kept. 
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case  lies  against  one  that  shall  by  threats  fright  away  his  tenant  at  wil!.(l)  9  H.  7,8. 
21  H  6,31.  9  H.7,  7.  14  Ed.  4,  7.  Vide  Rastal.  662.  2Cro.  423.  Trespass  was 
brought  for  beating  his  servant,  whereby  he  waa  hindered  from  taking  his  toll ;  the  ob- 
struction is  a  damage,  though  not  the  loss  of  his  service.  There  was  an  objection  that 
did  occur  to  me,  though  I  do  not  remember  it  to  be  made  at  the  bar ;  which  is,  that  it  is 
not  mentioned  in  the  declaration  what  number  or  nature  of  wildfowl  were  frighted  away 
by  the  defendant's  shooting.  As  in  5  Rep.  34,  Playter*s  case.  Trespass  qvMrt  dauawn 
swimfregit^  et  pisceg  suos  cepit.  After  a  verdict  for  the  plaintiff,  and  entire  damages,  it 
was  moved  in  arrest  of  judgment,  that  the  declaration  was  not  good,  because  it  was'  not 
said  of  what  nature,  nor  of  what  number  the  fishes  were  ;  which  was  held  to  be  a  fatal 
exception,  not  helped  after  verdict  by  the  statute  of  jeofails.  Resp.  But  indeod  here  is 
not  toe  number  stated.  Now  considering  the  nature  of  the  case,  it  is  not  possible  to  de- 
clare of  the  number,  that  were  frighted  away  ;  because  the  plaintiff  had  not  possession 
of  them,  to  count  them.  Where  a  man  brings  trespass  for  taking  his  goods,  he  must  de- 
clare of  the  quantity,  because  he,  by  having  bad  the  possession,  mav  know  what  ne  had, 
and  therefore  must  know  what  he  lost.  This  is  plain  by  several  authorities.  2  Cro. 
123.  Dent  v.  Oliver,  Trespass  for  beating  and  hindering  his  servant  from  uking  and 
collecting  his  toll ;  objection  that  it  is  not  said  what  quantity  of  toll  he  was  to  take  :  but 
that  could  not  be  known.  Qwen's  Rep.  109.  Eseott  v.  Laurenny,  Action  upon  the  caso 
because  the  defendant  hindered  him  from  taking  toll  of  divers  pieces  of  wool,  and  shew- 
eth  not  how  many ;  yet  the  declaration  waa  good.  2  Cro.  435,  Johns  v.  fVUspn,  Tres- 
pass quare  dausumfregit,  et  spinas  suas  ad  val^ntiam  snccidit.  Exception  was  taken  to 
the  declaration  because  the  number  of  the  thorns  was  not  mentioned :  yet  held  not  to  be 
a  good  exception.  Alley n,  22,  Lodge  v.  Weedon.  Action  upon  the  case  :  the  plaintiff 
declared  that  the  defendant  killed  divers  cattle  infected  with  the  murrain,  and  threw  the 
entrails  into  the  plaintiff's  ^e\dy  per  quod  diversa  averia  of  the  plaintiff's  interierunt. 
After  verdict/ezception  was  taken  in  arrest  of  judgment,  because  it  did  not  appear  bow 
manv  cattle  of  the  plaintiff's  did  thereby  perish ;  yet  judgment  was  given  for  the  plain- 
tiff, because  there  need  not  such  certainty  in  an  action  upon  the  case,  because  the  plain- 
tiff is  only  to  recover  damages  for  them.  9  Rep.  43,  44,  Earl  of  Salop's  case.  Aetion 
on  the  case  for  hindering  the  plaintiff  in  taking  the  profits  of  his  stewardship  of  such  a 
manor ;  not  shewins  what  the  profits  were,  or  how  much  they  apaounted  to :  it  was  never 
questioned  but  the  declaration  was  good.  The  plaintiff  in  this  case  brings  his  actioji  for 
tne  apparent  injury  done  him  in  the  use  of  that  employment  of  his  f[;eebold,  his  art,  and 
skill  that  he  uses  thereby.  Secondly,  says  Mr.  Solicitor,  here  is  not  the  nature  of  the 
wildfowl  stated ;  for  wildfowl  are  of  several  sorts  ;  ducks,  teal,  mallard,  and  indeed  all 
birds  that  are  wild  are  wildfowl.  Resp.  It  is  true  in  the  large  signification  of  the  word 
they  are  so :  and  also  the  word  fowl  comprehends  all  birds  and  poultry ;  but  teildfowl 
are  taken  in  a  more  restrained  sense  ;  pheasants  and  partridges  are  not  thereby  under- 
stood, for  they  are  fowl  of  warren.  Man  wood's  Forest  Law,  cap.  4,  see.  3.  1  Register, 
93,  96,  F.  N.  JB.  ti6.  Rastal,  585.  Wildfowl  are  known  in  the  law,  and  described  by 
the  sUtute  of  25  H.  8.  c.  11,  which  doth  take  notice  of  wildfowl.  The  title  of  the  sta- 
tute is  **  against  destroying  of  wildfowl."  It  recites,  that  there  hath  been  within  this 
realm  great  Quantities  of  wildfowl,  as  ducks,  mallards,  widgeons,  teals,  wildgeese,  and 
divers  other  kind  of  wildfowl,  which  is  reasonable  to  be  understood  of  that  sort  that  do 
get  their  prey  in  that  manner.  The  stat.  of  3  &  4  Ed.  6.  c.  7,  which  repeals  that  of  the 
25  H.  8,  takes  notice  of  wildfowl,  and  hath  the  general  word  vtUtytnolj  without  comipg 
to  particulars.  Therefore,  when  the  declaration  is  of  wildfowl,  it  is  not  to  be  understood 
that  sparrows,  wrens,  or  robbin-red-breasts  CAn  be  thereby  included.  Besides,  Fluminem 
Volucresj  in  Littleton's  Dictionary,  are  understood  wildfowl^  as  being  the  only  words  in 
Latin  that  we  have  to  express  it.  Lilt.  Diet.  tit.  Wild  Fowl.  And  when  we  do  know 
that  of  long  time  in  the  kingdom  these  artificial  contrivances  of  decoy  ponds  and  decoy 
ducks  have  been  used  for  enticing  into  tho^  ponds  wildfowl,  in  order  to  be  taken  for  the 
profit  of  the  owner  of  the  pond,  who  is  at  the  expence  of  servants,  engines,  and  other 
management,  whereby  the  markets  of  the  nation  may  be  furnished ;  there  is  great  reason 
to  give  encouragement  thereunto  ;  that  the  people  who  are  so  instrumental  by  their  skill 
and  industry  so  to  furnish  the  markets  should  reap  the  benefit  and  have  their  action. 
But,  in  short,  that  which  is  the  true  reason,  is,  that  this  action  is  not  brought  to  recover 
damage  for  the  loss  of  the  fowl,  but  for  the  disturbance ;  as  2  Cro.  605,  Datoney  v.  Dee, 
So  is  the  usual  and  common  way  of  declaring. 

(1)  Upon  the  same  principle  it  was  held,  that  an  action  lay  against  the  master  of  a 
vessel  for  purposely  firing  a  cannon  at  some  negroes  at  Calabar  on  the  coast  of  ^rica^ 
and  thereby  deterring  them  from  trading  with  the  plaintiff,  Tarlton  ^  oZ.  t.  JtfGavUy^ 
Peake's  Ca.  205. 
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The  King  v.  The  Inhabitants  of  Hardwick. 

11  East,  578.     Nov.  22, 1809. 

A  rated  parithiooer  not  beinc  boupd  upon  ao  appeal  touching  the  settlement  of  a  pau- 

Eer,  to  give  evidence  againut  his  own  parish,  tne  opposite  parish  may  give  evidence  of 
is  declarations  as  to  the  facts  in  issue  ',  the  weight  due  to  which  must  depend  apon 
his  means  of  knowledge  as  to  the  facts  so  declared,  and  the  genuineness  of  the  decla- 
rations, tolie  collected  from  eircumstanoes. 
A  son  apprenticed  out  bj  ht«  father  to  a  master  living  under  a  certificate  in  another  par^ 
ish,  and  not  thereby  acquiring  an^  settlement  of  his  own,  biit  receiving  cloaths  from 
his  father,  and  visiting  him  from  time  to  time,  and  returning  home  to  him  after  the  ex- 
piration of  his  apprenticeship,  before  he  was  of  age  ;  though  he  went  out  to  service 
again  in  two  days  after  receiving  more  cloaths  ;  is  not  emancipated  from  bis  father's 
family,  and  thereibre  follows  a  settlement  gained  by  the  father  while  he  was  so  serving 
Bs  an  apprentice. 

AN  appeal  against  an  order  for  the  removal  of  Joseph  Vipond,  Hary  his 
wife,  and  their  children,  by  name,,  was  entered  at  the  sessions  in  the  name  of 
"  The  Churchwardens  and  Overseers  of  the  Poor  of  the  Parish  of  Hardwick 
in  the  County  of  Norfolk i  Appellants,  and  the  Churchwardens  and  Overseers 
of  the  Poor  of  the  Parish  of  Fulhcm  Saint  Mary  the  Virgin,  in  the  same 
County,  Respondents.''  And  upoQ  the  hearing  of  the  appeal,  the  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  case  which 
stated. 

That  John  Vipond,  the  father  of  the  pauper  Joseph,  was  a  settled  inhabitant 
of  the  parish  of  Forncett  St.  Mary,  in  Norfolk,  and  about  40  years  ago  came 
to  reside  in  the  parish  of  Hardwick,  in  the  same  county,  on  a  tenement  at  the 
rent  of  5/.  lOs.  per  annum.  The  pauper,  Joseph  Vipond,  who  is  now  37  years 
of  9ge,  was  born  in  that  parish :  and  when  he  wan  15  years  old,  and  during 
his  father's  residence  on  the  tenement  at  the  above  rent,  he  was  bound  appren- 
tice to  S.  Warren,  of  Besthorpe,  in  Norfolk,  cordwainer,  by  indenture,  for 
four  years,  which  time  he  regularly  served  with  his  master,  who  resided  in 
Besthorpe  under  a  certificate  from  the  parish  of  Bunwell,  in  the  same  county. 
During  the  first  year  of  the  son's  apprenticeship  John  Vipond,  the  father,  pur- 
chased the  tenement  on  which  he  resided  at  Hardwick,  for  87/.  Whilst  the 
pauper  was  in  the  service  of  Warren,  he  was  cloathed  by  his  father,  whom  he 
occasionally  visited  on  holidays,  and  at  other  times  with  his  master's  leave. 
At  the  expiration  of  the  apprenticeship,  the  pauper,  being  then  19  years  of 
age,  returned  to  his  father's  house  in  Hardwick,  where  he  stayed  two  days, 
and  received  some  new  cloaths.  He  then  went  back  to  his  former  master, 
Warren,  with  whom  he  made  an  engagement  to  work  by  the  piece ;  and  he 
continued  working  under  such  engagement  in  Besthorpe  for  a  year  and  a  quar- 
ter. The  pauper  afterwards  worked  by  the  piecye  with  another  cordwainer  of 
the  name*  of  Burn ;  and  with  both  Warren  and  Burn  he  made  his  own  agree- 
ments, but  never  let  himself  for  a  year  to  either  of  them,  or  to  any  other  per- 
son. The.  respondents,  in  order  to  prove  the  pauper's  settlement  in  Hardwick, 
called  the  father,  who  being  a  settled(a)  inhabitant  of  that  parish,  refused  to 
be  examined.  They  then  called  the  pauper  himself,  who  proved  from  his 
knowledge,  that  his  father  had  resided  on  the  tenement  at  Hardwick  for  25 
years,  and  that  it  was  now  worth  more  than  10/.  per  anhum.  And  the  Court 
admitted  the  pauper  to  give  evidence  of  his  father's  declarations  to  him,  that 
he  (the  fat}ier)  had  purchased  the  house  when  the  pauper  was  16  years  of  age 
for  67/.  and  that  he  had  about  10  years  ago  laid  out  above  100/.  on  the  premises. 
The  Court  were  of  opinion^  that  the  pauper  was  not  emancipated  by  his  reside 

{a)  He  was  in  fact  a  rated  as  well  as  settled  inhabitant;  thoush  by  mistake,  as  it  seemed, 
that  was  not  stated  in  the  case ;  but  the  fact  was  assomed  in  the  course  of  the  argument^ 
and  it  was  the  ground  of  the  objeetion  taken  at  tho  Quarter  Sessions. 
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ing  in  Bestkorpe  under  the  indenture  of  apprenticeship,  nor  by  any  other  act 
subsequent  to  it;  and  therefore  confirmed  the  order. 

Alderson^  in  support  of  the  orders,  said,  that  it  had  been  repeatedly  decided, 
that  a  pauper  under  age,  who  has  been  put  out  by  his  father  as  an  apprentice 
with  a  certificated  person  in  another  parish,  by  which  no  settlement  could  be 
gained,  returning  again  to  his  father's  family,  is  not  emancipated^  but  follows 
his  father's  settlement ;  as  in  R,  v.  Haltfaz,  Burr.  S.  C.  806 ;  R.  v.  Witton  cum 
Ttoanbrooke,  3  Term  Rep.  355;  R.  v.  CoUinghurn  Ducis,  4  Term  Rep.  199; 
R.  T.  Ingworth,  3  Term  Rep.  399.  And  in  Re%  ▼.  Roach,  6  Term  Rep.  247, 
which  was  the  case  of  an  adult  leaving  her  father's  house  and  going  into  ser- 
vice, Lawrence,  J.  took  the  distinction,  that  if  the  daughter  had  gone  out  to 
service  and  returned  to  her  father's  house  before  she  was  of  age,  she  would 
have  continued  to  be  part  of  his  family.  The  question  then  results  to  this, 
Whether  the  pauper's  father  had  acquired  a  settlement  in  Hardwick  ?  This 
was  sufficiently  proved  by  the  pauper's  evidence  that  his  father  had  actually 
resided  for  25  years  on  an  estate  now  worth  above  10/.  a-year,  for  which  no 
rent  appears  to  have  been  piaid  :  which  was  sufficient  for  the  Sessions  to  pre- 
sume that  it  was  his  own,  and  that  the  original  purchase-money  was  above  30Z. 
But  if  that  were  not  enough,  the  declarations  of  the.  father,  that  this  estate  was 
his  own  by  purchase  for  87/.,  would  be  let  in,  upon  the  authority  of  The  King 
V.  Wohnrn,  IQ  East,  395,  402,  as  the  declaration  of  one  of  the  parties  to  the 
cause ;  objection  having  been  made  on  that  ground  to  his  examination  by  the 
adverse  party ;  and  the  letting  in  such  evidence  being,  as  Le  Bkmc,  J.  observ- 
ed in  that  case,  a  necessary  consequence  of  the  principal  point  there  decided, 
that  one  who  was  a  rated  inhabitant  of  one  of  the  litigant  parishes  cQuld  not 
be  compelled  by  the  other  to  give  evidence  against  his  own  parish,  being  in 
effect  a  party  to  the  cause.  [Lord  Ellenbarough,  C.  J.  observed,  that  the  point 
was  not  directly  raised  in  that  case ;  though  he  did  not  mean  to  suggest  that 
there  was  any  difficulty  in  the  point  itself,  or  any  desire  in  the  Court  to  get  rid 
of  it  upon  the  present  occasion.  At  the  same  time  he  observed,  that  there  was 
evidence  enough  stated  in  this  case  for  the  Sessions  to  have  founded  their  judg* 
ment  upon,  without  having  recourse  to  the  evidence  of  the  father's  declara-* 
tions.  The  mere  occupation  of  land  for  25  years  without  payment  of  rent  was 
evidence  enough  of  the  father's  seisin  ;  and  the  rent  of  5/.  lOs.  paid  for  it  40 
years  ago  was  evidence  of  the  purchase  money  being  above  30/.] 

Garrow  and  Frere,  Seijt.,  contra,  contended  that  without  the  evidence  of 
the  father's  declarations  as  to  the  time  when  the  purchase  was  made,  for 
above  30/.  the  respondents  could  not  make  out  their  case;  for  it  did  not 
appear  that  the  annual  value  of  the  estate  was  10/.  at  the  time  when  the 
pauper  returned  under  age  to  his  father's  family :  and  he  afterwards  went 
out  to  service  with  different  persons  after  he  came  of  age.  It  is  therefore 
material  to  the  respondents'  case,  1st,  to  sustain  the  evidence  of  those  dec- 
larations, in  order  to  shew  that  the  father  had  gained  a  settlement  in  Hardr 
wick  at  the  last  period  when  it  appears  with  certainty  that  the  pauper  con- 
tinued part  of  his  father's  family  which  was  on  his  return  to  his  father's  house 
when  he  was  19,  or  at  furthest  within  two  years  after  that  when  he  came  of 
age ;  for  he  is  stated  to  be  now  37  years  dd,  and  it  does  not  appear  that  he 
has  ever  resided  with  his  father  since  he  cime  of  age :  and,  2d]y,  the  respond- 
ents must  shew  that  fhe  son  was  not  emancipated  at  the  time  when  the  father 
acquired  the  settlement  in  Hardwick, 

With  respect  to  the  last  question ;  as  the  relevancy  of  the  cases  cited  was 
indisputable,  supposing  the  pauper  to  have  returned  home  to  his  father's, 
after  the  expiration  of  his  apprenticeship,  before  his  coming  of  age;  and 
supposing  the  father's  settlement  in  Hardwick  to  have  been  then  gained,  which 
was  clear  if  his  declarations  were  evidence ;  this  part  of  the  case  was  not 
much  debated ;  though  it  was  at  first  insisted,  that  if  the  father's  settlement 
were  not  gained  till  after  the  son  was  ^prenticed  out  under  the  controul  of 
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his  mastcar,  whieh  was  incompatible  with  the  continuing  authority  of  the 
father ;  and  if  the  son  were  never  afterwards  regularly  domiciled  with  his 
father,  before  he  came  of  age ;  which  was  contended  to  be  the  case  here ;  the 
occasional  visits  on  holidays,  and  ibr  two  days  after  his  apprenticeship  expired, 
would  not  make  the  father's  house  the  home  or  domicile  of  the  son :  and  it 
did  not  appear  that  the  pauper  so  ecmsidered  it,  as  in  some  of  the  cases  cited. 
On  this  point 

Lord  Ellenborovgh,  C.  J.,  observed,  that  what  the  pauper  considered 
does  not  signify,  but  what  he  did.  Here  he  went  to  his  father's  house  after 
his  apprenticeship,  as  to  his  home ;  he  treated  it  as  his  home ;  and  was  received 
and  treated  as  one  of  his  father's  family.  When  he  returned  there  he  was 
in  the  same  plight  as  when  he  left  it.  His  father  continued  cloathed  with  all 
his  rights  over  him ;  and  he  betook  himself  to  his  father's  house  with  all  the 
rights  belonging  to  a  member  of  bis  father's  family. 

On  the  principal  point,  the  appellant's  counsel  submitted  that  it  did  not 
necessarily  follow  from  the  determination  in  The  King  v.  Wobum,  10  East, 
395,  that  because  a  payer  of  the  parish  might  refuse  to*  answer  as  a  witness 
when  called  by  the  adverse  party,  therefore  his  declarations  upon  the  subject 
might  be  given  in  evidence ;  for  nothing  would  be  more  easy,  if  such  a  rule 
were  laid  down,  than  to  fabricate  evidence  upon  parish  appeals.  Th&  father, 
naturally  wishing  his  son  to  be  settled  in  the  same  parish  with  himself,  would 
make  declarations  to  him  not  upon  oath,  which  the  son  might  truly  swear  to 
have  heard  from  his  father,  though  the  facts  so  declared  might  be  wholly  un- 
founded. This  point  was  not  in  judgment  before  the  Court  in  Rex  v.  Wobum  ; 
and  though  one  of  the  learned  Judges  intimated  that  opinion  in  the  course  of 
the  argument,  no  opinion  upon  it  was  ultimately  delivered  by  the  Court  after 
taking  time  to  consider  of  their  judgment.  The  common  case,  where  decla- 
rations  of  parties  have  been  given  in  evidence,  is  where  they  are  parties  on 
the  record;  whereas  the  nominal  parties  to  an  appeal  of  this  sort  are  the 
parish  officers.  The  rule  was  considered  to  be  so  technical  in  Bauerman  v. 
Radenius,  7  Term  Rep.  663,  that  the  declaration  of  a  trustee,  who  was  the 
nominal  plaintiff  on  the  record,  was  admitted  to  defeat  the  action  of  his  cestui 
que  trust,  the  real  praty.  [BatfUy^  J.  That  case  only  decided  that  the  dec- 
larations of  the  nominal  party^  on  the  record  were  evidence  against  him ;  but 
not  that  the  declarations  of  the  real  party  would  not  also  have  been  evi- 
dence.(a)]  Then,  taking  the  inhabitants  of  the  parish  to  be  the  real  parties 
to  the  appeal,  still  they  are  not  such  parties  whose  declarations  are  admissible 
within  the  true  meaning  and  sense  of  the  rule ;  which  is  founded  upon  a  rea- 
sonable presumption  that  no  person  will  make  any  declaration  against  his 
ihterest,  unless  it  be  founded  in  truth ;  but  the  interest  of  all  aggregate  bodies, 
such  as  corporators,  hundreds,  parishioners^  and  the  like,  upon  a  matter  af- 
leoting  the  whole  community  alike,  is  too  minute  to  insure  an  accurate  attention 
to  declare  nothing  but  the  truth.  Upon  this  ground  of  the  minuteness  of 
their  interest,  they  have  in  some  cases(6)  been  held  to  be  witnesses.  [Le 
BUme,  J.     In   J%e  King  v.  Wobum  the  parishi<Hier  was  not  rejected  as  a 

(a)  In  Bauerman  v.  Radenius,  7  T.  R.  665,  a  oase  was  c^ted  ia  argument,  of  Duke  v, 
Mdridge^  before  Lord  Man^fieldy  where  one  of  the  parties  was  a  aberi^,  who  was  indem- 
nified by  a  third  person ;  and  Lord  ^aiu/ie/4  permitted  the  declarationi  of  that  third  pei'- 
$on  to  be  given  in  evidence  against  the  sherifi: 

(b)  Frere  referred  in  particular  to  the  city  of  London  case,  1  Ventr.  350,  and  generally 
to  \i  Yin.  Abr.,  Evidence,  Y,  where  cases  on  this  subject  are  collected ;  but  the  Current 
of  them  tend  rather  to  establish  the  objection  against  such  witnesses,  unless  where  it 
baa  Appeared  that  the  particular  individual,  called  to  give  evidence  on  behalf  of  the 

Seneral  body  suing  or  beinc  sued,  could  not  derive  any  benefit  to  himself,  or  suffer  any 
etrinient,  however  small,  by  the  event.  And  in  the  particular  case  dted,  that  of  a  cor- 
porator, there  was  one  Judge  against  three,  and  a  bill  of  exceptions  was  tendered ;  but  it 
Decame  nnnccesaary  to  consider  the  matter  further,  aa  the  dlspoted  witnesses  were  with- 
drawn, and  the  plaintiff  'e  case  proved  by  otbera. 
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witness  on  the  ground  of  interest ;  for  his  interest  was  opposed  to  that  of  the 
party  who  wished  to  call  him :  but  he  was  held  to  be  privileged  from  answer- 
ing, on  the  ground  of  his  being  one  of  the  real  parties  to  the  suit]  The  ob- 
jection was  there  made  to  the  party  proposed  to  be  called  as  a  witness,  on  the 
ground  of  his  being  rated  and  paying  to  the  poor-rates.  [Le  Blanc^  J.  The 
objection  to  the  witness^  because  he  was  a  rated  inhabitant,  has  always  been 
made  where  he  was  called  as  a  witness  to  support  the  case  of  the  parish  in 
which  he  was  inhabiting,  and  the  objection  has  been  made  by  the  adverse 
party  against  whom  he  had  an  interest.]  Considering  him  as  a  party,  yet  as 
4he  interest  of  each  inhabitant  is  several,  his  declarations  would  not  be  evi- 
dence to  charge  the  others ;  as  an  admission  made  by  one  of  the  defendants 
in  trespass  is  no  evidence  against  the  others.  The  inconvenience  of  letting 
in  this  evidence  will  be  very  great  in  practice. 

Lord  Ellenborough,  C.  J.  Evidence  of  an  admission  made  by  one  of 
several  defendants  in  trespass  will  not,  it  is  true,  establish  the  others  to  be  co- 
trespassers  :  but  if  they  be  established  to  be  co-trespassers  by  other  competent 
evidence,  the  declaration  of  the  one,  as  to  the  motives  and  circumstances  of 
the  trespass,  will  be  ef  idence  against  all  who  are  proved  to  have  combined 
together  for  the  common  object.  With  respect  to  the  case  at  the  bar,  two 
questions  have  been  made;  but  that  which  has  been  argued  roost  at  length, 
and  is  considered  to  be  of  most  importance,  is.  Whether  the  declaration  of 
the  father,  as  proved  by  the  son,  were  admissible  evidence  ?  If,  from  the  oc* 
cupation  of  this  estate  by  the  father  for  25  years,  within  the  knowledge  of  the 
son,  now  only  37  years  old,  during  the  greater  part  of  that  time,  as  it  would 
appear,  without  any  payment  of  rent,  added  to  the  facts  that  40  years  ago  the 
estate  was  rented  at  5/.  lOs.  per  annum,  and  is  now  worth  above  lOZ.  a*year, 
the  Justices  at  the  Sessions  had  drawn  the  inference,  which  they  might  fairly 
have  done,  that  the  father  had  purchased  it  before  the  son  came  (^  age  for 
above  30/.,  we  might  have  been  saved  this  discussion  :  but  as  it  is,  the  ques- 
tion becomes  material  to  be  decided.  The  question  then  is.  Whether  the  dec- 
laration of  a  parishioner  respecting  the  circumstances  of  a  settlement,  of  which 
he  could  not  be  compelled  to  give  evidence  as  a  party  to  the  appeal  depend- 
ing, be  admissible  in  evidence  ?  I  consider  all  appeals  against  orders  of  re- 
moval, though  technically  carried  on  in  the  names  of  the  churchwardens  and 
overseers  of  the  respective  parishes,  yet  in  substance  and  effect  to  be  the  suits 
of  the  parishioners  themselves,  who  are  to  contribute  to  the  expence  of  main- 
taining the  paupers.  The  parishioner,  therefore,  being  a  party,  could  not  be 
called  upon  as  a  witness. 

Then  what  is  there  to  differ  this  from  other  cases  of  aggregate  bodies,  who 
are  parties  to  a  suit.  In  general  cases  it  cannot  be  questioned  that  the  declar 
rations  of  the  parties  to  a  suit  are  evidence  against  them ;  and  how  is  this 
case  distinguishable  from  those  upon  principle  ?  What  credit  is  due  to  such 
evidence  is*another  consideration :  hisjdeclaration  does  not  conclude  the  parish ; 
but  will  be  more  or  less  weighty  according  to  his  means  of  knowledge,  the 
genuineness  of  the  declaration,  and  other  circumstances  of  which  the  Court 
would  judge.  A  declaration  made  by  such  a  party  loosely,  and  without  com- 
petent grounds  of  knowledge  of  the  fact,  would  not  be  entitled  to  Weight ; 
but  the  credibility  of  such  evidence  is  quite  a  different  question  from  its  com- 
petency :  and  it  is  always  open  to  contradiction  like  other  evidence.  Here, 
however,  the  father  had  very  competent  means  of  knowledge  as  to  the  fact 
declared  by  him :  but  it  is  sufficient  for  us  to  say,  that  the  evidence  was  com- 
petent to  be  received.  The  other  point  made  is  as  to  the  emancipation  of  the 
son,  who,  having  gone  from  his  father  at  the  age  of  15,  and  served  as  an  ap- 
prentice under  indentures  for  four  years  to  a  certificated  master  in  another  parish 
during  the  residence  of  his  father  in  Hardtoick,  and  not  having  thereby 
acquired  any  settlement  of  his  own ;  and  having  returned  to  his  faUier  again 
at  the  expiration  of  his  apprenticeship,  and  requiring  and  receiving  the  further 
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aasistance  of  his  father;  must  be  considered  as  re-incorporated  oh  his  return 
into  his  father's  family,  nind  entitled  to  all  the  rights  of  one  of  its  members ; 
and  therefore  he  followed  the  settlement  which  his  father  had  in  the  mean 
time  acquired  in  the  parish  of  Hardwick.  None  of  the  cases  of  emancipa- 
tion which  hafo  been  decided  on  the  ground  of  the  children's  marriage,  or 
obtaining  a  settlement  of  their  own  in  another  parish,  or  being  under  a  dif- 
ferent controul  incompatible  with  that  of  their  parents  till  after  the  age  of 
21,  apply  to  this  case.  The  consequence  is,  that  the  order  of  Sessions  must 
be  confirmed. 

Le  Blanc,  J.(a)  The  facts  of  the  case  are  shortly  these :  The  father  of 
the  pauper,  being  originally  settled  in  another  parish,  about  40  years  ago, 
came  to  reside  in  Hardmck  upon  a  tenement  under  102.  a-year,  which  at  first 
he  rented,  and  during  his  residence  there,  and  while  his  settlement  continued 
in  the  parish  to  which  be  originally  belonged,  he  put  his  son,  then  15  years  of 
age,  out  apprentice  to  a  person  residing  in  the  parish  oi  BunwtU  under  a  certifi- 
cate. About  a  year  afterwards,  while  the  son  was  residing  with  his  master  in 
Bunweli,  the  father  acquired  a  settlement  in  Hardmek,  by  purchase  for  aboTC 
302.  of  the  tenement  which  he  before  rented ;  and  then  the  first  question  is,  whe- 
ther that  settlement  were  communicable  to  the  son ;  and  that  depend»upon  whe- 
ther the  son  continued  a  part  of  his  father's  family,  or,  in  the  language  of  the 
books,  were  emancipated.  Now,  during  all  the  time  that  he  lived  with  his 
master  he  was  cloatbed  by  his  father,  whom  he  occasionally  visited  on  holidays, 
and  at  other  times  with  his  master's  leave ;  and  at  the  expiration  of  his  ap- 
prenticeship he  returned  to  his  father's  hooSe  in  Hardwick,  and  staid  there 
two  days,  and  received  new  deaths  from  his  father.  The  question  is.  Whether, 
being  then  only  19  years  of  age,  he  continued  under  the  controul  and  as  part 
of  his  father's  family  ?  When  he  left  his  master  he  went  to  his  father's  house 
as  to  his  home,  and  his  father  supplied  him  with  deaths  as  he  had  done  before : 
and  none  of  the  circumstances  occur  in  this  case  which  in  other  cases  have 
been  held  to  constitute  an  emancipation.  The  father's  settlement,  therefore, 
was  of  course  communicated  to  the  pauper  his  son.  The  next  question  is. 
Whether  the  Sessions  have  received  evidence  of  these  facts  which  was  not 
admissible  ?  On  reading  the  case  it  appears  as  if  it  had  not  been  necessary 
for  the  Sessions  to  raise  this  question  ;  for  the  evidence  was  sufficient,  without 
the  hearsay  of  the  father,  for  them  to  have  found  the  true  state  and  condition 
of  the  father^s  property  in  the  parish,  sufficient  to  establish  his  settlement  there. 
But  it  appears  that  they  received  the  evidence  of  his  declaration  in  conse- 
quence of  his  having  refused,  on  the  ground  of  his  being  a  party  to  the  appeal, 
to  be  examined  when  called  as  a  witness  by  the  opposite  party.  And  as  we 
do  not  know  that  they  founded  their  decision  upon  the  other  circumstances  of 
the  case,  independent  of  his  declaration,  though  they  might  well  have  done  so, 
we  must  now  decide  whether  they  did  right  in  admitting  that  evidence.  In  the 
case  of  The  King  v.  Wobum,  10  East,  £^5,  we  considered  that  such  an  appeal, 
whether  entered  in  the  names  of  the  churchwardens  and  overseers  of  the  poor, 
or  of  the  inhabitants  of  the  parish,  was  in  effect  the  suit  of  the  inhabitants  pay- 
ing to  the  rates:  they  being  the  parties  really,  interested  in  the  suit  touching  the 
settlement  of  a  pauper  in  the  parish  ;  and  that  such  an  inhabitant  of  one  of  the 
litigant  parishes  in  that  case  could  not  as  a  party  to  the  suit,  be  compelled  by 
the  other  parish  to  give  evidence  against  his  own  parish.  The  Court  did  not 
decide  that  the  declaration  of  such  an  inhabitant  could  be  given  in  evidence 
against  his  parish ;  and  it  has  been  truly  said  at  the  bar,  that  the  opinion 
thrown  out  by  me  upon  that  point  was  not  the  decision  of  the  Court ;  for  the 
point  did  not  necessarily  arise  in  that  case ;  and  therefore  it  comes  now  to  be  ju- 
dicially considered,  for  the  first  time,  whether  such  a  declaration  be  receivable 
in  evidence  :  whether  when  a  suit  be  pending  against  a  great  number  of  per* 

(a)  Cfrote^  J.  wu  indispoied  and  absent. 
Vol.  VI.  36 
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6ons  who  have  a  common  interest  in  the  decision,  a  declaration  made  by  one 
of  those  persons  concerning  a  materia]  fact  within  his  knowledge  be  evidence 
against  him  and  all  the  others  parties  with  him  to  the  suit?  And  it  still 
seems  to  me  to  follow  as  a  corollary  from  the  decision  of  the  Court  in  the  for« 
mer  case,  that  such  a  person,  not  being  liable  to  be  called  upon  to  give  evi- 
dence upon  oath  of  the  fact,  as  being  a  party  to  the  suit,  his  declaration  of  it 
must  be  evidence  for  the  opposite  party.  And  though  I  am  sorry  that  so  im- 
portant a  point  of  evidence,  as  to  its  general  .consequences,  comes  to  be  de- 
cided in  a  settlement  case,  where  our  decision  cannot  be  revised ;  yet  being 
obliged  to  decide  it,  we  must  do  so  according  to  what  appears  to  us  to  be  the 
conclusion  of  law  upon  principle. 

Baylet,  J.  I  ix>nsider  that  the  pauper  was  not  emancipated  when  the  set- 
tlement was  gained  by  his  father  in  Hardwich  The  pauper  had  not  gained  a 
settlement  elsewhere,  nor  been  married  and  become  the  heacjrof  another  family, 
nor  was  he  out  of  the  controul  of  his  father,  at  the  time  that  the  latter  gained 
a  settlement  in  Hardwick :  he  therefore  followed  his  father's  .settlement  I 
also  consider  that  every  rated  inhabitant  of  a  parish  is  a  party  to  the  suit  upon 
an  appeal  against  ^\  order  of  removal,  between  his  parish  and  another;  and 
that  every  such  rated  inhabitant  may  refuse  to  give  evidence  in  such  suit 
when  called  upon  by  the  opposite  parish.  I  also  think  it  follows  from  thence, 
that  the  declaration  of  every  such  rated  inhabitant,  as  to  the  matters  in  ques- 
tion, made  at  the  time  he  was  a  rated  inhabitant,  is  evidence.  But  unless  the 
opposite  party  first  offered  to  call  such  inhabitant  as  a  witness,  which  was  ob- 
jected to,  I  do  not  thiiik  that  in  ordinary  ^  cases  the  magistrates  should  give 
any  weight  to  mere  declarations  of  that  kind ;  though  there  may  be  occasions 
when  the  declaration  of  such  a  party  would  have  great  weight. 

Orders  confirmed. 


The  King  v.  The  Sheriff  of  Surry. 

11  Ea»t,  591.    Nov.  23, 1809. 

The  sheriff  having  been  served  in  proper  time  with  a  rule  to  return  the  writ  of  test.fi, 
fa.  which  expired  on  the  last  day  of  term  is  attachable  at  the  rising  of  the  Court  on 
that  day,  if  no  return  be  made  before ;  and  the  rule  for  the  attachment  is  regular, 
though  hjB  make  his  return  on  a  srubsequent  day  in  vacation  before  he  wa^  actually 
served  with  the  rule  ;  and  though  immediately  after  such  service  he  tendered  the  sum 
levied,  deducting  his  poundage. 

ON  the  15th  of  last  June  the  sheriff  was  served,  in  the  cause  o^  Martin  and 
Another  v.  Hobbs,  with  a  rule  to  return  the  writ  of  testatum  fieri  facias,  which 
expired  on  the  21st,  the  last  day  of  Trinity  terra ;  and  no  return  being  made, 
the  plaintiff  moved  for  an  attachment  at  the  rising  of  the  Court.  The  sheriff, 
however,  returned  the  writ  on  the  27th,  and  afterwards  on  the  same  day,  hav- 
ing been  served  with  the  rule  for  the  attachment,  he  tendered  the  amount  of 
the  sum  levied,  deducting  his  poundage,  and  also  served  the  plaintiff's  attor- 
ney with  notice  of  moving  the  Court,  on  the  first  day  of  the  ensuing  terra,  to 
set  aside  the  rule  for  the  attachment  for  irregularity  ;  which  notice  was  given 
before  the  attachment  issued,  but  it  afterwards  issued  on  the  same  day.  The 
Court  was  accordingly  moved  in  this  term  for  a  rule  to  set  aside  the  attach- 
ment for  irregularity,  which  was  now  opposed  by 

The  Attorney-General  and  Comyn,  who  relied  on  the  practice  in  support  of 
the  attachment  in  this  case.  The  rule  of  Court  of  M.  32  G.  3,  4  Term  Rep. 
496,  directs,  that  all  writs  shall  be  returned  by  the  sheriff  on  the  day  on  which 
the  rule  for  returning  the  same  shall  expire :  and  in  default  thereof,  it  saya, 
that  the  plaintiff  is  to  be  at  liberty  to  move  for  an  attachment  on  the  next  day  : 
but  as  the  latter  part  of  the  rule  is  inapplicable  to  cases  where  the  writ  is  re- 
turnable on  the  last  day  of  the  term,  since  no  attachment  can  be  moved  for 
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out  of  term,  it  has  been  the  commoD  practice,  they  said,  to  move  for  the  at- 
tachment in  such  cases  on  the  rising  of  the  Court  on  the  last  day  of  the  term : 
the  contempt  being  then  incurred.  And  this  practice,  they  observed,  had 
been  expressly  confirmed  in  C  B.  by  a  rule  of  Court,  1  Bos.  &  Pull.  312, 
made  for  that  purpose. 

Garrow  and  Bolland^  contra,  contended  that  as  the  writ  was  not  returnable 
till  the  last  day  of  the  term,  and  the  sheriff  had  the  whole  of  that  day  to  the  very 
last  moment  of  the  rising  of  the  Court  to  make  the  return,  no  attachment 
could  be  moved  for  on  that  day ;  and  that  therefore  the  sheriff  had  till  the 
first  day  of  the  ensuing  term  to  make  his  return,  and  was  in  time  if  he  return- 
ed the  writ  before  the  attachment  was  moved  for  on  that  day.  And  this  they 
said  was  the  trne  construction  of  the  rlue  of  Court  of  M.  32  G.  3  :  which 
concluded  with  saying,  that  in  case  of  default  made  by  the  sheriff  in  not 
returning  the  writ  on  the  day  on  which  it  was  returnable,  the  plaintiff  should 
be  at  liberty  to  move  for  the  attachment  on  the  next  day;  which  must  mean 
the  next  day  on  which  the  Court  sat.  And  in  The  King  v,  Tlie  Sheriff  of 
Berks,  5  East,  386,  where  the  sheriff  was  only  served  two  days  before  the  end 
of  the  term  with  a  six  days  rule  to  return  a  writ  o^Jieri  facias,  the  Court  held, 
that  he  had  the  whole  of  the  first  day  of  the  ensuing  term  to  file  his  return  : 
and'  they  also  declared,  on  inspection  of  the  rule  of  Court  of  M.  32  G.  3, 
that  it  only  applied  to  writs  returnable  within  the  term,  where  an  attachment 
could  be  mov^  for  on  the  next  day  within  the  terra.  And  they  observed,  that 
the  practice  in  C.  B,  stood  upon  a  special  rule  of  that  Court  for  the  regulation 
of  their  own  practice. 

The  Court,  however,  after  consulting  the  Master  as  to  the  practice  in  this 
respect,  said,  that  it  had  prevailed  in  this  Court  with  sufficient  notoriety,  in 
conformity  to  what  had  been  more  formally  declared  by  the  rule  of  Court  in 
the  same  respect  in  C.  B. :  and  therefore  they  declared  the  attachment  to  have 
been  regularly  issued,  and  discharged  the  rule  for  setting  it  aside. 


Thomas  Foster,  T.  Usher  and  Eliza  Deborah,  his  Wife,  Maria 
Catherine  Foster,  Valeria  Dorothy  Fergus,  Widow  (late  Fos- 
ter,) Emma  Louisa  Keith  Foster,  John  Foster,  T.  Smith,  and 
Charles  Foster,  v.  The  Earl  of  Romney,  John  Foster,  George 
Foster,  Henry  Foster,  Frederick  William  Foster,  John  Fred- 
erick Foster,  an  Infant,  and  Joseph  Foster  Barham. 

11  East,  594.    Nor.  84, 1809. 

A  testator  devised  one  of  three  estates  to  trustees  and  their  'heirs,  until  his  nephew 
ITunnas  son  of  his  brother  Williamy  should  attain  21  or  die,  and  on  his  attaining  21, 
to  the  said  Tkama»  for  life,  sans  waste  ;  and  after  the  determination  of  that  estate,  to 
the  tmstees  during  Thomases  life  to  preserve  contingent  remainders,  &c. ;  and  after 
the  decease  of  Thomas,  to  all  and  every  the  son  and  sons  of  the  body  of  Thomas  seve- 
rally  and  successively  one  after  another  in  priority  of  birth,  &c. :  and  for  default  of 
SUCH  issue,  to  the  trustees  until  his  nephew  John,  sonof  liis  brother  Samuel,  should  at- 
tain 21  or  die  ;  and  in  case  John  attained  21,  then  to  him  for  life,  sans  waste;  and  af- 
ter the  determination  of  that  estate  to  the  trustees  daring  John's  life  to  preserve  con- 
tingent remainders;  and  after  his  decease,  to  sll  and  every  the  son  and  sons  of  the 
body  of  JaAn  severally  and  successively  one  after  another  in  priority  of  birth,  &c.; 
and  after  the  determination  of  that  estate  (or,  as  it  stood  here  in  the  limitation  of  one 
of  the  other  estates  **  and  for  default  of  such  issue,^)  to  the  trustees,  until  his  nephew 
8.  W.  should  attain  21  or  die,  d&c.  and  so  repeating  aU  the  former  limitations  as  to  S. 
W.  and  his  sons,  and  the  like  with  respect  to  a  fourth  nephew  F,  fT.and  his  sons ; 
concluding — and/or  default  of  such  issue,  to  the  testator's  brother  Joseph  for'Iife,sans 
waste  ;  and  after  his  death  to  his  son  Joseph  and  his  heirs.  The  testator  repeated  the 
same  set  of  limitations  twice  more  with  respect  te  two  other  estates,  only  varying  the 
priority  of  his  four  first-named  nephews  in  the  disposition  of  them,  but  conclading  af- 
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ter  etch  set  of  limitations  to  those  four  nephews,  with  the  feame  devises  to  his  brother 
Joseph  for  life,  end  to  Joteph^s  son  in  fee. 
The  nephews  i%omas  (the  lieir  at  law)  and  S.  W.  had  issue  male  after  the  testator's 
death,  but  none  of  the  nephews  had  any  son  bom  during  the  te8tator*s  lifetime.  Held 
that  the  four  first-mentioned  nephews  and  their  sons  only  took  estates  for  life  respec- 
tively, for  want  of  words  of  limitation,  or  other  tantamount  words  ;  the  words,  **/er 
drfauU  of  suoB  issue"  meaning  for  default  of  son  or  sons^  ^, 

THIS  was  a  case  directed  by  the  Lord  Chancellor  for  the  opinion  of  this 
Court,  the  facts  of  which  were  these : 

Thomas  Foster^  being  seised  in  fee  of  plantations  called  Elim^  Waterford^ 
Lancaster^  and  Two-MiU-  Wood,  and  of  other  real  estates  in  Jamaica  and  else- 
where, by  his  will  dated  the  8th  of  April  1762,  duly  executed  and  attested, 
devised  his  estates  of  Elim,  Waterford,  Lancaster,  and  Two-Milt"  Wood,  and 
all  other  his  estates  in  Jamaica,  and  also  all  his  lands,  dtc.  in  Cheat  Britain^ 
to  Lord  Romney  and  Sir  Edward  Hawke,  and  their  heirs^  to' the  use  of  R.  Drake 
and  B,  Long,  their  executors,  dtc.  for  a  term  of  99  years,  if  bis,  the  testator's 
wife,  should  so  long  live,  without  impeachment  of  waste,  upon  the  trusts  there- 
in mentioned :  and  after  the  expiration,  or  otheir  sooner  determination  by  the 
death  of  his  wife,  of  that  term,  he  devised  the  same  plantations,  lands,  dtc. 
in  case  he  should  leave  a  child  living  at  the  time  of  his  death  by  his  wile,  or 
his  wife  should  be  then  ensient  of  a  child  to  be  afterwards  born,  to  the  use  of 
hotd  Romney  and  Sir£.  Hawke  and  their  heirs,  until  such  child  should  attain 
his  or  her  age  of  21  years,  or  be  married ;  and  on  such  child's  attaining  21 
or  marriage,  to  the  use  of  such  onfy  child  for  life,  without  impeachment  of 
waste ;  and  from  and  after  the  determination  of  that  estate,  to  the  use  of  the 
trustees  to  support  the  contingent  remainders  thereinafter  limited.  And 
from  and  after  the  decease  of  such  child,  he  devised  the  said  estates  as  fol- 
lows :  "  As  touching  and  concerning  my  said  estates  of  Elim,  and  Waterford, 
*'  to  the  use  of  Lord  R,  and  Sir  E,  H.  until  my  nephew  Thomas  Foster,  son 
**  of  my  brother  William  Foster,  shall  attain  the  age  of  21  years,  or  die. 
"  And  on  my  said  nephew,  Thomas  Foster,  attaining  his  said  age  of  21  years, 
*'  to  the  use  of  the  said  T  F.  for  his  natural  life  without  impeachment  of 
*'  waste.  And  from  and  after  the  determination  of  that  estate,  to  the  use  of 
**  Lord  R,  and  Sir  E,  ff.  and  their  heirs  during  the  life  of  the  said  T  F,  in 
"  trust  to  preserve  contingent  remainders,  &c. ;  and  for  that  purpose  to  make 
**  entries,  dtc,  but  nevertheless  to  permit  the  said  T,  F,  and  his  assigns  to 
''  receive  and  take  the  rents,  issues  and  profits  thereof  during  his  natural  life. 
"  And  from  and  after  the  decease  of  the  said  T.  F,  to  the  use  of  all  and 
**  every  the  son  and  sons  of  the  body  of  the  said  T  F.  lawfully  to  be  begotten, 
**  severally  and  successively  one  after  another,  as  they  and  every  of  them  shall 
''  be  in  priority  of  birth  and  seniority  of  age.  And  for  default  of  such  issue, 
"  to  the  use  of  Lord  R,  and  Sir  E,  H,  and  their  heirs,  until  my  nephew  John, 
**  son  of  my  brother  Samuel  Foster,  shall  attain  the  age  of  21  years  or  die. 
"  And  in  case  my  said  nephew,  John  Foster^  shall  live  to  attain  his  said  age 
*'  of  21  years,  to  the  use  of  my  said  nephew  J  F,  for  his  natural  life,  without 
"  impeachment  of  waste.  Artd  from  and  after  the  determination  of  that  es- 
"  tate,  to  the  use  of  the  said  Lord  JR.  and  Sir  E.  H,  and  their  heirs,  during 
''  the  natural  life  of  the  said  J.  JP.  in  trust  to  preserve  the  contingent  uses, 
''  &c.  (following  the  usual  terms  as  in  the  prior  limitation.  And  from  and 
"  after  his  {John  Foster's)  decease,  to  the  use  of  all  and  every  the  son  and 
*'  sons  of  the  body  of  the  said  J,  F.  lawfully  to  be  begotten,  severally  and  suc- 
"  cessively  one  after  another,  as  they  and  every  of  them  shall  be  in  priority  of 
"  birth  and  seniority  of  age.  And  from  and  after  the  determination  of  that 
"  e8tate,(a)  to  the  use  of  Lord  JR.  and  Sir  E,  H.  and  their  heirs,  until  my 

(a)  Instead  of  these  words,- «*  and  fVom  and  after  the  determination  of  that  esute,"  the 
words^here  introduced  in  the  limitatioa  of  the  Lmuaster  estate  after  raentiooed  were 
•<  and  for  defiuilt  of  such  lame." 
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"  nqphew,  Samuel  Warren  Foster,  shall  attain  the  age  of  21  years  or  die : 
''  and  on  the  said  Samnd  Warren  Foster's  attaining  his  age  of  21  years,  to  the 
**  use  of  the  said  8,  W,  F,  for  his  natural  life,  without  impeachment  of  waste. 
"  And  from  and  after  the  determination  of  that  estate,  to  the  use  of  Lord  JR. 
"  and  Sir  E.  H.  and  their  heirs  during  the  natural  life  of  the  said  &  W.  F. 
**  in  trust  to  preserve  the  contingent  uses,  (following  the  usual  terms  as  in  the 
*'  first  limitation.)  And  from  and  after  his  (8.  W,  Foster^ s)  decease,  to  the 
"  use  of  all  and  erery  son  and  sons  of  the  said  S.  W.  F,  iawftilly  to  he  begot- 
''  ten,  severally  and  successively  one  after  another,  as  they  and  every  of  them 
"  shall  be  in  priority  of  birth  and  seniority  of  age.  And  for  default  of  such 
"  issue  to  the  use  of  Lord  R,  and  Sir  E,  H,  and  their  heirs  until  my  nephew 
''  Frederick  William  Foster  shall  attain  the  age  of  21  years  or  die.  And  on 
**  the  said  F.  W,  Foster's  attaining  his  said  age  of  21  years,  to  the  use  of  the 
**  said  F.  W,  F.  for  his  natural  life,  without  impeachment  of  waste.  And 
**  after  the  determination  of  that  estate,  to  the  use  of  Lord  R,  and  Sir  E.  H, 
*'  and  their  heirs,  during  the  natural  life  of  the  said  P.  W.  F,  in  trust  to  pre-. 
**  serve  the  contingent  remainders,  &c.  (following  the  usual  terms  as  in  the 
**  first  limitation.)  And  from  and  after  his  {F.lV.  Foster's)  decease,  to  the 
"  use  of  all  and  every  the  son  and  sons  of  the  said  F.  W.  F,  lawfully  to  be 
*'  begotten,  severally  and  successively  one  after  another,  as  they  and  every  of 
**  them  shall  be  in  priority  of  birth  and  seniority  of  age.  And  for  default  of 
**  such  issue,  to  the  use  of  my  brother  Joseph  Foster  Barham  for  the  term  of 
**  his  natural  life,  without  impeachment  of  waste ;  and  after  his  death,  to  the 
**  use  of  his  son  Joseph  Foster  Barham^  his  heirs  and  assigns  forever." 

*'  And  as  touching  all  my  estates  in  England^  and  also  my  estate  or  planta- 
*'  tion  called  Two-B^lfWood,  and  also  a  tract  of  land  called  Horse  Savanna 
"  Pen,  &c."  the  testator  devised  the  same  in  precisely  the  same  terms,  with 
all  the  same  limitations  as  he  had  before  devised  in  respect  to  his  estates  of 
Elim  and  Waterford;  with  this  difference  only,  that  in  the  devise  of  his 
estates  in  England,  and  of  Two-Mile-Wood,  and  Horse  Savanna  Pen  in 
Jamaica,  the  nephew  first  named  was  John  Foster,  (who  was  secondly  named 
in  the  limitations  of  the  former  estates ;)  then  Samuel  Warren  Foster,  (who 
was  thirdly  named  in  the  first  set  of  limitations;)  then  Thomas  Foster,  (who 
was  first  named  in  the  first  set  of  limitations ;)  then  Frederick  William  Fos- 
ter, (who  preserved  the  same  place  in  this  as  in  the  first  set  of  limitations;) 
and  then  the  ultimate  limitations  of  these  estates  concluded  in  the  same  terms : 
**  To  the  use  of  my  brother  Joseph  Foster  Barham  for  the  term  of  his  natural 
"  life,  without  impeachment  of  waste.  And  after  his  death,  to  the  use  of  his 
*'  son  Jos^h  Foster  Barham,  his  heirs  and  assigns  for  ever." 

''  And  as  touching  my  said  estate  or  plantation  called  Lancaster,  6lc,"  the 
testator  here  repeated  all  the  same  limitations  in  totidem  verbis,{a)  except- 
ing that  the  nephew  first  named  was  Samuel  Warren  Foster  (who  was  thirdly 
named  in  the  first,  and  secondly  named  in  the  second  set  of  limitations;)  then 
Thomas  Foster,  (who  was  first  named  in  the  first,  and  thirdly  named  in  the 
second  set  of  limitations ;)  then  Frederick  William,  who  preserved  the  same 
place  in  the  order  of  the  limitations  as  before  :  and  then  there  followed  the 
same  concluding  limitations  as  to  this  estate,  *'  to  the  use  of  my  brother 
"  Joseph  Foster  Barham  for  the  term  of  his  natural  life :  and  after  his  de- 
"  cease,  to  the  use  of  his  son  Joseph  Foster  Barham,  his  heirs  and  assigns  for 
"  ever." 

The  case  also  stated  anotlier  clause  in  the  will  wherein  the  testator  stated, 
that,  "  having  myself  experienced  great  inconveniences  from  the  condition  an- 
nexed by  my  father's  will  to  the  three  estates  called  Elim,  Dawkins,  and  Lan- 
caster, which  he  devised  to  me  and  ray  brothers,  William  and  John  Fbste^, 
since  dead,  the  last  of  which  estates  did  upon  ray  brpther's  death  vest  in  me  as 

(a)  With  the  variation  bafore  dotiead  in  &ote(ft)  of  p.  S64. 
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his  eldest  brother  atid  heir  under  my  father's  will :  the  condition  was,  that  the 
heirs  of  the  devisee  of  each  particular  estate  should,  upon  the  death  of  such 
devisee  succeeding  to  this  estate,  pay  to  the  surviving  brothers  and  sisters  an 
additional  legacy  of  1000/.  a  piece;  I  have,  therefore,  in  order  to  exonerate 
my  esute  of  Elim,  and  all  such  other  estates  as  were  devised  to  me  by.  my 
father,  from  so  great  an  incumbrance,  duly  barred  the  entail  and  the  devise  of 
such  last  mentioned  estates  by  proper  deeds,  dtc. :  and  in  conformity  thereto, 
I  do  hereby  expressly  direct,  that  no  such  additional  legacies  shall  be  charged 
upon  or  paid  out  of  my  estate  real  or  personal.  And  it  is  my  express  will, 
that  all  and  every  the  limitations  and  devises  hereinbefore  given  of  my  real 
estate  in  manner  and  form  aforesaid  to  my  several  nephews  are  upon  this  fur- 
ther condition,  that  if  any  or -either  of  my  said  nephews  shall  refuse  to  com|dy 
with  this  my  will,  with  respect  to  the  non-payment  of  the  said  additional  lega- 
cies, or  in  any  other  respect  whatsoever,  or  shall  directly  or  indirectly  oppose 
the  execution  thereof  according  to  the  plain  intent  of  the  same,  my  will  is, 
that  the  devise  of  the  whole  estate  and  estates  to  the  person  or  persons,  so  re- 
fusing to  comply  with  the  directions  of  this  my  will,  d^c.  shall  cease  and  be 
void.  And  it  shall  be  lawful  for  such  person  or  persons,  who,  by  virtue  of 
this  my  will,  shall  be  next  in  remainder  of  the  premises  to  enter  into  and 
enjoy  the  same,  as  if  the  person  or  persons  making  or  guilty  of  such  opposition, 
6lc,  was  or  were  naturally  dead." 

The  testator  died  soon  after  making  his  will,  without  leaving  any  issue  either 
born  in  his  lifetime  or  after  his  decease ;  and  leaving  the  said  Thomas  Foster ^ 
the  devisee,  his  nephew  and  heir  at  law,  and  John  Foster^  Samuel  Warren 
Foster^  and  Frederick  William  Foster^  his  nephews  in  the  will  named,  and 
also  the  said  Joseph  Foster  Barham  the  elder  (long  since  dead,)  and  Joseph 
Foster  Barham  the  younger,  and  the  said  Mary  Foster^  his  widow,  him  sur- 
viving.. And  soon  after  his  decease  Beeston  Long  (who  survived  Drake)  took 
possession  of  all  the  said  estates  comprised  in  the  term  of  99  years,  and  con- 
tinued in  the  receipts  of  the  rents  and  profits  until  the  death  of  Mary  Foster 
in  1776.  The  testator's  nephews  ITumias  Foster ^  and  Samuel  Warren  Foster 
now  dead,  had  each  issue  male  since  the  death  of  the  testator ;  and  Thomas 
Foster  the  younger  (since  dead)  was  the  eldest  son,  and  WiUiam  Smalling 
Foster  (also  dead)  was  the  only  other  son  of  Thomas  Foster,  the  nephew  :  and 
Charles  Foster  is  the  only  son  of  Samuel  Warren  Foster ;  but  neither  of  the 
testator's  nephews,  Thomas,  John,  Samuel  Warren,  or  Frederick  WilHam 
Foster,  had  any  son  born  at  the  time  of  making  the  testator's  will,  or  at  his^ 
death. 

The  question  submitted  by  the  case  was.  What  estate  the  plaintiff  Thomas 
Foster,  the  nephew,  and  his  eldest  son  Thomas  Foster,  the  younger,  deceased, 
and  Samuel  Warren  Foster  deceased,  and  his  only  son  Charles  Foster,  the 
plaintiff,  respectively  took  under  the  will  of  Thomas  Foster,  dated  the  8th 
of  April  1762,  in  the  estates  or  plantations  in  Jamaica? 

Abbott,  for  the  plaintifls,  contended,  either  that  the  unborn  sons  of  the 
nephews  took  estates  tail,  or  that  the  nephews  themselves  took  such  estates. 
The  ultimate  limitation  in  fee  is  not  to  the  heir  at  law ;  and  therefore  the 
question  is  to  be  decided,  without  prejudice  to  the  plaintiffs  in  that  respect, 
between  different  classes  of  devisees.  The  testator  had  considerable  property, 
and  having  divided  his  estates  into  three  parts,  meant  to  distribute  those  parts 
in  certain  interests,  present  and  future,  amongst  his  four  nephews,  who  were 
the  principal  objects  of  his  bounty ;  and  providing,  in  ca^e  of  the  failure  of 
issue  of  all  those  four  nephews,  that  the  whole  should  center  in  his  brother 
Joseph  Foster  Barham  and  bis  son.  It  seems  evident  from  the  whole  scope 
of  the  will,  that  he  must  have  intended  in  some  way  or  other  to  give  estates 
tail  to  the  families  of  his  four  nephews  in  the  order  appointed  in  the  will,  and 
that  each  estate  should  not  go  oyer  to  another  nephew  till  failure  of  the  issue 
of  the  nephew  to  whom  it  was  before  giveq.    The  limitations  are  repeated 
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tweWe  times  over  with  little  or  no  variation.  When  the  testator  meant  to  give 
a  life  estate,  he  does  ?o  in  express  terms.  After  each  life  estate  to  the  neph- 
ews, he  interposes  trustees  to  preserve  contingent  remainders,  as  is  usually 
done  when  estates  of  inheritance  are  afterwards  given  to  the  children  of  the 
first  takers.  He  also  gives  over  the  next  limitation  "  from  and  after  the  de- 
cease of  the  respective  nephews."  It  also  appears,  that  he  knew  how  to  give 
a  fee  by  appropriate  wordd  of  inheritance.  Frbm  the  whole  order  add  disposi- 
tion of  the  will  he  appears  to  have  intended  to  give  estates  tail  to  the  families 
of  his  nephews;  and  on  the  first  reading  of  the  will  he  appears  to  have  done 
so.  The  limitation  is  to  the  first  and  other  sons  of  the  body  of  Thomas  Fos- 
ter, &c.  And  it  is  matter  of  surprize  not  to  find  those  words  followed  imme- 
diately by  words  of  limitation  to  the  heirs  of  the  bodies  of  such  sons.  The 
limitation  is  to  the  sons  severally  and  successively,  &c.,  which  are  usual  words 
of  limitation  in  tail.  Lord  Hardwicke  laid  stress  on  the  word  successively  in 
Lomax  v.  Holmden,  1  Ves.  296,  as  being  a  word  of  large  meaning  when  applied 
to  an  estate  in  a  family,  from  whence  to  imply  an  estate  tail :  though  the  case 
was.  decided  on  another  ground.  But  if  the  words  of  the  will  (for  want  of 
words  of  limitation)  be  not  sufficient  to  give  estates  tail  to  the  unborn  sons  of 
the  nephew;  then,  secondly,  as  it  is  evident  that  the  general  intent  of  the  tes- 
tator was  to  give  estates  tail  to  the  families  of  the  nephews,  the  Court  must 
give  such  estates  to  the  nephews  themselves,  in  furthef'ance  of  sqch  general 
intent,  though  it  may  defeat  the  particular  intent  expressed,  to  give  them  only 
estates  for  life :  and  this  will  be  warranted  by  construing  the  words,  '*  and  for 
default  of  such  issue  "  after  the  limitation  to  the  unborn  sons  of  the  body,  with 
reference  to  issue  male  of  the  nephews ;  taking  the  words  "  first  and  other 
sons"  to  mean  t55tie  male.  And  then  the  will  may  be  read  as  if  it  had  been  a 
limitation  to  his  nephew  Thomas  for  life,  and  if  Thomas  should  have  issue 
male,  then  that  he  should  take  an  estate  in  tail  male ;  but  if  he  should  have 
no  issue  male,  or  for  default  of  such  issue ;  then  it  should  be  limited  in  like 
manner  to  his  nephew  John,  &c.  [Lord  EUenborough,  C.  J.  observed,  that 
by  this  reading  the  word  such  was  rejected ;  and  that  Lord  Mansfield,  in  Denne 
d.  Briddan  v.  Page{a)  had  said,  that  "  if,  after  the  limitation  to  the  daughters 

(a)  Denne,  on  the  Demise  of  Rd.  Briddon  and  Mary  his  Wife  v.  Page  and 

Bowler. 

M.24G.  3.    Nov.  14, 1783.  MS.     BulUr,J. 

A  demise  to  S,  JV.  the, son  of  T.  JV.,  for  life;  remainder  to  trusteei,  d^c;  remainder  to 
the  first  and  other  sons  of  the  body  of  S.  JV.  and  the  heirs  male  of  their  respective 
bodies ;  and  for  default  of  such  issue,  to  the  use  of  all  and  every  the  daughters  of  the 
body  of  T.  JV.  begotten  or  to  be  begotten  ;  and  for  default  of  svch  issue,  to  the  right- 
heirs  of  7".  JV.  for  ever.  T.  JV.  died  leaving  issue  S.  JV.  and  two  daughters ;  held  that 
the  daughters  took  only  estates  for  their  lives. 

IN  an  ejectment  for  an  estate,  a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opin- 
ion of  this  Court  on  the  following  case.  ~ 

Mary  Trollopt,  being  seised  in  fee  of  the  premises  in  question,  on  the  18th  of  Decem- 
ber 1734,  devised  as  follows.  After  directing  a  certain  sum  to  be  expended  on  her  fune- 
ral :  And  as  touching  the  rest  of  my  temporal  estate,  I  give  and  devise  all  my  lands,  &c. 
at  W.  and  elsewhere  to  J.  T.  (a  trustee)  to  the  use  of  Thomas  M'ash  and  Mary  his  wife, 
for  a  term  of  U9  years,  if  they,  or  either  of  them  shall  so  long  live  ;  remainder  to  the 
use  of  Samuel,  son. of  the  said  Thomas  J{ash,  for  life  ;  remainder  to  trustees  to  preserve 
contingent  remainders  ;  remainder  to  the  use  of  the  first  son  of  the  body  of  the  said  5. 
Nash,  and  of  the  heirs  male  of  the  body  of  such  first  son  ;  and  for  default  of  such  issue, 
to  the  use  of  the  second  and  every  other  son  and  sons  of  Uie  body  of  the  said  S.  JV.  seve- 
rally and  successively,  and  in  remainder  one  after  another,  as  they  shall  be  in  seniority 
of  ago  and  priority  of  birth,  and  of  the  several  and  respective  heirs  n^ale  of  the  body 
and  bodies  of  all  end  every  such  son  and  sons,  and  the  heirs  male  of  bis  and  their  body 
and  bodies  :  and  for  default  of  such  issue,  to  the  use  of  the  second  and  every  other  son 
and  sons  of  the  body  of  the  said  Thomas  Nash  upon  the  body  of  the  said  Mary  his  wife 
begotten  or  to  be  begotten,  severally  and  successively,  and  in  remainder  one  afler  ano- 
ther, as  they  shall  be  in  seniority  of  age  and  priority  of  birth,  and  of  the  several  and 
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of  T.  Nash,  the  words  bad  been  <  and  if  they  die  witkaut  issue,'  generally,  tbe 
Court  would  have  implied  an  estate  tail :  but  he  adds,  that  there  the  words 

respective  heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  lawflilly  issuinc ;  and  for  drfauU  of  ntck 
issue  to  the  use  of  all  andv'every  the  daughter  and  daughters  of  the  body  of  the  said  71o* 
mas  Jfask  on  the  body  of  the  said  Mnry  his  wile  becotten  or  to  be  begotten ;  and  for  do* 
fault  of  such  issue,  to  the  right  heirs  of  the  said  liomas  J^ask  forever.  After  the  death 
of  the  testatrix,  TTiomas  M'ash  and  Mary  his  Fife  entered  upon  and  enjoyed  the  estate 
during  their  several  lives,  and  died,  leaving  issue  Samuel,  and  two  daughters  Jtfisry  and 
Jane.  Samuel  entered  and  was  seised  of  the  premises,  and  died  in  the  lifetime  of  his 
sisters,  Afary  and  Jane;  leaving  no  issue  male,  and  only  one  daughter,  Mary,  one  of  the 
lessors  of  the  plaintiff.  Jane,  upon  the  death  of  her  sister  Mary,  daughter  of  Thomas 
Jfash,  suffered  a  recovery  ;  and  the  defendants  claim  under  her.  The  question  reserved 
was,  Whether  Jane  took  an  estate  for  life,  or  in  tail  ?  If  she  took  only  for  life,  then  the 
verdict  was  to  stand  ;  if  in  tail,  it  was  to  be  entered  for  the  defendants. 

Balpty,  for  the  plaintiff.  As  to  the  testatrix's  professed  intention  of  disposing  of  the 
rest  of  her  temporal  estate,  that  will  not  supply  the  defect,  if  she  has  not  in  fact  done  so. 
Right  v.  Sidebotham,  Dougl.  730.  It  will  be  contended  that  the  words,  «*  for  default  of 
such  iedue,"  will  give  the  daughter  an  estate  tail;  but  it  cannot  be  contended  that  the 
same  words  will  give  an  estate  tail  in  the  former  part  of  the  sentence  ;  for^  there  they 
evidently  mean  only  *'  for  default  of  sv^h  sons"  No  estate  raised  by  implication  in  a 
will  can  destroy  an  express  estate.  Bamfield  ▼.  Popham,  1  P.  Wms.  54,  is  in  point. 
Blackbom  r.  Edgeley,  ib.  605.  If  an  estate  tail  were  to  be  implied  in  this  case,  shall  it 
be  a  general  estate  tail,  or  an  estate  in  tail  male?  If  the  first,  it  would  be  giving  a 
greater  estate  than  is  given  to  the  sons  :  and  as  to  the  second,  the  words  will  not  war- 
rant it. 

Hill,  Serjt.  contra.  The  intention  of  the  testatrix  was  to  give  an  estate  in  tail  general. 
The  words,  '*  for  default  of  issue,'*  after  the  limitation  to  the  sons,  cannot  be  confined 
to  a  failure  of  sons^  but  must  extend  to  the  sons  of  those  sons.  The  words,  **  for  want 
of  such  issue,"  hath  often  been  held  to  enlarge  the  preceding  estate,  and  give  an  estate 
in  tail  general ;  and  that  too  in  cases  where  particular  issue  had  before  been  designated  ; 
as  in  Wyld  v.  Lewis,  1  Atk.  432,  where  R.  W.  devised  all  his  lands  not  in  jointure,  to  his 
wife,  generally  ;  and  if  it  shall  happen  that  she  shall  have  no  son  nor  daughter  by  m«, 
and /ar  imiiU  of  such  issue,  then  over ;  decreed  to  be  an  estate  tail  in  the  wife.  He  also 
cited  Evans  d.  Brooke  v.  Astley,  3  Burr.  1570,  where  words  like  the  present  were  held 
to  give  an  estate  tail,  though  no  issue  were  before  expressly  mentioned  ;  and  Power  y. 
Campbell,  Tr:  1773. 

Balguy  in  reply-  There  is  no  question  between  us,  supposing  the  intention  to  be  plain  ; 
but  the  question  is.  Whether  that  intention  be  plain  on  the  will  ?  The  case  in  Burrow 
went  on  the  word  **  descendants,"  who  were  to  take  the  name  and  arms.  If  the  words 
**  for  default  of  such  issue,"  in  the  first  part  of  the  will,  do  not  enlarge  the  former  limita- 
tion, they  shall  not  enlarge  the  after  liihitation  in  question. 

Lord  Mansfield,  C.  J.  This  case  does  not  admit  of  argument :  it  does  not  admit  of 
any  cases  to  be  cjuoted :  every  case  on  a  will  must  depend  on  its  own  circumstances. 
The  rule  of  law  is  clear,  that  a  ^ant  of  an  estate  by  words  of  purchase  onl v,  without 
words  of  limitation,  enures  for  life  only.  When  wills  came  in  vogue,  it  pleased  the 
Judges  to  consider  them  with  analogy  to  the  rules  of  law  in  the  construction  of  deeds, 
and  not  as  the  Roman  appointment*  ;  therefore  in  those  cases  the  estate  is  for  life  only. 
But  indeed  there  is  hardly  an  instance  where  the  words  of  a  devise  are  restrained  to 
carry  a  life  estate  only  (i.  e.  according  to  another  MS.  **  for  want  of  words  of  limita- 
tion"), but  such  a  construction  is  against  the  intention  of  the  testator ;  for  common  men 
do  not  know  the 'difference  between  a  devise  of  land  and  of  money.  8uch,  however, 
being  the  general  settled  rule,  Courta  have  been  astute  to  find  out,  if  possible,  from  other 
parte  of  a  will,  what  the  testator  really  intended  ;  and  it  is  with  pleasure  that  they  have 
found,  in  hundreds  of  cases,  sufficient  to  warrant  them  in  giving  full  effect  to  that  inten- 
tion. The  question  then  comes  to  this.  Whether  there  be  enough  upon  the  face  of  the 
will  to  say  certainly  what  his  intention  was ;  for  we  must  not  go  upon  conjecture.  ^  I 
conjecture,  indeed,  that  this  was  a  blunder,  or  slip,  and  that  another  limitation  was  in- 
tended ;  but  I  do  not  know  what  limitation  ;  whether  to  the  heifs  general,  or  special. 
Is  there  any  authority  which  will  enable  us  to  supply  the  defect,  and  make  another  will  ? 
If  after  the  limitation  to  the  daughters  of  T.  JV.  the  words  had  been  **  and  if  they  die 
without  issue,"  we  would  have  implied  an  estate  tail ;  but  here  the  words  are  "  for  de- 
fault of  such  issue,"  which  can  only  mean  the  issue  mentioned  before.  The  Court  have 
no  power  to  strike  out  the  word  such  ;  and  if  they  did,  what  are  they  to  supply  it  with  ; 
tail  general,  or  tail  male  ?  That  shews  there  is  no  intention  apparent  on  the  will  for 
the  Court  to  go  upon. 

Per  Curiam,  Postea  to  the  Plaintiff. 

•  Vide  Cowp.  306. 
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were,  *  and  far  defadt  of  such  israe/  which  must  mean  the  issue  before  men- 
tioned, namely,  sohs"]  He  then  said,' he  should  endeavour  to  shew  that  this 
case  was  distinguishable  from  that,  and  also  from  Hay  v.  Ld,  Cawntry,  3 
Term  Rep.  83.  But  first  be  referred  to  Milliner  v.  Robinson,  Moor,  682, 
where  the  devise  was  to  his  brother  JoAit,  and  if  he  died  having  no  son,  that 
the  land  should  remain  to  WilHam  for  life ;  and  if  he  died  without  issue,  hav- 
ing no  son,  it  sfaouid  remain  to  the  right  heirs  of  the  devisor :  and  it  was  held 
that  the  first  brother  took  an  estate  in  tail  male.  And  to  Richardson  v.  Yard' 
ley, (a)  where  Popham,  C.  J.  said,  that  a  devise  to  one  and  the  children  of  his 
body  makes  a  good  entail :  and  he  referred  to  n  case,  as  in  Bendlot*s  Rep.  4th 
of  Eiiz.  which  was  a  devise  to  one  for  life,  and  afler  his  death  to  the  men 
children  of  his  body,  Which  was  held  to  be  an  entail  male  in  the  fether.  And 
also  to  8anday*s  case,  9  Rep.  127,  where  the  devise  was  of  a  house  to  his  wife 
for  life,  and  after  her  decease  his  son  WilHam  to  have  it ;  and  if  his  son  WiU 
Ham  have  any  male  issue  lawfully  begotten  of  his  body,  then  his  son  to  have 
it ;  if  he  have  no  male  issue  lawfulfy  begotten  of  his  body,  then  his  son  Sor 
mmel  to  have  the  honse ;  if  Samuel  have  issue  male  of  his  body  lawfully  be- 
gotten, that  then  his  son  to  have  the  house  after  his  decease ;  if  no  issue  male, 
then  his  soh  Thomas  to  have  the  house,  and  so  on,  in  toiidem  verbis  with  the 
devise  io  Samuel :  and  like  devises  to  Richard  and  Daniel  and  other  sons. 
And  it  was  resolved,  that  the  sons  had  several  estates  in  tail  male,  ibr  three 
reasons;  the  first  of  wVich  was,  because. the  testator  further  saith,  *'If  he 
(Thomas)  hath  no  issne  male,  his  son  Richard  to  have  it;''  which  is  as  much 
as  to  say,  if  Thomas  die  without  issue  male ;  which  words  are  sufficient  to 
create  an  estate  tail  in  him.  He  also  referred  to  the  comments  of  Lord  Hale 
on  Wild's  case  in  King  v.  Melling,  1  Vent.  281 ,  where  the  devise  being  to 
Wild  and  his  wife,  and  after  their  decease  to  their  children,  it  was  adjudged 
only  an  estate  for  life  in  Wild  and  his  wife ;  first,  because  having  before  limit- 
ed a  remainder  in  tail  to  the  prior  taker  by  the  express  and  usual  words,  {viz, 
to  him  and  the  heirs  of  his  l)ody)  if  he  had  meant  the  same  estate  in  the  se- 
cond remainder,  it  is  likely  he  would  have  used  the  same  words.  2dly,  the 
devise  was  not  after  their  decease  **  to  the  children  of  their  bodies  ;**  for  then 
there  would  have  been  an  eye  of  an  estate  tail.  But  3dly,  the  main  reason 
was,  because  there  were  children  at  the  time  of  the  devise ;  and  this  he  says  was 
the  only  reason  the  resolution  in  the  Exchequer-Chamber  wen(  upon.  None 
of  those  reasons  apply  in  the  present  case ;  and  here  there  were  in  ftict  no 
children  of  the  nephews  at  the  time  of  the  devise ;  which  Lord  Hale  seemed 
to  think  made  all  the  difference  in  Wilds  case.  He  observed,  however,  that 
here  the  words  were  not,  for  default  of  issue,  generally,  but  for  default  of 
neh  issue ;  to  which  word,  such,  effect  was  given  in  Denne  d.  Briddon  v. 
Page,(b)  and  in  Hay  v.  Lord  Coventry,  3  Term  Rep.  83.  Bot  he  endeav- 
oured to  distinguish  this  from  them,  by  observing  that  in  those  cases  there 
were  express  estates  in  tail  male  given  to  the  first  and  other  sons  of  the  parent 
stock  ;  which  were  omitted  to  be  given  to  the  daughters.  And  as  the  remain- 
der over,  for  default  of  such  issue,  i.  «.  the  daughters,  was  to  the  right  heirs  of 
the  parent  in  fee,  there  was  nothing  improbable,  as  Lord  Kenyon  observed  in 
Dacre  v.  Doe,  8  Term  Rep.  1 16,  in  supposing  that  Che  testator,  having  pro* 
vided  for  the  sons  of  the  heirs  male  of  the  family,  who  were  the  principal  ob- 
jects of  his  bounty,  by  giving  them  estates  tail,  should  next  provide  life  estates 
for  the  living  generation  of  the  daughters  of  the  patent  stock,  before  the 
daughters  of  the  sons  ;  who  in  default  of  issue  male  of  the  sons  would  take 
under  the  ultimate  limitation  to  the  right  heirs  of  the  parent. 

Holroyd,  contra,  contended  that  no  estates  were  given  to  the  four  nephews 
or  their  tons  beyond  estates  for  their  lives.  The  words  themselves  of  the  de- 
vising clauses  carry  no  greater  estate,  Und  there  are  no  words  in  any  other  part 

(a)  lb.  397,  which  is  the  same  ai  WUd's  case,  6  Rep.  16.  b. 
(h)  Ante,  603. 
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of  the  will  to  shew  that  the  testator  intended  to  give  them  any  greater  estates 
than  the  words  of  the  devising  clauses-  import.  And  it  would  be  strange  to 
raise  such  an  implication  from  the  situation  of  the  testator's  family,  and  the 
conjecture  of  what  might  have  been  his  intention,  when,  in  the  first  part  of  the 
will,  where  he  is  even  devising  all  his  estates  to  his  own  child,  if  he  had  any, 
he  expressly  gives  that  child  only  a  life  estate.  After  the  devise  to  the  first 
and  other  sons  of  the  several  nephews  in  succession,  without  words  of  inherit- 
ance, the  limitation  over  is  **  for  default  of  such  issue,''  not  for  defaalt  of  issue 
generally ;  which  must  be  confined  to  the  first  and  other  sons,  the  only  issue 
spoken  of,  and  is'the  same  in  grammatical  construction  as  if  he  had  said,  *'  in 
default  of  such  first  and  other  sons."  There  is  nothing  in  the  whole  will  to 
shew  that  the  testator  did  not  intend  what  he  has  said,  according  to  the  plain 
and  grammatical  import  of  the  words.  For  he  makes  present  provision  for  three 
of  his  nephews  and  for  their  sons,  for  their  lives^  and  gives  the  fourth  nephew 
and  his  sons  a  chance  of  succeeding  to  the  three  estates ;  and  k  is  only  afier  the 
death  of  those  four  .nephews  and  their  sons,  that  he  limits  the  whole  ultimately 
to  his  brother  Joseph  for  life,  with  remainder  in  fee  to  bi^  nephew  Joseph,  the  son 
of  that  brother.  It  is  rather  to  be  inferred  from  the  whole  will,  that  the  testator 
knew  how  to  give  estates  for  life  and  in  fee;  that  he  also  knew  how  to  create 
estates  tail  if  he  had  intended  to  do  so;  and  the  whole  of  the  will  is  very  arti- 
ficially drawn.  Upon  the  whole  he  contended,  that  looking  to  the  words  of 
the  will,  and  collecting  the  intention  of  the  testator  from  them,  and  not  from 
conjecture,  nothing  appeared  .to  shew  an  intention  to  give  the  fogr  nephews  es- 
tates tail ;  but  if  such  intention  could  be  conjectured,  it  was  sufficient  to  say 
with  Lord  Kenyan,  in  Hay  v.  Lard  Coventry,  3  Term  Rep.  86,voluit  sed  nan 
dixit,  [Lord  EUenborough,  C.  J.  You  contend  that  nee  voluit  nee  dixit.'] 
He  also  cited  an  opinion  delivered  a  few  days  before  by  the  Lord  Chancellor  in 
Wild  V.  Crisp,  that  the  Courts  were  bound  to  construe  a  will  according  to  the 
words  of  it,  unless  an  implication  absolutely  necessary  to  give  effect  to  the  tes- 
tator's intention  required  a  construction  different  from  the  ordinary  sense  of 
the  words :  and  referred  to  what  was  said  by  Ld.  Ch.  J.  Vaughan  in  Gardner 
?.  Sheldon,  Yaugh.  261 — 3,  to  the  same  purpose :  and  also  to  Bevestan  v.  Hus-^ 
ieyt  Skin.  335,  562.  And  though  this,  he  observed,  was  not  a  question  be- 
tween a  devisee  and  the  heir  at  law ;  yet  being  between  the  devisee  and  the 
haras  foetus,  it  mnst  receive  the  same  construction.  But  lie  relied  principally 
upon  the  cases  of  Denne  d.  Briddon^v,  Page,{a)  and  Hay  v.  The  Earl  if 
Coventry,  3  Term  Rep,  83,  as  being  very  closely  in  point :  and  denied  that  this 
had  been  distinguished  in  principle  from  them,  because  there  the  issue  of  the 
sons  were  provided  for ;  as  the  question  had  arisen  opon  the  limitations  to  the 
daughters,  which  were  the  same  as  those  to  the  sons  in  the  present  case.  And 
here,  to  make  the  nephews  take  estates  tail  would  n^anifestly  enable  them  to 
defeat  the  testator's  intention,  as  they  might  cut  off  the  entail  and  prevent  the 
sons  from  taking,  ^rho  it  was  clear  the  testator  meant  should  take  as  purchas- 
ers :  besides,  that  express  estates  for  life  only  were  given  to  the  nephews  by 
the  will.  And  as  to  the  cases  or  dicta  where  a  devise  to  one  and  the  children, 
or  men  children  of  his  body,  had  been  held  to  give  him  an  estate  tail  or  in  tail 
male ;  that  was  by  reading  children  of  the  body  as  issue  of  the  body,  where 
there  were  no  children  in  being  at  the  time  of  the  devise.  And  in  Sonday*s 
case  the  limitations  over  were,  if  the  preceding  taker  had  no  issue  male; 
which  altogether  distinguishes  it  from  the  present. 

Ahbati  was  heard  in  reply,  in  the  course  of  which  he  principally  endeavour- 
ed to  distinguish  this  from  the  cases  of  Denne  v.  Page  and  Hay  v.  Ld,  Coven- 
try, by  saying  that  he  was  not  precluded  from  arguing,  that  "  in  default  of 
such  issue"  meant  issue  of  the  nephews,  as  the  counsel  in  those  cases  were  by 
reason  of  the  previous  provision  there  made  for  the  issue  of  the  sons.    But  he 

(4)  Ante,  603. 
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adiiiitled,  that  he  couid  not  sacceed,  unless  he  conld  satisfy  the  Court  .that 
there  was  a  general  intention  of  the  testator  to  give  estates  of  inheritance  to 
the  respective  families  of  his  nephews.  And  having  again  urged  that  the  Court 
could  have. no  leaning  in  this  case  against  such  a  construction  of  the  will  as 
would  favour  the  general  kitent,  against  ooe  who  was  himself  only  a  devisee, 
and  not  the  heir  at  law,  who  was  always  favoured  in  the  construction  of  wills ; 
Bayleffj  J.  said,  that  he  knew  of  no  favourites  in  courts  of  law  :  hut  the  Court 
would  give  the  estate  tp  those  to  whom  the  testator  had  given  it :  and  if  he  had 
not  disposed  of  it,  the  heir  at  law  took  it  of  course.    And 

IxMrd  Ellbnboeouob,  C.  J.  said,  that  the  heir  at  law,  or  the  hmres  foetus^ 
would  equally  take  that  which  the  testator  had  not  given  away  to  any  other. 
And  it  having  been  intimated,  that  the  property  in  dispute  was  of  great  value, 
and  that  geollemen  had  taken  notes  on  both  sides  for  a  second  argument  if  the 
Court  entertained  any  doubt ;  his  Lordship  added,  that  the  learned  counsel 
who  had  argued  the  case  had  made  the  best  of  their  materials ;  but  that  the 
arguments  urged  for  the  plaintiffs  had  not  raised  any  doubt  in  the  mind  of  the 
Court,  nor  were  the  Court  likely  to  feel  any  doubt  before  the  time  of  sending 
their  certificate  to  the  Lord  Chancellor.  There  was  not  only  no  necessary  im* 
plication,  as  there  must  be  to  warrant  giving  to  the  sons  of  the  nephews  a  larger 
estate  than  for  life ;  but  it  did  not  appear  that  there  was  even  a  probable  inten- 
tion in  the  testator  that  they  should  take  larger  estates. 

The  following  certificate  was  afterwards  sent  to  the  Lord  Chancellor. 

This  case  has  been  argued  before  us  by  counsel :  we  have  considered  it, 
and  are  of  opinion,  that  •  the  plaintiff  Thomas  Foster^  the  nephew,  Thvmas 
Foster  the  younger,  deceased,  the  eldest  son  of  the  said  Thomms  Foster  the 
plaintiff,  the  said  Samuel  Warren  Foster,  and  the  plaintiff  Charles  Foster,  his 
OD>y  son,  respectively  took  estates  for  life  onJy^  under  the  abovemeotioned  will 
of  the  testator  Thomas  Foster,  in  the  said  estates  or  plantations  in  the  island 
of  Jamaica,  Eli^enborouoh. 

N.  Grose. 
S.  Le  Blanc. 
Nov.  361,  1809.  J.  Batlet. 


Boldero  and  Another,  surviving  Partners,  &c.  t;.  Jackson. 

llEait,612.    Nov.  34, 1809. 

The  defendant,  being  indebted  to  the  plaintiff's,  bis  b^inkera,  in  nearly  30,000/.,  about 
21,000^  of  which  was  secured  by  bonds,  (a  considerabfe  part  of  which  was  advanced 
by  them  when  stocks  were  below  501.),  agreed  with  them  that  they  shoaid  place 
f&fiWU.  to  bis  credit  in  account ;  for  which  he  was  to  purchase  50,000^  stock,  (then  at 
51  &,  1«4)  in  their  names,  and  account  to  them  for  the  dividends  upon  such  sto.ck  at 
from  the  lost  dividend  day;  aOer. which  agreement  the  plaintiffs,  acting  upon  the  basis 
of  it,  (though  the  defendant  never  purchased  the  stock  so  agreed  upon)  entered  in  their 
books  the  sum  of  25,0002.  to  the  credit  of  the  defendant,  and'  continued  to  honour  his 
drafts  from  time  to  time,  crediting  him  also  with  other  ssms  actually  paid  by  him,  and 
wrote  off  t\te  amount  of  bis  bon£  to  his  credit,  and  delivered  them  up  to  him. 

Held  that  this  agreement  to  repay  the  new  credit  of  25,000^  by  the  purchase  of  stock  as 
at  50/.,  when  fn  fact  it  was  more  at  the  time  of  the  agreement  made,  though  it  had 
been  less  when  a  considerable  part  of  the  money  was*  actually  advanced  upon  bis  gene- 
ral credit,  was  usurious  and  void  :  but  that  nevertheless,  the  sum  of.  25,000/.  credited 
under  that  agreement  by  the  plaintiffs  to  the  defendant  in  his  hanking  aa^mnt^  was  to 
be  reckoned  against  them  upon  balanciiig  the  account  of  debtor  and  creditor  between 
them. 

THIS  was  an  action  bronght  under  the  order  of  the  Lord  Chancellor,  and 
tried  before  Lord  ElUnhorough,  O.  J.  at  Guildhall,  in  which  a  verdict  was 
fonnd  for  the  plaintiffii,  with  such  damages  as  the  Court  should  direct  to  be  en- 
tered in  manner  hereinafter  mentioned,  upon  the  following  case. 

The  declaration  wa»in  covenant,  and  contained  two  counts;  the  first  on  a 
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de^  dated  the  Ist  of  September  1794,  between  the  deftttdaat  and  the  plaintilGi 
and  their  late  partners ;  whereby  the  defendant,  after  reciting  that  be  was  con« 
aiderably  indebted  to  the  plaintifia  and  their  late  partners,  for  moneys  advanced 
by  them  to  biro,  the  amount  whereof  could  not  then  be  exactly  ascertainedi 
covenanted  with  the  plaintiffs  to  pay  all  such  sums  as  he  was  then  indebted  to 
them  for  moneys  advanced  by  them  to  or  for  bis  use,  or  on  any  other  account 
whatsoever,  and  also  all  such  further  and  other  sums  which  they  or  any  <^them 
should  thereafter  lend  or  advance  to  bim,  with  interM.  A  breach  was  then 
assigned  in  not  paying  the  money  then  due,  money  advanced  during  the  lives 
of  each  of  the  deceased  partners,  and  since  their  deaths.  The  second  count 
was  on  a  deed  made  on  the  4th  of  March  1797,  between  the  defendant  and 
Alexander  Shaw,  and  the  plaintiffs  and  their  late  partners ;  whereby,  after  recit* 
ing  that  the  defendant  was  then  indebted  to  tbe  plaintiffs  and  their  late  partnerSy 
upon  bond,  and  for  moneys  advanced,  lent,  and  paid  by  them  for  bis  use  and 
on  his  account,  in  30,000/.  and  upwards ;  the  defendant  covenanted-  with  the 
plaintiffs  and  their  late  partners,  that  he  would,  from  time  to  time,  within  a 
calendar  mcAith  next  after  request  made  to  him,  pay  to  the  plaintiffs,  6lc,  or  the 
survivor,  ali  money  already  due,  with  interest,  and  all  such  money  as  they,  or 
any  of  them,  should  at  any  time  or  times  hereafter  advance,  tend,  and  pay  to 
aindfor  the  use  or  on  the  account  of  the  defendant,  with  interest  ft-om  the  ree- 
pective  times  of  the  advance.  A  breach  was  then  assigned  as  in  the  first 
count. 

.  The  pleas,  as  far  as  they  relate  to  the  question  before  the  Court,  were,  first, 
payment  generally;  and  secondly,  as  to  25,000/.,  part  of  the  money  in  the 
second  count  mentioned  to  have  been  advanced  after  the  making  of  the  deed 
in  that  count  mentioned,  an  usurious  agreement  made  on  the  16th  of  Oo 
tober  1798,  that  the  plaintiSs  and  their  late  partners  should  advance,  lend, 
and  pay  to  the  use  of  the  defendant  the  said  25,000/.,  in  consideration  whereof 
the  defendant  should  purchase  in  the  names  and  for  the  use  of  the  plaintiffii 
and  their  late  partners  50,000/.  Bank  3  per  cent,  cons.  ann.  and  in  the  mean 
time,  and  until  such  stock  should  be  purchased,  should  account  to  the  plaintiflfo 
and  their  late  partners  for  the  dividends  thereon  from  Midsummer^y  then 
last  past ;  and  that  for  the  purpose  of  securing  to  the  plaintiffs,  &c.  and  real- 
izing the  said  purchase,  the  defendant  should  deposit  in  their  hands  certain 
bills,  of  exchange  to  the  amount  of  18,000/.,  drawn  upon  Beckford  and 
Keighley,  and  accepted  by  them,  together  with  other  bills  of  lading  and 
policies  of  insurance  eqqal  to  the  sum.  required  to  purchase  the  said  50,000/. 
stock,  as  soon  as  the  same  should  come  to  the  hands  of  the  defendant.  That 
the  sum  required  to  purchase  the  said  50,000/.  stock  exceeds  25,000/.  by  a 
large  sum,  and  that  the  dividends  on  the  said  50,000/.  stock  amounted  to 
1500/.  a-year,  which  exceeds  5/.  per  cent,  on  the  25,000/.  advanced.  Thirdly, 
k  similar  plea  as  to  25,000/.  part  of  the  sums  mentioned  in  the  first  and  second 
counts.  The  replication  denied  the  corrupt  agreement  stated  in  each  of  the 
two  last  pleas,  and  concluded  to  the  country. 

It  was  proved,  that  the  defendant  had  in  1780  opened  an  account  with  the 
plaintiff's  house.  Between  that  time  and  the  20th  of  May  1794,  very  large 
advances  were  made  by  the  house  to  the  defendant.  On  that  day,  he  gave 
them  a  bond  for  10,000/.,  and  oa  the  22d  of  May  1794,  he  gave  them  a  bond 
for  10,900/.  When  these  two  bonds  -were  carried  to  the  defendant's  credit^ 
there  remained  a  balance  in  his  favour  of  35/.  195.  Sd.,  and  a  new  account 
was  opened,  in  which  he  was  credited  for  that  sum.  On  the  1st  of  September 
1794,  the  deed  mentioned  in  the  first  count  was  executed.  The  defendant's 
debt  continued  to  increase,  and  further  security  was  demanded :  upon  which 
the  deed  of  the  4th  March  1797,  mentioned  in  the  second  count,  was  exe* 
cuted.  On  the  dOth  of  June,  1798,  the  defendant  was  indebted  to  the  house, 
exclusive  of  the  two  bonds,  in  8534/.  6s,  2e/,,  making,  with  the  sums  for  which 
those  two  bonds  were  given,  29,434/.  65.  2d.    After  some  negociation,  an 
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igreement  was  made,  the  purport  of  which  was  stated  in  the  following  letter^ 
which  it  was  also  agreed  should  he  written  and  signed  by  the  defendant :  Lon- 
don, October  lath,  1796.  Measn.  Boldero,  Adey,  Lushingion,  and  Boldero. 
Qentiemen,  in  conseqaence  of  yonr  having  placed  to  the  credit  of  my  account 
with  yoor  houae  the  sum  of  96,000/.,  I  hereby  engage  to  purchase  in  your 
names  the  sura  of  50,000/.  Bank  3  per  cent,  consoHdcUed  annfiities,  and  to  ac- 
count to  you  for  the  dividends  thereon  from  Midsummer^ay  last  And  for 
the  pnrpose  of  securing  to  you  and  realizing  the  above  said  purchase,  I  pro- 
mise to  deposit  in  your  hands  certain  bills  of  exchange  to  the  amount  of 
18,000/.  sterling  drawn  upon  the  firm  of  Beekford  ^nd  Aeighky,  accepted  by 
them,  together  with  other  bills  of  lading  and  policies  of  insurance,  equal  to 
the  amount  of  the  sum  required  to  purchase  the  said  50,000/.  Bank  3  per 
eents,\  as  soon  as  the  same  shall  come  to  my  hands :  and  which  sum  of  25,000/. 
has  been  thus  applied  by  you,  at  my  desire,  for  my  accommodation.  (Signed) 
Henry  Jackson''  The  ^per  cents,  were  on  that  day  51  1-4.  They  had  for 
some  time  before,  and  when  large  advances  had  been  made  by  the  house  of 
the  defendant,  been  lower  than  50/.  In  pursuance  of  .the  above  agreement, 
the  25,000/.  was  put  in  figures  to  the  defendant's  credit  in  his  running  cash 
account,  althongh  no  money  was  paid  to  the  house  by  him.  On  the  same  16th 
of  October  1798,  the  house  debited  the  defendant  with  2568/.  I65.  as  for  the 
purchase  of  5000/.  stock,  at  the  price  of  the  day,  51  1«4.  The  house  C(m- 
tinued  as  before  to  honour  his  drafts,  and  to  make  and  receive  payments  on  his 
account ;  the  balance  of  which  payments,  subsequent  to  the  date  of  the  letter, 
and  up  to  the  time  of  his  bankruptcy,  which  took  place  in  October  1803, 
amounted  to  a  sum  exceeding  25,000/.  A  regular  interest  account  was  kept. 
Before  the  bankruptcy  of  the  defendant,  credit  was  given  to  him  in  account 
for  the  amount  of  the  bonds  before  mentioned,  and  they  were  delivered  up  to 
him  by  the  plaintiffii.  No  stock  has  ever  been  purchased  in  pursuance  of  the 
agreement.  The  question  was.  Whether  in  stating  the  balance  due  by  the  de» 
fendant  to  the  plaintiffs  upon  the  covenant  in  the  declaration,  he  were  entitled 
to  credit  for  the  25,000/.  and  interest,  for  which  he  had  credit  in  account  on 
the  16th  of  Octidnr  1798 1  If  he  were,  then  the  balance  due  to  the  plaintiffii 
will  be  26,991/.  25.  6(/. ;  for  which  the  verdict  in  that  case  is  to  be  entered  : 
If  he  were  not,  then  the  balance  due  to  the  plaintiffs  will  be  58,241/.  25.  61/., 
for  which  the  verdict  in  that  case  is  to  be  entered. 

Dampier  for  the  pluntiffs.  It  appears  upon  the  case  that  the  plaintifis  have 
really  advanced  to  the  defendant  in  principal  and  interest  sums  equal  to  the 
larger  .balance  now  claimed  by  them ;  and  the  defepdant  attempts  to  reduce 
that  balance  by  ooneidering  the  fictitions  credit  of  25,000/.  with  the  interest 
thereon,  agreed  to  be  carried  to  his  account  by  the  plaintiffs  as  a  real  payment 
made  by  him  under  the  circumstances  of  the  case,  and  principally  under  the 
agreement  of  the  16th  of  October  1798.  It  must  be  admitted  that  this  agree- 
ment, made  when  the  stock  to  be  purchased  by  the  defendant  was  above  50/. 
stipulating  for  such-  purchase,  to  be  made  at  the  rate  of  the  stock  at  50/.  was 
illegal  and  invalid  ;  though  it  were  made  io  reimburse  the  plainti£&'  honse  for 
advances  made  by  them  by  the  sale,  of  stock  when  it  was  under  50/.  If 
the  agreement  theft  cannot  stand  in  their  favour,  it  ought  to  be  set  aside, 
in  toto,  and  the  account  should  be  taken  between  the  parties  upon  the  real 
advances  and  payments  which  have  taken  place ;  that  is  by  debiting  the  defend- 
ant with  the  mooey  actually  received  by  him  from  the  house,  with  legal  inter- 
est thereon,  and  crediting  him  only  with  the  sums  actually  paid  by  him.  The 
whole  account,  as  it  now  stands  upon  paper,  is  unreal :  the  credit  of  25,000/. 
agreed  to  be  given  to  him,  with  the  interest  thereon,  is  merely  fictitious ;  and 
it  is  by  means  of  that  fictitious  credit  only,  that  the  defendant  now  seeks  to 
liquidate  the  principal  sums  and  interest  due  on  his  bonds,  as  if  that  amount 
in  cash  had  been  paid  to  the  house.  The  plaintiffs  do  not  claim  this  25,000/. 
as  an  advance:  they  say  that  it  was  not  advanced  :  it  is  the  defendant  who 
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says  it  was  ao  advance ;  Uiougti  he  insists  thai  he  is  not  to  be  charged  with  it 
by  reason. of  the  usurious  agreement:  and  yet  he  claims  to  have  the  benefit  of 
the  payments  made  by  m^ans  of  this  fictitious  advance.  An  invalid  agreement 
has  been  entered  into  upon  the  basis  of  a  fictitious  advance,  wUch  in  truth 
was  not  made ;  but  upon  the  assumption  of  such  fictitious  advance  the  sums 
really  due  upon  legal  securities  have  been  given  up :  ^nd  the  defendant  now 
^  insists  on  giving  effect  to  the  illegal  agreement,  so  ^r  as  he  is  to  be  benefitted 
by  the  surrender  of  those  securities :  while  he  endeavours  to  avoid  it  in  respect 
to  the  consideration  agreed  to  be  paid  by  him  for  the  benefit  he  has  received^ 
[Lord  ElUnbarwgh,  C.  J.  Would  not  this  argument  apply  as  a  cure  for  nsu* 
rious  contraets  in  general.  It  may  be  «aid,  that  there  was  no  contract  for  a 
loan,  because  the  contract  was  iUegal.  If  the  parties  agreed  to  consider  this 
credit  as  a  sum  paid  in  hand  at  the  time  upon  a  new  agreement,  why  should  it 
not  be  so  considered  in  a  court  of  justice?]  If  a  payment  *  in  money  had 
actually  been  made,  the  legal  conseqnences  arising  upon  the  faots  must  have 
attached  :  in  that  case  the  house  would  at  least  have  had  the  benefit  of  the 
payment  in  money,  instead  of  putting  down  so  many  figures  upon  paper,  which 
was  all  that  passed  upon  the  occasion :  but  the  plaintiffs  have  derived  no  bene- 
fit from  the  agreement :  it  has  never  been  carried  into  effect ;  'they  have  given 
up  good  securities  for  that  which  turns  out  to  be  waste  paper,  and  they  only 
desire  that  the  credit  for  25,000Z,  which  has  been  carried  in  figures  to  the  de- 
fendant's account,  without  anf  actual  payment  or  value  for  it,  may  be  struck 
out,  and  each  party  be  put  in  the  same  condition  as  before  this  void  agreemenL 

Scarlett^  contra,  was  stopped  by  the  Court. 

Lord  Eli^enborough,  C.  J.  How  can  it  be  said,  that  this  agreement  has 
not  been  carried  into  effect  7  The  transaction  is  treated  as  an  imaginary  one, 
and  the  credit  given  to  the  defendant  for  the  95,000/.  agreed  upon  is  said  to 
be  a  fictitious  credit ;  but  I  cannot  call  it  so :  it  is  a  real  credit  .  On  the  one 
hand,  the  plaintiffs  carried  that  sum  to  the  credit  of  the  defendant  in  their 
account  with  him,  as  if  it  were  so  much  money  paid  by  hiih  into  his  banking 
aocbunt :  on  the  other  hand,  he  drew  upon  them  in  consequence  of  such  credit 
for  different  sums  as  he  wanted  them :  it  can  make  no  diflference  in  this  res- 
pect whether  he  drew  for  a  part  or  for  the  whde, 
.  Ghose,  J.  agreed^ 

Le  Blanc,  J.  The  25,000/.  was  entered  in  the  plaintiff's  books  as  an  arti- 
cle of  credit,  to  the  defendant's  account,  and  he  drew  for  it  as  he  wanted  it. 
The  credit  cannot  therefore  be  said  to  be  fictitioqs. 

Bayley,  J.  If  the  plaintiffs  had  advanced  the  money  to  the  defendant  with 
one  hand,  and  received  it  back  with  the  other,  in  discharge  of  the  bonds;  no 
objection  could  hare  been  made  to  it  as  a  fictitious  credit.  But  this  is  in 
effect  the  same  thing ;  the  plaintiff,  upon  the  faith  of  the  agreement  stated  in 
the  case,  have  given  the  defendant  credit  for  the  25,0002»  as  so  much  money 
paid  by  him. into  his  account;  and  they  have  given  him  credit  for  the  amount 
of  the  bonds,  which  were  delivered  up  to  him :  and  now  they  would  throw 
these  items  of  credit  out  of  their  books  as  fictitious. 

Verdict  to  he  entered  for 
.    26,99U.  25.  6c/. 


Sir  Walter  Stirling  and  Others  v.  Vaughan. 

11  Bait,  619.    Nov.  25, 1809. 

A  prize  taken  by  the  nsvy  and  arm  j  conjointly  ia  inaunible  on  account  of  the  interest  of 
the  captors,  under  the  at.  45  G.  3.  c.  72.  a.  3,  which  granta  prize  ao  taken  to  the  con- 
joint  captors  afler  condemnation,  aubject  only  to  the  apportionment  of  the  crown  aa  to 
the  respective  shares. 

THIS  was  an  action  on  a  policy  of  insarance  e&cted  by  the  plaintiflSi,  as 
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agents,  upon  a  ship  called  the  Prize,  No.  3.  and  her  cargo  from  Monte  Video 
to  London.  '  The  subject  of  insurance  was  a  prize  uken  from  the  Spaniards 
bj  the  conjoint  ft>rces  of  the  armjr  and  na?j  upon  the  expedition  to  the  fiver 
Plata :  and  the  interest  was  averred  by  the  first  count,  to  be  in  the  King ;  by 
the  second,  to  be  in  the  Captors ;  and  the  third  count,  without  averring  afiy 
interest,  alleged  that  it  was  not  in  his  majesty,  or  in  any  of  his  subjects.  The 
loss  was  alleged  to  be  by  the  perils  of  the  sea  on  the  voyage  home.  At  the 
trial  before  Lord  Elknkorovgh,  C:  J.  at  Guildhall,  Admiral  Mvrray  was  cal- 
led as  a  witness  to  shew  on  whose  account  the  insurance  was  effected ;  and  he 
deposed,  that  after  the  capture  of  this  and  other  prizes  by  the  conjoint  forces 
employed  on  the  expedition,^  Mr.  Blacker  was  appointed  prize  agent  for  ships 
by  the  naval  and  military  commanders,  to  act  on  behalf  of  all  interested  in  the 
capture ;  and  from  him  orders  weire  received  at  home  to  insure  every  thing  in 
which  the  captors  were  interested ;  but  it  did  not  appear  that  Blazer  had 
received  any  appointment  or  direction  from  the  Treasury  or  any  other  depart- 
ment of  government  authorizing  him  specifically  to  insure  or  take  care  of  the 
interests  of  the  crown,  further  than  as  such  an  authority  tnight  by  law  be  in* 
ferred  from  his  appointment  as  prize  agent  by  the  captors,  and  the  directions 
received  by  hini^  from  them  to  act  on  behalf  of  all  interested  in  the  capture. 
Neither  was  tliere  nfny  evidence  of  the  King's  having  repudiated  such  an  authori- 
ty. The  prize  was  lost  by  the  perils  of  the  sea  in  her  voyage  homewards,  and 
before  any  condemnation  of  her  in  the  Court  of  Admiralty.  Under  these  cir- 
cumstances Lord  Ellenborough,  C.  J.  left  it  to  the  jury  to  infer  ah  aathority 
from  the  crown  to  the  captors  to  cause  insurance  to  be  made,  or  an  adoption 
of  it  when  made  on  behalf  of  its  interest  in  the  prize,  in  which  the  captors 
themselves  had  at  least  an  eventual  interest :  and  considering  that  the  plaintifiTs 
were  entitled  to  recover  either  on  the  first  or  second  count :  though  he  relied 
principally  at  the  time  upon  the  former ;  his  Lordship  advised  the  jury  to  fuid 
a  verdict  for  the  plaintiff;  which  they  did  accordingly. 

A  new  trial  was  moved  for  in  this  term  upon  two  grounds;  1st,  That,  ad- 
mitting the  King  to  have  an  insurable  interest  in  a  prize  before  condemnation, 
yet  that  there  was  no  evidenee  to  shew  that  the  insurance  was  authorized  by 
or  in  fact  made  on  account  of  his  majesty,  so  as  to  warrant  the  verdict  for  the 
plaintiff  on  the  first  count*  That  the  direction  given  by  the  captors  to  their 
prize  agent,  to  insure  on  behalf  t>f  (dl  interested  in  the  capture,  was  evidently 
meant  only  to  express  the  interests  of  the  captors  themselves,  which  rn  the 
event  of  condemnation  would  have  been  vested  in  them :  and  there  was  no 
contemplation  at  the  time  of  the  separate  interest  of  the  crown.  2d1y,  That 
the  verdict  could  not  be  sustained  on  the  second  count,  which  averred  the  in- 
terest to  be  in  the  captors ;  for  before  condemnation  they  had  no  insurable  in- 
terest :  they  had  not  even  a  right  to  call  for* an  adjudication  tn  the  Admiralty 
Court :  for  the  crown  might  release  the  capture  at  any  time  before  condemna^ 
tion;  as  was  established  in  the  case  of  the  Elsebe,  5  Rob.  Adm.  Rep.  173; 
and  the  captors  could  not  then  proceed  further  to  call  for  an  adjudication. 

The  Attomeff 'General,  Garrow  and  Taddy  now  shewed  caqse  against  the 
rule  for  a  new  trial,  and  insisted  strongly  upon  the  plaintiff's  right  to  sustain 
the  i^rdict  upon  the  second  count,  alleging  the  interest  to  be  in  the  captors. 
This  point,  they  said,  was  decided  in  the  Chnoa  case,  Le  Cras  v,  Hughes,  Park 
on  Ins.  (6th  edit.)  368,  the  prize  there  insured  was  made  by  the  joint  capture 
of  the  army  and  navy,  and  one  of  the  counts  averred  the  interest  to  be  in  the 
captors :  and  the  Court  expressly  decided,  that  the3r  had  an  insurable  interest 
before  condemnation.  And  though  that  decision  has  been  questioned  by  in- 
dividual judges  of  great  respect  and  authority(a)  supposing  it  to  have  been  de- 

(a)  See  the  aom  of  all  the  opinioDi  in  tbe  report  of  Lueena  v.  Cravfurd,  in  Dom.  Proe. 
2  New  Rep.  868,  whers  the  whole  Mihjeot  of  insurablt  ietersiti  it  rery  amply  diicuieed. 
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cided  upon  the  ground  that  a  mere  expectation  of  a  grant  from  the  crown  after 
condemnation  was  insurable ;  yet  that  case  is  not  denied  to  be  stipportable  on 
other  grounds ;  and  it  has  nefer  been  over-rnled  by  •the  judgment  of  any  court. 
And  now,  since  the  stat.  45  Geo.  3.  c.  72.  s.  3,  vesting  the  property  of  all 
prizes,  taken  by  the  cobjoint  force  of  the  army  and  navy,  in  the  conjoint  cap* 
tors,  after  condemnation ;  the  doubt,  which  was  suggested  against  that  deci- 
sion, that  part  of  the  captors  there,  namely  the  armyy  had  no  interest  in  the 
prize  even  after  condemnation,  and  could  only  have  been  entitled  to  share  by 
tlie  mere  grace  of  the  crown,  is  done  away.  It  is  true,  that  the  crown  may 
still  release  the  prize  before  condemnation ;  but  that  grows  out  of  its  preroga* 
tive  of  making  peace  or  war,  and  has  no  relaticm  to  the  question,  of  pro* 
perty.  For,  since  the  act  in  question,  though  the  property  is  still  condemned 
in  point  of  form  to  the  crown,  yet  the  joint  captors,  (as  the  navy  before  had 
under  the  naval  prize  act  and  the  king's  proclamation,)  have  the  absolute 
interest  in  the  property  immediately  upon  condemnation :  and  this  was  held 
in  Morrough  v.  Camyns^  1  Wils.  311,  to  relate  back  to  the  time  of  the  cap- 
ture. [I^rd  Elienbaraugk^  C.  J.  said,  that  the  right  of  releasing  before 
condemnation  was  an  implied  exception  in  the  grant  of  prize  by  tlw  orown. 
The  grant  of  the  subject-matter  must  be  understood  with  this  proviso,  that 
it  remains  in  the  crown  to  grant  up  to  the  time  of  condemnation :  for  the 
crown  cannot  do  any  thing  in  disparagement  of  its  own  grant  any  more  than 
a  subject.]  At  all  events,  the  captors  had  in  the  mean  time  a  lawful  posses* 
sion,  authorized  by  the  king's  command  to  seize  the  property  of  the  enemy, 
which  gave  them  a  special  property  in  the  prize,  subject  to  vest  absolutely  up- 
on condemnation ;  and  this  was  sufficient  to  give  the  captors  an  insurable  in- 
terest The  power  of  the  crown  to  release  the  prize  to  the  captured  before 
condemnation  is  only  a  qualification  of  the  right  of  the  captors ;  the  crown  cap 
no  longer  take  the  prize  to  its  own  use  or  give  it  to  another.  But  supposing 
there  were  any  technical  objection  to  considering  this  as  an  insurable  interest, 
against  the  plain  understanding  of  mankind  upon  the  subject,  and  the  long  es- 
tablished practice  of  insuring  captures  made  by  the  King's  ships  or  by  priva- 
teers at  sea,  it  seems  to  be  admitted  on  all  haadb  thai  tbe^crown  has  an  insure* 
ble  interest  in  prizes  made  by  its  own  officers,  and  which  are  ever  proceeded 
against  and  condemned  in  the  name  of  the  crown.  Then,  in  furtherance  of 
the  interest  of  the  crown  in  the  prize,  the  captors,  who  are  acting  by  the  com* 
roand  and  for  the  benefit  of  the  crown,  may  well  be  considered  as  having  an 
implied  authority  to  insure  the  captured  propc^y.  The  insurance  was  direct* 
ed  to  be  made  for  all  interests.  The  King  might,  if  he  pleased,  have  repudi- 
ated the  insurance  so  far  as  his  separate  interest  was  concerned :  but,  without 
an  express  renunciation,  it  may  fairly  be  assumed  that  the  captors  had  his  au* 
thority  for  doing  every  thing  usuaL  and  proper  for  the  preservation  of  the 
captured  property,  and  among  other  things  for  insuring.  [Lord  ElUnborough^ 
C.  J.  The  law  will  presume,  if  nothing  appear  to  the  contrary,  that  every 
person  accepts  that  which  is  for  their  benefit.  And  here  it  is  for  the  benefit 
of  the  crown  to  preserve  the  prize,  if  it  were  only  for  the  purpose  of  securing 
to  the  captors  the  reward  which  its  bounty  had  provided  for  them  in  the  event 
of  condemnation.  Besides,  the  tk  facto  captors  have  a  special  property  in  the 
thing  captured,  founded  upon  a  lawful  possession,  which  they  hold  for  those 
who  are  ultimately  found  to  be  interested  in  it :  and  unless  it  be  shewn  to  be 
a  mere  tortious  capture,  it  must  be  taken  to  be  a  lawful  capture  and  possession 
by  them.  That  view  of  the  subject  relieves  it  from  all  question,  whether,  a 
mere  expectation  of  a  subsequent  grant  from  the  crown  be  insurable  as  an  in* 
terest  in  the  subject  matter.]  Insurances  are  constantly  effected  by  the  orders 
of  a  supercar^,  and  no  inquiry  is  ever  made  at  the  trial  as  to  his  authority :  it 
b  taken  to  arise  from  the  nature  of  his  employment,  which  is  to  superintend 
and  preserve  the  property  of  Us  employer  committed  to  his  charge.    So  here. 
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it  18  equaUy  Che  duty  of  the  captors  U>  pves^va  by  all  reaaonable  oare  the  pro* 
perty,  when  captured  from  the  enemy,  as  to  make  the  capture ;  and  inaurance 
is  one  of  the  most  ordiiury  means  of  preserving  naval  capture. 

Parkf  Manyaif  and  Carr,  on  behalf  of  the  defendant,  the  underwriter, 
argued,  First,  that  the  evidence  did  not  support  the  first  count,  averring  the 
interest  to  be  in  the  king;  for  the  policy  refers  to  Blocker's  letter;  stating 
that  the  vessel  was  "  valued  at  6000/.  as  per  W.  Blocker's  letter  of  the  10th 
of  September ;"  and  .in  that  letter  Blacker  requires  the  insurance  to  be  made 
on  account  of  the  captors.  And  though  Admiral  Murray  said  at  the  trial, 
that  Blacker  was  appointed  agent  of-  the  prizes  for  the  benefit  of  oil  interested^ 
that  must  be  understood  in  t^  sense  i»  which  the  parties  themselves  meant  it 
at  the  time»  which  was  evidiently  intended  only  to  apply  to  the  captors  them- 
selves, without  any  contemplatioa  of  the  interest  of  the  crown*  Then,  though 
every  person  may  be  presumed  to  ratify  that  which  is  done  for  his  benefit;  yet 
it  musfc  first  be  shewn  that  the  thing  done  was  intended  for  the  benefit  of  the 
party  whose  ratification  is  implied.  And  the  cases  of  Lucena  v.  Craufurd, 
3  New  Rep.  269,  &c.  and  Routh.  v.  Tkompson^{a)  shew  that,  where 
the  insurance  is  effected  with  another  view,,  the  assured  cannot  secure  them* 
selves  by  averring  an  interest  in  the  (urown,  whose  benefit  was  not  intended 
at  the  time,  though  the  crown  had  an  insurable  interest  [Lord  ElUnhorougk^ 
C.  J.  observed,  that  in  the  latter  case  it  was  specifically  found  as  a  fact,  that 
the  insurance  was  made  on  account  of  the  captors :  aind  it  ^[>peared  that  they 
had  no  insurable  interest  in  the  subject-matter  at  the  time  of  the  capture 
made.]  Inlauema  v.  Craufurd  evidence  was  given,  by  Mr.  Rose  of  the  Trea^ 
sury,  to  shew  the  adoption  of  the  insurance  by  the  crown.  At  any  rate,  they 
added,  the  crown  could  not  be  entitled  to  the  beoefit  of  the  iusuranceas  upon  an 
implied  authority,  if  it  would  not  hare  been  liable  also  to  the  e3ipence  of  the 
premiums ;  which  liability  they  denied,,  in  the  absence  of  any  proof  that  the 
orown  had  adopted  the  act  of  the  agent.  And  it  would  be  stsange  to  imply 
an  authority  frem  the  crown  to  insure  prize  ships  in  its<  name  for  the  benefit 
of  the  captors,  when  it  nerer  insured  its  own  ships.  It  miqr  even  be  ques- 
tioned whether,  a  priori^  it  be  for  the  benefit  of  the  crewn  to  ifisure  in  gene- 
ral ;  though  it  may  happen  to  be  so  in  a  perticular  case  in  the  event  Secondly, 
they  argued  that  the  captors  had  no  insurable  interest,  as  well  on  the  general 
ground,  which  has  been  so  often' before  discussed,  as  on  the  recent  statute  45 
Geo.  3h  c  72.  s.  3,  which,  they  observed,  only  gave  the  interest  and  property 
in  any  prize,  taken  by  the  conjoint  forces  of  the  navy  and  army,  to  the  ca(^ 
tors  ''  after  final  adjudication  thereof  as  lawful  prize''  in  the  Court  of  Admi- 
ralty ;  and  that  too,  subject  to  the  King's  apportioiMnent  as  to  the  shares :  and 
till  condemnation  the  interest  remains  entirely  in  the  crown,  because,  as  it 
appears  by  the  case  of  the  Els^e,  S  Rob.  Adm.  Rep.  173,  the  crown  may 
release  it.  With  respect  to  the  captors  having  an  insurable  interest  on  ac- 
count of  their  having  a  lawful  possession ;  it  was,  they  said,  begging  the  ques- 
tion ;  for  till  condemnation  if  could  never  be  ascertained  whether  the  posses- 
sion were  lawful  or  not:  and  the  liability  over  of  the  captors  for  costs  and 
damages  applied  rather  to  an  illcfal  than  to  a  legal  capture.  [Bayky,  J. 
Lord  Eldon,  in  the  ease  o£  Lucmtm  v.  Craufurd,  ^  New  Rep.  323,  did  not 
deny  that  captors  might  have  an  insurable  kiterest^  grounded  upon  a  lawful 
possession^  coupled  with  the  Kabtiity  to  answer  for  it.  Lord  Ellenhorough^ 
C.  J.  Tliey  nught  maintain  trespass  or  troser  against  a  wrongdoer  upon  that 
poesesRon.]  It  was  doubted  in  Lucenm  v.  Craufurd  whether  the  commission- 
ers could  have  maintained  such  actions.  [Lord  Ellenborougk,  C.  J.  The 
douht  there  arose  upon  the  particular  circumatancea  of  the  case ;  because  the 
GooamissioMers  had  not  the  possession,  nor  any  right  to  the  possession,  of  the 
prize  till  it  was  brought  into  port :  and  that  was  the  great  difficulty  of  the  case. 

(•)  Ante,  498. 
Vol.  VI.  38 
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Bat  I  cannot  consider  this  as  a  mere  expectative  interest.]  It  is  a  suffi- 
cient answer  to  the  second  count,  that  the  captors  had  no  property  in  the 
goods,  by  the  late  act,  before  condemnation ;  and  without  property(a) 
they  had  no  insurable  interest  in  them.  And  as  to  the  first  count,  if.it 
were  a  matter  of  fact,  whet  -  the  captors  had  an  authority  from  the  King  to 
insure,  and  did  insure  on  his  account,  and  it  were  not  necessarily  to  be  pre* 
sumed  from  the  relation  in  which  they  stood  to  the  crown;  then  the  defend- 
ant was  entitled  to  have  that  fact  found  in  the  negative  upon  the  evidence  laid 
before  the  jury  at  the  trial. 

Lord  Ellenborough,  C.  J.  A  general  verdict  has  been  given  for  the  plain- 
ttfT  upon  the  declaration  in  this  case,  which  contains  three  different  averments 
of  interest  in  so  many  counts ;  one  of  them  averring  the  interest  to  be  in  the 
King ;  -another^  in  the  captors ;  and  a  third  in  some  person  other  than  his  ma- 
jesty or  any  of  his  subjects.  The  latter  count  is  out  of  the  question  ;  no  evi- 
dence having  been  given  of  any  authority  from  such  other  person  to  insure ; 
the  verdict,  therefore,  must  be  sustained,  if  at  all,  either  upon  the  first  or  se* 
cond  count  The  subject-matter  of  the  insurance  was  a  prize  taken  by  the 
army  and  navy  conjointly ;  and  the  wprds  in  which  the  authority  is  stated  to 
have  been  given  to  Blackerio  insure  were,  that  he  was  appointed  prize  agent 
for  ships  by  the  naval  and  military  commanders,  to  ad  an  hekalf  of  idl  intt' 
rested  in  the  capture ;  and  under  that  authority  he  directed  the  insurance  in 
question  to  be  made.  The  inclination  of  my  mind  at  the  trial  was,  that  this 
might  be  considered  as  a  specific  authority  to  act  on  behalf  of  the  King  as 
well  as  of  the  immediate  captors ;  but  I  would  not  rely  altogether  on  that, 
when,  according  to  the  more  obvious  and  probable  meaning  of  the  words,  the 
authority  was  meant  to  be  given  for  the  benefit  of  the  captors,  under  the  ap- 
propriation of  the  crown  by  virtue  of  the  prize  act  of  the  45  Geo.  8.  That 
brings  it  to  the*^^ question  of  interest  in  the  captors  under  that  statute ;  Whe- 
ther before  condemnation  they  tiave  such  a  vested  interest  in  the  subjed-mat- 
ter  as  is  by  law  capable  of  being  insured  ?  And  therefore  my  opinion  will 
not  clash  with  any  opinion  delivered  in  any  other  case,  nor  with  the  letter  or 
spirit  of  the  stat.  19  Geo.  2.  (c.  37,)  against  gambling  or  wagering  policies. 
But  though  the  verdict  would  be  sustainable  upon  this  short  ground,  yet  I 
wish  to  consider  the  case  more  at  large.  For  all  valuable  purposes,  the  cap- 
tors, as  such,  must  be  taken  to  represent  the  crown  :  and  in  the  case  of  jLv- 
eenayi,  Craufurd  it  was  considered  by  the  same  noble 'and  learned  person, 
Ld.  Eldont'2  New  Rep.  923,  whose  opinion  has  .been  adverted  to,  that  the 
King  has  an  insurable  interest  in  a  prize  before  condemnation  :  and  yet  that 
till  condemnation,  there  remains  something  wanting  to  complete  the  vesting 
of  the  full  property  in  the  crown,(6)  and  to  enable  the  crown  to  grant  it  to 
others  as  against  the  original  owners.  It  is  the  sentence  of  a  Court  of  Admi- 
ralty upon  the  question  of  prize  which  concludes  the  question  of  property 
against  the  original  owners,  according  to  the  case  of  Hughes  v.  Cornelius^  2 
Show.  232.  T.  Ray.  473,  and  Skin.  59.  Then  by  the  act  of  the  45  Geo.  3, 
the  crown  gives  up  its  right  in  the  prize  to  the  captors,  subject,  however,  as 
before,  to  the  final  adjudication  of  the  property,  aa  prize,  by  the  Court  of  Ad- 
miralty. But  it  is  said,  that  the  crown  may  still  release  the  prize  to  the  cap- 
tured before  condemnation,  and  therefore  the  captors  cannot  have  an  insurable 
interest  in  the  property.  But  that  right  of  the  crown  trenches  no  more  upon  the 
insurable  interest  of  the  captors  under  the  statute,  than  upon  that  of  the  King 
himself.  It  is  then  objected,  that  the  property  in  the  prize  may  never  become 
vested  in  the  captors.  It  is  vested,  however,  as  far  as  the  crown  has  any  right 
to  vest  it,  defeasible  no  doubt  by  an  adjudication  of  the  Court  of  Admiralty 
against  the  captors  to  restore  the  prize  to  the  former  owners :  but  is  it  not  in 

(a)  Vide  2  New-Rep.  307. 
(»)  Vide  a.  319,  320. 
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oommoQ  eicperience  that  a  defeaaible  interest  is  insurable  t  It  is  the  case  of 
every  consignee  of  goods  under' a  bill  of  lading :  the  goods  on  their  passage 
home  are  liable  to  be  stopped  in  transitu,  and  his  interest  defeated  :  yet  can 
it  be  said,  that  the  property  is  not  so  far  vested  in  the  consignee  as  to  entitle 
him  to  insure.  The  indefeasibility  of  the  property  therefore  is  not  the  crite- 
rion of  an  insurable  interest.  Again,  what  is  the  case  of  an  executor?  Pro- 
bate is  necessary  to  complete  his  title :  yet  before  ^  probate,  he  has  title  suffi- 
cient to  enable  him  to  insure.  ^  The  captors  have  the  actual  possession  of  the 
subjectHuatter  of  insurance  by  the  grant  of  the  King,  the  only  person  in  the 
kingdom  who  could  contest  the  title  with  them.  They  have  the  possession, 
with  a  partial  right  of  disposing  of  the  thing  immediately,  liable  indeed  to 
have  their  right  devested  by  a  sentence  of  restoration.  But  what  difierence 
is  there  between  the  right  of  the  captors  and  of  the  crown  itself  in  these  re- 
spects? The  assignees  of  the  crown,  as  they  may  be  styled,  must  stand  in 
the  same  situation  in  this  respect  as  the  crown  itself.  This  is  not  like  insur- 
ing a  mere  expectation,  nor«  like  the  case  of  the  Dutch  commissioners,  who 
hfl^  no  interest,  in  the  ships  insured  till  they  came  within  the  ports  of  the 
realm.  But  these  captors  had  a  present  possession  and  a  right  to  maintain 
trespass  against  any  person  attempting  to  take  the  prize  from  them.  Even 
with  respect  to  captors  in  general ;  supposing  the  prize  not  to  have  been  ac- 
quired tortiously,  but  jure  belU,  I  should  think  t&at  in  respect  of  such  their 
lawful  possession  and  special  property,  they  might  insure ;  but  it  is  not  neces- 
sary in  this  case  to  decide  that  general  point,  f^caiise  here  the  captors  had  a 
more  perfect  right;  they  had  not  only  a  right  of  possession,  but  a  right  of 
property,  as  far  as  the  crown  had  the  power  of  granting  it,  liable  only  to  be 
dispossessed  by  the  release  of  the  crown  before  condemnation,  or  by  sentence 
of  restoration. 

Gbose,  J.  The  plaintiffs  stand  in  the  situation  of  captors  in  actual  posses- 
sion of  the  prize  insured,  and  having  every  right  of  property  which  the  crown 
could  confer  upon  them ;  I  have,  therefore,  no  doubt  that  they  had  an  insure 
ble  interest.  « 

Lb  Blanc,  J.  The  interest  is  first  averred  to  be  in  the  King,  and  secondly 
in  the  captors.  The  verdict  is  general,  for  the  plaintiffs.  And  it  does  not 
appear  to  me  to  be  material,  for  the  purpose  of  disposing  of  the  rule  for  a  new 
trial,  to  consider  how  far  the  verdict  might  be  supported  upon  the  first  count, 
because  it  may  certainly  be  supported  on  the  second,  which  avers  the  interest 
to  be  in  the  captors.  The  case  lias  been  argued,  first,  as  if  this  had  been  a 
naval  capture  solely  ;  and  next,  upon  the  stat.  42  Geo.  3,  as  a  capture  by  the 
riavy  and  army  conjointly.  But  though  ^e  terms  of  this  act  and  of  the  for- 
mer act  for  the  distribution  of  naval  capture  be  somewhat  different,  yet  there 
is  no  material  variation  in  the  meaning  of  them :  the  latter  statute  meant  to 
give  the  property  of  the  prize  to  the  joint  captors  in  the  same  manner  as  the  for- 
mer statute  had  done  to  the  naval  captors ;  subject  only  to  an  appropriation  by 
the  crown  of  the  respective  proportions,  but  reserving  no  part  of  the  property  to 
the  crown  itself.  So  that  now  the  joint  military  and  naval  captors  have  as 
much  a  vested  interest  in  the  prize,  as  the  sole  naval  captors  had  before.  The 
question  then  is,  whether  that  interest  be  insurable  ?  Now,  it  never  was  con* 
tended,  that  an  absolute  indefeasible  vested  interest  in  the  subject-matter  was 
.the  only  interest  insurable.  The  case  of  a  consignee  of  goods  is  decisive  to 
the  contrary.  And  in  the  case  of  Wolfe  v.  Hameastk,  1  Bos.  &  Pull.  916, 
not  the  original  consignee,  but  one  who  agreed,  on  the  refusal  of  the  other,  to 
take  the  cargo,  and  who  accepted  a  bill  drawn  by  the  consignor,  was  held  to 
have  an  insurable  interest  in  the  cargo  to  the  extent  of  his  acceptance.  Is 
this  then  a  mere  ezp<$ctatioo  ?  I  cannot  consider  that  to  be  a  mere  ezpecta* 
tion  which  is  a  right  vested  by  act  of  parliament,  no  longer  subject  to  the  aln 
solute  will  of  the  c^own,  but  only  subject  to  its  power  of  releasing  to  the  ca|>- 
tured  before  condemnation.    It  seems  to  me,  that  the  captors,  under  this  act 
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of  parliament,  have  a  better  right  to  inaare,  inreepeel  of  4lieir  inlereat  in  the 
prize,  than  the  conaignee  in  the  caae  of  Wolfe  t.  Hwrneastk :  thej  had  the 
absolute  poaaesaion  of  the  property:,  and  their  right  to  retain  it  -was  onlj  sub- 
ject to  the  release  of  the  property  by  the  crown  to  the  original  owners  before 
condemnation. 

Batlbt,  J.  I  agree  entirely  with  jny  Lord  and  my  Brothers,  that  there  was 
an  insurable  interest  in  the  captors.  And  when  one  applies  common  sense  to 
the  snbject,  and  estdudes  technical  reasoning,  it  is  dear  that  they  had  a  right 
to  the  property  insured.  They  had  tins  right,  nnleaa  the  crown  released  to  the 
captured  before,  or  did  not  think  proper  to  proceed  to,  condemnation ;  but  the 
faith  of  the  crown  was  pledged  to  proceed  to  condemnation,  and  not  to  releaae 
the  prize,  except  under  special  circomstanoes  involving  the  interest  of  the  pob- 
lie.  It  is  said,  that  the  legal  infterest  remains  in  the  King ;  and  so  it  does, 
because  he  may  release  before  condemnation,  and  he  may  aim  change  the  pro- 
portions ;  bat  the  King  can  take  nothing  for  himself,  nor  give  it  to  any  third 
persons;  and  when  it  is  condemned,  it  must  go  to  the  captors.  The  captors 
have  the  possession  of  it,  and  they  are  liable  in  damages  to  the  original  own- 
ers if  the  capture  has  been  irregularly  made :  and  there  have  been  many  cases 
where,  though  the  captore  was  properly  made  under  the  circnmstances,  yet  the 
captors^  were  decided  to  restore  the  ship  and  cargo,  in  whole  or  in  part :  they, 
therefore,  ought  to  be  in  a  condition  to  restore  the  value  in  case  of  loss,  if 
nhimately  they  should  be  directed  by  the  Court  of  Admiralty  so  to  do.  1^ 
interest  in  the  prize  is  so  far  .vested  in  the  captors,  that  in  case  of  the  death  of 
any  of  them  before  condemnation,  his  share,  when  condemned,  goes  to  bis 
representatives.  The  case  of  a  consignee  of  goods  is  not  so  strong  as  that  of 
a  captor  in  fovour  of  an  insizrable  interest  He  has  no  present  possession  of, 
he  may  have  no  beneficial  interest  in,  the  ^oods ;  and  in  case  of  his  death,  his 
lien  on  the  consignment  is  lost.  On  reading  the  note  of  what  fell  from  Lord 
Ekhn  in  the  House  of  Lords  upon  the  case  of  Lucena  v.  Craujkird,  it  appears 
to  roe  that  his  Lordship  considered  that  captors  would  have  an  insurable  inte-> 
rest  upon  the  ground  on  which  he  put  their  claim. 

Rule  discharged. 


Howell  V.  Thomas  Richards. 

11  East,  633.    Nov.  27, 1809. 

Releasors  covenanted,  that,  for  and  notwithstanding  antf  act^  4^.  by  fAem,  or  any  or  either 
of  them^  done  to  the  contrary ^  they  had  good  title  to  convej  certain  lands  in  fee  ;  and 
aUo^  that  thej,  or  some  one  of  them,  far  and  noimithstanding  any  0uck  matier  or  Oting 
as  aforesaid^  had  good  right  and  full  power  to  grant,  &c.  and  Ukomise^  that  the  Releasee 

.  should  peaceably  and  quietly  enter^  kUd^  and  enjoy,  the  premises  granted,  wiikout  the 
lawful  let  or  disturbance  of  the  Releasors^  or  their  heirs  or  assigns^  or  for  or  by  any  oth' 
er  person  or  persons  whatsoever j  and  that  the  Releasee  should  be  kept  harmless  and  in- 
demnified by  the  Releasors  and  their  heirs  against  all  other'titles,  charges,  &c.#ave  and 
exeept  the  ekirf  rent  issuing  and  payable  out  of  the  premises  to  the  lord  of  the  fee. 
Held  that  the  cenerality  of  the  coTenant  for  inust.eu^oymeht  against  the  Releasors  and 
their  heirs,  and  any  other  person  or  persons  whatsoever,  was  not  restrained  by  the  4]uali- 
fied  covenants  for  good  title  and  right  to  convey,  for  and  notwithstanding  any  act  dona 
by  the  Releasors  to  the  anUrary.  But  if  the  covenant  for  quiet  enjoyment  were  to  bo 
restrained  to  the  acts  of  the  Releasors  by  any  qualifying  context,  then  the  declaration 
in  coveaaDt,  stating  it  by  itself  in  its  own  abeoliite  terms,  wiiboutwch  qualiQring  eon* 
text  belonging  to  it,  seems  to  be  an  untrue  statement  of  the  deed  in  substance  md  ^- 
feet,  whicnthe  defendant  may  take  advantage  of  upon  the  general  issue  of  nonestfac' 
funi,  as  a  varlanoe  and  ground  of  nonsuit,  or  of  a  verdict  for  him. 

THE  plaintiff  declared,  as  heir  of  one  Rd,  Jt(nnU^  upon  a  covenant  in  an 
indenture  of  the  90th  of  Ifajr  1783,  made  by  the  defendant,  and  also  by  Jfh- 
sepA  Riehards,  Amne  his  wife,  and  D,  Siiehatdi,  to  the  said  Rd.  Howdl,  for 
the  quiet  enjoyment  of  a  certain  tenementi  which  was  ttaareby  oovreyed  to  the 
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fltid  RtL  HmoM  md  his  heira ;  DqK>n  which  covenatit  the  defendant  waa  thus 
impleaded.  And  the  defiwdant,  did  by  the  aaid  indenture  above  brought  into 
court  here,  c9oeiumt  t&  manner  foUxnoing^  viz.  that  he,  the  aaid  Rd.  Howeil, 
his  heira  and  aaaigna,  ahoutd  and  might,  from  time  to  time,  and  at  all  timea 
thereafter,  peaceably  and  quietly  enter  into,  hold,  occupy,  poaaesa  and  enjoy 
the  premiaea  thereby  granted,  &o.  without  the  lawful  let,  auit,  trouble,  denial, 
claim,  or  deeiand,  entry,  eviction,  dec.  interruption,  or  diaturbance  whataoever 
of  or  by  the  aaid  J.  RicJutrds,  Anne  hia  wife,  the  defendant,  and  />.  Richards, 
or  any  or  either  of  them,  their  or  any  or  either  of  their  heira  or  aaaigna,  or  of 
or  btf  oiijf  olAer  person  or  persons  wktUsoeoer ;  and  that  freely,  and  clearly,  and 
absolutely  acquitted,  exonerated,  released,  and  discharged,  or  otherwise  by  the 
said  Jos,  Richards,  Anne  his  wife,  the  defendant,  and  D.  Richards,  and  each 
of  them,  their  and  each  of  their  heirs,  dec  well  and  aufficiently  aaved,  defend- 
ed, and  kept  harmless  and  indemnified  of,  from  and  against  all  former  and 
other  gifts,  grants,  6lo,  jointured,  dowers,  right  and  title  of  dower,  d&c.  uses, 
trnsts,  d&a  wills,  statutes  merchant,  of  the  stable,  recognizances,  judgments, 
executions,  d&c.  rents,  arreara  of  rent,  annuities,  d&c.  forfeitures,  reentries 
cainse  of  forfeiture  and  re-entry,  debts,  6lc.  and  of,  from  and  againat  all  other 
estatea,  titles,  troubles,  charges,  and  incumbrances  whatsoever,  save  and  except 
the  chief  rent  issuing  out  of  or  payable  for  the  said  premises  to  the  lord  of  the 
fee  of  the  same,  if  any  such  should  be  due.  The  plaintiif  then  proceeded  to 
assign  a  breach,  that  since  the  death  of  Rd,  Howeli,  whose  heir  he  was,  he  had 
not  been  permitted  nor  was  able  to  bold,  occupy,  possess  and  enjoy  the  pre- 
mises, dec ;  but  that  after  the  death  of  Rd.  Howell,  he  was  evicted  upon  an 
ejectment  brought  by  one  JIary  Howell,  widow,  who  at  the  time  of  making 
the  said  indentnre,  and  continually  from  thence  until  and  at  the  time  of  the 
eviction  after  mentioned,  had  and  still  baa  lawful  right  and  title  to  the  pre- 
mises. 

The  defendant  i^eaded,  that  the  indenture  in  the  declaration  mentioned  was 
ssot  his  deed;  and  also  pleaded  several  special  pleas,  not  material  to  the  question ; 
which  arose  upon  the  production  of  the  deed  in  evidence ;  whether  the  vari- 
ance between  that  and.  the  covenant  declared  on  were  so  material  in  substance 
and  legal  effect,  as  to  be  available  for  the  defendant  upon  the  plea  of  non  est 
factum.  Tlie  covenants  in  question  in  the  deed  ran  thus :  And  the  said  Jo- 
seph  Richards  doth  for  himself  and  for  the  said  Anne  his  wife,  and  for  their 
and  each  of  their  heira,  dec  and  the  said  Thomas  Richards  (the  defendant) 
and  D.  Richards,  for  themaelvea  severally,  and  respectively,  and  for  their  sev- 
eral and  respective  heirs,  dtc  do  covenant  with  the  said  Rd.  Howell,  his  heirs, 
die  in  manner  following,  viz.  that  they  the  said  Joseph,  Anne,  Thomas,  and 
D,  Richards,  far  and  notwithstanding  any  act,  matter,  or  thing,  by  them,  or 
any,  or  either  of  them,  done  to  the  contrary y  now  at  the  time  of  the  sealing, 
dLC.  are,  or  some  or  one  of  them  is  or  are  lawfully,  rightfully,  and  absolutely 
seised  of  and  in,  or  well  and  sufficiently  entitled  to  the  premises  hereinbefore 
mentioned  to  be  granted,  dec.  of  an  absolute  and  indefeasible  estate  of  inheri- 
tance in  fee  simple,  dec  without  any  manner  of  condition,  trust,  dec.  or  any 
other  matter,  restraint,  cause,  or  thing  whatsoever  to  defeat,  dec  or  incumber 
the  same  eatate ;  and  also  that  they  the  said  Joseph,  Anne,  Thomas,  and  D, 
Richards,  some  or  one  of  them,  for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid  now  have,  or  some  of  them  hath,  at  the  time  of  the  sealing, 
dec  in  himself,  herself,  or  themselves,  good  right,  full  power,  and  lawful  and 
absolote  right  and  authority  to  grant,  d^c.  the  aaid  premises  onto  and  to  the  use 
of  the  said  Richard  Howeli,  bis  heirs,  dec.  in  manner  aforesaid,  and  according 
to  the  true  intent  and  meaning  of  these  presents ;  and  likewise,  that  he  the 
said  Rd.  Howell,  his  heirs,  dec  shall  and  may  from  time  to  time,  and  at  all 
times  for  ever  h^eafter,  peaceably  and  quietly  enter  into,  hold,  occupy,  poe- 
■ess,  and  enjoj  the  premises  h«eby  granted,  dec.  without  the  lawful  let,  suit, 
tronUe,  denial,  claim,  or  demand,  entry,  eviction,  dec  or  disturbance  wbatso- 


803  CASES  m  MICHAELMAS  TERM 

ever,  of  or  by  the  said  J,  Riekards,  Anne  hiB  wife,  71  Richardi,  and  D.  Rick" 
ards,  or  any  or  either  of  thetn,  their,  any  or  either  of  their  heirs  or  assigns,  cr 
far  or  by  any  other  person  or  persons  whatsoevtr  ;  concluding  9b  stated  in  the 
declaration. 

Whereupon  it  was  objected  at  the  trial  at  Wtstminsier,  before  Lord  JBZZen- 
borough,  C.  J.  that  the  deed  proved  did  not  sqpport  the  issae  on  the  non  est 
factum,  inasmuch  as  it  shewed,  by  comparing  the  part  of  the  covenant  declared 
on  with  the  antecedent  paragraphs,  which  it  was  said  made  bat  one  entire 
covenant,  that  it  was,  in  effect,  not  a  covenant  for  quiet  enjoyment  generally 
against  the  title  of  all  persons,  but  only  a  covenant  against  the  acts  of  the  eon' 
enantors  themselves,  and  those  claiming  under  them,  by  reason  of  the  prior 
words,  **for  and  notwithstanding  any  act,  matter,  or  thing  by  them  or  any  or 
either  of  them  done  to  the  contrary,  &c.  which  pervaded  the  whole  covenant. 
Lord  Ellenborough,  C.  J.,  however,  was  then  of  opinion,  that  the  defendant 
could  not  take  advantage  of  this  objection  on  the  plea  of  non  est  factum  :  bat 
that  if  he  meant  to  insist  on  any  other  covenants  in  the  deed  as  varying  the 
legal  effect  and  troe  import  of  the  covenant  declared  on,  he  ooght  to  have 
craved  oyer  of  the  indenture,  and  set  out  such  other  covenants  on  the  record, 
in  order  that  the  court  might  judge  of  their  application  to  the  covenant  set 
forth  in  the  declaration,  and  their  effect  upon  its  construction.  Thoagh  he 
agreed,  that  if  any  material  part  of  the  same  integral  covenant  were  omitted, 
which  varied  the  sense  and  meaning  of  the  other  part  declared  on,  on  proof  of 
such  variance,  it  would  negative  the  fact  of  its  being  the  deed  of  the  defend- 
ant. But  his  Lordship  gave  the  defendant's  connsel  leave  to  move  to  enter  a 
nonsuit,  if  the  Conrt  should  think  the  objection  well  founded. 

Abbott  moved  accordingly  in  the  last  term,  and  renewed  the  objection  to 
the  variance  made  at  the  trial,  and  cited  8ands  v.  Ledger,  2  Ld.  Ray.  792, 
the  case  of  an  indenture  set  out  imperfectly  to  shew  that  advantage  might  be 
taken  of  the  variance,  upon  the  plea  of  the  general  issue,  at  nisi  prius.  And 
he  also  referred,  amongst  other  cases,  to  Browning  v.  Wright^  2  Bos.  &  Pall. 
13,  where  a  covenant  in  geheral  terms,  that  the  covenantor  hnd  full  power,  dirC. 
to  convey,  was  held  to  be  qualified  by  all  the  other  special  covenants  being 
against  the  acts  of  the  party  himself  and  his  heirs.  And  he  adverted  to  the 
general  rule,  that  deeds  were  to  be  pleaded  according  to  their  legal  effect,  and 
not  merely  in  the  words  used. 

The  Attomey^Oeneral,  Peake,  and  Lord,  shewed  cause  against  the  rule  in 
the  same  term,  and  contended  that  from  the  true  construction  of  the  terms  of 
the  deed,  compared  with  the  particular  covenant  for  quiet  enjoyment  declared 
on,  the  latter  was  properly  pleaded,  aS  a  general  covenant,  according  to  its 
true  sense  and  legal  effect,  and  was  not  qualified  by  the  terms  of  the  cove- 
nants for  title  and  for  the  right  to  convey  :  and  that  if  the  whole  had  been  set 
out,  the  construction  must  have  been  the  same.  That,  therefore,  there  was 
no  foundation  in  substance  for  the  objection.  And  they  observed  the  differ^ 
ence  between  the  words  x)f  the  covenant  in  Brmoning  v.  Wright,  2  Bos.  d& 
Pull.  13,  and  in  this  case;  for  there  Wright  covenanted  that  he, /or  and  not-^ 
withstanding  any  thing  by  him  done  to  the  contrary,  was  seised  of  the  premises 
in  fee,  and  had  good  right  to  convey  :  which  marked  that  he  was  covenanting 
against  his  own  acts :  and  that  covenant  did  not  contain  the  large  words  which 
are  to  be  found  in  the  covenant  in  question  ;  viz.  where  the  releasors  cov^ 
nant  against  eviction  or  disturbance  by  themselves  or  their  heirs,  or  by  any 
other  person  or  persons  whatsoever.  The  saving  as  to  the  chief  rent  also  shews 
that  the  parties  did  not  mean  to  confine  the  covenant  for  quiet  enjoyment 
merely  to  their  own  acts.  The  words  of  every  covenant  are  to  be  taken  most 
strongly  against  the  covenantor.  And  in  Gainsford  v.  Griffith,  1  Saund.  59,  a 
covenant  in  a  lease,  that  it  was  good  and  indefeasible,  was  held  to  be  general, 
and  not  restrained  by  the  subsequent  covenant  for  quiet  enjoyment  without 
any  let  or  disturbance  of  the  defendant.    But  supposing  that  the  generality  of 
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one  covenant  were  controuled  by  the  particulsrity  of  others,  they  urged  that 
objection  could  only  be  taken  of  it  by  setting  out  the  deed  upon  oyer,  and  de- 
murring ;  as  in  Browning  ?.  Wright ;  Smith  v.  Ytomans^  1  Saund.  316 ;  Sachev- 
trell  v.  Froggattf  2  Saund.  366,  and  other  cases  referred  to  in  the  notes  to  the 
two  last  cases.  And  they  said  there  was  no  case  where  the  objection  of  such 
a  constructive  variance  had  prevailed  upon  the  plea  of  the  general  issue  :  in 
ElHat  V.  Blakei  1  Lev.  88,  and  T.  Rav.  65,  such  an  objection  was  over-ruled : 
and  in  Ball  v.  Squarry^  Fortes.  354,  it  is  said,  that  *'  you  cannot  take  ad- 
vantage of  any  covenant  omitted  in  the  plabtiff's  declaration,  on  an  action  of 
covenant,  without  craving  oyer." 

Park  and  Abbott^  in  support  of  the  rule,  argued,  first,  upon  the  words  of 
the  respective  covenants :  that,  taking  the  whole  together,  the  meaning  of  the 
covenantors  was  only  to  covenant  against  their  own  acts,  by  reason  of  the 
preliminary  words  for  and  notwithstanding  any  act,  matter  or  thing  by  them 
4*c.  done  to  the  contrary,**  6lc»  which  extended,  they  said,  to  the  latter  cove- 
nant ibr  quiet  enjoyment  by  the  connecting  words,  ^* and  likewise"  which 
made  it  all  one  sentence.  And  as  to  the  words  **  or  for,  or  by  any  other  per- 
son or  persons  whatsoever"  they  were  to  be  understood,  according  to  the 
whole  context,  of  any  persons  claiming  from  the  covenantors.  As  in  Brough- 
ton  V.  Conway,  Moore,  58,  where  a  condition  is  an  obligation  by  the  vendor  of 
a  lease  for  years,  that  he  would  not  do,  nor  had  done,  any  act- to  disturb 
the  plaintiiT  in  his  possession,  but  that  the  plaintiff  should  hold  and  enjoy 
peaceably,  without  the  disturbance  of  the  defendant  or  any  other  person,  was 
held  to  be  restrained  tb  the  disturbance  of  other  persons  through  any  act  of  the 
defendant  himself.  '  It  was  nugatory,  to  restrain  the  former  covenants  to  the 
covenantors'  own  acts,  if  the  covenant  for  quiet  enjoyment  were  meant  to  be 
general.  They  also  relied  on  Browning  v.  Wright,  2  Bos.  6l  Pull.  13,  as 
being  the  stronger  case  against  the  objection,  because  there  was  a  separate 
covenant  interposed  between  the  qualifying  and  qualified  covenants.  And 
Chdnsforth  v.  Chrifiih  was  distinguished  as  being  a  case  of  leasehold.  Then 
if  the  covenant  for  quiet  enjoyment  were  in  legal  construction  a  qualified  cove- 
nant, the  rule- is  clear,  as  laid  down  in  Penny  v.  Porter,  2  East,  2,  and  Miles 
V.  Sheward,  8  East,  8,  that  it  is  a  fatal  variance  to  state  it  as  a  general  cove- 
nant :  in  this  reepect  there  can  be  no  difference  in  principle  between  contracts 
under  seal,  and  other  contracts;  and  the  case  of  8ands  v.  Ledger, 2  Ld.  Ray. 
792,  shews  that  advantage  may  be  taken  of  this  upon  the  general  issue  in  an 
aetion  on  the  deed. 

Lord  Ellenborovgh,  C.  J.  said,  that  the  question  raised  was  of  general 
importanee  sufficient  to  require  the  Court  to  look  into  the  cases  before  they 
delivered  their  opinion.  The  case  accordingly  stood  over  for  consideration 
tin  this  term,  when  his  Lordship  delivered  the  opinion  of  the  Court. 

This  fvas  a  motion  made  last  term  for  leave  to  enter  a  nonsuit,  upon  the 
ground  of  a  suppoaed  variance  between  the  covenant  declared  upon,  and  the 
covenant  proved  at  the  trial,  upon  the  plea  of-nen  est  factum.  It  was  an 
aetion  of  covenant  brought  by  the  plaintiff,  as  heir  of  one  Richard  Howell, 
against  the  defendant  as  a  several  covenanting  party  in  a  deed  of  release, 
whereby  one  Joseph  Richards  and  Anne  his  wife,  the  defendant  Thomas 
Richards,  and  one  David  Richards,  released  a  messuage  and  lands  in  the 
county  of  Ckarmarthen  to  the  said  Richard  Howell,  the  ancestor  of  the  plain- 
tiff, and  his  heirs.  The  covenant,  for  the  breach  of  which  the  action  was 
brought,  was  the  covenant  for  quiet  enjoyment :  the  breach  was  alleged  to  be 
by  the  eviction,  by  due  course  of  law,  of  the  plaintiff,  the  h^ir,  af\er  the  death 
of  his  ancestor,  the  immediate  covenantee  Richard  Howell,  by  one  Mary 
HoweU,  who  was  a  stranger.  The  covenant  for  quiet  enjoyment  was,  that  Rd. 
Howell  the  grantee,  and  his  heirs,  should  enjoy,  *'  without  the  lawful  let,  suit, 
**  trouble,  denial,  claim,  or  demand,  entry,  eviction,  ejection,  molestation,  hind- 
"  ranee,  interniption>  or  distorbance  whatsoever,  of  or  by  the  said  Joseph 
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"  Richards,  Anne  his  wife,  the  defendant,  and  Dam4  Rkkards,  (the  several 
"  releasors,)  or  anjr  or  either  of  them,  or  any  or  either  of  their  heirs  or  assigns, 
"  or  far  or  by  any  other  person  or  persons  whatsoever"  di^o.  The  covenant  to 
indemnify  and  save  harmless,  which  follows,  is  in  the  most  comprehensive 
terms,  and  concludes  thos:  "Of,  from,  znd  against  all  other  estates,  titles, 
"  troubles,  charges  and  incumbrances  whatsoever ;"  with  this  single  saving, 
viz.  *'  Save  and  except  the  chief  rent,  issuing  out  of  or  payable  fsfr  the  said 
"  premises  to  the  lord  or  lords  of  the  fu  of  the  same,  tf  any  such  should  be 
**  due,"  This  covenant  for  quiet  enjoyment,  it  may  be  observed,  is  special 
and  particular  in  its  terms,  as  well  as  general :  it  is  against  the  disturbance  of 
the  defendant  and  others,  the  releasors,  by  name,  their  heirs,  dsiC.  and  also, 
against  the  disturbance  of  any  other  person  whatsoever.  It)  was  contended  at 
nisi  prius,  that  the  general  language  of  this  covenant  for  quiet  enjoyment  was 
in  fair  construction  to  be  qualified  and  restrained  by  reference  to  the  antece- 
dent covenants  for  title,  and  for  the  right  to  convey,  which  were  special  and 
limited,  and  run  in^  the  terms  following;  ''that  lAey  the^aid  defendant,  and 
**  others,  (the  releasors,)  for  and  notwithstanding  any  act,  matter,  or  thing,  by 
*'  them,  or  any,  or  either  of  them,  done  to  the  contrary,''  then  were  or  stood,  or 
some  one  of  them  was  and  stood  lawfully,  rightfully,  and  absolutely,  seized  of 
an  indefeasible  estate  of  inheritance  in  fee  simple  in  the  premises  granted  and 
released  :  and  that  they,  the  several  releasors,  or  some  one  of  them,  **for  or 
*^  notwithstanding  any  such  matter  or  thing  as  aforesaid^*  (t.  e.  notwitluitand- 
ing  any  act,  matter,  or  thing,  done  by  them  or  any  of  them,  to  the  contrary) 
then  had  ip  them,  or  some  of  them  "  good  right,  full  power,,  and  lawful  and 
''  absolute  right  and  authority,  to  grant,  bargain,  sell,  alien,  remise,  release, 
"  and  confirm  the  premises  thereby  granted  and  reteaaed,"  A^c.  And  the 
question  is,  whether  the  general  words  of  the  latter  covenant /or  quiet  en^oy^ 
ment  are  in  necessary  construction  to  be  restrained  by  the  language  of  the 
antecedent  covenants /or  ^i^leand  right  to  convey,  and  which  certainly  are 
covenants  of  a  limited  kind,  and  provide  only  against  the  acts  of  the  rdeasors 
themselves?  If  the  words  of  this  latter  covenant  are  lo  be  so  restrained,  then 
the  stating  of  this  covenant  for  quiet  enjoyment,  by  itself  ui  its  own  absolute 
terms,  without  the  qualifying  context  which  belongs  to  it,  would  be  (it  may  for 
the  purpose  of  this  argument  be  admitted)  an  untroe  statement,  in  point  of 
substance  and  effect,  of  the  deed  in  that  respect,  and  would  have  therefore  en* 
titled  the  defendant  to  a  nonsuit,  on  the  ground  of  a  variance,  or  to  a  verdict 
on  the  plea  of  non  est  factum. 

The  covenant  for  title,  and  the  covenant  for  right  to  convey,  are  bdeed 
what  is  somewhat  improperly  called  synonimous  covenants ;  they  are  however 
Connected  covenants  generally  of  the  same  import  and  effect,  and  directed  to 
one  and  the  same  object ;  and  the  qualifying  language  of  the  one  may  there- 
fore properly  enough  be  considered  as  virtually  transferred  to  and  included  in 
the  other  of  them.  But  the  covenant  for  quiet  enjoyment  is  of  a  materially 
different  import,  and  directed  to  a  distinct  object.  The  covenant  for  title  is 
an  assurance  to  the  purchaser,  that  the  grantor  has  the  very  estate  in  quantity 
and  quality  which  he  purports  to  convey,  viz.  in  this  case  an  indefeasible  estate 
in  fee  simple.  The  covenant  for  quiet  enjoyment  is  an  assurance  against  the 
consequences  of  a  defective  title,  and  of  any  disturbances  thereupon.  For  the 
purpose  of  this  covenant,  and  the  indemnity  it  affords,  it  is  immaterial  in  what 
respects,  and  by  what  means,  or  by  whose  acts,  the  eviction  of  the  grantee  or 
his  heir  takes  place :  if  he  be  lawfully  evicted,  the  grantor,  by  such  his  cove- 
nant, stipulates  to  indemnify  him  at  all  events.  And  it  is  perfectly  consistent 
with  reason  and  good  sense,  that  a  cautious  grantor  should  stipulate  in  a  more 
restrained  and  limited,  manner  for  the  particular  descripticm  of  title  which  he 
purports  to  convey,  than  for  quiet  enjoyment  He  may  suspect,  or  even  know, 
that  his  title  is  in  strictness  of  law  in  some  degree  imperfect ;  bnt  he  may  at 
the  same  time  know,  that  it  has  not  become  so  by  any  act  of  his  own ;  and 
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be  may  likewisei  know,  that  the  imperfection  is  not  of  such  a  nature  as  to 
afford  any  reasonable  chance  of  disturbance  whatever  to  those  who  should  take 
under  it :  he  may  therefore  very  readily  take  upon  him  an  indemnity  against 
an  event  whioh  he  considers  as  next  to  impossible,  whilst  be  chooses  to  avoid 
a  responsibility  for  the  strict  legal  perfection  of  his  title  to  the  estate,  in  case 
it  should  be  found  at  any  future  period  to  have  been  liable  to  some  exception 
at  the  time  of  hb  conveyance.  He  may  have  a  moral  certainty  that  the  exist- 
ing imperfections  will  be  effectually  removed  by  the  lapse  of  a  short  period  of 
time,  or  by  the  happening  of  certain  immediately  then  impending  or  expected 
events  of  death,  or  the  like :  but  these  imperfections,  though  cured,  so  as  to 
obviate  any  risk  of  disturbance  to  the  grantee,  could  never  be  cured  by  any 
subsequent  -event,  so  as  to  save  the  breach  of  his  covenant  for  an  originally 
absolute  and  indefeasible  title.  The  same  prudence,  therefore,  which  might 
require  the  qualification  of  one  of  these  covenants  might  not  require  the  same 
qualification  in  the  other  of  them,  affected  as  it  is  by  different  considerations, 
and  addressed  to  a  different  object.  And  indeed,  in  looking  at  the  case  of 
Browning  v«  Wright,  2  Bos.  i.  Pull.  19,  in  which  almost  all  the  cases  on  the 
subject  are  collected  and  considered,  I  do  not  find  any  case  in  which  it  is  held, 
that  the  covenant  for  quiet  enjoyment  is  all  one  with  the  covenant  for  title,  or 
parcel  of  that  covenant,  or  in  necessary  construction  to  be  governed  by  it, 
otherwise  than  as,  according  to  the  general  rules  for  the  construction  of  deeds, 
every  deed  (as  was  said  by  Hobart,  C.  J.,  Winch.  Rep.  93.  Sir  Geo,  Trench- 
ard  V.  Hoskins)  b  to  be  construed  according  to  the  "  intention  of  the  parties, 
**  and  the  intents  ought  to.  be  adjudged  of  the  several  parts  of  the  deed,  as  a 
"  general  issue  oat  of  the  evidence ;  and  intent  ought  to  be  picked  out  of 
"  every  part,  and  not  oat  of  one  word  only."  Consistently  therefore  with  that 
case,  and  with  every  other  that  I  am  aware  of,  we  are  warranted  in  giving 
effect  to  the  general  words  of  the  covenant  for  quiet  enjoyment ;  and  which 
are  entitled  to  more  weight  in  this  case,  inasmuch  as  they  immediately  follow 
and  enlarge  the  special  words  of  covenant  against  disturbance  by  the  grantors 
themselves :  and  to  restrain  the  generality  of  these  words,  thus  immedia^ly 
preceded  by  express  words  of  a  narrower  import,  would  be  a  much  stronger 
thing  than  to  restrain  words  of  like  generality  by  an  implied  qualification 
arising  out  of  another  covenant  where  no  such  general  words  occurred.  The 
person  using  the  general  words  could  not  forget  that  he  had  immediately  before 
used  special  words  of  a  narrower  extent.  If  the  covenant  containing  both  the 
special  and  general  words  stood  by  itself,  there  would  be  no  pretence  for 
refusing  effect  to  the  larger  words;  and  if  this  could  not  be  done  in  favour  of 
express  words  of  a  narrower  import  in  the  same  covenant,  I  cannot  possibly 
anderstand  upon  what  ground  it  should  be  done  in  favour  of  implied  words  of 
narrower  import  which  occur  in  another  separate  covenant,  addressed,  as  has 
been  before  said,  to  a  distinct  object  It  appears  to  us,  therefore,  that  the 
covenant  lor  quiet  enjoyment  is  not  in  point  of  necessary  construction  to  be 
restrained  in  the  manner  contended  for  on  the  part  of  the  defendant ;  and  that 
it  IS  therefore  truly  stated  in  substance  and  effect,  when  it*  is  stated,  as  it  is  in 
tbe  declaration,  by  itself,  and  without  the  other  covenants  which  have  been 
argued  to  be  necessary  to  be  stated  on  the  record  along  with  it^  in  order  to  its 
due  construction :  and  conseqtiently,  that  there  is  no  ground  for  a  nonsuit  in 
this  case,  on  the  supposition  of  a  variance  in  this  respect  between  the  declara- 
tion and  tbe  inatrttment  declared  upon. 

Rule  discharged. 
Vol.  VL  39 
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Lees  and  Otliers  v.  The  Company  of  Proprietors  of  the  Canal 
Navigation  from  Manchester  to  Ashton-Underline  and  Old- 
ham. 

11  East,  645.    Nov.  27, 1809. 

Where  by  a  itatute  a  canal  eampany  were  empowerad  to  take  «ach  tatM  as  ahoald  be 
fixed  at  a  general  aieembly  uf  the  proprietora,  not  exceeding  Id,  <&c.  per  ton,  per  mile, 
upon  coal ',  and  they  were  also  empowered  to  reduce  the  rates  at  a  general  asaembly 
held  on  certain  notice  ;  bat  no  reduction  waa  to  be  made  without  the  consent  of  the 
major  part  In  value  of  the  proprietors  :  a  contract  made  by  individuals  with  the  com- 
pany, but  not  at  such  general  meeting,-  whereby  in  consideration  that  those  individiiala 
would  make  a  navigable  cut  to  conv«y  water  from  their  collieries  thsongh  land,  not 
within  the  statutable  line  of  the  canal,  into  the  canal,  and  convey  the  same  to  the  com- 
pany,  the  latter  should  permit  them  to  carry  their  coals  through  the  cut  and  along  the 
canal,  for  1#.  per  ton,  the  company  paying  back  6d,  per  ton,  is  illegal  and  void  ;  Ist,  Aa 
a  speoulation  by  which  the'  company  might  gain  more  or  less  than  the  legialatnre  in- 
tended they  ahould  take  ander  simiuir  cireumsuncee  from  the  public  in  general.  Sdly, 
As  extending  in  effect  the  power  of  the  company  to  porcboae  land  beyond  tb6  limits 
aaaign^d  by  the  act.  3dly,  As  enabling  them  to  raise  more  capital  than  they  were  en- 
titled  by  the  act  to  do,  by  means  of  paying  for  land  or  works  by  a  total  or  partial  sale  of 
their  tolls ;  which  tolls  are  made  a  security  for  the  monev  subscribed  or  taken  up  on 
mortgage.  4thly,  Because  the  tolls  could  in  no  instance  be  reduced  but  at  a  general 
aasembly,  &e. ;  and  this  in  fact  operates  as  a  reduction  of  the  tolls  pro  tanto.  Also 
Muers^  Stbl'y,  Whether  such  a  contract  be  not  void,  as  diminishing  the  inducement  (by 
favouring  individuals)  to  a  general  reduction  of  the  tolls,  when  proper,  for  the  benefit 
of  the  public. 

THE  plaintifils  declared  in  ooveoant  upoa  an  indenture  under  seal,  made 
the  30th  oiJuly  17d5,  between  themseWes  and  the  company,  whereby,  reciting 
that  the  plaintiflb  were  the  owners  of  collieries  within  the  townships  of  OU- 
ham  and  Ckadderton  in  Lanceukire,  and  that  the  company  were  desirous  that 
the  water  to  be  raised  by  engines  erected,  or  to  be  erected  for  draining  the 
said  collieries,  should  be  conveyed  into  their  canal  for  the  better  supplying  it 
with  water ;  and  that  the  plaintiffs  had  contracted  with  the  company  that  all 
the  plaintifib'  coal,  raised  after  the  canal  should  be  made  navigable  from  Stake ^ 
Leach  to  Manckeiter,  should  be  navigated  on  the  said  canal,  and  on  no  other ; 
and  that  for  that  purpose  they  shouhl  make  a  navigable  cut  from  their  collieries 
to  join  the  company's  canal  at  Siake  Leach^  through  which  cut  the  water  from 
the  collieries  was  to  be  conveyed  into  the  canal ;  it  was  witnessed,  that  in  con- 
sideration of  the  payments  and  allowances  thereinafter  covenanted  to  be  made 
by  the  company  to  the  plaintiffs,  the  latter  covenanted  that  before  the  canal 
should  be  made  navigable  from  Stake  Leach  to  Manchester,  they  would,  at 
their  own  charge,  purchase  so  much  land  as  should  he  wanted  for  the  navigable 
cut  to  communicate  with  the  canal,  and  would  cause  such  land  so  to  be  pur- 
chased, and  all  the  works  belonging  thereto,  to  be  wM  and  eWectually  conveyed 
to  and  vested  in  the  company,  tktir  successors  and  assigns,  for  ever,  or  to  some 
person  to  be  nominated  by  or  in  trust  for  them,  free  from  all  incumbrances  what" 
soever  i  and  tliat  the  plaintiffs  would  make  and  finish  the  navigable  cut  (before 
described,  tn  the  manner  therein  mentioned)  and  make  certain  works  (therein 
mentioned)  according  to  plans  furnished  by  the  company  :  aiid  that  the  plain- 
tiffs sh<kuld  at  all  times  durii^^  the  continuance  of  their  estate  in  the  said  col- 
lieries turn  the  water  raised  and  drained  thereout  into  the  intended  cut,  and 
from  thence  into  the  canal,  for  the  better  supplying  it  with  water ;  and  would 
navigate  all  their  coal  on  the  canal ;  and  would  always  have  at  some  wharf  at 
or  near  Pease  Cheen  (on  the  canal)  1000  tons  at  least  of  coals  for  sale ;  and 
also  would  pay  to  the  company,  their  successors  or  assigns,  Is,  per  ton  for  all 
their  cods  put  on  board  any  boat  on  the  cut  or  on  the  canal,  whether  the  coals 
were  navigated  the  whole  length  of  the  cut  and  of  the  canal,  or  any  of  its 
branches,  or  only  on  part  or  parts  thereof;  such  payments  to  be  made  half 
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yearly ;  and  also  woald  for  that  purpoee,  when  required  by  the  company,  deli- 
ler  to  them  a  true  account  in  writing  o£  the  quantities  of  the  coal  raised  and 
put  on  board,  dcrC.  And  it  was  further  witnessed  by  the  indenture,  that  in  c«n^ 
sideraiion  of  the  covenants  and  agreenunts  before  aaentioned  on  the  part 
of  the  plaintiffs,  the  company  covenanted,  that-^bey,  their  successors  and 
assigns,  would  pay  to  the  plaintiffs  for  the  cutting,  4^c.  and  completing  the 
intended  navigable  cut,,  and  erecting  the  said  builmngsand  works,  dec.  MQOL 
when  as  and  such  works  should  be  from  time  to  time  well  and  sufficiently  com 
pleted,  by  instalments  of  2001.  from  time  lo  time;  but  600/«  thereof  to  be 
aJways  retained  by  the  company  until  the  whole  of  the  works  should  be  com- 
pleted, and  then  to  be  paid.  And  that  the  company,  their  successcws  and 
assigns,  would  permit  all  the  cods  raised  from  the  plaintiff's  collieries,  after 
the  intended  cot  and  the  works  thereof  were  completed,  to  be  navigated  oii  the 
said  cut  and  canal,  or  any  part  thereof,  on  payment  of  the  tonnage  before  men- 
tioned. Ands  also,  that  the  company ,  their  successors  and  assigns,  teould,  in 
consideration  of  the  charges  which  the  plaintiffs  might  be  put  to  in  raising  vp 
the  water  from  the  said  collieries,  and  conveying  the  salne  into  the  cut  and  from 
thence  into  the  canal  as  aforesaid,  and  alsoin  consideration  of  the  extra  expence 
which  the  plaintiffs  might  be  put  to  in  the  execution  of  the  said  works,  pay  to 
the  plaintiffs  ttd,  per  ton  for  coals  put  on  board  any  boat  on  the  cut  or  on  the 
canal,  Mnd  for  which  the  tonnage  of  Is.  per  ton  shall  be  paid  as  aforesaid. 
And  it  was  mutually  covenanted,  that  the  cut  should  be  public  and  open  to  all 
persons,  and  be  navigated  by  all  persons  (except  the  plaintiffs  in  respect  of  the 
coal  out  of  their  said  collieries)  on  the  satee  terms  and  conditions  as  the  said 
canal  from  Manchester  to  Ashton,  di&c. :  and  that  the  cut  should  be  considered 
as  part  of  the  canal,  and  be  repaired  by  and  subject  to  the  management  of  the 
compimy,  and  that  the  tolls  collected  on  the  cut  should  be  the  property  of  the 
company :  and  that  as  between  these  parties  all  the  rules,  orders,  penalties, 
and  forfeitures,  4&c.  contained  in  the  acts  for  making  the  canal  and  its  branches, 
should  be  applicable  to  the  cut  and  the  works  thereof,  and  the  vessels  and 
tfooda  navigated  thereon,  as  fully  as  if  they  had  been  mentioned  in  such  acts. 
The  plaintiffs  then,  after  avering  general  performance  of  their  covenants, 
alleged  that  afterwards,  on  the  Ist  of  January  1796,  the  canal  was  made  navi- 
gable from  Stake  Leach  to  Manchester,  and  the  navigable  cut  and  works 
thereof  were  -completed,  and  conveyed  to  the  company,  in  manner  and  form  as 
covenanted  by  the  plaintiffs.  And  although  the  plaintiffs  in  execution  of  the 
said  works  were  put  to  an  extra  expence,  beyond  the  said  40002.,  of  8800/.,) 
and  though  they  have  always  conveyed  the  water  raised  by  the  engines,  A&c. 
into  the  cut^  and  from  thence  into  the  canal,  for  better  supplying  the  cand 
with  water ;  part  of  such  water  being  raised  i^y  engines  within  SIMM)  yards  of 
the  canal,  and  other  part  by  engines  raised  at  a  greater  distance,  Sic.^  and  in 
so  doing  the  plaintiffs  were  put  to  great  charges,  viz>  1000/. :  and  though  the 
company  did  from -the  time  of  the  canal  being  navigable,  and  from  the  comple- 
tion of  the  navigable  cut  until  the  5th  of  August  1806,  permit  the  plaintiffs 
to  navigate  their  coal  from  their  3aid  collieries  on  payment  of  1^.  per  ton,  and 
during  the  same  time  did  pay  to  the  plaintiffs  6d.  per  ton  Jor  all  such  coals,  for 
which  Is.  per  ton  was  paid  as  aforesaid  :  and  although  the  plaintiffs  from  the 
said  5th  of  August  1806,  have  been  ready  and  willing  to  convey  other  large 
quantities  of  coal  raised  from  the  said  collieries,  &c.  on  the  said  cut  and  cand, 
and  to  pay  Is.  per  ton  for  the  same,  dec.  yet  (Ist)  the  company,  though  request- 
ed, would  not  permit  any  of  the  said  coals  to  be  navigated  on  the  cut  or  canal 
on  payment  of  the  Is.  per  ton  :  but  refused  so  to  do,  and  demanded  and  took 
more,  viz.  5s.  per,  ton,  &c.  (2dly)  The  company  would  not  allow,  and  refused 
to  pay  the  plaintiffs  6d.  per  ton  on  a  large  quantity  of  their  coals  raised  from 
their  said  collieries  and  navigated  on  the  cut  and  canal,  for  which  the  plain- 
tiffii  had  paid  to  them  not  less  than  Is^  per  ton ;  to  the  plaintiff's  damage  of 
5000/. 
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To  this  the  4efendatit  pleaded,  Ist,  That  the  said  land  purchased  according 
to  the  covenant,  and  all  the  works  thereto  belonging,  were  noi  weH  and  eftct* 
uaify  cmtfeyed  U  the  company,  6&c.  (in  the  words  of  the  corenant)  free  from 
all  incumbrances  whatsoever,  in  manner  and  form,  d&c.  2.  That  the  lands 
and  works  so  covenanted  to  be  contejed  to  and  vested  in  the  company  and 
their  successors,  Slc,  are  not  the  lands  and  works  which  the  company  had  at 
the  time  of  making  the  said  indenture,  or  at  any  time  since,  power  and  au^ 
tkority  to  purchtue  by  virtue  of  the  statute  in  that  case  made  and  provided, 
without  incurring  thepenakies  and  forfeitures  of  the  $tatnte  of  mortmain  ;  but 
are  other  and  different  lands  and  works  :  and  that  neither  the  king  nor  any  of 
his  predecessors  at  the  time,  d^c.  ^  granted  to  the  company  any  licence  to  puiw 
chase  or  hold  in  mortmain  in  perpetiiity  or  otherwise  the  said  lands  or  works. 
3.  That  by  the  statute  in  that  case  made  and  provided  it  was  enacted^  that  it 
should  be  lawful  for  the  company  from  time  to  time  and  at  all  times  thereafter 
to  demand,  take  and  recover  for  their  own  use,  for  tonnage  of  all  goods  navi- 
gated or  conveyed  on  the  said  navigation,  such  rates  as  should  be  fixed  by  the 
company  at  any  general  assembly  not  exceeding,  viz,  for  every  ton  of  coal, 
d&c.  not  passing  through  locks  \d,  per  mile  :  and  for  every  ton  of  coal,  dec. 
passing  through  locks  1  l*2<f.  per  mile :  and  that  it  should  be  lawful  for  the 
company  from  time  to  time  ait  any  general  assembly  to  be  held  for  that  pur<» 
pose,  on  notice,  &c.  to  lessen  or  r^uce  all  or  any  of  the  rates  thereby  grant- 
ed as  they  should  think'  proper ;  and  aflerwards  from  time  to  time  at  any 
general  assembly,  of  which  such  notice  should  be  gnren,  to  advance  and  raise 
all  or  any  of  the  said  duties  so  lessened  to  any  sum  not  exceeding  the  re* 
spective  rates  therein  before  granted ;  and  no  rednetion  of  the  said  rates  shomld 
he  made  without  the  consent  of  th&  major  part  in  value  of  the  proprietors,  d&c. 
for  the  titne  being.  And  then  the  ddfendant  averred,  that  the  canal  was  2D 
miles  long,  and  contained  20  locks ;  and  that  the  tolls  so  granted  for  navigat- 
ing every  ton  of  coals  the  whole  length  of  the  canal  amounted  to  2s.  6d.,  which 
is  more  than  Is.  per  ton,  subject  to  the  re-^ayment  of  6J.  pet  ton,  as  1^  the 
said  indenture  is  agreed.  That  the  rates  are  by  the  said  agreement  reduced, 
and  that  such  reduction  wa9  not  made  at  any  general  assembly  of  the  proprie^' 
tors,  d&c.  as  provided  by  the  statute.  4.  That  the  tolls  were  reduced  as  stated 
in  the  former  plea,  without  consent  of  the  major  part  in  value  of  the  pro* 
prietors  of  shares.  5.  That  the  reduction  of  the  rates  so  made  in  manner  be* 
fore  mentioned,  was  so  made  as  to  concern  "only  the  parties  to  the  said  indent 
ture,  and  for  their  benefit  only,  and  did  not  concern  ady  other  persons  using 
the  canal  or  navigation,  and  was  contrary  to  the  statute.  6,  That  after  making 
the  said  indenture,  viz.  on  the  25th  of  July  1806,  at  a  general  assembly  of  the 
company  held  for  that  purpose,  pursuant  to  the  statute,  it  was  ordered  that  the 
rate  of  I5.  per  ton  mentioned  in  the  indenture  should  be  no  longer  taken,  and 
that  for  the  tonnage  of  all  coal,  d&c.  thenceforth  navigated  on  the  canal  there 
should  be  taken,  without  exception,  for  every  ton  not  passing  through  locks  Id. 
per  mile  :  and  for  every  ton  passing  through  locks  1  ]-2df.  per  mile ;  and  that 
the  6d,  per  ton  mentioned  in  the  said  indenture  should  thenceforth  be  no  lon- 
ger paid  by  the  company  to  the  plaintifis ;  and  thereby  that  agreement  and 
rate  of  tonnage  was  rescinded,  and  the  tolls  for  the  same  were  raised  ac^ 
cording  to  the  form  of  the  statute,  d&c. ;  whereupon  the  company  during  the 
time  mentioned  in  the  breaches  c^f  covenant  assigned,  have  refused  to  permit 
the  plaintlflb  to  navigate  on  the  canal  the  coal  there  mentioned  on  payment  of 
the  tonnage  of  Is.  per  ton,  and  have  refused  to  pay  them  the  6d.  per  ton,  &c; 
7.  That  the  plainti^  we're  not,  on  the  execution  of  the  works  in  the  indenture 
knentioned,  put  to  any  extra  expence  beyond  the  40001  covenanted  to  be  paid 
by  the  company.  8.  That  no  part  of  the  water  in  the  declaration  mentioned 
was  drained  by  means  of  any  engine,  &c.  or  level  erected  or  made  on  lands 
or  mines  not  within  2000  yards  of  the  canal.  And  9.  That  no  part  of  the 
water  was  raised  for  supplying  the  canal  with  water  to  a  greater  height  than 
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wtB  Moessary  for  drtmiDg  tke  ooal  mines..   To  these  pleas  there  was  a  gen- 
eral demurrer. 

This  case  was  argued  in  the  last  term ;  and  the  questions  made  in  argument 
by  Richardson  for  the  plaintifis,  and  Yates  for  the  defendants,  were,  first,  on 
the  Ist,  7th,  8th  and  9th  pleas,  whether  the  matters  therein  respectively  alleged 
were  dependent  covenants,  or  conditions  precedent  to  the  plaintiffs'  right  of 
action,  as  they  were  contended  to  be  by  the  defendants  ;  or  mutual  and  inde- 
pendant  covenants,  as  the  plaintiffs  insisted  that  they  were.  Secondly,  upon 
the  second  plea,  whether  the  contract  were  illegal  and  void,  as  exceeding  the 
powers  given  to  the  company  by  the  canal  acts ;  or  as  violating  any  of  the 
statutes  of  mortmain ;  with  respect  to  which  it  was  insisted  by  the  plaintiflb, 
that  at  any  rate,  as  the  matter  rested  at  present  entirely  in  covenant,  and  no 
conveyance  was  actually  made  to  the  company,  the  time  for  raising  the  objec- 
tion  was  not  arrived,  and  a  licence  from  the  crown  might  be  obtained  before 
the  conveyance  was  executed.  Thirdly,  which  was  the  principal  point,  aris- 
ing upon  the  3d,  4th,  5th,  and  6th  pleas,  whether  tlie  contract  in  question 
were  lawful  within  the  provisions  and  spirit  of  the  canal  acts  respecting  the 
reduction  of  tolls;  or  whether  it  were  void,  as  not  having  been  agreed  to  at  a 
general  meeting  of  the  proprietors  held  upon  due  notice,  or  by  the  major  part 
in  value  of  the  proprietors  of  shares ;  or  as  being  a  partiai  reduction  of  the 
tolls  for  the  benefit  of  particular  individuals  only,  and  not  of  the  public ;  or 
as  baring  been  rescinded  at  a  general  meeting  of  the  proprietors  lawfully  con- 
vened. 

Tke  Court  considered,  at  the  time,  that  there  was  great  weight  in  the  last 
class  of  objections  urged  on  the  part  of  the  defendants,  and  directed  the  case 
to  stand  over  for  consideration  on  those  grounds.     And  now 

Lord  Ellenborocgh,  C.  J.  delivered  the  judgment  of  the  Court. 

This  was  an  action  of  covenant.  By  indenture  of  the  30th  of  July  1795, 
the  plaintiffs  contracted  with  the  company  to  make  a  given  cut,  to  communi- 
cate with  the  company's  canal,  and  to  do  certain  other  works,  and  to  send 
by  the  canal,  and  by  no  other  conveyance,  all  the  coals  they  should  raise  from 
certain  collieries  of  which  they  were  owners,  or  so  much  as  could  be  disposed 
of  at  Manchester f  or  at  or  near  the  line  of  the  canal :  and  the  company  cov- 
enanted that  the  plaintiffs  should  be  permitted  to  carry  their  coals  along  the 
whole  or  any  part  of  the  canal,  on  payment  of  I5.  per  ton,  and  that  the  conb- 
pany  would  pay  back  to  them  M.  per  ton.  This  is  the  substance  of  the  con- 
tract, and  as  much  of  it  as  is  necessary  to  state  for  the^  purpose  of  understand- 
ing the  question  now  in  judgment  before  the  Court.  And  for  the  not  allowing 
them  to  carry  at  Is.  per  toik,  and  not  paying  bac|[  the  M,  per  ton,  the  plain- 
iifb  have  assigned  breaches.  The  company  having  pleaded  amongst  others, 
the  following  pleas,  1st,  (which  is  the  substance  of  their  3d  plea,)  that  by 
their  canal  act  they  were  empowered  to  take  such  rates  as  should  be  fixed  by 
the  company  at  any  general  assembly,  not  exceeding  \d,  per  ton,  per  mile, 
upon  coal  not  passing  through  any  locks;  and  1  1-2</.  upon  what  did  pass 
locks.  That  they  were  also  empowered  fo  reduce  the  said  rates  at  a  general 
assembly  to  be  held  at  three  months*  notice ;  but  that  no  reduction  was  to  he 
made  without  the  consent  of  the  major  part  in  value  of  the  proprietors.  That 
the  canal  is  of  great  length,  d&O; ;  that  the  foils  so  granted  for  passing  the 
whole  length  of  the  canal  amount  to  more  than.  \s.  per  'ton,  viz,  to  2^.  6c/. : 
that  the  rates  ere  therefore  reduced  by  this  indenture,  and  that  such  reduction 
was  not  made  at  any  general  assembly  held  upon  a  three  months'  notice.  2dly, 
(by  their  4th  plea,)  That  the  reduction  by  this  indenture  was  made  without 
the  consent  of  the  major  part  in  value  of  the  proprietors.  Sdly,  (by  their  5th 
plea,)  That  this  reduction  was  made,  so  as  to  relate  to  the  plaintiffs  only,  and 
not  to  other  persons  using  the  canal.  4thly,  (by  their  6th  plea,)  That  before 
the  times  in  the  plaintiffs'  breaches  the  company  made  an  order,  at  a  general 

emblj  held  for  that  purposOi  that  the  Is.  per  ton  mentioned  in  this  inden- 
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ture  should  be  no  longer  taken,  nor  the  6d.  per^  ton  retomed;  bat  that  the 
tonnage  should  be  Id.  per  mile  for  what  did  not  pass  through  locks,  and  1  l-3dL 
for  what  did.  To  these  pleas  the  plaintiffs  hsTO  demurred  generally :  and  the 
question  for  the  consideration  of  the  Court  is,  whether  the  company  could 
bind  itself  by  the  bargain  which  this  indenture  contains  ?  Other  points  were 
raised  upon  the  argument  upon  certain  other  pleas;  but  they  were  disposed  of 
at  the  time  :  and  this  is  the  only  one  which  stands  now  reserved  for  the  judge- 
ment of  the  Court. 

The  bargain  between  the  parties  in  effect  is,  that  in  consideration  Of  what 
the  plaiotifis  contracted  to  do  fior  the  company,  and  of  their  sending  all 
their  coals  by  the  canal,  they  should  be  at  liberty  to.  send  at  6(L  per  ton 
what,  but  for  this  bargain,*  might  be.  chargeable  with  a  much  higher  ton- 
nage. The  bargain  might  be  highly  advantageous  to  the  company,  if  the 
e]q>ence  of  what  they  were  to  do  was  large,  and  if  from  the  state,  &»c.  of 
their  collieries,  the  quantity  of  coal  they  should  be  able  to  send  should  be 
small.;  but  upon  the  reverse  of  these  positions,  it  would  be  advantageous  to 
the  plaintiffs,  and  might  be  prejudicial  to  the  company.  It  was  a  speculation 
which  might  benefit  either  the  one  party,  or  the  other,  according  to  events. 
But  has  each  a  company  a  power  so  to  speculate  1  Or  if  it  have,  were  the 
checks  imposed  upon  this  company  in  this  instance  complied  with  ?  Under 
every  canal  i^ct  the  proprietors  have  rights,  the  public  has  rights,  and 
mortgagees,  if  there  be  any,  have  rights.  The  acts  under  which  this  company 
was  established  limit  the  extent  of  the  canal  to  be  made :  the  company,  there- 
fore, could  not  purchase  land,  or  extend  their  canal  beyond  the  limits  pre- 
scribed by  the  act.  They  could  not,  therefore,  contr^ict  with  any  persons  to 
make  for  them,  and  on  their  account  an  extension  of  the  line  of  their 
canal  beyond  the  limits  prescribed  by  t^  several  acts,  so  as  to  vest  in  the 
copnpany  the  canal  so  extended,  and  subject  it  to  the  rates  and  controul  impos- 
ed by  the  act.  Again,  by  the  several  acts,  the  company  are  restricted  as 
to  the  money  to  be  raised,  which  is  to  be  employed  for  the  purposes  of  the 
canal ;  and  beyond  the  sura  so  prescribed  they  are  prohibited  to  raise  any 
money.  But  by  paying  for  any  works  to  be  done,  in  cutting  the  canal,  or 
extending  it,  by  a  total  or  partial  sale  or  mortgage  of  the  tolls,  or  any  re* 
duction  of  them,  the  company  in  effect  indirectly  raise  more  money  than  they 
are  authorized  by  parliament  to  do.  And  the  rates  and  tolls  being  made  by 
the  act  a  security  for  the  money  raised  or  subscribed,  a  gjant  of  any  partial 
diminution  or  exemption  from  toll  is  a  prejudice  to  the  security  of  the  propri- 
etors and  mortgagees.  Again,  by  the  acts  32  G.  2.  c.  84.  s.  61  33  G.  3.  c. 
21.  8.  11.  38  G.  3.  40  0-  3.  45  G.  3,  relating  to  these  canals  the  company 
is  entitled  to  take*  for  the  tonnage  of  all  goods  such  rates,  not  exceeding  the 
sums  now  claimed,  as  shall  be  fixed  by  the  company  at  any  general  assembly; 
and  they  have  no  right  again  to  reduce  them  but  at  a  genecal  assembly  held 
upon  three  months'  notice ;  nor  then,  without  the  consent  of  the  major  part  in 
value  of  the  proprij^ors.  The  proprietors,  therefore,  had  a  right  originally  to 
have  upon  all  goods  such  tonnage,  within  the  limits  prescribed  by  the  act,  as  a 
general  assembly  should  fix ;  and  notHing  but  a  general  assembly  could  abridge 
or  vary  that  right.  This  bargain  had  not  the  sanction  of  any  general  assem- 
bly ;  and  it  does  abridge  the  right  of  the  proprietors  to  have  the  tonnage 
which  the  acts  specify  upon  the  goods  of  the  plaintifi^ :  it  takes  away,  there- 
fore, the  rights  of  the  proprietors  in  a  way  which  the  acts  have  not  authorized, 
and  on  that  account  is  not  binding  upon  the  proprietors.  If  this  bargain  could 
stand,  others  might  be  made  in  the  same  way  with  the  different  individuals 
using  the  can  ale  and  instead  of  the  security  of  one  general  rate,  to  the  extent 
the  acts  allow,  upon  all  the  goods  carried  on  the  canal,  the  proprietors  might 
have  nothing  upon  any  but  the  partial  rates  agreed  upon  by  the  different  indi- 
viduals and  the  keepers  of  the  seal  of  the  company.  To  say  that  the  com- 
pany shall  pay  for  their  works  in  money  is  only  requiring  them  to  do  what  was 
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expected  would  be  done  when  the  act  passed;  is  keeping  them  within  the 
powers  of  t^he  act ;  iknd  securing  to  the  proprietors  the  benefit  of  the  check 
they  were  intended  to  hare.'  On  the  other  hand,  to  allow  them  to  sell  an  in- 
definite right  of  carriage,  without  the  consent  of  the  proprietors,  would  be 
doing  what  was  never  intended,  and  what  might  ruin  the  concern.  This  argu* 
ment  seems  equally  to  apply  when  the  rights  of  the  public  are  considered. 
The  public  have  an  interest  that  the  canal  shall  be  kej)t  up,  and  whatever  has 
a  tendency  to  bring  it  into  hazard  is  an  incrbachment  upon  their  right  in  it. 
They  have  also  an  interest  that  the  tolls  shall  be  equal  upon  all:  for  if  any 
are  favoured,  the  inducement  to  the  company  to  reduce  the  tolls,  generally^ 
below  the  statute  rate  is  diminished.  But  as  it  is  sufficient  in  this  case  to  say^ 
that  this  bargain  is  not  binding  upon  the'company  of  proprietors,  inasmuch  as 
it  abridges  their  rights  in  a  way  the  statutes  do  not  warrant,  it  is  unnecessary 
to  give  an  opinion  whether  it  so  interf^^es  with  the  rights  of  the  public,  as  to 
be  on  that  ground  also  void.  ' 

Judgment  for  the  Defendants. 


Doe,  on  the  several  Demises  of  Richard  Henry  Kenrick  and 
Others,  V.  Lord  William  Beauclerk  and  Others. 

11  Eait,  657.    Nov.  27,  t809. 

Under  a  devise  of  a  mansion  and  family  estate  to  several  successively  for  life  and  in 
tail ;  with  a  proviso  that  whatsoever  person  should,  by  virtue  of  the  will,  become  pos- 
sessed of  or  entitled  to  the  estate,  should  from  the  time  he  beoame  so  posseased,  tak« 
upon  himself  the  soroame  of  Thelwdl^  and  nuUrs  tkt  mann^n  his  usual  and  common 
place rf  obode  and  residence;  held  that  a  tenant  in  tail  in  remainder  succeeding  to  the 
possession,  who  bad  also  become  heir  at  law  to  the  testator,  not  being  found  to  have 
had  notire  of  the  will  of  her  ancestor  containing  such  condition,  her  title  could  not 
be  impeached  bv  the  remainder-man  over,  who  brought  ejectment  aAer  her  death 
against  her  husband,  bj  whom  she  had  issue  which  died  before  her ;  she  having  also 
in  fact  suffered  a  recovery  about  four  montba  after  aba  came  of  age.  within  which  pe- 
riod it  was  contended  that  she  ought  to  have  complied  with  the  condition  of  residence 
to  enable  her  to  make  a  good  tenant  to  the  praeipe. 

THIS  caae  was  removed  into  this  coort  by  a  writ  of  error  from  the  Court 
of  Great  Session  for  the  county  of  Denbigh.  The  ejectment  was  brought  to 
recover  certain  messuages  and  lands  in  that  county :  the  lessors  of  the  pUin* 
tiffii  laid  their  demises  on  the  2d  of  May  1803 ;  and  at  the  trial  before  the 
Chief  Justice  of  Chester  a  special  verdict  wa$  found,  which  stated  in  substance 
as  follows : 

ThehoaU  Price,  of  Bathafem  Park  in  the  county  of  Denbigh,  being  seised 
in  fee  of  the  premises  in  question,  on  the  5th  of  January  1767,  duly  made 
his  will,  whereby,  after  charging  all  his  real  and  personal  estates  with  his 
debts  and  funerid  expences,  he  devised  his  said  estates,  lands,  di^c.  in  the 
several  counties  of  Denbigh,  Flint,  d&c.  and  also  all  his  personal  estate,  to 
/.  May  Stan  and  Owen  Wynn,  and  their  heirs,  upon  trust,  ip  the  first  place,  to 
apply  his  personal  estate,  to  the  payment  of  his  debts,  funeral  expences,  and 
legacies.  And  as  to  all  his  real  estates,  subject  to  his  debts  and  charges, 
he  devised  the  same  to  his  cousin  Richard  Price,  only  son  of  Wm,  Price  of 
Rliswlas,  for  life ;  remainders  to  the  first  and  other  sons  of  the  body  of  the 
said  Richard  Price  in  tail  male ;  and  in  default  of  such  issue,  to  the  first  and 
every  other  dauriiter  of  the  body  of  the  said  J2.  Price  in  tail  general ;  re- 
mainder to  the  Rev.  Robert  Carter  for  life  ;  remainder  to  the  first  and  other 
son  and  sons  of  the  body  of  the  said  R,  Carter  in  tail  male ;  remainder  to 
the  first  and  every  other  datighter  and  daughters  of  the  said  R,  Carter  in 
tail  general ;  remainder  to  Richard  Kenrick  for  life ;  remainder  to  his  first 
and  other  sons  in  tail  male;  remainiiar  tahie  first  and  other  daughters  in 
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tail  general.  .Then  followed  this  proviso,  on  which  the  qaes^on  turned, 
*'  Provided  always,  and  I  do  hereby  expressly  declare  that  it  is  my  will  and 
purpose,, that  the  said  R,  Price,  or  whatsoever  other  person  or  persons  shall, 
by  virtue  of  this  or  any  other  will  or  wills  to  be  by  me  at  any  time  made,  b^ 
come  possessed  of  or  entitled  to  my  said  estates  in  manner  hereinbefore  men- 
tioned, shall,  from  the  time  he,  she,  or  they,  become  so  possessed,  take  upon 
himself,  herself,  or  themselves,  the  surname  of  ThthoaU,  and  shall  vuMke  the 
•  mansion  of  Bathafern  Park  aforesaid  their  usual  and  common  place  of 
abode  and  residence :  and  in  case  the  said  Rd.  Price  shall  refuse  or  neglect  to 
reside  at  and  make  use  of  Bathafern  Park  as  his  usual  pUce  of  residence,  and 
to  take  upon  himself  the  name  of  Thelwall,  then  and  in  such  case  I  do  hereby 
declare  this  my  will  to  be  void  to  all  intents,  in  respect  to  him,  and  every 
other  person  and  persons  claiming  under  him,  who  shall  so  refuse  to  comply 
with  such  direction :  and  in  like  manner  I  direct,  and  my  will  is,  that  the 
same  be  utterly  void  in  respect  to  the  said  Robert  Carter  and  Rd.  Kenrick, 
and  every  other  person  and  persons  claiming  under  them  by  virtue  of  this  or 
any  other  will  or  wills  to  be  by  me  at  any  time  made,  in  case  he  or  they  shall 
re^se  to  take  the  surname  of  l%elw(dl,  and  reside  at  Bathafern  Park  as 
aforesaid.  And  in  such  ease  of  refusal,  or  for  want  of  issue  by  the  said  Rd, 
Price,  or  Robert  Carter,  or  the  said  Rd,  Kenrick:  then  my  mind  and  wiH  is, 
and  I  do  hereby  devise  all  my  said  real  estates  whatsoever  to  my  own  right 
heirs  forever."  The  testator  died  seised  on  the  28th  of  December  in  the  same 
year,  leaving  the  said  Wm,  Price  of  RUsHolas  his  heir  at  law.  On  the  death 
of  the  testator,  Rd.  Price,  the  son  of  the  said  Wm,  Price  of  Rliswlas,  enter • 
ed  by  virtue  of  the  will,  as  the  first  devisee,  and  was  seised  thereof  for  his 
life,  and  complied  with  the  conditions  of  the  will,  and  died  seised  on  the  21st 
of  March  1775,  without  issue ;  upon  whose  death  the  said  Rev.  Robert  Car^ 
ter,  the  next  devisee,  who  had  become  and  then  was  the  heir  at  law  of  the 
testator,  entered  and  was  possessed  thereof,  and  enjoyed  the  premises  until 
the  18th  of  October  1807,  when  he  died  at  the  said  mansion  house  of  BaihoF- 
fern  Park,  leaving  issue  of  his  body  Charlotte  Carter  ThehoaU,  his  only  child, 
born  on  the  20th  of  April  1769.  Robert  Carter  and  his  daughter  Charlotte 
Carter  assumed  and  used  the  surname  of  ThehoaU.  Upon  the  death  of  Ro- 
hert  Carter  Theboall,  Charlotte  Carter  Thelwall,  who  then  was  the  heir  at 
law  of  the  testator,  and  also  a  devisee  ^iescribed  in  the  will,  entered  upon 
the  devised  premises,  ^pd  was  possessed  thereof  and  enjoyed  the  same :  and 
on  the  19th  of  October  1787,  left  the  mansion-house  of  Bathafern  Park,  and 
resided  during  her  minority  with  Sir  John  Nelthorpe,  her  guardian,  in  Lin^ 
colnshire.  After  she  came  of  age,  on  the  20th  of  April  1790,  she  resided 
partly  in  London,  and  partly  at  Redboume  in  Lincolnshire,  where  she  had 
an  estaUishment  suitable  to  her  rank  and  fortune,  and  did  not  make  the  man- 
sion house  of  Bathafern  Park  the  usual  or  common  place  of  her  abode  and 
residence.  By  indentures  of  the  1st  and  2d'of  July  1790,  she,  J>y  her  name  of 
Charlotte  Carter  Thelwall,  made  a  tenant  to  the  precipe;  and  afterwards  a  writ 
of  quod  et  deforeiat  was  sued  out,  and  a  common  recovery  with  double  voucher 
was  iu  due  form  suffered  at  the  Great  Session  of  the  county  o(  Denbigh,  on  the 
14th  of  August  in  the  same  year.  On  the  21st  of  July  179|,  Charlotte  Car- 
ter  Thelwall,  being  still  in  possession  and  enjoyment  of  the  premises,  married 
the  defendant.  Lord  Wm.  Beauclerk,  and  had  issue  by  him  one  child,  who 
died  an  infant  in  the  lifetime  of  the  said  Charlotte,  and  she  herself  died  with- 
out issue  on  the  15th  of  September  1797.  Rickd,  Kemrick,  named  in^tfae  will, 
died  on  the  20th  of  December  1802,  leaving  issue  Rd.  Hen,  Kenrick,  his  eld- 
est son,  Cr.  W.  Kenrick,  and  C.  6.  Kenrick,  his  other  sons,  the  three  several 
lessors  of  the  plaintiff.  Upon  this  special  verdict  judgment  was  given  below 
for  the  defendant :  to  reverse  which  this  writ  of  error  wa»  brought. 

This  case  was  argued  in  last  Trinity  term,  by  Manley,  Serjt.  for  the  plain- 
tiff, and  WHMoM^  Serjt.  for  the  defendant    By  tbe  former  it  was  contended, 
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that  the  provno  in  the  will  of  Tkeboatt  Price  as  to  rendencei  tboagh  oontaui- 
iHg  words  in  tbemselTes  of  strict  eonditiooy  yet  by  reason  of  the  limitation 
over,  particularly  where  the  person  taking  was  heir,  amoanted  to  a  conditional 
Uauiaiion:  and  that  by  the  non-residence  of  Ckarlatte  Carter  ThehodU  in  the 
mansion  of  Baikqfem  Park^  even  before  she  came  of  age,  but  certainly  after- 
wards, and  before  the  recovery  suffered  by  her,  the  estate  conditionally  limited 
to  her  ceased,  and  thereupon  the  limitation  over  to  Richard  Kenrick  took 
effect ;  of  which  the  lessors  of  the  plaintiff  might  take  advantage ;  the  assump- 
ticm  of  the  name  bein^  only  necessary  upon  entering  into  possession  of  the 
property.  And  he  denied  that  notice  of  the  will  and  condition  was  necessary 
to  be  given  to  Ckarlatte  Carter  ThehaaU^  in  order  to  induce  a  forfeiture  of 
her  estate ;  she  being  entitled  to  take  as  tenant  in  tail  under  the  will,  althouffh 
she  was  also  heir  at  law  of  the  testator,  at  the  time  when  she  entered  on  the 
estate.  On  the  other  hand,  it  was  contended,  that  the  proviso  amounted  to  a 
eondmon  only,  and  that  too  a  condition  subsequent^  and  not  a  conditional  limitor 
tion:  and  that  not  Charlotte  Carter  Theboatt  or  her  father,  but  Wm.  Price, 
was  heir  at  law  at  the  death  of  the  testator,  to  which  period  the  consideration 
of  the  question  was  in  this  respect  to  be  referred.  That  the  estate  vested  in 
her  on  the  death  of  hev  father ;  and  ^ere  could  be  no  breach  of  condition  or 
forfeiture  before  she  came  of  age;  and  there  was  not  time  sufficient  to  incur 
any  in  the  very  short  period  between  her  coming  of  age  and  the  suffering  of 
the  recovery;  the  law  always  allowing  reasonable  time  to  do  every  act:  and 
that  only  the  heir  at  law  of  the  testator  could  take  advantage  of  a  condition 
broken.  That  Charlotte  C.  T.  being  entitled  as  heir  at  law  at  the  time  of 
her  entry  could  not  incur  any  forfeiture  without  express  notice  of  and  refusal 
te  perform  the  condition.  But  that,  even  if  a  forfeiture  were  incurred,  the 
lessors  of  the  plaintiff  were  not  entitled  to  take  advantage  of  it,  by  reason 
that  they  had  not  taken  the  name  as  they  ought  to  have  done  if  the  estate  by 
her  forfeiture  were  immediately  vested  in  them. 

These  points,  except  the  last,  whieh  was  not  much  insisted  on,  were  argued 
at  great  length ;  but  as  the  Court  in  giving  judgment  only  went  on  the  ground 
of  want  of  notice  of  the  condition  to  the  heir,  it  is  unnecessary  to  enter  at 
large  upon  the  other  points.    After  taking  time  to  consider  the  case. 

Lord  Ellbnborovoh,  G.  J.  now  delivered  judgment,  (after  stating  the  sub- 
stanoe  of  the  special  verdict) 

Upon  these  facts  the  Court  of  Great  Session  has  given  judgment  for  the 
defendant ;  and  we  are  of  opinion  that  that  judgment  is  right,  and  ought  to 
be  affirmed.  Many  questions  were  duoussed  upon  the  argument ;  but  the  point, 
upon  which  our  opinion  is  formed,  is  this :  that  as  Charlotte  Carter  Thel- 
mdl  was  heir  at  laW  to  the  testator,  and  was  therefore  entitled  by  descent,  if 
the  testator  had  made  no  will,  she  was  not  bound  to  residence  until  she  had  no- 
tice that  there  was  a  will,  and  could  not  lose  the  estate  by  non-residcyace,  without 
such  notice.  The  verdict  does  not  find  that  this  lady  ever  had  notice  of  this 
will ;  and  as  nothing  can  be  presumed  upon  a  special  verdict,  the  case  must 
be  taken  as  if  she  never  had  any.  The  first  case  in  which  the  necessity 
of  notice  to  an  heir,  or  to  a  person  having  an  independent  title,  was  considered, 
was  F\rance's  case,  8  Co.  89,  b.  There  R*  F.  was  seised  in  fee,  and  devised 
to  his  eldest  son  and  heir  for  60  years :  he  afterwards  made  a  feoffment  to  the 
use  of  himself  for  life ;  remahider  to  his  eldest  son  for  60  years ;  with  a  pro- 
viso, that  if  his  eldest  son  disturbed  P.  P.  in  the  enjoyment  of  certain  other 
lands  and  certain  goods,  the  use  to  him  should  cease.  The  eldest  son  did  dis- 
turb P.  P. ;  but  he  had  no  previous  notice  of  the  feoffment.  And  it  was  re- 
solved, that  as  he  had  no  notice  of  the  feoffment,  his  disturbance  of  P.  F.  did 
not  put  an  end  to  bis  term :  for  had  there  been  no  feoffment,  he  would  have 
had  title  either  under  the  will,  or  as  heir ;  and  it  would  be  against  reason  to 
bind  him  by  a  condition  of  which  be  was  not  apprised,  where  he  would  have  a 
title,  if  there  were  no  such  deed  u  that  which  contained  the  condition.    This 
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ease,  though  rather  diflferently  pot,  is  adopted  in  Shep.  ToHch8tone'148.  The 
passage  there  is  this—"  If  a  inan  make  a  lease  for  years  on  condition !  and  ike 
**  Usset  doih  not  know  &fit ;  and  after  the  lessor  doth  by  will  give  the  land  to 
*'  the  lessee,  without  conditioti,  and  the  lessee  doth  such  an  act  as  is  a  breach 
**  of  the  txMidition ;  in  thie  case  the  condition  is  not  broken :  for  the  lessee 
**  must  hare  notice  of  the  condition  ere  he  can  break  it*'  The  learned  au- 
thor, therefoire,  of  th|it  work  must  hare  thought,  that  a  party  who  would  have 
title,  if  there  were  no  such  deed  as  that  which  contains  the  condition,  is  not 
answerable  or  liable  to  lose  his  estate  by  a  breach  of  4he  condition,  unless  he 
has  notice  of  the  deed  which  eontains  it.  In  Porter  t.  JVy,  I  Vent.  199,  re- 
ported also  1  Mod.  300,  and  Sir  Thoe.  Raym.  290,  the  distinction  is  taken 
between  persons  who  would  hare  no  title,  if  there  were  no  such  instrument  as 
that  which  contains  the  condition,  and  those  who  would  hare  title  without 
such  instrument :  and  notice  is  considered  necessary  to  subject  the  latter  to 
the  consequences  df  a  breach  of  the  condition.  In  that  case  there  was  a 
devise  to  A.  K.  in  tail,  upk>n  condition  that  if  she  married  without  consent, 
the  estate  should  go  over  to  the  lessor  of  the  plaintiff:  she  did  marry  without 
consent  and  upoli  an  ejectment  and  special  rerdict,  one  i]^estion  was,  Whether 
the  want  of  express  notice  of  the  devise  would  save  the  forfeiture  T  She  was  not 
the  testator's  heir ;  and  Rainsford^  Justice,  said,  I  take  a  differ^ce  where  the 
devisee  who  is  to  perform  the  condition  is  heir  at  law,  and  where  a  stranger : 
tkt  htir  ntust  have  notice ;  because  he,  having  title  by  descent,  need  not  take 
notice  of  any  devise^  unless  it  be  signified  to  him ;  and  so  is  JFVimce'f  ease,  8 
Ck>.  And  per  Hakt  C.  J.  "  In  Franu's  case,  there' had  been  no  need  of  no> 
tice  had  not  the  devise  been  to  the  heir ;  which  is  the  only  thing  wherein  it  ma- 
terially differs  from  this  case."  Judgment  was  given  for  the  plaintiff,  because 
it.  K.  was  not  heir,  and  had  therefore  no  title  but  under  the  devise.  A  bill  had 
been  iiledifor  relief;  and  Lord  Keeper  Bridgwum^  who  was  assisted  by  Ld.  C. 
J.  Keeling,  and  Vaughan,  and  Lord  C.  B.  Hale,  said,  (1  Mod.  314,)  had  A. 
K-  been  heir,  it  might  have  made  a  great  difference.  This  case,  therefore, 
though  not  an  adjudication  that  notice  was  necessary  in  case  of  an  heir,  is  a 
strong  authority,  as  iar  as  the  dicta  of  the  Judgte  go  upon  that  point.  '  The 
case  however  of  Walloon  v.  Fitxgtrald,  3  Mod.  28,  and  Skinn.  125,  is  a  deci- 
sion upon  the  point.  In  that  case,  Fitzgerald  conveyed  to  the  use  of  himself 
for  life ;  remainder  to  Catherine,  his  only  daughter  and  heir,  in  tail ;  with  a 
proviso,  that  if  she  married  without  consent,  i^,,  tile  estate  was  to  go  over  to 
the  lessor  of  the  plaintiff.  She  married,  contrary  to  the  condition :  but  had 
no  proper  notice  of  the  settlement.  Judgment  was  given  in  Ireland  for  Catho- 
rine,  and  on  error  brought  here,  the  case  was  twice  argued.  France* s  case, 
and  Porter  v.  Fry,  were  cited,  and  the  difference  was  insisted  on  between  the 
ease  of  a  stranger  and  that  of  the  heir ;  "  for  the  heir  having  title  by  descent, 
"  if  there  be  any  conveyance  by  the  ancestor  to  defeat  that  title,  and  to  which 
**  the  heir  is  a  stranger,  he  ought  by  the  rules  of  law  and  reason  to  have  notice 
"  of  it."  And  after  time  to  consider,  the  Court  were  unanimous,  that  Cathe^ 
rine*$  estate  was  not  determined  for  want  of  notice,  according  to  the  resolu- 
tion in  France's  case,  from  which  they  said  they  could  not  distinguish  this : 
and  judgment  was  affirmed.  There  are,  therefore,  two  express  decisions  upon 
the  very  point,  besides  the  dicta  in  Porter  v.  JFVy.  There  is  however  one  au- 
thority the  other  way,  that  of  RundaU  v.  Eeley,  Cart..92, 170.  In  that  case  the 
testator  had  four  sons,JbAn,  Robert,  William,  and  Matthew;  and  he  devised  to 
John  in  tail  male ;  remainder  to  each  of  the  others  successively  in  tail  male ; 
with  a  proviso,  that  if  John  married  a  woman  with  less  than  1000/.  portion,  the 
lands  should  go  to  the  three  younger  sons  and  their  heirs,  as  before  was  limit- 
ed, equally,  John  married  a  woman  with  less  than  1000/.  portion,  and  died 
leaving  two  daughters  only ;  so  that  his  estate  tail  ended.  Robert  and  Mat" 
theuf  died  without  issue ;  and  then  WtlUam  levied  a  fine  of  the  whole,  and  de- 
vised to  the  plaintiff's  lessor,  and  died  without  issue.    John's  daughters  en- 
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tared ;  and  ejeotment  wm  brought  against  them ;  aad  upon  a  special  verdict 
fibond,  Bridgeman,  G.  J.  delivered  the  opinioQ  of  the  Court ;  and  after  notion 
iog  that  the  words  created  a  limitation^  and  not  a  condition,  he  says,  "  the 
"  next  thing  is,  that  notice  should  have  been  ^iven ;  John  being  heir  at  law 
"  should  have  had  notice  of  this  will  and  limitation;  but  yet  I  say,  it  is  not 
'*  necessary  notice  should  have  been  given,  though  he  was  heir.  And  the  ea- 
''  tate  in  John  having  ceased,  the  question  is,  what  estate  Robert,  WiRiam, 
*'  and  Matthew  had  afterwards^"  And  after  discussing  that  point,  he  con- 
cluded that  the  estates  limited  to  them  in  succession  ceased ;  that  they  took 
under  the  proviso,  '*  if  John  married,"  dirC,  an  estate  tail  in  common,  leaving 
the  fee  in  the  testator's  heir.  That  when  Robert  and  Maitkeio  respectively 
died,  their  respective  thirds  passed  to  the  defendants  as  the  testator's  heirs, 
and  the  defendants  became  tenants  in  common  with  William :  that  his  fine, 
therefore,  did  not  affect  their  two  thirds,  but  his  own  only :  And  as  to  those 
two  thirds,  judgment  was  given  for  the  defendants ;  and  as  to  the  other  third, 
judgment  was  given  for  the  plaintiff.  This,  therefore,  was  a  solemn  deci- 
sion upon  a  special  verdict  on  the  very  point :  for  unless  it  had  been  con- 
sidered  that  the  estate  passed  immediately  upon  John's  marriage  to  the  other 
three  brothers  in  common,  Wiliiam  would  have  been  entitled  to  the  whole  at 
the  time  he  levied  the  fine  under  the  limitation  to  the  brothers  in  succession ; 
and  then  the  fine  would  have  operated  upod  the  whole  i  whereas  it  waa  ad- 
judged to  operate  upon  a  third  only.  It  is  singular,  indeed,  if  Lord  C.  J. 
Bridgeman  delivered  this  opinion  in  Hil.  18  dt  19  Car.  2 ;  as  the  report 
supposes,  that  he  should  have  used  the  expression  ascribed  to  him  in  1  Mod. 
314.  "  that  if  A.  K.  had  been  heir,  it  mipht  have  made  a  great  difference." 
It  is  singular  that  this  decision  should  not  have  beea  referred  to  either  at  the 
baf  or  by  th(^  bench,  either  in  Porter  v.  jFVy,  which  was  decided  Pasch.  24 
Car.  2,  or  in  Walloon  v.  Fittgerald,  which  was  decided  Pasch.  36  Car.  3. 
It  is  observable  too,  that  in  Rundall  v.  Eeley  the  rights  of  the  heir  were  not 
in  question  :  John's  right  had  dearly  ceased,  because  he  was  dead  without 
issue  male ;  and  the  question  was,  how  .the  estate  was  afterwards  to  go  over ; 
whether  in  succession,  as  it  had  at  first  been  limited ;  or  in  common,  ac- 
cording to  the  limitation,  if  John  married  a  ^woniaii  with  less  than  the 
mcified  fi>rtune.  Without  questioning,  however  the  report  of  Rundfdt  v. 
Eeky^  and  admitting  the  decision  to  have  been  as  Cbr^er  teports,  it  is  clearly 
inconsistent  with  France's  case,  with  Porter  v.  jFVy,  and  Walloon  v,  Fitzger^ 
aU:  and  the  reason  of  the  thing  is  so  decidedly  with  those  cases,  that  we  have 
no  hesitation  in  abiding  by  them*  ami  holding  Rundall  v.  Eeletf  not  to  be  law. 
Where  a  party  is  really  ignorant  of  the  existence  of  the  instrument  in  which 
the  condition  is  contained,  and  where  he  would  have  good  title  if  there  were 
no«nch  instrument,  it  seems  unreasonable  to  hold  that  a  neglect  of  the  terms 
of  that  condition  should  subfect  him  to  a  loss  of  the  estate:  it  would  encour- 
age the  concealing  of  the  instrument  till  a  breach  were  incurred,  so  to  decide : 
and  no  substantiu  inconvenience  can  result  fit>m  holding  that  the  person  en- 
titled to  avail  himself  of  a  breach  should  take  care  that  the  condition  was 
known  to  the  person  who  was  to  comply- with  it.  Upon  iMs  ground,  therefore, 
that  Charlotte  Carter  Tkeheall  never  had  notice  of  Theboall  Prices  will,  or 
of  the  condition  it  contained,  we  are  of  opinion  that  the  judgment  below  was 
right,  and  ought  to  be  affirmed.  If  it  werq  jiecessary,  we  might  lay  soma 
stress  upon  the  wording  of  the  proviso,  which  speaks  of  a  refusal  to  reside, 
dfrc  bg  Robert  Carter ,  or  those  claiming  under  him,  not  of  a  mere  neglect  •* 
and  a  refusal  imports  that  the  thing  refold  was^prqposed  to  the  refusing  party. 
But  our  opinion  is  Ibonded  on  the  broad  ground,  that  neither  neglect  or  re- 
fusal will  subject  the  heir,  dto.  to  lose  the  estate,  unless  he  has  notice  of  the 
condition.  Without,  therefore,  discussing  the  several  other  arguments  which 
have  been  used,  which  appear  to  us  to  make  strongly  against  the  daim  of  the 
plaintiff  on  other  points :  we  ave  perfectly  satii&d  that,  on  this  pointy  the 
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judgment  which  has  heen  giTen  for  the  defendant  is  right,  «id  muet  be  af» 
firmed. 


Doe  on  the  joint  and  several  Demised  of  Sarah  Strong  and 
Others  v.  Wm.  GoflF. 

11  East,  €68.    Not.  27, 1809. 

A  testator  derised  obo  oatate  to  hia  wife  for  life,  and  after  ber  deeeaae  to  hia  danghtar 
JMary,  and  to  the  hnrg  of  ker  hody  begotten  or  to  be  boMtten,  m  tewmte  m  eoeraies, 
and  not  aa  joint  tenaota ;  bat  if  such  issue  should  die  bsfore  he,  she,  or  they,  attained 
21,  then  to  bis  son  Joseph  in  fee :  and  then  he  devised  another  estate  to  his  wife  for  life, 
remainder  to  his  son  Joseph  and  to  the  heirs  of  his  body  begotten  or  to  be  begotten  ;  bnt 
if  he  died  without  issue,  or  such  issne  all  die  before  he  or  they'  attain  fi],  then  to  his 
daughter  Jtfary  and  the  heirs  of  hsr  body  begotten  or  to  be  begotten ;  aoch  isane,  if  more 
than  one,  to  take  as  teiuuUs  in  eommam :  held  that  the  daughter  Mary  oolj  took  an 
estate  for  life  in  the.  first  estate,  with  remainder  to  ail  her  children  equally  as  purcha- 
sers. 

IN  ejectment  for  certain  mesauagee  and  tenements  at  Henhf  mpmn^Thamei^ 
a  veMict  was  fband  for  the  jriaintiff  for  four  undivided  fifth  parts  of  the  pre- 
mises, and  for  the  defendant  for  the  other  undivided  fifth,  suti^t  to  the  opin- 
ion of  the  Court  upon  the  following  case. 

WiUiam  Matthews  being  seised  in  fee  of  these  and  other  premises,  by  his 
will  dated  the  18th  of  Sept,  1773,  devised  the  premises  in  question  thus:-^i 
give  and  devise  unto  my  wife,  Mary  Matthews,  and  her  assigns,  during  the 
term  of  her  life,  all  those  my  messuages  and  tenements,  d&c.  and  firom  and 
immediately  after  the  decease  of  my  said  wife,  then  I  give, and  devise  the  same 
messuages  and  tenements  unto  my  daughter  Mary,  the  wife  of  Wm.  Qpf^ 
and  to  die  heirs  of  her  body  lawfully  begotten  or  to  be  begotten,  as  teiumts  i% 
common,  and  not  as  joint  tenants.  But  if  such  issue  should  depart  this  life 
before  he,  she,  or  they,  shall  respectively  attain  th^r  age  or  ages  of  21  years, 
then  I  give  and  devise  the  same  premises  unto  my  son  Joseph  Matthews  bis 
heirs  and  assigns  for  ever.  And  by  another  clause  of  the  will  he  devised  the 
said  other  premises  thus — ^I  also  give  and  devise  unto  my  said  wife  and  her 
assigns  during  the  term  of  her  natural  life  all  and  singular  my  messuages  or 
tenements,  lands,  dLC.  in  Hart-street  and  Dmek'Street  in  HenUy :  and  frooa 
and  immediately  after  her  decease,  then  I  give  and  devise  the  said  lastHDcii* 
tioned  premises  unto  my  said  son  Joseph  Matthews^  and  to  the  heirs  of  his  body 
lawfiilly  begotten  or  to  be  begotten.  But  if  my  said  son  Joseph  shall  happen 
to  depart  this  life  without  issue,  or  such  issue  shall  all  die  before  he  or  they 
shall  attain  their  age  of  21  years,  then  and  in  such  case  I  herebv  give  and  de* 
vise  the  said  mentioned  premises  unto  my  said  daughter  Mary,  the  wife  of  the 
said  Wm,  Ooff,  and  to  the  heirs  of  her  body  lawfully  begotten,  or  to  be  begot* 
ten ;  such  issue,  if  more  than  one,  to  take  as  tenants  in  cmnman,  and  not  as 
joint  tenants. 

The  testator  died  seised  in  1778,  leaving  his  said  widow  and  his  daughter 
Mary  Gof,  him  surviving.  Jforjr  the  widow  of  the  testator  proved  his  will, 
and  entered  upon  and  enjoyed  the  premises  in  question  during  her  life ;  and 
upon  her  decease  Mary  Qoff  entered  upon  and  enjoyed  the  same  until  about 
five  years  ago,  when  she  died,  leaving  issue  Sarah  Strong,  Mary  the  wife  of 
Robert  Mears,  BUxabeth  the  wife  of  James  Reeves,  and  Sq^hia  €hf,  (the  lee* 
SOTS  of  the  i^aintiff,)  and  the  defendant  Wm.  €hf,  her  surviving :  and  the  de- 
fendant thereupon  possessed  himself  of  the  entirety  of  the  premises.  If  the 
lessor^  of  the  the  plaintiff  were  adjudged  entitled  to  recover,  the  verdict  was  to 
stand :  otherwise,  a  nonsuit  was  to  be  entered. 

Abbott,  argued  the  case  for  the  plaintiff  on  a  former  day  of  this  term;  and 
oontended  upon  the  intentiea  of  the  testator,  as  eolieeted  from  the  wiU,  tbmt 
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Jfary  Oaf  took  only  an  estate  for  life,  and  that  all  her  ckildren  nnder  the  de- 
scription of  hdn  of  her  hody^  took  equal  shares  as  purchasers,  in  remainder, 
by  reason  principally  of  the  limitation  to  them  om  tmamis  m  common :  and  he 
cited  Doe  ▼.  Luming^  8  Burr.  1100;  Bdgshaw  r.- Spencer,  1  Ves.  142,  and 
Lisle  ▼.  Oray,  T.  Jones,  1 19,  and  also  Robinson  v.  Orey,  9  East,  1,  and  Dee 
d.  Wrighl  V.  Cundall,  ib.  400 ;  where  all  the  cases  bearing  upon  the  construc- 
tion of  this  will  were  collected. 

Preston  for  the  defendant  argued  for  the  necessity  of  giving  Mary  Goff  an 
estate  tail,  as  well  upon  the  legal  effect  of  the  subsequent  limitation  to  the 
keirt  of  her  body,  as  to  effectuate  what  he  said  was  the  general  intent  of  the 
testator,  that  no  part  of  the  estate  devised  to  Mary  Goff  and  the  heirs  of  her 
body  should  go  over  to  her  brother,  so  long  as  any  of  her  issue  were  in  being :  to 
which  the  particular  intent,  that  her  children  should  take  as  tenants  in  common, 
must  give  way.  And  he  relied  principally  upon  Doe  d.  Candler  v.  Smttk,  7 
Term  Rep.  531 ;  confirmed  by  Doe  d.  Cock  v.  Cooper,  1  East,  229 ;  Pierson 
V.  Vickers,  5  Bast,  548,  and  Pook  v.  Poole,  3  Bos.  &  Pull.  620.  The  princi- 
pal arguments,  as  to  the  intention  of  the  testator,  were  afterwards  noticed  in 
the  judgment  of  the  Court ;  which,  after  consideration,  was  now  delivered  by 

Lord  Ellsnborouoh,  C.  J.  This  was  an  ejectment  for  premises  in  the 
county  of  Oxford;  and  the  question  arose  upon  the  will  of  Wm,  Matthews, 
The  testator,  as  appears  by  his  will;  had  a  wife,  a  son,  and  a  daughter ;  and 
he  demised  the  premises  in  question  to  his  wife  for  life,  and  immediately 
after  her  decease  to  his  daughter  "  Mary  Goff,  and  to  the  heirs  of  her  body 
**  lawfully  begotten,  or  to  be  begotten,  as  tenants  in  common,  and  not  as  joint 
'*  tenants ;  but  if  such  issue  should  depart  this  life  before  he,  she,  or  they  should 
"  respectively  attain  their  age  or  ages  of  21  years,  then  he  devised  those 
"  premises  to  his  son  in  fee."  By  another  part  of  his  will  he  devised  cer- 
tain other  premises  to  his  wife  for  life ;  and,  after  her  decease,  to  his  son 
and  to  the  heirs  of  his  body  lawfully  begotten,  or  to  be  begotten :  but  if  his 
said  son  should  happen  to  depart  this  life  without  issue,  or  such  issue 
should  all  die  before  he  os  they  should  attain  their  age  of  21  years,  then  he 
devised  those  premises  also  to  his  said  daughter  Mary  Goff,  and  to  the  heirs  of 
her  body  lawfully  begotten,  or  to  be  begotten ;  such  issue,  if  more  than  one,  to 
take  as  tenants  in  common,  and  not  as  joint  tenants.  The  testator  died ; 
his  widow  entered  and  died :  Mary  Goff,  his  daughter,  entered  and  died ;  and 
the  lesscvrs  of  the  plaintiff  are  the  four  daughters  of  Mary  Goff,  and  the  defend- 
ant is  her  son.  The  lessors  of  the  plaintiff,  therefore,  contend,  that  Mary 
Goff  took  an  estate  for  life  only  in  the  premises  in  question,  and  that  each  of 
her  children  took  a  fifth  by  purchase.  The  defendant  contends,  that  Mary  Goff 
took  an  estate  tail ;  and  that  upon  her  death  the  whole  vested  in  him,  as  heir 
in  tail  by  descent.  This  will  is  certainly  a  singular  one,  and  it  is  very  probar 
ble  the  testator  might  not  know  the  exact  meaning  of  all  the  terms  he  used ; 
but  upon  attending  to  all  the  provisions  of  the  will,  we  think  his  intention  must 
be  taken  to  have  l^n,  that  Mary  Goff  should  take  for  life  only,  and  that  her 
children  should  take  as  tenants  in  common  by  purchase.  The  words  "  heirs  of 
the  body"  are  undoubtedly  prima  facie  words  of  limitation,  but  they  may  be 
construed  to  be  words  of  purchase  where  it  is  clearly  so  intended ;  and  we 
think  that  in  this  case  such  intention  is  clear.  The  provision,  that  they  should 
take  05  tenants  in  common,  and  not  as  jmnt  tenants,  shews  very  distinctlv  that 
the  testator  was  contemplating  something  very  diflkrent  from  an  estate  tiHi :  be- 
cause an  estate  tail,  if  there  were  sons,  would  vest  wholly  in  the  eldest  son, 
to  the  exclusion  of  all  the  rest:  and  upon  an  estate  tail,  there  would  be  neither 
joint-tenancy  nor  tenancy  in  common.  And  the  words  which  follow  put  it  past 
all  doubt  that  the  testator  used  the  words  "  heirs  of  the  body"  not  as  words 
af  limitation,  to  give  Mary  Goff  an  estate  tail,  but  as  equivalent  to  children  or 
issue  of  her  body,  to  give  such  children  a  distinct  and  independent  interest. 
The  words  are,  '*  but  if  auch  issue  akould  depart  this  life  before  he,  she,  or 
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they  should  respective! j  attain  31,  then  he  devised  to  his  son  in  fee."  Wheat 
does  he  mean  then  by  ''  nuk  issw^^  bat  the  persons  to  whom  he  had  before  re- 
ferred, by  the  description  of  the  *'  heir$  of  hit  daugkier^s  body  ?*'  And  when 
he  is  contemplating  the  possibility  that  he,  she,  or  they,  nay  depart  this  life 
before  21,  to  whom  can  he  be  referring  bttt  the  immediate  children  of  h^ 
daughter  t  The  obviotts  intention,  therefore,  of  this  part  of  the  will  dearly  is 
to  give  Mary  Goff  an  estate  for  life,  and  her  ehildren  a  distinct  independent 
interest  as  tenants  in  common.  In  the  devise  to  the  son  of  the  esute  given  to 
him,  the  words  "  Aetrs  of  the  body"  are  perhaps  used  in  a  diffiurent  Bense ;  at 
least  there  are  no  new  words  importing  that  they  are  to  take  lis  tenants  in  com- 
mon :  but  it  is  observable,  that  in  the  limitation  over  to  the  daughter,  upon  fail- 
ure of  issue  of  the  son,  the  testator  again  uses  the  terms,  **  heirs  of  htr  body" 
when  he  is  clearly  speaking  of  her  cniidren ;  and  again  provides  that  they  shall 
take  as  tenants  in  common,  and  not  as  joint  tenants.  There  is  a  particular 
intent,  therefore,  fully  and  distinctly  expressed  upon  the  will,  that  the  persons 
designated  by  the  terms,  "  hnnofihe  body"  oiMary  Ooff^  should  take  as  ten- 
ants in  common :  which  they  could  not  do,  if  she  took  an  estate  tail.  Butiiowever 
strongly  this  intent  is  expressed,  it  would  not  be  permitted  to  prevail,  if  it  were 
inconsistent  with  any  other  paramount  general  intent  of  the  testator ;  and  it  has 
been  urged,  that  in  case  there  is  such  paramount  intent:  not  indeed,  that  any 
such  paramount  intent  is  expressed,  or  that  it  is  inconsistent  with  any  express 
devise  in  the  will,  that  thia  particular  intent  should  prevail ; '  but  lit  is  assumed 
that  the  testator  never  could  have  intended,  that  any  part  of  the  estate  in  ques- 
tion should  go  over  to  the  son,  so  long  as  there  was  any  descendant  of  the 
daughter ;  and  that  to  prevent  this  e^ct,  and  thereby  to  effectuate  what  he 
must  have  intended,  the  daughter  must  be  held  to  take  in  tail ;  and  that  every 
word  in  the  will,  importing  that  her  children  were  to  take  as  purchasers  and  as 
tenants  in  common,  ought  to  be  rejected.  But  how  can  the  Court  say  what 
was  the  testator's  intention  upob  a  point  upon'which  he  has  expressed  no  inten* 
tion  at  all,  and  which  point  perhaps  never  entered  into  his  contemplation^  Had 
the  question  been  proposed  to  him,  whether,  upon  the  death  of  any  of  his 
daughter's  children  under  21,  that  child's  share  should  go  over  to  JosepA,  or 
be  divided  among  the  daughter's  other  children,  it  is  perhaps  most  probable 
the  latter  would  liave  been  his  choice :  but  it  is  a  probability  only,  not  a  cer- 
tainty :  and  where  one  intention  is  plainly  expressed  «pon  the  will,  it  must 
not  b^  defeated  by  a  mere  conjecture  that  the  testator  might  have  another  par»« 
mount  intention  inconsistent  therewith.  Admitting,  however,  that  it  ought  to 
be  inferred,  that  the  testator  could  no]t  have  intended  that  any  part  should  go 
over  to  his  son,  so  long  as  there  was  any  issue  of  his  daughter  in  being,  does 
it  follow  that  the  daughter  must  be  held  to  hare  taken  an  esUte  tail?  It  might 
perhaps  afford  a  reason  for  implying  cross  remainders  between  her  children ; 
(though  it  is  not  necessary  to  decide  whether  cross  remainders  are  to  be  impl>i 
ed  upon  this  will ;)  but  it  affords  none  for  introducing  so  important  a  ^ifo- 
ence,  as  converting  into  an  estate  tail  in  the  mother  ^hat  would  otherwise  be 
separate  and  distinct  interests  in  her  children.  It  would  be  a  singular  conclu- 
sion, where  each  child  was  equally  an  object  of  the  testator's  bounty,  and  was 
to  have  an  equal  share,  to  hold  that  every  child's  share  should  be  given  up  in 
the  first  instance  to  the  eldest  son,  and  that  he  and  his  issue,  so  long  as  he  had 
any,  should  hold  it  to  the  exclusion  of  all  the  rest,  lest  the  single  share  of  a 
child  dying  under  21  should  go  over  to  the  testator's  son,  before  all  the  other 
issue  of  the  testator's  daughter  were  extinct  I  The  argument  would  stand 
thiis  :  Mary  Gof  may  have  10  children ;  one  may  die  under  21 ;  the  testator 
could  not  have  intended  that  child's  10th  part  to  go  over  to  his  son  Jouph  ; 
ergo,  to  prevent  that  consequence,  though  the  testator  has  said,  that  all  his 
daughter's  children  shall  take  equaily,  that  part  of  his  intention  must  be  wholly 
sacrificed,  and  the  estate  shall  go  intire  to  the  daughter's  eldest  son ;  and  no 
one  of  the  eight  other  children  shall  have  any  thmg,  unless  sack  eldest  son 
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diee  withoot  Baffering  a  reooyery  and  witfaoot  issoe !  Fortuaatdy  for  the  in- 
tention of  the  testAor,  and  for  the  objeeta  of  his  bounty,  we  are  not  bound 
down  by  any  case  to  adopt  such  a  decision.  We  have  looked  through  the 
cases  which  hate  been  cited,  and  do  not  feel  that  we  shall  break  in  upon  any 
of  them,  i>y  holding  that  the  children  of  Miiry  Oof  took  estates  in  common 
by  purchase  :  this  is  distinctly  and  unequivocally  expressed  by  the  testator  to 
be  his  intention  :  no  contrary  intention  is  expressed  in  any  pan  of  his  will ; 
nor  is  there  any  provision  contained  in  the  will  inconsistent  with  this  intention, 
nor  from  which  a  contrary  intention  can  fairly  be  implied.  We  are  of  opinion, 
therefore,  that  we  are  bound  to  give  effect  to  this  intention  of  the  testator,  so 
plainly  expressed  in  his  will ;  and  that  we  do,  by  holding  that  the  plaintiff  is 
entitled  to  recoyer.(  1 ) 

Judgment  for  the  Plaintiff. 


Gildait  v.  Gladstone  and  Gladstone,  in  Error. 

11  East,  675.    Nov.  S7^  1809. 

Bj  tlii  Uverpool  4ook  tot*  of  8  Ann.  and. 2  Geo.  3,  pertain  tonnage  datiea  are  payable  to 
the  dock  companv  on  all  veaaeis  sailing  with  cargoes  auttoards  or  inwardi,  so  as  no 
ship  shall  be  liable  to  pay  more  than  ooce  for  the  same  voyage  out  and  home.  This  is 
one  entire  duty  imposed  upon  one  entire  voyage  out  and  home^  if  there  be  either  an  out- 
ward or  an  inward  cargo  in  such  vojrage,  but  without  making  any  adTance  if  there 
•hould  bft  both.  Thus*  a  Laerpool  ship  carrying  a  cargo  out  to  the  West  ladies^  and 
bringina  another  hom(^  to  Liverpiool,  is  only  liable  to  pay  one  duty,  namely,  the  duty 
o%Uwardsi  and  a  foreign  ship  bringing  a  cargo  to  Liverpool^  and  carrying  another  cargo 
out,  is  only  liable  to  pay  the  duty  inioards.  But  where  a  ship  was  built  in  another 
port,  on  account  of  the  owner  residing  at  Liverpool^  where  she  was  registered,  and  sail- 
ed to  the  ^e5t  Indies^  without  first  coming  to  Liverpool^  but  brought  her  return  cargo 
there jaa  to  her  home ;  this  was  held  to  be  one  entire  and  distinct  voyage  within  the 
meaning  of  the  acts,  for  which  the  duty  inwards  was  payable,  and  did  not  privilege 
the  ship  from  payment  of  the  duties  acain  when  next  she  sailed  with  another  cargo 
upon  her  outward  voyage  to  the  Westpndies^  though  in  fhct  she  onlj  used  the  dock  in- 
teards  on  her  first  voyage  :  for  the  privilege  of  using  the  docks  with  an  outward  and 
inward  cargo,  upon  oae  payment  of  duty,  u  confined  to  the  same  voyage  out  atid  kome^ 

THE  Gladstones  brought  assumpsit  in  C.  B.  against  Cfildart,  for  money 
had  and  received  by  him  to  their  use,  and  on  other  common  money  counts;  to 
which  the  general  issue  was  pleaded ;  and  at  the  trial  a  special  verdict  was 
found,  stating  in  substance,  that  a  ship  called  the  KtUon  was  built  in  the 
coilnty  of  Devon,  in  1800,  for  Gladstone  and  others,  then  and  still  residing  at 
Liverpool,  and  on  the  7th  of  November  in  that  year  was  registered  in  their 
names  at  the  port  of  Liverpool,  and  soon  afterwards  was  cleared  out  by  them 
from  Bristol  to  Saint  Vincent's  in  the  West  Indies,  and  arrived  from  thence 
at  the  port  of  Liverpool  in  August  1801,  being  her  first  arrival  in  that  port; 
and  on  her  arrival,  her  owners  paid  to  the  collectors  of  the  dodk  duty  the  duty 
inwards  then  payable ;  and  the  ship  afterwards  sailed  from  Liverpool  without 
paying  any  dock  duty  outwards.  The  ship  afterwards  performed  several  other 
voyages  from  and  to  Liverpool,  and  always  paid  the  dock  .duty  inwards,  and 
not  outwards,  until  the  7th  o{  January  1807.  On  the  16th  of  December  1802, 
by  the  transfer  of  other  shares  to  the  Gladstones,  they  became  the  sole  owners 
of  the  ship,  and  registered  her  in  the  port  of  Liverpool  in  their  names.  In 
May  1806,  the  ship  cleared  out  from  Liverpool  with  a  cargo  of  goods  to  De- 
merara,  and  no  duty  outwards  was  then  demanded  or  paid.  In  November  1806, 
the  ship  arrived  at  Liverpool  from  Demerara  with  a  cargo  of  goods^  when  the 
Gladstones,  as  owners  of  her  paid  to  Crildart  as  collector  of  the  dock  duties 
33Z.  155.  3d,,  being  at  the  rate  of  3s,  per  ton  for  the  dock  duty  payable  for  the 
ship  on  her  aaid  arrival  inwards  at  Liverpool,    The  ship  having  discharged 

(1)  Vide  Ussee  of  FindUy  4^  ol.  v.  RiddU,  3  Bian.  1391 
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her  then  cargo,  was  afterwards,  on  the  7tb  of  January  1807,  by  her  said  owt|« 
ers,  cleared  outwards  from  Liverpool  with  a  cargo  of  goods  for  Madeira  and 
Jamaica,  and  sailed  accordinffly ;  and  upon  snch  clearing  out  Gfiidart^  as  col* 
lector,  demanded  from  the  GladsUmeSf  as  owners,  payment  of  the  further  sum 
of  33/.  155.  3^.  for  the  dock  duty,  and  refused  to  permit  the  ship  to  sail  until 
it  should  be  paid :  whereupon  the  owners  paid  the  same,  in  order  to  enable  the 
ship  to  clear  out,  having  first  protested  against  the  validity  of  the  demand.  In 
September  1807,  the  ship  arrived  with  a  cargo  of  goods  at  Liverpool  from  Jo- 
maica,  and  no  dock  duty  was  demanded  from  or  paid  by  the  owners  upon  such 
arrival  inwards :  and  having  discharged  her  cargo,  she  again  cleared  out  and 
sailed  in  September  1807,  froip  the  port  of  Liverpool  aforesaid  with  another 
cargo  of  goods  to  Halifax,  when  a  further  dock  duty  of  201.  I5s.  2d.  was  de- 
manded by  and  paid  to  the  collector  by  the  owners.  Since  the  passing  of  the 
act  of  the  8  Geo.  3.  c.  86,  until  the  beginning  of  1807,  the  Liverpool  dock 
duties  payable  upon  all  ships  using  that  port  have  been  demanded  and  paid 
upon  their  respective  arrivals  inwards,  and  not  otherwise.  But  whether,  upon 
the  whole  matter,  the  Gladstones  ought  to  recover  the  said  sum  of  33/.  155. 3d. 
from  Oildart,  the  jurors  prayed  the  advicq  of  the  Court 

This  case  was  argued  in  the  last  term  by  Js.  Clarke  for  the  plaintiff  in  error, 
and  Richardson  for  the  defendants.  The  argument  turned  upon  the  construo- 
tion  of  two  acts  of  parliament  for  granting  and  regulating  the  dock  duties  in 
the  port  of  Liverpool;  of  the  8  Ann.  c.  12,  and  tl^  other  of  the  2  Geo.  3.  c. 
86.  By  the  first  of  these  certain  duties  were  given  to  the  corporation  of 
Liverpool,  which  are  directed  to  be  '*  paid  for  every  ship,"  &c.  (those  in  the 
service  of  the  crown  excepted)  '*  trading  or  coming  into  or  out  of  the  said  port 
"  with  any  goods  or  merchandize^^  by  the  master  or  owners,  "  viz,  for  every 
**  vessel  so  trading  between  the  said  port  and  St.  Davids  Head  or  Carlisle, 
**"  2i/.  per  ton :  and  for  every  vessel  trading  between  St.  Daoid^s  Head  and  the 
**  Lands  End,  or  beyond  Carlisle  to  any  part  in  or  on  this  side  the  ShetUmds, 
''  or  to  and  from  the  Isle  of  Man,  2d.  per  ton  :  and  for  every  vessel  trading 
*'  to  any  port  of  Ireland,  Ad.  per  ton  :  and  for  every  vessel  trading  to  and  from 
'*  Norway,  d&c.  8</.  per  ton  :  and  for  every  vessel  trading  to  and  from  New^ 
**foundland,  d&c.  lid.  per  tbn ;  and  for  every  vessel  trading  to  and  from  the 
*'  West  Indies,  &c.  l5.  6d.  per  ton."  **  Such  duties  to  be  paid  at  the  time  of 
''  such  ship's  discharge  either  inwards  or  outwards  at  the  custom-house  in  the 
^'  said  port :  so  as  no  ship  shall  be  subject  or  liable  to  pay  the  duty  but  once 
^*for  the  same  voyage  both  out  and  home,  notwithstanding  such  ship  may  go 
**  out  and  return  back  with  a  lading  of  any  goods  or  merchandize."  This  act 
was  continued  by  various  other  acts,  amon|[8t  others,  by  the  2  Geo.  3.  c.  86, 
which  enacts,  (s.  7,)  "  that  all  and  every  the  said  tonnage  duties  to  be  here- 
"  after  paid  or  made  payable  by  any  of  the  said  former  acts  or  this  act,  upon 
"  every  ship,  d&c.  coming  into  or  arriving  in  the  said  port  of  Liverpool,  shall 
"  be  made  due,  payable,  and  be  paid  at  the  dock  office  in  Liverpool  to  the 
*^  collector,  &c.  upon  the  arrival  of  every  such  ship,  &c.  or  other  vessel  tii- 
*'  wards  at  Liverpool,  and  before  such  ship  or  other  vessel  shall  be  discharged 
**  or  cleared  inwards  at  the  custom-house,  &c.  any  thing  in  the  said  acts  or  this 
**  act,  or  any  of  them,  to  the  contrary  notwithstanding."  And  by  another  sec- 
tion, ''  to  the  intent  that  the  said  duties  may  be  truly  paid,  the  collector  of  the 
**  customs,  dLC.  within  the  port  of  Liverpool,  shall  not  receive  any  entry  or 
"  cocquet,  or  other  discharge  or  clearance,  or  take  any  report  inwards  for  any 
"  vessel,  &c.  liable  to  the  payment  of  the  said  duties,  until  the  same  duties 
"  shall  be  paid  to  the  said  collector  or  receiver,  and  until  such  master,  owner, 
''  &c.  of  such  vessel,  subject  and  liable  to  the  payment  thereof,  shall  shew  to 
''  such  officer  a  receipt  under  the  hand  of  such  collector  for  the  same,  under 
"  the  penalty  of  20/." 
Lord  Ellsnborough,  C.  J.  now  delivered  the  judgment  of  the  Court 
This  case  came  before  the  Court  upon  a  writ  of  error  from  the  Common 
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Pleas ;  tnd  as  it  depends  upon  the  construction  of  two  acts  of  parliament,  the 
provisions  of  which  hanre  appeared  to  that  Court  in  a  different  point  of  Tiew 
than  what  they  have  appeared  to  us,  yre  have  taken  time  to  consider  of  it  to 
the  present  term.  It  was  an  action  brought  there  for  money  had  and  received ; 
and  the  question  in  it  was,  whether  the  collector  of  the  Liverpool  dock  duties 
were  warranted  in  insisting  tipon  payment  of  dock  duties  on  the  clearing  out- 
wards of  the  ship  KtUon  on  the  7th  of  January  1807.  A  special  verdict  was 
found,  andlhe  substance  of  it  was  this ;  that  the  ship  KeUon  was  built  for  the 
plaintifl^  and  certain  other  persons  residing  in  Liverpool  in  the  year  1800. 
That  she  was  built  m  Devonshire^  aiid  registered'  at  Liverpool  on  the  7th  of 
November  1800.  That  she  was  afterwards  cleared  out  from  Bristol  to  Si, 
Vincent's,  and  arrived  from  thence  in  the  port  of  Liverpool  in  August  1801. 
That  this  was  her  first  arrival'  at  that  port :  that  she  then  paid  the  Liverpool 
dock  duties  upon  her  arrival  inwards.  That  she  sailed  again,  without  paying 
any  dock  duties  outwards.  That  she  performed  several  other  voyages  from 
and  to  Liverpool,  and  always  paid  the  dock  duty  inwards  and  not  outwards, 
till  the  7th  of  January  1807.  That  in  December  1802^  the  other  part  owners 
transferred  their  shares  to  the  plaintiffs  in  the  cause  below  ;  and  that  they  re* 
gistered  the  ship  at  Liverpool  in  their  own  names.  That  in  May  1806,  the 
ship  cleared  outwards  with  a  cargo  for  Demerara,  but  paid  no  duty  outwards ; 
and  that  she  returned,  in  November  1806,  with  another  cargo,  and  paid  the 
duty  on  her  arrival  inwards.  That  on  the  7th  of  January  1807,  she  cleared 
outwards  with  a  cargo  for  Madeira  and  Jamaica,  and  the  defendant  below,  as  . 
collector  of  the  dock  duties,  insisted  upon  payment  of  duty  on  her  so  clearings 
and  refused  to  permit  her  sailing  till  it  was  paid ;  and  that  the  plaintiffs  below 
paid  ; it  accordingly,  under  protest.  That  the  ship  returned  with  a  cargo  in 
Sqfiember,  when  no  duty  was  demanded,  and  sailed  again  for  Halifax  with 
another  cargo,  when  duty  was  again  demanded  and  paid.  That  until  the  be- 
ginning of  )807,  the  dock  duties  payable  on  ships  using  that  port  were  de^ 
manded  and  paid  on  their  arrivals  inwards,  and  not  otherwise.  The  action 
was  brought  to  recover  back  this  money :  the  Court  of  Common  Pleas  thought 
the  collector  not  warranted  in  demanding  it,  and  gave  judgment  for  the  plain- 
tiflb  below. 

The  statutes  affecting  the  case  are  the  Liverpool  dock  acts  of  the  8  Ann* 
and  2  G.  3.  c  86.  By  8  Ann.  s.  3,  a  duty  is  to  be  paid  for  every  ship  trading 
or  coming  into  or  out  of  the  port  of  Liverpool  with  any  goods  or  merchant 
dize,  and  the  rate  of  duty  varies  according  to  the  different  ports  between 
which  the  vessel  trades.  If  she  trade  between  Liverpool  and  certain  neigh* 
bouring  ports  in  this  kingdom,  the  duty  is  2d,  or  3d.  a  ton :  if  she  trad^  to  Ire^ 
land  and  certain  other  specified  places,  4^. :  if  she  trade  to  and  from  Norway, 
Denmark,  and  certain  other  places;  in  some  cases  it  is  8^.,^in  some  15.,  and 
in  some  l5.  6d.  By  s.  4,  the  duties  are  to  be  paid  at  the  time  of  the  ships' 
discharge  either  inwards  or  outwards,  so  as  no  ship  shall  be  subject  or  liable 
to  pay  the  duty  but  once  for  the  same  voyage,  both  out  and  home^  notwithstand- 
ing such  ship  may  go  out  and  return  back  with  a  lading  of  any  goods  or  roer- 
dhandize.  By  s.  8,  no  officer  shall  give  any  cocquet  or  other  discharge,  or 
take  any  report  outwards  for  any  ship  as  aforesaid,  or  in  the  said  dock  or  limits, 
until  the  duties  are  paid,  and  a  receipt  for  them  produced.  By  stat.  2  G.  3. 
c.  86.  s.  6,  one  third  part  of  the  former  duties  are  to  be  paid,  and  they  are  to 
be  collected  and  levied  in  the  manner,  d&c.  prescribed  by  the  former  acts. 
B.  8.  7,  the  tonnage  duties  payable  upon  any  ship  coming  into  or  arriving  in 
the  port  shall .  be  payable  upon  the  arrival  of  such  ship  inwards  at  Liverpool, 
and  before  such  ship  shall  be  cleared  inwards  at  the  custom-house :  and  by  s. 
8,  the  officer  shall  receive  no  entry  or  cocquet  or  other  discbarge  or  clearance, 
or  take  any  report  inwards  for  any  ship,  6lc,  British  or  foreign,  subject  to  the 
duties,  until  the  duties  are  paid  and  a  receipt  for  th^m  produced. 

These  are  the  provisioas  which  bear  upon  this  case,  and  the  questions  raised 
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upon  them  are  two;  1st,  Whether  the  duty  be  payable  in  any  case,  except 
upon  ships  coming  inwards?  And  2dlj,  Whether  the  voyage  oat,  upon  which 
the  ship  sailed  on  the  7th  of  January  1807,  were  not  under  the  stat.  8  Ann. 
8.  4,  to  be  united  with  her  last  preceding  voyage  inwards ;  and  whether  the 
two  did  not  constitute,  within  the  meaning  of  that  clause,  the  same  voyage  ? 
The  first  question  originates  from  the  7th  and  8th  sections  of  the  stat  2  G.  3; 
and  because  those  clauses  introduce  provisions  for  enforcing  payment  inwards ^ 
it  is  contended  that  payment  can  never  be  demanded  upon  an  outward  bound 
vessel.  When  it  is  considered,  however,  how  the  case  stood  under  the  stat.  8 
Ann.  when  those  provisions  were  made,  it  will  be  found  that  the  collecting 
outwards  in  cases  which  would  admit  of  it  was  intended  to  be  led  as  before ; 
and  the  only  alteration  meant  to  be  introduced  was  to  give  an  additional  se- 
curity for  collecting  inwards  in  cases  which  admitted  of  an  inward  collec- 
tion. The  previous  provision  for  collecting  on  outward'hound  vessels  was 
considered  sufficient;  that  for  collecting  on  tntrarr/-bound  vessels,  defective: 
the  former  were  therefore  to  be  left  as  they  were,  and  the  latter  to  be  remedied. 
By  stat.  8  Ann.  s.  3,  the  duty  was  to  be  paid  upon  every  ship  bringing  a  cargo 
into  the  port  of  Liverpool,  or  taking  a  cargo  out  of  it ;  and  by  s.  4,  it  was  to 
be  payable  at  the  time  of  the  ship's  discharge  either  inwards  or  outwards,  so 
as  the  ship  paid  only  once  for  the  same  voyage.  The  company,  therefore,  Jiad 
a  clear  right  upon  ships  taking  out  a  cargo,  though  they  had  never  brought 
one  in,  and  had  a  right  to  demand  it  upon  the  ship's  sailing  outwards.  By  s. 
8,  a  provision  was  made  to  secure  the  payment  upon  ships  sailing  outwards, 
by  forbidding  the  officer  from  giving  her  a  discharge,  till  she  had  paid  the 
duties,  and  produced  a  receipt  for  it ;  but  no  similar  provision  was  made  in 
respect  of  ships  sailing  inwards.  The  stat.  2  G.  3,  remedied  this  defect,  by 
introducing  a  similar  provision  as  to  ships  liable  to  pay  the  duty  on  sailing  iV 
wards,  with  that  which  had  before  been  made  with  respect  to  ships  sailing 
outwards,  and  so  made  the  system  complete.  If  the  duty  were  payable  on  her 
sailing  outwards,  the  officer  could  not  let  her  clear  outwards  (under  stat.  8 
Ann.)  unless  she  produced  a  receipt  for  the  duty  :  and,  if  the  duty  were  paya- 
ble on  her  sailing  inwards,  the  officer  would  not  let  her  clear  inwards  (under 
the  stat.  2  G.  3,)  without  similar  proof  that  the  duty  was  paid.  It  was  to 
remedy  this  defect,  therefore,  in  the  system  alone,  that  the  provision  alluded 
to  in  the  stat.  2  G.  3,  was  made;  to  extend  the  rights  of  the  company,  not  to 
narrow  them :  to  give  them  additional  aid  in  collecting  the  duties,  not  to  take 
away  any  previous  powers.  To  hold  that  the  duty  could  never  be  collected 
but  upon  an  inward  cargo  might  subject  the  port  to  great  losses.  If  a  ship 
sailed  ii^  ballast,  nothing  would  be  payable  for  her  sailing  in  :  if  she  sailed  out 
with  a  cargo,  she  might  be  lost,  or  might  wilfully  avoid  returning  to  that  port. 
It  may  be  true,  that  in  the  loiter  case,  the  company  might  have  a  remedy  for 
their  duties  ;  but  it  would  be  a  less  immediate  and  operative  remedy  than  the 
legislature  meant  to  give  them.  We  are  therefore  of  opinion,  that  the  duty  is 
payable  upon  ships  which  sail  with  cargoes  outwards,  except  in  cases  in  which 
they  paid  the  duty  on  sailing  inwards,  and  where  such  sailing  outwards  can  be 
connected  with  the  previous  sailing  inwards,  so  as  to  constitute  under  the  stat. 
8  Ann.  s.  4,  tke  same  voyage. 

And  this  brings  us  to  the  second  question,  Whether  the  sailing  out  on  the 
7th  of  January  1807,  could  be  connected  with  the  previous  inward  voy- 
age! The  words  of  the  proviso,  which  raise  the  point,  are  these  :  "  so  as  no 
ship  shall  be  subject  or  liable  to  pay  the  duty  but  once  for  the  same  voy- 
age out  and  home"  What  then  is  meant  by  "the  same  voyage  out  and 
home  ?  "  It  may  mean  that  upon  each  voyage  from  the  port  to  which  the  ship 
belongs  and  back,  there  shall  be  only  one  payment ;  that  a  Liverpool  ship 
may  carry  a  cargo  out  and  bring  another  home,  and  that  other  ships  may  bring 
a  cargo  in  and  take  a  cargo  out ;  and  this  seems  the  natural  meaning  of  the 
words.    The  whole  of  this  constitutes  part  of  the  same  voyage,  out  and  home. 
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But  can  the  words  fairly  be  carried  to  soch  an  extent  as  to  unite  the  voyages 
in  qaestion  ?  This  ship  belonged  to  Liverpool;  she  was  registered  there,  and 
that  was  her  home.  Upon  her  first  voyage  she  sailed,  not  from  Liverpool^  but 
from  Bristol;  but  when  she  came  back,  she  came  to  Liverpool  as  her  home; 
and  there  ended  what  would  be  considered  in  common  parlance  as  her  first 
voyage  out  and  home.  When  she  sailed  again,  she  sailed  upon  what,  in  the 
common  understanding  of  mankind,  would  be  called  a  new  voyage:  with  new 
stores,  and  probably  with  a  different  crew ;  her  contract  with  her  former  crew 
would  of  course  have  ceased,  and  so  would  her  charter-party,  and  the  insuran- 
ces upon  her,  if  made  in  the  ordinary  way,  for  the  voyage  out  and  home. 
And  if  this  were  a  new  voyage,  each  of  her  voyages  out  and  home  ended  at 
Liverpool;  and  when  she  sailed  on  the  7th  of  January  1807,  she  commenced 
a  new  voyage.  It  is  true,  that  by  this  computation  she  pays  whole  duties  upon 
one  voyage,  though  she  only  used  the  dock  on  that  voyage  inwards ;  whereas 
if  she  had  used  it  both  outwards  and  inwards,  no  larger  duties  would  have 
been  payable.  This,  however,  arises  from  the  wording  of  the  act.  The  act 
does  not  impose  distinct  duties  upon  an  inward  and  outward  cargo,  but  one 
entire  duty  upon  each  voyage,  if  there  be  either  an  inward  cargo  or  an  out^ 
ward  one  in  such  voyage ;  but  without  making  any  advance  if  there  should  be 
both :  and  if  the  ship,  instead  of  having  both,  has  only  one,  the  whole  duty  is 
still  payable.  It  may  be  singular,  inde^,  to  be  paying  as  much  for  once  using 
the  dock,  as  would  be  payable  if  twice  used ;  but  if  the  ship  owner  have  the 
option  of  using  it  twice,  and  use  it  once  only,  and  be  apprized  by  the  act  that 
if  the  ship  do  not  use  it  the  second  time,  the  full  duty  will  still  be  payable,  he 
has  no  right  to  complain.  Suppose  a  ship  comes  to  Liverpool  in  ballast,  car- 
ries out  an  outward  cargo,  and  makes  several  other  voyages  without  touching 
at  Liverpool^  and  then  comes  into  Liverpool  with  a  cargo  inwards ;  would 
there  be  an  exemption  from  payment  for  the  latter  cargo,  because  the  whole 
duty  had  been  paid  for  the  former  ?  The  ship  owner  would  say,  that  he  had 
in  fact  had  no  greater  use  of  the  docks  than  he  would  have  been  entitled  to  have 
had  upon  one  payment ;  that  is,  that  one  payment  would  have  entitled  him  to 
land  an  inward  cargo,  and  carry  back  an  outward  one :  or,  vice  versa,  to  carry 
out  an  outward  one,  and  bring  another  home.  But  would  not  the  answer  have 
been,  that  you  have  no  right  under  these  acts  of  parliament  for  both  an  out- 
ward and  an  inward  cargo,  unless  they  be  upon  the  same  voyage  ?  And  is  not 
that  the  answer  here,  that  the  two  cargoes  must  be  upon  the  same  voyage,  out 
and  home  ?  The  act  of  Ann.  has  said  in  direct  terms,  that  they  must.  Was 
then  the  voyage  out,  when  the  ship  sailed  on  the  7th  of  January  1807,  part 
of  the  same  voyage  out  and  home  upon  which  the  ship  had  returned  in  the  pre- 
ceding November  1806?  The  special  verdict  has  not  found  that  it  was,  as 
matter  of  fact ;  and  can  we  say  it  was,  as  matter  of  law  ?  If  it  were,  it  was 
a  voyage  out  from  Demerara,  and  home  to  Madeira  and  Jamaica;  and  her  next 
voyage  was  a  voyage  out  from  Jamaica,  and  Aom|  to  Halifax  I  To  call  these 
parts  of  the  same  voyage  out  and  home  does  not  fall  in  with,  what  has  hitherto 
been  understood  by  ''  a  voyage  out^  apd  home ;"  and  mustiw.e  not  suppose  that 
the  legislature  intended  to  use  the^ie  wqpds' in  the  sense  ih;  which  they  are 
commonlpr  understood;  that  is,  as  descrif^tive  of  a  voyage  ^aramencing  from 
and  termmating  in  the  country  to, wbi9h  the.  ship  belongs,  or  (as  here)  in  some 
particular  port  of  such  country.  If  the  words  would  fairly  admit  of  different 
meanings,  it  would  be  right  to  adopt  that  which  would  be  most  favourable  to 
the  interest  of  the  public,  and  most  against  that  of  the  company ;  because  the 
company  in  bargaining  with  the  public  ought  to  take  care  to  express  distinctly 
what  payments  they  were  to  receive ;  and  because  the  public  ought  not  to  be 
charged,  unless  it  be  clear  that  it  was  so  intended ;  but  when  plain  words  are 
used,  their  ordinary  sense  must  be  given  to  them :  and  we  think  the  words 
here  used  are  plain.  Upon  these  grounds  it  appears  to  us,  that  the  collector, 
the  defendant  below,  was  warrant^  in  demanding,  and  having  received  it,  is 
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enlided  to  retain,  the  money  in  quealion,  and  of  coarse  tkat  die  ju^gmciit  of 
the  Commoa  Pleaa  in  iiToiur  of  the  Plaintiffi  in  the  oridinal  action,  «o4  igainiit 
the  Defendant  below,  now  the  Plaintiff  in  error,  muat  be  reTer8ed.(l) 

Judgment  of  reveraal  accordingly. 

(1)  See  another  oate  between  the  nme  jpartiee,  nriiiog  npoa  tba  itnie  tcts  of  perUa* 
iBont,  and  reatiog  upon  similar  ftctit  in  18  Cast,  439. 
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Leeds  v.  Burrows. 

12  East,  1.    Jan.  24, 1810. 


Where  an  agreement  between  an  outgoing  and  an  incoming  tenant  waa,  that  the  latter 
ehould  bay  the  haj,  &c.  of  the  former  upon  the  farm,  and  that  the  former  should  al- 
low to  the  latter  the  ezpence  ef  repairing  the  gates  and  fences  of  the  farm  ;  and  that 
the  value  of  the  bay,  &c.  and  of  the  repairs  should  be  settled  by  third  persons ;  held, 
that  the  balance  Settled  to  be  due  to  the  outgoing  tenant  for  his  bay,  Slc.  after  deduct- 
ing the  value  of  the  repairs,  might  be  recovered  by  him  in  a  count  upon  a  general  in- 
debitatus assumpsif  for  goods  sold  and  delivered  ;  having  failed  upon  bis  count  on  the 
special  agreement,  fur  want  of  including  in  it  that  part  of  the  agreement  which  related 
to  the  vaiaation  of  the  repairs.  And  nothing  being  referred  to  the  appraisers  except 
the  mere  value  of  the  goods  and  of  the  repairs,  an  appraisement  stamp  upon  the  writ- 
ten valuation  is  sufficient  under  the  statute  46  G.  3.  c.  43,  and  an  award  stamp  is  not 
necessary. 

THIS  was  an  action  on  the  case  on  promises.  The  first  count  of  the  dec* 
laration  was  framed  upon  a  special  agreement,  and  stated,  that  the  plaintiff, 
being  possessed  of  a  certain  farm,. as  tenant  to  T.  W,  C,  on  which  farm  he 
had  70  tons  of  hay  and  a  spike-roll,  on  the  11  th  of  October  1808,  in  conside- 
ration of  the  premises,  and  that  the  plaintiff,  at  the  defendant's  request,  would 
relinquish  to  him  the  hay  and  spike-roll,  and  leave  the  same  on  the  farm  for 
his  use,  the  defendant  promised  to  pay  the  plaintiff  so  much  money  as  certain 
referees  should  appraise  and  value  the  goods  at.  And  then  the  plaintiff  arer- 
red,  that  he  did  relinquish  the  hay  and  spike-roll  to  the  defendant,  and  left 
them  on  the  farm  for  his  use ;  and  that  the  referees  valued  and  appraised  the 
goods,  and  determined  that  the  defendant  should  therefore  pay  to  the  plaintiff 
for  the  same,  and  for  and  in  consideration  of  the  premises,  184/.  4^.  The 
second  count  was  upon  a  general  indebitatus  assumpsit  for  a  certain  sum  for 
hay  and  farming  utensils  sold  and  delivered  by  the  plaintiff  to  the  defendant 
The  third  count  was  upon  a  quantum  valebant ;  and  there  was  also  one  upon 
an  account  stated,  together  with  other  common  money  counts. 

It  appeared  at  the  trial  before  Lord  G.  J.  Mansfield  in  Norfolk^  that  the 
plaintiff  was  the  outgoing  and  the  defendant  the  incoming  tenant  of  a  farm, 
and  that  it  had  been  agreed  between  them,  that  the  referees  should  value  the 
hay  and  the  spike-roll,  for  which  the  defendant  was  to  pay,  and  should  also 
estimate  the  value  of  repairs  for  gates  and  fences  on  the  farm,  which  the  plain- 
tiff was  to  make  good.  That  by  a  memorandum  in  writing,  on  an  appraise- 
ment stamp,  that  the  plaintiff  was  the  outgoing  and  the  defendant  the  incom- 
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ing  tenant,  and  that  the  plaintiff,  at  the  time  of  his  quitting,  had  a  stack  of 
bay  and  a  spike^roll  on  the  farm,  which  he  sold  and  agreed  to  leave  to  the  de- 
fendant, and  the  defendant  did  purchase  and  agree  to  take  at  snch  sum  of  mo- 
ney, as  they  (the  referees)  should  vabie  and  appraise  the  same ;  stated  that 
they  (the  referees)  having  met  and  examined  the  hay  and  spike-roll,  and  con- 
sidered their  value,  did  appraise  and  value  the  same  at  184/.  45.  This  was 
signed  by  the  referees,  and  dated  7th  Marck^  1809 ;  and  on  the  other  side  of 
the  same  paper,  was  written,  ''  7th  March  1809. 

"  The  hay  and  roll  valued  at  -  -  -  -  i84Z.     is.    0 

"  To  deduct  therefrom  for  repairs  of  gates  and  fences      -         6     16       0 

Due  to  Mr.  Leeds  177       8       0 

and  this  was  also  signed  by  the  referees.  It  was  thereupon  objected,  that  it 
was  part  of  the  agreement  that  the  appraiso-s  should  value  the  repairs  of  the 
gates  and  fences,  and  that  there  was  a  variance  between  the  agreement  laid 
and  that  provided.  This  objection  was  admitted  by  the  Chief  Justice ;  and 
though  the  plaintiff's  counsel  insisted,  that  he  was  entitled  to  recover  either 
on  the  special  or  the  general  count,  the  plaintiff  was  nonsuited. 

Selbn,  Serjt.,  (with  Frere,  Serjt)  moved  in  the  last  term  to  set  aside  the 
nonsuit,  1st,  upon  the  ground  that  the  plaintiff  was  not  obliged  to  set  out  more 
of  the  agreement  in  the  spe4^ial  count  than  was  necessary  to  entitle  him  to  re- 
cover the  value  of  the  goods  sold  by  him  to  the  defendant,  as  ascertained  by 
the  appraisers.  [But  on  this  ground  The  Court  were  of  opinion,  that  the 
platatiff  had  failed  in  proving  the  special  count,  ^  They  said,  it  might  have 
been  part  of  the  consideration  which  moved  the  defendant  to  agree  to  take  the 
hay  and  spike-roll  at  the  valnatibn  of  the  referees,  that  they  s^uld  allow  him 
so  much  for  the  repairs  of  the  gates  and  fences,  to  be  paid  by  the  plaintiff; 
and  therefore  the  plaintiff  had  stated  'the  consideration  for  the  agreement  on 
the  part  of  the  defendant  too  shortly. (I)]  He  then  contended,  that  as  the 
contract  was  executed,  and  the  defendant  had  gotten  the  hay  and  spike-rcdl, 
the  plaintiff  was  entitled  to  recover  on  the  general  count  for  goods  sold  and 
delivered.     And  on  this  ground  the  Court  granted  a  rule  nisL 

Peckwell,  Serjt.  now  shewed  cause,  and  urged  a  preliminary  objection,  which 
he  had  taken  at  the  trial  to  the  evidence  given  of  the  valuation  of  the  plaintiff's 
goods  by  the  instrument  in  writing,  which  had  a  IO5.  appraisement  8tamp(a) 
instead  of  an  award  stamp,  which  is  of  a  higher  denothination,  as  he  contended 
it  ought  to  have  had ;  the  reference  including  a  right  of  action  for  damages 
done  to  the  estate.  [Le  Blane,  J.  observed,  that  it  was  only  left  to  the  per* 
sons  to  whom  the  matter  was  referred,  to  put  a  value  upon  the  articles  which 
the  partiiis  had  already  agreed  should  be  paid  for ;  and  therefore  it  seemed 
more  properly  to  be  a  valuation  or  appraisement  than  an  award,  within  the 
iHeaning  of  the  stamp  acts.  But  waiving  this  point,  which  was  not  referred  to 
m  the  Chief  Justice's  report,  the  defendant's  counsel  w£s  psked  what  objection 
he  had  to  urge  against  the  plaintiff's  right  to  recover  the  value  of  those  goods 
on  the  count  on  the  general  indebitatus  assumpsit  t  To  this  he  answered,  that, 
if  resort  could  be  had  to  it  in  this  case,  it  would  equally  aVail  in  every  case, 
however  special  the  contract  as  to  the  mode  of  payment,  after  the  time  arrived 
when  the  payment  was  agreed  to  be  made.     But  he  contended,  there  was  a 

7.  ShetDard^  8  Eaat,  7,  particularW  the  opinion  of  Le  Elanc^  J.     In  Clark 
'ost,  569,  570,  the  Court  distinctly  recognized  the  principle,  that  in  de- 
ict  consisting  of  several  distinct  parts,  it  is  necessary  to  state  the  entire 
he  act,  and  the  entire  act  which  is  to  be  done  in  virtue  of  such  con- 
loo  King  y.  RoHnsm^  Cro.  Eiis.  79.     ChwrekiU  v.  WilHns^  1  Term 
Plead.  995,6. 
Gr.  3.  c.  43,  lays  an  ad  valorem  stamp  on  every  piece  of  paper,  &c,  "  upon 
tion  or  appraisement,  or  the  amount  of  any  valuation  or  appraisement 
operty,  or  effects,  real  or  personal,  or  of  any  interest  in  possession, 
icy  in  any  estate,  doc.  shall  be  written  or  set  down  in  figures.*' 
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distinctioD  in  cases  of  this  description  where  the  payment  was  to  be  made  not 
altogether  in  money,  but  partJy  in  doing  or  receiving  other  things ;  as  here  the 
goods  were  in  part  to  be  paid  for  by  the  allowance  to  be  assessed  for  the  repair 
of  the  gates  and  fences.  As  it  is  said  in  Hordes  case,  1  Salk.  23,  that  a  gene- 
ral indebitatus  assumpsit  will  not  lie  upon  a  mutual  assumpsit;  and  the  same 
principle  was  admitted  in  Barbe  t.  Pwrker^  1  H.  Bl  ac.  287,  where  several  other 
cases  are  cited  to  the  sane  effect. 

Grose,  J. (a)  said  that  he  saw  no  reason  why  the  plaintiff  might  not  recover 
on  the  general  count  the  value  of  his  goods,  which  had  been  sold  to  the  de- 
fendant and  taken  possession  of  by  him,(l)  deducting  the  value  of  the  repairs 
which  were  to  be  allowed. (2) 

Le  Blanc,  J.  The  fallacy  consists  in  not  considering  the  plaintiff's  claim 
as  arising  for  goods  sold  and  delivered  to  the  defendant,  as  the  fact  really  is, 
but  in  assuming  that  the  claim  of  the  one  party  was  in  consideration  of  what 
was  to  be  done  on  the  part  of  the  other.  The  plaintiff's  claim  is  founded 
upon  the  sale  imd  delivery  of  hay,  and  a  spike-roll  to  the  defendant ;  and  the 
agreement  between  tbem  in  effect  is  no  more  than  this,  that  as  the  plaintiff 
was  indebted  to  the  defendant  for  something  else,  as  soon  as  the  amount  of 
the  defendant's  claim  was  ascertained,  it  should  be  taken  in  part  payment  of 
what  was  to  be  paid  to  the  plaintiff  for  the  hay  and  spike-roll.  If  it  had  not 
been  so  agreed  to  be  deducted,  it  would  have  been  a  subject  of  set-off;  bat 
being  agreed  to  be  takes  as  part  payment,  it  still  leaves  a  sum  due  to  the  plain- 
tiff for  goods  sold  and  delivered. 

Batlet,  J.  The  whole  of  the  plaintiff's  demand  was  for  goods  sold  and 
delivered ;  though  he  is  not  entitled  to  recover  the  foil  valne  of  his  goods, 
because  that  would  be  contrary  to  his  agreement  to  allow  for  the  value  of  the 
repairs  in  part  payment :  the  balance,  therefore,  is  the  only  debt ;  but  that  is 
altogether  for  goods  sold  and  delivered. 

Rule  ab8olute.(6) 

(a)  Lord  EUenborougk^  C  J.  was  absent. 

(1)  The  rule  'laid  down  by  Sir  James  MansfUld  in  Cooke  v.  Munstone^  1  New  Rep. 
355,  is  this:  Where  a  party  declares  on  a  special  contract,  seeking  to  recover  thereon, 
bat  fails  in  bis  right  to  do  so  altogether,  he  may  vecover  on  a  general  count,  if  the  case 
be  such,  that,  supposing  there  bad  been  no  special  contract,  he  might  have  recovered  on 
such  a  count.  This  rule  his  Lordship  illustrates  by  the  case  of  a  plaintiff'  suing  a  defen- 
dant as  having  built  a  house  for  him  according  to  agreement ;  there,  if  he  fail  to  prove 
that  he  has  built  it  according  to  any  agreement,  he  may  still  recover  for  bis  work  and  la- 
bour done.  In  the  late  case  of  Tuttle  v.  Mayo,  7  Johns.  ]-32,  the  Supreme  Court  of  JVeio- 
York,  after  adverting  to  sdme  contrariety  in  the  books  on  this  subject,  adopt  the  rule 
above  stated  as  the  most  correct.  See  the  opinion  of  Lord  Mansfieldj  supported^  by  that 
of  Mr.  Justice  fVilmot,  in  Harris  v.  Oke,  Bui.  N.  P.  139, 140.  Keek's  case  cited  in  Bui. 
N.  P.  139,  is  to  the  seme  effect. 

(2)  Though  the  plaintiff  fail  to  prove  the  special  agreement  in  such  a  manner  as  to  re- 
cover on  the  count  in  which  it  is  stated,  yet  the  defendant  may  avail  himself  of  any  cir- 
cumstances that  appear  in  evidence  connected  with  such  agreement,  which  go  to  lessen 
the  quantum  of  damages  on  the  general  count.  Keck*s  case,  Bui.  N.  P.  139.  Kist  ^  al.  v. 
Atkinstm  ^'  al,2  Campb.  63.  As  to  what  n^ligence  or  fault  in  the  plaintiff  on  a  quoM- 
turn  meruitj  or  defect  m  the  commodity  on  a  ouatUum  valebat,  may  be-taken  advantage  of 
by  the  defendant,  and  how  far  the  same  shall  operate  as  a  defence,  or  in  reduction  of 
•damages,  see  note  (1)  to  Templar  v.  M'Lachlan,  2  New  Rep.  141,  Day's  edit.. 

{h)  The  Plaiotin  having  recovered  a  verdict  for,  the  balance  on  the  sebond' trial  before 
Grose,  J.  Peckwell,  Serjt.  moved,  in  Easter  term  following,  to  enter  a  nonsuit,  upon;  the 
same  objection  as  to  the  stamp  taken  at  the  trial ;  that  the  agreement  included  a  reference 
of  a  right  of  action  for  damages  done  to  the  estate ;  which,  he  urged,  was  not  within 
any  of  the  words  of  the  appraisement  stamp  act  descriptive  of  the  property  X^  k*  vhIimi^. 
But  Lord  Ellenborougk,  C.  J.  said,  that  it  was  only  appointing  penoos  * 
count  of  what  was  due  between  the  parties  for  the  value  of  the  differer 
parties  had  no  contemplation  of  submitting  any  differences  to  the  awi 
and  no  such  terms  ought  to  be  imposed  upon  them  against  their  own 
meaning  of  the  stamp  acts.    The  Court  therefore  refnsed  a  rule. 

Vou  VI.  42 
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eotided  to  relaini  the  xnoney  in  queMiony  and  of  covraa  that  the  judgment  of 
the  Common  Pleas  in  fkyoor  of  the  Plaintifis  in  the  original  action^  an4  against 
the  Defendant  below,  now  the  Plaintiff  in  error,  mufft  be  reyer8ed.(l ) 

Judgment  of  reversal  accordingly. 

(1)  See  another  oate  between  the  same  jparties,  ariaiog  upon  the  same  acta  of  partia^ 
ment,  and  resting  npon  similar  flictst  in  12  East,  4^. 
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Leeds  v.  Burrows. 

12  East,  1.    Jan.24,;i810. 


Where  an  agreement  between  an  outgoing  and  an  inooming  tenant  wa?,  that  the  latter 
shoald  buy  the  hay,  &e.  of  the  former  upon  the  farm,  and  that  the  former  should  al- 
low to  the  latter  the  eipence  ef  repairing  the  gates  and  fences  of  the  farm ;  and  that 
the  value  of  the  hay,  &c.  and  of  the  repairs  should  be  settled  by  third  persons ;  held, 
that  the  balance  Settled  to  be  due  to  the  outgoing  tenant  for  his  hay,  &c.  afler  deduct- 
ing the  value  of  the  repairs,  might  be  recovered  by  him  in  a  count  upon  a  general  in- 
debitatus assampsit  for  goods  sold  and  delivered  ;  Imving  failed  upon  bis  count  on  the 
special  agreement,  for  want  of  including  in  it  that  part  of  the  agreement  which  related 
to  the  vaiaation  of  the  repairs.  And  nothing  being  referred  to  the  appraisers  except 
the  mere  value  of  the  goods  and  of  the  repairs,  an  appraisement  stamp  upon  the  writ- 
ten valuation  is  sufficient  under  the  statute  46  G.  3.  c.  43,  and  an  award  stamp  is  not 
necessary. 

THIS  was  an  action  on  the  case  on  promises.  The  first  count  of  the  dec- 
laration was  framed  upon  a  special  agreement,  and  stated,  that  the  plaintiff, 
being  possessed  of  a  certain  farm,. as  tenant  to  T.  W.  C,  on  which  farm  he 
had  70  tons  of  hay  and  a  spike-roll,  on  the  1 1th  of  October  18Q8,  in  conside- 
ration of  the  premises,  and  that  the  plaintiff,  at  the  defendant's  request,  would 
relinquish  to  him  the  hay  and  spike-roll,  and  leave  the  same  on  the  farm  for 
his  use,  the  defendant  promised  to  pay  the  plaintiff  so  much  money  as  certain 
referees  should  appraise  and  value  the  goods  at.  And  then  the  plaintiff  aver- 
red, that  he  did  relinquish  the  hay  and  spike-roll  to  the  defendant,  and  left 
them  on  the  farm  for  his  use ;  and  that  the  referees  valued  and  appraised  the 
goods,  and  determined  that  the  defendant  should  therefore  pay  to  the  plaintiff 
for  the  same,  and  for  and  in  consideration  of  the  premises,  184/.  45.  The 
second  count  was  upon  a  general  indebitatus  assumpsit  for  a  certain  sum  for 
bay  and  farming  utensils  sold  and  delivered  by  the  plaintiff  to  the  defendant 
The  third  count  was  upon  a  quantum  valebant ;  and  there  was  also  one  upon 
an  account  stated,  together  with  other  common  money  counts. 

It  appeared  at  the  trial  before  Lord  C.  J.  Mansfield  in  Norfolk,  that  the 
plaintiff  was  the  outgoing  and  the  defendant  the  incoming  tenant  of  a  farm, 
and  that  it  had  been  agreed  between  them,  that  the  referees  should  value  the 
hay  and  the  spike-roll,  for  which  the  defendant  was  to  pay,  and  should  also 
estimate  the  value  of  repairs  for  gates  and  fences  on  the  farm,  which  the  plain- 
tiff was  to  make  good.  That  by  a  memorandum  in  writing,  on  an  appraise- 
ment stamp,  that  the  plaintiff  was  the  outgoing  and  the  defendant  the  incom- 
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to  the  queen's  (EHztdfeth's)  grant  should  be  bj  law  null.  And  whereas  an  ac- 
tion hath  lately,  as  is  alleged,  been  commenced  in  his  majesty's  said  court  of  K. 
B.  against  the  Rev.  G.  C.  R.  (the  defendant)  fellow  of  S.  S.  college,  &c.  M.  A. 
d&c.  at  the  suit  of  T,  B.  (the  plaintiff)  D.  D.,  and  the  said  G.  C.  B.  hath  been 
served  with  a  writ  of  latitat  issued  out  of  the  said  court,  at  the  suit  of  the  said 
T.  B.  and  therein  returnable,  d&c.  against  the  form  of  the  privilege  aforesaid ; 
we  certify  and  signify  to  you,  that  the  said  G,  C.  B.  before,  and  at  the  time 
of  suing,  summoning  and  impleading  aforesaid,  was  fellow  of  S.  S,  college 
aforesaid,  and  resident  within  the  same,  and  registered  within  the  book  of 
matriculation  of  the  said  university,  and  still  is  a  resident  member  of  the 
university.  Therefore  we  pray  you,  that  by  virtue  of  the  privileges  to  us  in 
this  behalf  granted,  confirmed,  and  enacted,  as  soon  as  you  shall  have  inspect- 
ed these  our  letters  significatory  and  claim,  you  will  b^  pleased  to  suspend  all 
further  process  and  execution  thereof  against  the  said  G.  C.  B,  and  him  from 
your  court  freely  to  dismiss  without  any  expence ;  and  that  you  will  be  pleased 
to  remit  the  conusance  and  final  decision  of  the  said  action,  d&c.  to  us,  ac- 
cording to  the  form  and  effect  of  the  privileges  aforesaid  ;  by  virtue  of  which 
said  privileges  him  the  said  G.  C  J2.  for  a  person  privileged,  and  of  the  juris- 
diction of  the  university  aforesaid,  and  the  conusance  and  final  determination  of 
the  action  aforesaid,  we  challenge  and  claim  by  these  presents.  Dated  under 
the  seal  of  the  office  of  the  chancellor  of  the  university  of  Cambridge^  the 
28th  of  iVb».,  50  G.  3.     (Signed  Isaac  Milner,  vice-chancellor.,  (L.  8,) 

The  affidavit  also  verified  the  signing  and  the  sealing  on  the  27th  of  Nov. 
1809,  of  a  power  of  attorney,  (which  was  entered  on  the  roll)  from  Dr.  Mil- 
ner^  as  V.  C.  locum  tenens  and  deputy  of  the  chancellor,  masters  and  scholars 
of  the  university,  appointing  W,  W,  Atkinson  and  C  Pemberton^  and  either 
of  them,  their  attorneys,  and  attorney,  to  claim  and  defend  the  liberties  and 
privileges  of  the  university  in  the  said  action. 

The  roll  on  which  this  proceeding  was  entered  was  among  the  pleas  of 
Mich.  50  G.  3,  and  first  set  out  the  said  letter  of  attorney,  dated  the  27th  of 
Nov, ;  and  next  the  latitat,  returnable  on  the  15th  of  Nov, ;  and  then  it  pro- 
ceeds— On  which  day,  i.  e.  on  the  15th  of  Nov.  in  this  same  term,  before  our 
lord  the  king  at  W,  comes  the  said  T,  B,  by  E,  B,  his  attorney,  and  offers 
himself  against  the  said  G.  C.  B,  in  the  plea  aforesaid,  and  the  said  G,  C.  B. 
also  comes  by  W,  W,  A,  his  attorney.  And  thereupon  also  cometh  into  court 
the  Rev.  /.  Milner ,  D.  D.  vice-chancellor  of  the  university  of  Cambridge,  and 
locum  tenens,  or  deputy  of  the  Most  Noble  A.  H.  Fitzroy,  Duke  of  (Lofton, 
the  now  chancellor  of  the  said  university,  and  the  masters  and  scholars  of  the 
said  university,  by  W.  W,  A,  his  attorney  above-named,  to  ask  and  claim, 
prosecute  and  defend  all  and  singular  the  liberties  and  privileges  of  him  the 
said  V.  C.  and  locum  tenens  or  deputy ;  and  thereupon  the  said  V.  C.  and  lo- 
cum tenens  or  deputy  prays  his  liberty,  i.  e.  to  have  conusance  of  the  plea 
aforesaid  before  the  said  chancellor,  masters,  and  scholars,  or  their  locum  te- 
nens for  the  time  being,  to  be  held  at  Cambridge,  because  he  says,  &c.  And 
so  he  proceeds  lo  set  out  the  letters  patent  of  the  3d  of  Queen  Elizabeth,  as 
stated  in  substance  in  the  letter  significatory  of  the  V.  C.  confirmed  by  the 
Stat.  13  Eliz.  c.  29,  and  further  stating,  as  before,  the  matriculation  and  resi- 
dence of  the  defendant  in  the  university  before  and  at  the  time  of  the  writ 
sued  out  against  him,  and  thai  the  causes  of  action,  if  any,  arose  within  the 
liberties  of  the  university,  i,  e,  within  the  town  and  suburbs  of  Cambridge, 
concluding  with  claiming  conusance  of  the  cause  as  in  the  said  letter ;  and 
proffering  to  the  Court  the  letters  patent  of  Queen  Elizabeth,  and  the  exem- 
plification of  the  act  of  confirmation. 

The  rule,  calling  upon  the  plaintiff  to  shew  cause  why  this  claim  of  conu- 
sance should  not  be  allowed,  was  drawn  up  on  reading  the  said  claim  of  con- 
usance and  the  several  affidavits  and  documents  abov&-mentioned,  together 
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with  the  letters  patent  of  Queen  EKxaheth,  and  the  exemplification  of  the  act 
confirming  them. 

Marryat  and  Abbott  now  opposed  the  rule,  and  objected,  that  this  claim  of 
conusance  was  neither  made  indue  form,  nor  induetime.(a)  1st,  The  power 
of  attorney  to  claim  the  conusance,  which  is  necessarily  entered  on  the  record, 
is  executed  by  the  V.  C.  as  deputy,  and  in  the  name  of  the  chancellor,  masters, 
and  scholars  of  the  university  in  their  corporate  character ;  but  the  claim  of 
conusance  is  made  by  the  attorney  of  the  vice-chancellor  only ;  for  it  is  said, — 
**  and  thereupon  also  cometh  into  court  the  Rev.  I.  M.  ^c  F.  C  S^c.  by  W. 
W.  A.  his  attorney,"  d&c.  It  might  have  been  different  if  the  V.  C.  had  come 
into  court  in  person,  for  then  he  might  have  been  said  to  come  in  his  repre- 
sentative character  as  deputy  of  the  chancellor,  masters,  and  scholars.  The 
claim  of  conusance,  therefore,  and  the  authority  on  which  it  is  made,  are  not 
consistent  with  each  other. 

As  to  this  objection,  it  was  stated  e  contra,  that  this  was  the  common  form 
in  which  the  claim  of  conusance  had  always  been  made.  That  the  seal  affixed 
to  the  instruments  was  that  used  by  the  V.  C,  and  not  the  university  seal. 
And  the  court  were  satisfied,  that  the  V.  C.  must  be  considered  as  acting 
throughout  ex  officio  on  the  part  of  the  university,  whose  officer  he  is. 

3dly,  It  was  objected,  that  the  claim  of  conusance  was  entered  on  the  record 
on  the  return-day  of  the  writ,  which  was  the  15th  of  November ;  whereas  the 
power  of  attorney,  by  virtue  of  which  it  was  made,  was  not  executed  till  12 
days  afterwards,  namely,  on  the  27th  of  the  same  month.  [Lord  Ellenborough, 
C.  J.  The  claim  is  in  fact  made  on  the  28th  of  November  as  appears  by  the 
letter  addressed  to  us  by  the  V.  C.  bearing  that  date.  Then,  because  in  mak- 
ing up  the  roll  it  is  entered  by  our  officer  under  the  date  of  the  15th  by  rela- 
tion to  the  last  return-day  of  the  writ ;  can  we  take  advantage  of  that,. to  reject 
the  claim  ?]  Then  supposing  it  not  entered  till  the  28th,  it  would  come  too 
late :  for  all  claims  of  conusance,  being  analogous  to  pleas  to  the  jurisdiction 
of  the  court,  the  party  must  come  on  the  first  day  given  by  the  court ;  aiid 
supposing  the  claim  was  properly  made  in  this  case,  before  the  cause  of  action 
appears  by  the  declaration,  (which  raises  another  objection  to  the  claim)  the 
claim  ought  to  have  been  made  on  the  8th  day  after  the  return  of  the  writ, 
which  is  the  day  of  appearance  for  the  defendant.  [Lord  Ellenborough,  C.  J. 
What  intermediate  step  has  been  taken  in  the  cause  between  the  return-day  of 
the  writ,  and  the  day  when  the  claim  was  in  fact  made  1  Is  there  any  continu- 
ance entered  on  the  record  ?]  No  step  appears  by  the  record  to  have  been 
taken  in  the  mean  time,  because  the  day  of  appearance  is  not  entered  on  the 
record ;  but  the  court  will  take  notice  of  its  own  rules  of  practice,  by  which 
the  defendant  must  appear  within  eight  days  after  the  return  of  the  writ  in  this 
case.  The  rule  laid  down  in  Rex  v.  Agar,  5  Burr.  2823,  is,  that  conusance 
must  be  claimed  in  the  first  instance :  what  shall  be  considered  as  the  first 
instance  must  be  regulated  by  the  nature  of  the  case.  [Lord  EUenborough, 
Ch.  J.  Is  not  the  declaration  the  next  step  which  the  plaintiff  takes  by  his 
own  act  after  the  return  of  the  writt  Here  then  the  university,  having  come 
before  the  declaration  filed,  may  be  said  to  have  come  in  the  first  instance.] 
Lord  Mansfield  in  that  case  said,  **  the  return  of  the  <^iginal  writ  in  trespass, 
where  place  is  named,  or  on  a  precipe  quod  reddat  where  land  is  demanded, 
may  be  the  first  instance;  because  in  those  cases  thetml  tells  where'  the  cause 
of  action  arises :  but  in  debt  or  detinue  it  is  otherwise ;  for  it  is  not  known 
where  the  contractor  obligation  was  made ;  and  therefore  till  the  plaintiff  has 
counted,  the  claims  need  not  be  made."  ''  But  if  a  replevin  were  sued  against 
the  lord  of  the  franchise  himself,  there  the  lord's  claim  would  come  too  late 
after  the  count ;  because  he  must  know  where  the  taking  was  made ;  and  by 
not  demanding  his  privilege  on  the  writ,  he  gives  the  court  seisin  of  the  cause ; 

(a)  Vide  Leasingly  v.  Smith,  2  Wils.  406. 
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for  the  lord  miut  use  no  delay.''  Now,  here  the  wii?eraity  of  CamMifge, 
not  having  conusance,  fis  the  university  of  Oxford  has,  of  all  perBonal  actions 
throughout  England  in  which  any  of  its  m^nbers  are  aued ;  but  their  juris- 
diction being  confined  to  personal  actions  arising  within  the  town  of  Cambridge 
and  its  suburbs ;  until  the  plaiatiff  in  the  action  has  declared,  it  cannot  be 
told  whether  or  not  the  catue  of  action  has  arisen  within  the  jurisdiction  of 
the  university.  The  objection,  therefore,  is  two-fold ;  either  the  university 
might  have  come  in  and  claimed  conusance  upon  the  writ,  in  which  case  they 
were  too  late ;  or  they  ought  (which  appears  to  be  the  weightier  dijection)  to 
have  waited  till  the  plaintiff  declared,  before  which  time  it  cannot  be  ascer- 
tained that  they  are  entitled  to  claim  coousance  m  all.  As  with  respect  to 
pleas  in  abatement,  it  is  laid  down  in  1  Com.  Dig.  Abatement,  H.  24.  **  In  a 
real  or  personal  writ  where  no  certainty  is  contained,  it  is  no  plea,  that  there 
is  another  action  for  the  same  cause,  until  a  plaint  or  declaration  made  upon 
record,  which  reduces  the  generality  of  the  writ  to  a  certainty,  from  whence 
it  may  appear  to  the  court  to  be  the  same  cause,"  d&c.  All  the  cases  but  one 
have  been  where  the  claim  of  conusance  was  made  after  declaration  or  indict- 
ment;  and  Woodcock  y,  Brooke,  Cases  Temp.  Hardw.  241,  where  the  claim 
was  made  upon  the  writ,  was  a  claim  made  by  the  university  of  Oxford,  And 
in  Wild  V.  ViUers^  Comb.  319,  where  an  action  had  been  brought  in  the  court 
of  the  Bishop  of  Ely,  and  after  declaration  there',  the  cause  was  removed  into 
J3.  R, ;  on  which  there  was  an  immediate  claim  of  conusance ;  Lord  Hoit 
said,  that  before  such  claim  could  be  made,  there  must  be  a  new  declaration 
in  this  court  [Lord  EUenborough,  Ch.  J.  It  would  still  come  to  be  ascer- 
tained upon  affidavit  even  after  the  declaration  filed ;  .and  therefore  the  plain- 
tiff ought  to  be  prepared  to  deny  that  now  by.  affidavit  which  the  V.  C.  avers 
in  his  claim  of  conusance,  and  which  the  defendant  verifies  by  affidavit,  that 
the  cause  of  action  arose  within  the  jurisdiction.  BayUy,  J.  It  is  more 
advantageous  to  the  parties  to  have  the  daim  made  as  early  as  possible,  because 
if  well  founded,  it  saves  expence  to  have  it  so.]  The  claim  of  conusance  ac- 
tually made  is  contained  in  the  letter  addressed  by  the  V.  C.  to  the  judges  of 
this  court ;  who  afterwards  direct  their  officer  to  record  that  claim,  and  the 
warrant  of  attorney  of  the  person  making  it.  It  is  the>same  as  if  the  V.  C. 
himself  had  pl.eaded  the  claim  in  the  nature  of  a  plea  to  the  jurisdiction  upon 
the  record.  If  therefore  the  claim  itself  be  informal,  it  cannot  be  supi^ied  by 
affidavit  that  the  cause  of  action  arose  within  the  town  and  suburbs  of  Com* 
bridge.  And  though  the  claim,  as  entered  on  the  roll  by  the  officer  of  the 
court,  states,  in  conformity  with  the  fact  sworn  in  the  affidavits,  that  the  cause 
of  action  arose  within  the  jurisdiction,  yet  that  made  no  part  of  the  claim 
itself;  and  if  that  had  been  entered  as  made,  the  plaintiff  might  have  demurred 
to  it. 

The  Attorney-General,  Lens,  Serjt.  and  Dampier,  with  respect  to  the  latter 
objection  (the  only  one  which  seemed  in  the  first  instance  to  press  upon  the 
Court,)  observed,  that  this  was  brought  forward,  as  claims  of  conusance  usually 
are,  upon  affidavit,  as  well  as  by  the  statement  on  the  record,  and  therefore  it 
was  competent  to  the  plaintiff  to  have  defied  any  of  the  facts  stated  in  those 
affidavits  which  were  necessary  to  substantiate  the  claim.  The  letter  signifi- 
catory,  addressed  by  the  V.  C.  to  the  judges,  is  not  the  formal  claim  of  conu- 
sance set  out  on  the  record,  but,  as  in  actions  the  original  writ  states  the  na- 
ture of  that  claim  generally  which  is  afterwards  detailed  in  the  declaration,  so 
the  letter  significatory  is  merely  introductory  of  the  daim  <^  conusance  which 
is  afterwards  stated  on  the  record  more  formally  and  in  detail  from  that  docu- 
ment, together  with  the  affidavits  verifying  the  material  facts  of  the  case  in 
judgment.  The  record  here  states  the  coming  into  court  of  the  V.  C.  as  deputy 
of  the  chancellor,  masters,  and  scholars  of  the  university,  by  his  attorney,  to 
claim  and  defend  the  privileges,  d&c,  and  then  it  restates  the  substance  of  the 
letter  significatory,  together  with  the  proper  facta  necessary  to  found  the  claim 
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of  conusance ;   and  amongst  others,  that  the  cause  of  action,  if  any,  arose 
within  the  liherties  of  the  university. 

Tkt  Omri  expressed  themselves  entirely  satisfied  upon  this,  as  well  as  upon 
the  other  points,  to  which  answers  had  already  heen  given  by  the  Lord  Chief 
Justice.  And  his  Lordship  farther  observed,  with  respect  to  the  objection, 
that  the  claim  was  not  preferred  in  the  first  instance ;  that  the  return  of  the 
writ  is  the  first  st^  npon  the  record,  and  the  interval  from  that  time  till  some 
other  step  be  taken  on  the  record  may  all  be  deemed  a  continuing  first  in- 
stance  :  so  that  the  claim  of  conusance  having  been  in  fact  made  before  any 
other  step  after  the  return-day  of  the  writ  was  taken  upon  the  record,  may  be 
said  to  have  been  preferred  in  the  first  instance  upon  the  return  of  the  writ : 
therefore  let  the  claim  be  allowed. 


The  King  v.  AshweD. 

12  East,  22.    Jan.  25, 1810. 


A  charMr  giving  the  right  of  electing  an  alderman  to  the  mayor  and  burgessei  at  large 
from  tbemtelvea,  a  b^-Iaw  stated  to  be  made  in  1577  bjr  the  then  mayor  and  burgoiees, 
bat  nvi  HMO  ntani  m  writings  whereby  the  right  of  electing  was  restrained  to  **  the 
mayor  and  certain  of  the  burgesses  of  the  town,  viz.  aldermen,  coroners,  common 
couocil-men,  and  such  of  the  buijesses  of  the  aaid  town  as  had  served,  or  did  serve 
the  office  of  ebamberlain  or  sheriff  of  the  said  to#n,  and  called  th0  livery  or  elothing^ 
hvrgeMsU  for  the  time  being,  er  sq  many  of  them  aa  9houU  b$  duly  assenUtled  together 
for  that  purpose,  whereof  the  major  to  be  one,  or  the  major  part  of  them,  was  held  to 
be  a  reasonable  and  valid  by-law.  But  every  by-law  may  be  repealed  by  the  same 
body  which  made  it.  And  the  office  of  ^amberlain  of  the  tovm^  as  stated  in  such  by- 
law, was  taken  to  be  a  corporate  office  as  well  as  the  other  offices,  the  serving  of  which  ^ 
was  made  the  qualification  of  the  electing  burgesses. 

THIS  was  an  information  in  nature  of  quo  warranto,  calling  on  the  defend- 
ant  to  shew  by  what  authority  he  used  and  exercised  the  office  of  one  of  the 
aldermen  of  the  town  of  Nottingham.  To  this  he  pleaded,  that  the  town  of 
Nottingham  was  from  time  immemorial  an  ancient  town,  and  that  the  burges- 
ses thereof,  at  the  time  of  granting  the  charter  of  Hen.  6,  after  mentioned, 
were  immemorially  a  body  corporate,  and  that  during  all  that  time  there  had 
been,  and  now  were,  an  indefinite  number  of  burgesses  of  the  town.  That 
Hen.  6,  by  his  charter  of  the  27th  year  of  his  reign,  confirmed  to  the  burges- 
ses to  be  a  corporation,  by  the  name  of  The  Mayor  and  Burgesses  of  the  town 
of  Nottingham;  and  that  the  then  burgesses  of  the  town  and  their  successors, 
should  for  ever  after  have,  in  the  place  of  two  baililTs  of  the  town,  two  sheriffs, 
to  be  chosen  from  themselves^  in  the  form  therein  mentioned.  He  further 
granted  to  the  said  burgesses  and  their  successors,  that  the  same  burgesses  and 
their  heirs  might  from  time  to  time  elect yrojn  themselves  seven  aldermen,  for 
life,  of  whom  one  to  be  mayor ;  and  that  on  the  death,  departure,  or  amotion 
of  any  alderman,  the  mayor  and  burgesses  for  the  time  being  should  elect 
one  other  burgess  from  themselves  into  the  office  of  alderman ;  and  that  tne 
aldermen  should  be  justices  of  the  peace  within  the  same  town,  &,c.  It  then 
stated  the  acceptance  of  that  charter,  and  that  after  such  acceptance,  viz.  on 
the  1st  of  May  1577,  the  then  mayor  and  burgesses  duly  made  a  certain  rea^ 
sonable  by-law ^  not  now  extant  in  writing,  for  the  avoiding  popular  confusion 
and  tumult  in  the  election  of  aldermen,  whereby  it  was  ordained,  that  upon 
the  death,  departure,  or  amotbn  of  any  of  the  aldermen,  "  the  mayor  and 
certain  of  the  burgesses  of  the  said  town,  viz.  the  recorder,  aldermen,  coro- 
ners, common  councilmen,  and  such  of  the  burgesses  of  the  said  town  as  had 
served  or  did  serve  the  office  of  chamberlain  or  sheriff  of  the  said  town,  and 
called  the  livery  or  clothing  burgesses  for  the  time  being,  or  so  many  of  them 
as  should  be  duly  assembled  together  for  that  purpose,  whereof  the  mayor  for 
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the  lime  being  to  be  one^  or  the  major  part  of  them,  by  themselves,  and  with- 
out the  conearrence  and  assistance  of  the  rest  of  the  burgesses,  should  forever 
thereafter  elect  one  other  burgess  from  the  other  burgesses  of  the  said  town  to 
be  one  of  the  aldermen,  in  the  plac6  of  the  alderman  so  dying,  dLc.  as  to 
them  from  time  to  time  seemed  fit  and  convenient:"  to  which  said  by-law  the 
mayor  and  burgesses  for  the  time  being,  from  the  time  of  the  making  thereof 
hitherto,  have  consented  and  conformed  themselves,  and  the  same  is  now  in 
full  force  and  unrepealed.  That  siuce  the  making  of  the  said  by-law,  the 
mayor,  recorder,  aldermen,  the  coroner,  common  councilmen,  and  such  other 
of  the  burgesses  as  had  served,  or  did  serve,  the  office  of  chamberlain  or 
sheriff  of  the  said  town,  and  called  the  livery  or  clothing  burgesses  for  the 
time  being,  or  so  many  of  them  as  weie  duly  assembled  together  for  that  pur- 
pose, whereof  the  mayor  to  be  one,  or  the  major  part  of  them,  have  been  used 
and  accustomed  to  elect,  and  still  of  right  ought  to  elect  an  alderman,  in  the 
stead  of  any  who  hath  died,  &c.;  without  the  concurrence  or  consent  of  the 
rest  of  the  burgesses.  The  plea  then  stated,  that  after  the  making  of  that  by- 
law^ viz.  on  the  16th  of  Sept.  1802,  the  then  mayor,  certain  of  the  then  alder- 
men, common  councilmen,  and  certain  other  then  burgesses  of  the  town,  who 
had  served,  or  did  then  serve,  the  office  of  sheriff  or  chamberlain  of  the  said 
town,  and  called  the  livery  or  clothing  burgesses  of  the  said  town  of  iV;,  were 
in  due  manner  assembled  together  at  the  common  hall  to  nominate  and  elect 
an  alderman  of  the  said  town,  in 'the  place  of  T,  C.  an  ajderman  deceased ; 
tnd  so  the  plea  proceeded  to  state  an  election  of  the  defendant,  being  one  of 
the  burgesses,  \if  the  major  part  of  the  persons  so  assembled,  to  fill  the  vacant 
place  of  alderman. 

The  replication  took  several  issues :  1.  That  the  mayor  and  burgesses  of 
the  town  did  not  make  such  by-law.  2,  That  the  mayor  and  the  other  persons 
named  in  the  defendant's  plea  were  not  in  due  manner  assembled  in  order  to 
elect  an  alderman  in  manner  and  form  as  in  the  plea  alleged.  3.  That  the 
major  part  of  the  said  mayor,  Slc.  did  not  elect  the  defendant.     And  a  sug- 

festion  having  been  entered  on  the  roll,  that  an  impartial  trial  could  not  be 
ad  by  a  jury  of  the  town  and  county,  or  of  the  county  of  Nottingham,  the 
▼ehire  was  awarded  into  the  county  of  Leicester,  as  next  adjoining  to  the 
county  of  Nottingham ;  and  a  verdict  having  been  found  for  the  defendant  on 
these  issues,  before  Le  Blanc,  J.  at  Leicester,  a  rule  was  obtained,  calling  on 
the  defendant  to  shew  cause  why  judgment  of  ouster  should  not  be  entered 
against  him,  notwithstanding  such  verdict ;  founded  upon  an  objection  that 
the  by-law  stated  in  the  defendant's  plea  was  an  unreasonable  and  therefore  an 
invalid  by-law,  as  taking  the  right  of  election  of  aldermen  from  the  burgesses 
at  large,  and  confining  it  to  a  select  body,  which  did  not  even  require  the  at- 
tendance of  the  majority  of  the  integral  parts  of  the  corporation  to  constitute 
the  elective  assembly. 

Lens,  Serjt.,  Balguy,  Reader,  Holroyd,  ScarUt,  and  Salguy^  jun.  opposed 
the  rule,  and  maintained  the  validity  of  the  by-law.  The  election  of  an  alder- 
man was  given  by  the  charter  to  the  mayor  and  burgesses  generally,  which  is 
their  name  of  incorporation,  without  pointing  out  any  specific  mode  of  elec- 
tion '^  in  which  case  it  was  long  ago  settled,  in  the  case  of  corporations,  4  Rep. 
77,  b.  followed  by  other  ca8es,(a)  that  tlie  body  at  large  might  make  a  by-law, 
restraining  the  number  of  electors,  though  not  of  the  eligible ;  such  a  by-law 
being  calculated  to  avoid  popular  disorder  and  confusion.  The  general  prin- 
ciple was  recognized  in  The  King  v.  Spencer,  ib.  1827 ;  though  there  the  re- 
straining by-law  was  held  bdd,  as  not  having  been  made  by  the  body  at  large, 
but  by  a  select  body,  which  thereby  attempted  to  restrain  the  rights  of  the 
body  at  large.    This  by-law,  however,  is  argued  to  be  unreasonable,  and  there- 

(a)  Vide  Jen.  Cent,  273.  Rex  v.  Tom/yn,  Rep.  temp.  Hardw.  316,  and  other  caiet 
^Csd  ia  cIm  mari^li  of  3  Burr.  1833,  Rex  v.  Spencer. 
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fore  bad,  because  by  possibililj,  it  is  said,  an  election  of  an  alderman  maj  be 
made  by  the  mayor  and  one  burgess ;  bat  that  consequence  might  also  happen 
if  the  right  of  election  were  in  the  body  at  large ;  therefore,  the  objection 
proves  too  much.  And  such  an  extreme  case  of  inconvenience,  admitting  the 
greater  probability  of  it,  in  proportion  as  the  nuntber  of  electors  is  reduced, 
would  be  felt  less  than  if  a  large  definite  number  were  required  to  attend, 
when  some  by  staying  away  might  defeat  the  election,  at  least  for  a  time.  In 
all  cases,  however,  it  must  be  presumed,  that  the  electors  will  do  their  duty  by 
giving  their  attendance ;  and  in  case  of  default,  they  may  be  compelled  to  do 
so  by  maadamus.  The  same  thing  in  effect  takes  place  in  most  large  bodies, 
by  their  own,  regulations.  In  the  House  of  Lords  three,  and  in  the  House  of 
Commons  forty  members  are  sufficient  to  constitute  a  House  for  the  high  func^ 
lion  of  legislation.  It  is  the  same  in  most  other  bodies.  And  the  practical 
convenience  of  the  thing  is  found  to  outweigh  any  theoretical  disadvantage. 
There  cannot,  therefore,  be  any  thing  intrinsically  unreasonable  in  a  by-law 
made  by  the  body  at  large,  to  whpm  the. power  of  election  was  originally  given, 
restraining  that  power  to  a  certam  description  of  themselves ;  when  the  same 
thing  may  in  effect  be  done  in  each  instance  by  the  voluntary  absence  of 
members.  In  Rex  v.  Iloyte,  which  was  the  case  of  a  prescriptive  corpora^ 
tion,  evidence  of  an  ancient  usage  for  the  election  of  a  capital  burgess  by  the 
major  part  existing  of  a  definite  body,  though  less  than  the  majority  of  the 
whole  number  when  complete,  was  held  to  be  evidence  of  a  charter  empower* 
ing  such  an  election  ;  which  could  not  have  been  presumed,  if  such  a  provi« 
sion  were  in  itself  unreasonable.  But  if  a  charter  require  an  election  to  be 
made  by  a  defiuite  body,  then  according  to  R,  v.  Bellringer^  4  Term  Rep. 
810;  R.  v.  MUler,  6  Term  Rep.  268,  and  R,  v.  Morris,  4  East,  17,  a  majority 
of  the  entire  number  must  meet,  in  order  to  constitute  an  elective  assembly : 
and  it  is  upon  a  misapplication  of  the  principle  of  those  cases,  that  the  objec* 
tion  to  the  by-law  in  question  is  founded,  which  only  narrows  the  right  of 
election  given  originally  to  an  indefinite  popular  body. 

The  Attorney  General,  Clarke,  Dayrell,  Dampier  and  Copley,  contra.     It 
does  not  follow  that  a  by-law  restraining  the  right  of  electors,  as  given  to  them 
by  one  charter,  may  not  be  unreasonabks  and  therefore  void,  because  the  same 
provision  may  be  fouiid  in  other  charters,  or  may  be  presumed  to  have  been 
originally  granted  by  evidence  of  ancient  usage  in  the  case  of  a  prescriptive 
corporation ;  because  the  grantees  mast  accept  or  reject  the  grant  in  the  terms 
in  which  the  crown  chooses  to  make  it.     Here  the  body  at  large,  by  the  terms 
of  the  charter,  had  the  power  of  electing  their  own  magistrates,  and  they  ex- 
ercised it :  then  a  by-law,  which  .may  have  been  passed  by  a  small  majority  of^^ 
the  existing  body,  abrogating  the  rights  of  the  rest,  and  of  their  successors,     ] 
and  transferring  the  power  of  election  to  a  select  number,  is  in  the  very  nature     '. 
of  it  unreasonable,  as  being  destructive  of  the  general  right  granted  by  the 
charter.,    And  though  the  most  popular  rights  of  election  may  come  to  be  ex-     | 
ercised  in  fact  by  comparatively  small  numbers :  yet  there  is  a  wide  difference,    j 
whether  that  happen  by  the  choice  of  thejndividuals  not  attending,  or  by  in-    / 
voluntary  exclusion.     The  unreasonableness  of  the  by-law,  therefore,  consists  ; 
in  the  disfranchisement,  as  it  may  be  deemed,  of  all  those  who  are  thus  ex-  j 
pluded,  against  or  without  their  individual  consent,  from  the  exercise  of  that  / 
elective  franchise  which,  the  charter  gives  them  :  and  this  is  not  compensated  i 
by  transferring  the  privilege  from  the  body  at  large  to  a  select  body,  however  / 
reasonable  such  a  confined  privilege  might  have  been  deemed  in  the  chartei/ 
itself.     Then,  if  this  restriction  were  not  legal  in  its  commencement,  no  anf 
tiquity  can  give  it  strength.     In  Ginever's  case,  6  Term  Rep.  735,  Lord  Ecn-* 
yon  reserved  giving  any  opinion  as  to  the  legality  of  a  by-law  to  restrain  the 
number  of  electors;  and  there,  as  well  as  in  /Spencer's  case,  all  the  court 
agreed,  that  a  corporation  could  not  make  a  by-law  contrary  to  their  constitu« 
tion. 
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They  also  objected,  tbat^  as.m  Speneer^s  case,  3  Bwr.  18S27— ^,  h  was  hdd, 
that  a  by-law  coald  not  impose  another  qualification,  such  as  that  of  having 
Served  parish  officers,  upon  the  character  of  corporator,  as  given  generally  by 
the  charter,  for  the  purpose  of  exercising  the  eiectiTe  franchise ;  so  here,  the 
by-law  was  bad  by  requiring  as  one  of  the  qualifications  for  the  select  body, 
the  having  served  or  serving  the  office  of  chambtfietm ;  when  it  did  not  appear, 
that  that  was  a  corporate  office,  nor  did  it  appear  what  was  meant  by  **  chihr 
ing  burgesses,"  or  how  ihey  were  appointed. 

Lord  Ellenborough,  C.  J.  We  are  called  upon  to  pronounce  this  by-law 
to  be  void,  as  unreasonable,  because  it  restrains  the  right  of  electing  aldermen 
to  a  select  body,  which  before  was  possessed  and  exercised  by  the  body  at 
large ;  and  therefore  it  ts  argued,  that  it  affords  a  greater  chance  than  before 
of  the  entire  non-attendance  of  the  electors,  or  at  least  that  there  needs  only 
the  attendance  of  the  mayor  and  one  other,  or  perhaps  two  other  burgesses,  in 
order  to  constitute  a  good  election  under  it,  and  that  the  chance  of  so  small 
an  attendance  is  greater  under  the  restricted  power  of  election  given  by  the 
by-law,  than  under  the  extetfded  right  conferred  by  the  charter.  Bat  in  order 
to  avoid  a  by-law  upon  the  ground  of  its  being  unreasonable  because  of  some 
inconvenience  that  may  result  from  it,  it  should  appear  to  be  a  probabk  in- 
convenience ;  for  one  can  hardly  predicate  of  any  law,  that  some  possibk  in- 
convenience may  not  result  from  it:  but  is  it  likely  to  happen?  Now,  this 
by-law  has  existed  for  above  230  years;  and  (luring  all  this  time,  if  any  incon- 
venience had  resulted  from  it,  it  was  competent  to  the  corporation,  by  the 
same  authority^  which  enacted,  to  have  repealed  it.  But  the  long  continuance 
of  a  by-law,  though  it  would  not  legalize  it,  if  it  were  in  itself  illegal,  is  fair 
evidence  to  shew  that  there  is  no  intrinsic  inconvenience  in  it :  at  least,  the 
acquiescence  of  the  corporation  in  it  for  above  two  centuries  is  a  fair  answer 
to  any  theoretical  argument  of  inconvenience ;  especially  when  it  is  considered, 
that  they  might  have  relieved  themselves  from  the  inconvenience,  if  it  ex- 
isted at  all,  at  any  hour  of  that  long  period,  by  repealing  the  by-law.  Then 
consider  what  the  by-law  is :  It  is  a  delegation  of  the  right  of  election  by  the 
indefinite  body  of  the  corporation  at  large  to  a  select  part  of  themselves,  con- 
sisting of  such  of  the  burgesses  as  had  served  or  were  serving  certain  offices, 
und  were  called  the  livery  or  clothing  burgesses.  Such  a  by-law  has  the  con- 
venience, according  to  the  opinion  of  the  Judges  in  the  case  of  corporations, 
•of  preventing  popular  tumults,  and  therefore  it  was  approved  of  by  them.  It 
is  not  open  to  the  objection  which  prevailed  in  The  King  v.  Spencer,  that  of 
imposing  upon  the  corporate  (Character  of  the  electors  another  qualification 
foreign  to  it:  for  though  it  be  said,  that  the  office  of  chamberlain  (one  of 
those  named  in  the  by-law)  does  not  appear  to  be  a  corporate  office ;  yet  be- 
ing described  to  be  an  office  of  the  town,  the  burgesses  of  which  were  incor- 
porated, and  classed  with  the  office  of  sheriff,  as  an  office  in  the  appointment 
of  the  corporation,  and  the  chamberlain  being  one  of  those  called  "  the  livery 
or  clothing  burgesses,*^  it  must  be  underst(X)d  to  be  a  corporate  office.  1 
therefore  see  no  ground  for  impeaching  this  by-law,  either  as  unreasonable  on 
account  of  any  probable  inconvenience  likely  to  result  from  it,  or  as  imposing 
any  foreign  qualification  on  the  corporate  character.  At  the  same  time,  I  do 
not  say  that  any  thing  which  may  be  done  by  charter,  may  be  done  by  a  by- 
law :  but  with  respect  to  elective  functions  to  be  performed  by  the  body  at 
Idrge,  they  may  in  this  manner  delegate  them  to  a  select  part  of  themselves ; 
and  I' cannot  say,  that  it  is  an  unreasonable  by-law,  because  an  inconvenience 
may,  by  bare  possibility,  result  from  it- 

Grose,  J.  This  is  in  effect  a  motion  in  arrest  of  judgment,  founded  upon 
the  supposed  illegality  of  the  by-law  under  which  the  defendant  claims  title  to 
his  office.  It  is  plain,  that  the  prosecutor  did  not  in  the  first  instance  consider 
the  by-law  to  be  illegal,  otherwise  he  would  have  demurred  to  it :  but  now  he 
insists,  that  it  is  unreasonable  on  account  of  the  greater  chance  that  only  two 
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or  three  of  the  electors  may  attend  an  election.  But  if  any  inconveDience 
were  likely  to  arise  from  this,  it  is  strange  that  the  by-law  sboald  have  existed 
BO  long  witlxMit  objection ;  and  I  can  see  nothing  more  unreasonable  in  this 
by*law  than  wooid  exist  in  every  other  case  where  the  number  of  electors  is 
narrowed  :  bat  it  has  been  settled  since  the  case  of  corporations,  that  a  by-law 
made  for  that  purpose  is  valid ;  the  reason  assigned  for  which,  is,  in  order  to 
prevent  popular  confusion  and  tumults  in  elections,  and  an  excellent  reason  it 
is.  Finding,  therefore,  nothing  unreasonable  in  this  by-law,  I  agree  that  this 
rule  ought  to  be  discharged. 

Le  Blanc,  J.  This  rule  for  entering  judgment  of  ouster  against  the  de- 
fendant, notwithstanding  the  verdict  found  for  him  on  the  issues  taken  in  his 
plea,  was  moved  for  on  an  alleged  defect  of  his  title  as  set  forth  in  the  plea : 
and  two  objections  have  been  taken  to  it ;  first,  that  he  ought  to  have  shewn 
the  manner  in  which  certain  c^icers,  and  particularly  the  chamberlain  men- 
tioned in  the  by-law,  were  appointed,  that  they  might  all  appear  to  be  corpo- 
rate officers ;  and  secondly,  that  the  by-law  itself  is  essentially  unreasonable, 
and  therefore  iUeffal.  As  to  the  first  objection,  it  appears  that  all  the  officers 
named  in  the  by^bw  were  known  officers  of  the  corporation  at  the  time ;  they 
are  mentioned  as  officers  of  the  town,  who  were  called  "  the  livery  or  clothing 
burgesses  ;*'  which  sufficiently  shews  them  to  be  burgesses,  who  aro  incorpo- 
rated by  the  charter.  Then,  as  to  the  second  objection,  as  to  the  unreasona- 
bleness of  snch  a  by-law  ;  it  has  been  settled  since  the  case  of  corporations, 
confirmed  by  other  cases,  that  it  is  competent  for  the  body  at  large,  to  whom 
the  power  of  making  by-laws  is  given,  to  narrow  the  number  of  tl^  body  who 
are  to  elect,  and  to  delegate  the  power  of  election  to  a  certain  number  of  the 
corporation  ;  as  here,  to  a  certain  description  of  known  officers  of  the  corpo- 
ratbn,  and  such  other  burgesses  as  have  filled  the  same  offices.  But  it  is  said 
to  be  unreasonable,  for  inasmuch  as  a  majority  of  the  persons  so  designated 
are  not  required  to  attend  in  order  to  make  an  elective  assembly,  it  may  bap- 
pen,  it  is  said,  that  one  or  two  burgesses,  with  the  mayor,  may  elect  an  alder- 
man. But  in  order  to  be  didy  assembled,  as  the  by-law  requires  them  to  be, 
the  persons  who  are  to  make  the  election  must  have  notice  of  the  meeting ; 
and  if,  after  notice,  they  do  not  choose  to  attend,  it  is  only  the  same  inconve- 
nience which  might  happen  in  case  of  an  election  to  be  made  by  the  body  at 
large.  And  their  choosing  to  absent  themselves  no  more  shews  the  by-law  to 
be  unreasonable,  than  if,  attending  at  the  place  of  election,  they  did  not  choose 
to  vote.  It  is  not  necessary  to  maintain,  that  the  same  provision  must  be  rea- 
sonable and  valid  in  a  by-law,  which  would  be  good  by  charter  or  prescrip- 
tion ;  but  it  is  sufficient  to  say,  that  it  is  no  more  unreasonable  to  provide  that 
a  particular  number  of  the  whole  body  should,  on  being  duly  assembled  for  the 
purpose,  make  the  election,  than  that  the  whole  number  should  elect.  There- 
fore, I  consider  this  to  be  a  reasonable  and  valid  by-law. 

Batley,  J.  The  crown  by  its  charter  may  impose  what  term  it  pleases, 
and  if  the  parties  accept  the  charter,  no  objection  can  be  made  on  the  ground 
that  those  terms  are  unreasonable  :  but  where  the  question  is  upon  a  by-law, 
it  is  open  to  object  to  whatever  is  unreasonable  in  it.  But  I  see  nothing  un- 
reasonable in  this  by-law :  it  does  not  give  the  right  of  election  to  those  who 
had  no  right  before :  it  does  not  dispense  with  the  attendance  of  any  persons 
whom  the  charter  expressly  requires  to  .attend  :  but  merely  to  avoid  popular 
confusion,  the  corporation  made  a  by-law  that  the  election  of  aldermen  should 
be  made  by  a  certain  description  of  their  own  body.  And  this  by-law  only 
operates  upon  the  body  at  large  so  long  as  they  think  fit  to  continue  it :  it  is 
liable  to  be  re-considered  by  them  at  all  times  :  it  only  binds  their  successors 
so  long  as  the  successors  choose  to  be  bound  by  it :  for  the  same  body  that 
made  the  by-law  may  repeal  it.  Then  the  circumstance  that  for  nearly  240 
years  no  inconvenience  has  been  found  to  result  from  it,  is  a  strong  argument 
to  shew  that  no  inconvenience  is  likely  to  result  from  it,  and  therefore  to  shew 
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that  it  is  not  unreasonable.  Next,  as  to  the  objection  that  the  chamberlain  is 
not  shewn  tabe  a  corporate  officer ;  the  whole  town  being  incorporated,  hew 
can  there  be  such  an  officer  of  the  town,  unless  he  be  a  corporate  officer  1  It 
does  not  appear,  therefore,  that  any  person  is  earned  in  the  bj-law  who  is  not 
a  corporate  officer. 

Rule  discharged. 


Roberts  v.  Williams,  Clerk,  and  Another. 

12  East,  33.    Jan.  26, 1810. 

Prohibition  denied  to  the  spiritaal  court  npon  its  rejection  of  a  modus  set  op  there  of  Id, 
for  every  turkey  lading  eggs,  or  of  eyery  tenth  egg,  Ajc.  in  lieu  of  tithe  of  turkeys,  at 
the  option  of  the  Ticar ;  soch  modus  not  ascertaining  any  oertain  time  when  the  money 
payment  in  lieu  of  the  eggs  was  to  be  made,  in  case  the  option  were  made  to  take  it  in 
money. 

W.  WILLIAMS,  clerk,  vicar  of  the  parish  church  of  Pendoyhm  in  the 
county  of  Glamorgan,  and  his  lessee  of  the  tithe,  libelled  R,  Roberts,  an  oc- 
cupier in  that  parish,  in  the  consistory  court  of  the  diocese  of  Lanrfaff,  for 
subtraction  or  non-payment  of  vicarial  tithes ;  amongst  others,  the  tithe  of  40 
turkeys  bred  and  reared  on  Robert's  farm  in  1808,  which  sold  at  the  rate  of 
75.  6d.  a  couple,  the  tithe  whereof  amounted  in  value  to  IBs*  To  which  Ro- 
berts  pleaded,  that  by  an  ancient  custom  or  modus  decimandi,  used  from  time 
immemorial  within  the  parish  of  Pendoylon,  the  vicar  was  never  entitled  to 
the  tithe  of  turkeys  in  kind  from  any  of  the  inhabitants,  but  to  Id.  for  every 
turkey  laying  eggs,  or  to  every  tenth  egg  laid  by  such  turkey,  at  the  opti&n  of 
the  vicar,  in  lieu  thereof.  This  plea,  with  the  proof  offered  in  support  of  it, 
having  been  rejected  by  the  spiritual  court,  an  application  was  made  in  the 
last  term,  on  behalf  of  Roberts,  and  a  rule  obtained,  calling  on  Mr.  Williams 
and  his  lessee  to  shew  cause  why  a  writ  of  prohibition  should  not  issue  to 
prohibit  the  consistory  court  of  Landaff  from  holding  further  plea  of  the  mat- 
ters there  depending  between  these  parties. 

Bevan  shewed  catise  against  the  prohibition,  and  made  three  objections  to 
the  modus ;  1st,  that  attending  to  the  relative  value  of  money  in  the  lime  of 
Rich.  1st,  at  which  time  the  modus  must  have  existed,  if  at  all.  Id.  for  every 
turkey  laying  eggs  was  a  rank  modus.  [But  The  Court  said,  they  could  not 
now  go  into  that  objection. (a)  2dly,  That  there  could  be  no  modus  of  the 
tithe  of  turkeys,  per  se,  because  turkeys  were  only  introduced  into  this  coun- 
try since  the  time  of  legal  memory.  [Lord  Ellenborough,  C.  J.  How  are 
we  to  know  that  ?]  The  Court  has  taken  notice  that  hops  were  introduced 
within  time  of  memory ;  as,  it  was  said,  about  the  time  of  dueen  Elizabeth, 
Crouch  V.  Risden,  1  Ventr.  61.  1  Sid.  443,  and  52  Keb.  612.*  Turkeys  were 
first  noticed  in  this  island  in  1555,  Dugd.  Orig.  135 ;  and  the  first  mention  of 
them  in  our  books  is  in  Hughton  v.  Prince,  Moor,  599,  in  the  37  &  38  of 
Eliz.,  where  they  are  said  not  to  be  titbeable  in  themselves  or  their  eggs,  be- 
cause they  were  fers  naturae.  And  in  Brinklow  V.  Edmunds,  Bunb.  SS&,  an- 
no 1731,  where  a  modus  of  three  eggs  for  every  cock  and  drake,  and  for  every 
hen  and  duck  respectively,  payable  on  Wednesday  before  Easter,  in  lieu  of 
tithe  eggs  and  of  chickens  and  ducks  hatched  in  the  parish,  was  established, 

(a)  By  Lord  Eldon,  C.  in  0* Conner  v.  Cock,  6  Yes.  jun.  671,  '« the  magnitude  of  the 
payment  is  but  evidence  of  the  improbability  that  it  was  immemorially  paid.*'  It  is 
therefore  properly  a  question  of  fact,  involving  the  relative  value  of  money  and  of  the 
particular  species  of  property  to  which  the  modus  is  applied,  as  they  might  by  possihility 
nave  eiisted  before  time  of  memory.  But  where  the  rankness,  as  it  is  called,  is  so  gross ' 
and  palpable  as  to  eiceed  all  moral  possibility,  courts  of  equity  have  in  many  instances 
decreed  against  them  without  sending  the  question  to  a  jury.  Vide  instances  of  rank 
moduses  collected  in  Toller  on  Tithes,  207. 
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the  reporter,  who  was  a  person  of  great  experieace  on  those  subjects,  adds  in 
a  marginal  note — **  not  to  extend  to  tarkeys,  because  brought  into  England 
'« lately."  But  in  Carleton  v.  BrightweU,  2  P.  Wms.  402,  anno  1728,  the 
Master  of  the  Rolls  said  he  could  not  see  but  that  turkeys  were  as  tame  as 
other  poultry,  and  must  therefore  pay  tithes :  but  that  if  tithes  were  once  paid 
of  the  eggs,  there  could  be  no  second  demand  for  the  chickens  hatched.  3dly, 
the  modus  is  bad,  inasmuch  as  there  is  no  time  certain  mentioned  when  it  is 
to  be  paid.  Goddard  ▼.  KeebU,{a)  Phillips  v.  Symes,{b)  and  BUuket  ▼.  jFVa- 
jwy,(c)  are  in  point :  and  the  Court  will  not  send  a  case  to  trial  in  vain.  In 
Hill  ▼.  Visrtfz,  Ld.  Ray.  58,  and  Sal.  656,  where  the  modus  set-up  was  bad  on 
the  face  of  it,  the  court  refused  a  prohibition. 

Peake,  in  support  of  the  prohibition,  as  to  the  second  objection,  said,  that 
it  was  founded  on  an  assumption  of  fact,  which  the  Court  would  require  proof 
of,  before  they  decided  against  the  validity  of  the  modus.  [Lord  Ellenbth 
rough,  C.  J.  said,  that  there  might  be  a  good  modus,  to  include  turkeys,  though 
the  bird  might  have  been  introduced  into  this  country  within  the  time  of  legal 
memory,  as  if  there  were  a  modus  for  all  domestic  fowls;  but  here,  he  observ- 
ed, the  modus  was  distinctly  and  eo  nomine  for  turkeys.]  If  there  were  a 
general  modus  for  all  domestic  fowls,  including  turkeys,  the  party  might  insist 
on  it  as  a  modus  for  turkeys  nominatim  :  but  even  as  a  particular  modus,  the 
court  would  grant  the  prohibition,  in  order  to  try  the  fact  on  which  the  modus 
is  objected  to.  For  it  is  strange,  that  the  court  should  have  taken  notice,  as  it 
is  supposed,  that  hops  were  first  introduced  in  the  time  of  Queen  EKzabeth, 
when  there  was  a  petition  to  parliament  in  the  6  H.  6,  against  the  use  of 
them.  It  is  disputed  between  naturalists  whether  the  turkey  first  came  from 
Asia  or  America,  but  that  does  not  decide  the  time  of  its  introduction  into 
England:  but  being  found  here  in  a  domeatio  state,  it  may  be  presuqaed,  in 
the  absence  of  all  proof  to  the  contrary,  that  it  was  here  before  time  of  memo- 
ry :  and  the  opinion  of  Sir  Jos.  JtkyU  in  Carliiim  v.  Brightwetl,  is  an  answer 
to  the  case  in  Moor,  and  the  note  in  Bunbury.  As  to  the  3d  objection  (which 
came  upon  him  by  surprise),  he  suggested,  that  the  cases  in  Bunbury  requir- 
ing a  certain  time  for  the  payment  of  a  modus  had  been  over«>ruled  in  some 
later  case;  but  at  any  rate,  he  contended^  that  the  time. of  payment  of  this 
modus  was  certain  enough,  namely,  as  soon  as  the  tenth  egg  was  laid ;  and 
then  the  parson  had  his  option  either  to  take  that,  if  he  had  not  thought 
proper  to  take  the  \d.  before  for  every  turkey  laying  eggs.  And  Wats.  Clerg. 
L.  563,  3d  edit,  says,  that  of  the  tithe  of  fowls  (including  turkeys)  either  the 
tenth  egg,  or  the  tenth  young,  is  to  be  paid,  bat  not  both ;  and  the  custom 
regulates  which:  and  the  only  difference  in  this  modus  is,  that  it  gives  the 
option  to  the  parson  either  of  the  egg  or  of  money. 

Lord  Ellbnborough,  C.  J.  This  modus,  it  is  said,  gives  the  vicar  an 
option  either  to  take  the  tithe  in  the  egg-,  or  in  money,  in  lieu  thereof;  but 
though,  it  the  tithe  be  taken  in.  the  egg,  it  would  belong  to  the  vicar  at  the 
time  the  tenth  egg  was  laid,  yet  no  certain  time  is  given  if  the  option  be  made 
to  take  it  in  money ;  -and  therefore,  if  there  were  a  -change  of  vicars  in  the 
year,  it  would  be  uncertain  to  which  of  them  it  would  belong ;  it  is  most 
material,  therefore,  for  the  vicar  to  have  the  time  ascertained  when  the  money 
payment  is  due,  if  the  option  be  made  to  take  it  in  money  ;  and  the  defect  in 
not  ascertaining  that  time  seems  to  be  the  vice  of  this  modus. 

The  rest  of  the  court  agreed  with  hi»  Lordship  oo  this  ground  to  discharge 
the  rule  for  the  prohibition. 

On  the  same  day,  Peake,  having  looked  into  the  cases  on  the  last  point, 
referred  to  Richard  v.  Evans,  I  Ves.  39,  where  Lord  Hardtoicke,  C.  said,  that 
as  tb  the  general  question,  whether  it  were  necessary  to  lay  and  prove  a  par- 

(a)  Buob.  106,  and  vide  other  eases  cited  in  the  note  to  the  2d  edit. 
(6)  lb.  171.  (c)  lb.  198. 
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ticular  day  of  payment,  the  caae  in  the  Exchequer^a)  waa  certainly  ao  deter- 
mined ;  but  he  remembered,  that  it  gave  general  diasatisfaetton  in  Westmnsier^ 
hail  and  abroad,  as  too  niee  to  require  the  proof  of  a  particular  day :  that  it 
had  been  since  adjudged  to  the  contrary,  thai  4m  or  idnfui  was  sufficient :  so 
that  they  had  left  off  taking  that  exception  in  the  Exchequer.    But 

Lord  Ellbnborouoh,  C.  J.  observed,  that  Lord  ^ar^bste^e  himself  assumed 
in  that  case,  that  it  was  necessary  there  should  be  some  fixed  time  of  payment, 
though  in  pleading  it  was  not  necessary  to  lay  the  precise  day ;  but  that  laying 
it  to  be  Oft  or. about  such  a  day  was  sufficient.  But  that  without  some  fixed 
time,  it  could  not  be  known  to  which  of  two  vicars,  in  case  of  a  change,  the 
money  payment  would  belong. 

Per  Curiam^  Rule  discharged. 


Stevens  v.  Lynch. 

12  East,  38.    Jan.  2Q,  1810. 

The  drawer  ef  a  biii  of  exehange,  knowiog  that  time  had  been  given  by  the  bolder  to 
the  acceptor,  but  apprebendtng  that  he  was  still  liable  upon  the  bill  in  default  of  the 
acceptor,  three  montos  after  it  was  due,  said  that  he  knew  he  was  Hablcy  and  \f  the  ac- 
ceptor did  not  pay  it,  he  would :  Held  that  he  ^as  bound  by  such  promise. 

THIS  was  an  action  by  an  indorser  of  a  bill  of  exchange  against  the  drawer. 
The  defendant  drew  the  bill  upon  Jones  in  favour  of  Ckotland^  who  indorsed 
it  to  the  plaintifil  Jones  accepted  the  bill.  The  defence  aet  np  at  the  trial 
before  Lord  Ellenborough^  C.  J.  in  London,  was,  that  the  plaintiff  had  twice 
given  time  to  the  acceptor,  after  his  dishonour  of  the  bill,  by  which  the  drawer 
was  discharged.  The  answer  given  to  this  was,  that  three  months  after  the 
bill  was  due,  and  after  the  indulgence,  which  was  in  fact  known  to  the  defend- 
ant (he  having  before  told  Jones  that  he  was  glad  time  had  been  given  to  him), 
the  defendant  promised  to  pay  the  bill ;  saying  to  the  plaintiff,  "  I  know  I  am 
liable,  and  if  Jones  does  not  pay  it,  I  will."  On  this  subsequent  promise,  his 
Lordship  held  that  the  plaintiff  was  entitled  to  recover ;  and  accordingly  he 
took  a  verdict  for  the  amount  of  the  bill. 

The  Attorney^General  moved  for  a  new  trial,  on  the  ground  that  the  defend* 
ant  had  made  the  promise  under  a  mistaken  belief  that  he  was  still,  liable,  and 
thereibre  ought  not  to  be  bound  by  it  He  referred  to  Chatfield  v.  Paxion(h) 
in  which  case  he  had  contended  on  the  part  of  the  defendant,  that  the  money 
having  been  paid  with  a  general  knowledge  of  the  facts,  the  party  paying  it 
under  a  false  impression  of  the  law  could  not  avail  himself  of  that  ignorance 
to  avoid  his  payment  and  recover  back  the  money :  the  plaintiff,  however, 
recovered  and  maintained  his  verdict  in  that  case.  And  he  also  referred  to 
Bizev.  Diekason  and  Another,  1  Term  Rep.  985, 7,  where  the  plaintiff  recovered 
back  money  which  he  had  paid  to  the  defendants,  the  aasignees  of  a  bankrupt, 
under  a  mistake,  without  deducting  money  which  he  was  entitled  to  set  off 
against  the  debt  due  to  the  bankrupt's  estate. 

The  Court,  however,  considered  those  cases  to  have  proceeded  on  the  mis* 
take  of  the  person  paying  the  money,  under  an  ignorance  or  misconception  of 
the  facts  of  the  case ;  but  here  the  defendant  had  made  the  promise,  with  a 
full  knowledge  of  the  circumstances,  three  months  after  the  bill  had  been  dis- 

(a)  This  wa^  before  cited  in  the  book  aa  a  case  in  Tr.  5  Geo.  1,  and  vide  what  was 
said  by  Lord  Hardwicke  to  the  same  effect  in  Cart  v.  BaU,  1  Ves.  3. 

(b)  M.  39  Geo.  3,  B.  R.  Vide  Chitty  on  Bills  of  Exchange,  102.  [187.  Story's  edit.1 
and  the  note  referred  to  in  Bilby  y.  Lumley,  2  East,  471,  where  money  paid  by  one  with 
fUU  knowledge,  or  the  means  of  such  knowledge  in  his  power  at  the  time,  of  all  the 
circumstances,  cannot  be  recoyered  back,  on  aceoantof  such  payment  having  been,  made 
under  an  ignorance  of  the  law. 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  III.  345 

honoured,  and  could  not  now  defend  himself  upon  the  ground  of  his  ignorance 
of  the  law  when  he  made  the  promi8e.(l) 

Rule  refused. 


Roe,  on  the  Demise  of  Raper,  v.  Lonsdale. 

12  East,  39.    Jan.  96, 1810. 

Copyhold  descending  by  custom  to  all  the  children  equally  of  the  tenant  last  seised, 
one  of  the  parceners  may  maintain  ejectment  on  his  single  demise  for  his  own  share. 

THIS  ejectment  was  brought,  on  the  single  demise  of  the  heir  at  common 
law,  to  recover  a  copyhold  estate  in  the  county  of  York ;  but,  it  appearing  at 
the  trial  before  Chambrt^  J.,  that  the  custom  was  for  the  land  to  descend,  on 
the  death  of  the  tenant  last  seised,  to  all  the  sons  and  daughters  equally,  of 
whom  there  were  several  in  the  present  instance,  the  plaintiff  was  nonsuited 
for  want  of  a  joint  demise. 

Hullock  (with  whom  was  Walton)  moved  in  the  last  term  to  set  aside  the 
nonsuit,  and  for  a  new  trial ;  contending  that  the  lessor's  demise  was  a  seve- 
rance of  the  joint  tenancy ;  and  that  he  might  recover  his  part ;  as  one  of 
several  parceners  might  recover  her  part  in  ejectment,  without  the  others  join- 
ing. And  he  cited  Doe  d.  Gill  and  his  Wife  v.  Pearson,  6  East,  173,  where 
that  was  recognized. 

Topping,  for  the  defendant,  now  admitted  that  he  could  not  sustain  the  ob- 
jection ;  the  learned  judge  who  tried  the  cause  being  himself  satisfied,  that  the 
lessor  of  the  plaintiff  was  entitled  to  recover  his  customary  share.  And  the 
rule  was  accordingly  made  absolute. (a) 


The  King  v.  The  Churchwardens  and  overseers  of  the  Poor  of 
the  parish  of  Sculcoates,  in  the  East  Riding  of  the  County 
of  York. 

12  East,  40.    Jan.  27, 1810. 

Commissioners  under  the  Beverley  and  Barmston  drainage  act,  who  purchased  land  and 
erected  buildings  in  the  parish  of  Sculeoates  for  the  outlet  of  the  drainage,  but  who 
received  no  benefit  from  such  property  in  SeuUoates,  but  the  whole  benefit  was  derived 
to  the  owners  of  lands  in  other  parishes,  drained  by  means  of  such  outlet,  are  not  ratea- 
ble in  SeuUoates  for  such  benefit. 

THE  parish  officers  of  Sculcoates,  in  the  rate  made  for  the  relief  of  their 
poor,  charged  the  commissioners  of  the  Beverley  and  Barmston  drainage  in  a 
certain  sum  in  respect  of  certain  lands  and  buildings  in  that  parish,  purchased 
by  them  and  converted  into  a  drain,  under  the  act  of  parliament  after  men- 
tioned, which  land  was  cut  for  the  purpose  of  the  drainage,  and  is  now  covered 
with  water,  containing  6  acres.  The  commissioners  appealed  to  the  sessions 
against  the  rate  on  the  grounds,  Ist,  That  they  were  not  the  proprietors  of 
any  rateable  property  within  the  parish  of  Sculcoates ;  and  2dly,  That  thej 
derived  no  beneficial  interest  from  the  lands  for  which  they  were  rated  :  and 
the  Sessions  quashed  the  rate,  subject  to  the  opinion  of  this  Court  upon  the 
following  case. 

By  an  act  of  the  38  G.  3.  c.  63,  intituled  "  An  act  for  draining,  preserving, 

(1)  Vide  Haddock  v.  Bmry,  cited  7  East,  236,  n.  (a).  BUsard  v.  HirMt  ^  oZ.  5  Burr. 
9670.  GoodaU  ^  al.  v.  DoUey,  1  Term  Rep.  713.  Lundie  v.  RoberUon^  7  East,  231. 
Donaldson  v.  Means,  4  Dal.  109.  Crain  v.  Colvjell^  8  Johns.  384.  [See  2  Swanat.  186, 
192.    Mayhew  v.  CrukeU.—W,] 

(a)  Vide  Demu  v.  Judge^  11  East,  268,  and  Doe  d.  Marsaek  v.  Read^  poat,  67. 
Vol.  VI.  44 
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and  improving,  the  low  grounds  and  earrs,  lying  in  the  seyeral  parishes,  lord- 
ships, townships,  hamlets,  precincts  and  territories,  of  Beverley  Saint  John  of 
Beverley t  Grevehill,  Sandhohne^  &c.  (naming  nearly  40  other  districts,  amongst 
which  Sculcoates  is  not  one,)  all  in  the  East  Riding  of  the  county  of  York" 
certain  commissioners  are  appointed  for  putting  the  act  into  execution.  These 
commissioners,  for  the  purposes  of  the  act,  purchased  the  lands  and  buildings 
then  rated  in  Sculcoates,  which  lands  and  buildings  have  been  converted  by 
virtue  of  the  act  into  part  of  a  drain  extending  from  Beverley  through  part  of 
Sculcoates f  a  distance  of  10  miles  ;  but  no  part  of  the  lands  adjoining  thereto 
are  benefitted  thereby ;  the  drain  having  been  made  for  the  passage  of  waters 
coming  from  certain  low  grounds  intended  by  the  act  to  be  drained  into  an 
outfall  clough  4nto  the  river  Hull  The  lands  and  buildings  so  purchased  by 
the  commissioners  to  be  applied  as  aforesaid  were,  previous  to  such  purchase, 
assessed  to  the  relief  of  the  poor  and  other  parochial  rates  and  assessments 
in  common  with  other  lands  in  the  parish  of  Sculcoates,  but  since  the  making 
of  the  drain  the  lands  so  cut  or  excavated  have  not  been  rated.  The  drainage 
is  in  every  respect  completed,  and  the  proprietors  of  the  low  grounds  situ- 
ate within  the  several  parishes  mentioned  in  the  act  have  received  the  benefit 
thereof. 

Park  contended,  that  the  commissioners,  having  a  mere  naked  trust,  with- 
out any  beneficial  interest,  were  not  rateable  in  respect  of  this  property :  and 
for  this  he  relied  on  the  case  of  the  Salter's  Load  Sluice  Navigation,  4  Term 
Rep.  730,  which  was  distinguished  from  all  the  prior  cases  where  tolls  levied 
for  the  benefit  of  the  proprietors  had  been  held  to  be  rateable.  He  then  re- 
ferred to  several  clauses  of  the  act  in  question.  By  s.  2,  the  lands  to  be  drain- 
ed are  to  be  taken  out  of  the  jurisdiction  of  the  general  commissioners  of  sew- 
ers and  placed  under  these  commissioners.  By  s.  4,  persona  are  to  be  chosen 
commissioners  who  have  no  interest  in  the  lands  to  be  drained ;  and  by  s.  8, 
they  are  to  receive  two  guineas  a  day  for  their  trouble,  journies  and  expences 
in  the  execution  of  the  act ;  and  they  have  no  other  benefit  whatever  from  the 
drainage;  but  all  the  money  raised  by  them  is  by  s.  51,  to  be  applied  to  the 
purposes  of  the  act :  and  by  s.  60,  they  are  to  raise  a  rate  on  the  owners  of  the 
lands  benefitted  by  the  drainage  for  the  support  of  the  same. 

Topping  and  Holroyd,  contra,  insisted  that  the  Commissioners  were  ratea- 
ble. They  are  in  the  actual  occupation  of  the  property.  By  s.  38,  the  estates 
are  to  be  conveyed  to  them  and  their  heirs  ;  and  s.  39,  says,  that  they  and  their 
'heirs  ''  shall  be  deemed  in  law  to  be  in  the  actual  seisin  and  possession  thereof 
"  to  all  intents  and  purposes  whatsoever,"  &c.  S.  44,  directs  every  lessee  or 
tenant,  in  possession  of  lands  purchased  by  them  for  the  purposes  of  the  act, 
to  deliver  up  the  possession  thereof  to  the  commissioners;  and  by  s.  98,  they 
are  to  bring  actions  of  trespass  and  ejectment.  There  is  nothing  in  the  act  to 
exempt  the  property,  which  was  before  rated,  from  being  still  rated  in  their 
hands.  The  property  itself  is  beneficial  to  the  owners  of  the  lands  which  are 
drained,  and  they  would  certainly  be  rateable,  like  proprietors  of  canals  and 
other  beneficial  undertakings  of  the  like  description,  if  they  occupied  it  by 
themselves  or  their  servants ;  and  an  occupation  by  their  trustees  is  the  same 
in  effect.  The  commissioners  of  the  SaUer's  Load  Sluice  Navigation  were 
held  not  to  be  rateable,  because  they  were  trustees  merely  for  public  purposes. 
[Lord  Ellenborough,  C.  J.  I  have  been  looking,  without  success,  into  the  act, 
to  see  if  these  commissioners  are  either  in  the  receipt  of  any  fund  for  their 
own  benefit,  or  are  trustees  of  any  divisible  fund  in  their  hands  in  this  parish 
for  the  benefit  of  others.  They  certainly  are  not  so  for  their  own  benefit. 
Then  can  you  point  out  any  benefit  to  be  received  by  any  persons,  except  by 
the  owners  of  the  lands  benefitted  by  the  drainings  in  other  parishes,  and  who 
are  liable  to  be  rated  in  their  respective  parishes  for  the  improved  value  of 
their  lands  there  ?  Bayley,  J.  Is  there  any  beneficial  interest  derived  in  this 
parish  from  these  works  ?  for  this  is  a  parish  rate.]     It  is  not  material  from 
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whence  the  benefit  or  profit  is  derived,  whether  in  or  oot  of  the  parish,  if  it  be 
received  in  the  parish  :  and  here  the  benefit  to  the  land  owners  in  the  parishes 
above  is  derived  to  them  from  the  property  and  works  situated  in  Sculcoates 
parish  :  the  commissioners,  therefore,  who  represent  those  land-owners  ought 
to  be  rated  there  for  the  benefit  which  they  derive  from  the  appropriation  of 
the  property  in  Sculcoates  to  their  use  :  and  no  injustice  will  be  done  to  those 
owners ;  for  this  will  form  an  item  of  charge  against  the  increased  annual  pro- 
fits of  the  lands,  which  they  will  be  entitled  to  deduct  from  those  increased 
profits  in  the  respective  parodhial  rates.  In  Rex  v.  Gardner ,  Cowp.  79,  a  col- 
legiate body  was  held  liable  to  be  rated  for  property  occupied  by  them  for  their 
own  benefit.  Lord  Mansfield  there  said,  that  all  real  property  was  rateable  to 
the  poor,  and  must  have  (except  in  certain  cases  there  mentioned,  t.  e,  of  lands 
held  in  trust  for  the  poor,  or  for  public  purposes,)  occupiers  and  inhabitants 
in  consideration  of  tax.  So  the  corporation  of  Aberuvon,  5  East,  453,  who 
were  seised  in  fee  of  uninclosed  land  stocked  with  the  cattle  of  the  resident 
burgesses  and  others;  and  the  dock  company  of  Hull,  1  Term  Rep.  219,  who 
purchased  land  and  erected  docks,  under  an  act  of  parliament  for  the  improve- 
ment of  the  port,  yielding  profit  to  the  individuals  whose  capital  was  subscribed, 
were  held  liabfe  to  be  rated  for  the  real  property  so  applied. 

Lord  Ellenboroogh,  C.  J.  In  all  these  cases  the  property  rated  yielded 
pecuniary  benefit,  or  that  which  was  capable  of  being  estimated  and  converted 
into  pecuniary  benefit,  within  the  parish,  to  the  parties  interested ;  but  here 
the  benefit  results  to  the  lands  drained  which  lie  in  other  parishes,  where  the 
owners  are  liable  to  be  rated  in  proportion  to  their  improved  value  :  and  the 
property  would  be  liable  to  a  double  rate,  if  it  were  also  rateable  in  the  bands 
of  the  commissioners.  Or  supposing  that  the  objection  of  double  taxation 
were  obviated  by  the  argument  that  the  amount  of  the  rate  on  these  commis- 
sioners should  be  deducted,  pro  tanto,  from  the  several  parochial  assessments 
on  the  increased  value  of  the  lands  in  the  hands  of  the  owners,  still  the  diffi- 
culty remains  of  shewing  that  there  is  any  benefits  received  by  these  commis- 
sioners for  themselves  or  others  within  this  parish,  which  is  capable  of  being 
rated.  The  benefit  is  all  derived  in  other  parishes.  The  dock-company  of 
Hull  were  in  the  receipt  of  tolls  for  the  benefit  of  the  share-holders  in  respect 
of  the  use  of  the  docks  within  the  parish  in  which  they  were  rated ;  but  these 
commissioners  gather  no  profits  either  for  themselves  or  others  in  this  parish, 
but  are  the  mere  instruments  of  benefit  to  land-owners  elsewhere.  I  know  of 
no  instance  where  a  canal  company  has  been  held  rateable  for  the  mere  space 
occupied  by  the  canal  in  a  particular  parish,  if  no  tolls  were  received  or  be- 
come due  there ;  and  I  cannot  distinguish  between  land  converted  into  a 
drainage  and  into  a  canal.  However,  that  our  decision  may  not  clash  with 
other  cases,  we  will  look  into  them  before  we  deliver  our  final  opinion. 

The  case  of  the  proprietors  of  the  Staffordshire  and  Worcestershire  canal 
navigation,  1  Term  Rep.  348-9,  was  referred  to  •  by  Park,  as  having  decided 
that  the  company  were  only  rateable  for  their  tolls  in  the  several  parishes  where 
they  became  due,  and  not  in  those  through  which  the  canal  merely  passed ; 
the  canal  not  being  productive  property  in  the  latter.  And  afier  the  discus- 
sion and  decision  of  the  Tynemouth  case,  which  stood  next  in  the  paper,  on 
this  day. 

Lord  Ellenborough,  C.  J.  said,  that  the  Court  having  no  doubt  in  this 
case,  they  would  dispose  of  it  at  once,  by  stating  that  they  were  clearly  of 
opinion,  that  the  commissioners,  having  no  beneficial  occupation  of  the  proper- 
ty in  this  parish,  either  for  themselves  or  others,  were  not  liable  to  be  rated. 
That  if  they  were  to  hold  otherwise,  it  would  be  opening  a  question  of  bene- 
ficial occupation  in  every  case  where  a  canal  or  a  turnpike  road  passes  through 
a  parish,  though  the  tolls  were  not  due  there ;  which  had  never  been  con- 
sidered as  liable  to  be  rated  in  such  parishes,  but  only  where  the  benefit  ac* 
crued.     In  conformity,  therefore,  with  all  the  decisions  on  the  subject,  tha 
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oammisBioacra  having  no  beneficial  ocQvpalion  within  the  pariah,  were  not 
liable  to  be  rated  there. 

Order  of  Sesaiona,  quaahing  the 
Rate,  eonfirmed. 


The  King  v.  The  Inhabitants  of  Tynemouth. 

12  East,  46.    Jan.  27, 1810. 

J%e  tolls  of  a  lighthouse  situated  in  the  township  of  Tynemouth,  which  tolls  were  col- 
lected out  of  the  township  in  the  several  ports  at  which  the  vessels  passing  by  the 
coast  afterwards  arrived,  are  not  rateable  qua  tolls  in  the  township.  And  the  residence 
in  such  lighthouse  bj  one  as  servant  to  the  owner,  at  an  annual  salary,  to  take  care  of 
the  light,  is  the  occupation  of  the  master,  who  alone  can  be  rated  in  respect  of  such 
ooeupation  of  the  toll  house. 

UPON  an  appeal  of  Wm.  Foteke,  Esq.  to  the  duarter  Sessions  of  the  coun* 
ty  of  Northumberland  against  a  certain  rate  for  the  relief  of  the  poor  of  the 
township  of  Tynemouth  in  that  county,  the  sessions  ordered  the  rate  to  be 
amended  by  striking  out  Mr.  Fowke^s  name,  and  that  of  R,  Wisencroft 
(his  servant) ;  subject  to  the  opinion  of  this  Court  upon  the  questions : 
Isty  Whether  R,  Wisencroft  be  rateable  for  two  rooms  in  Tynemouth  light- 
house ;  and  2d,  Whether  Mr.  Fowke  be  rateable  for  the  tolls  in  respect  of  the 
lighthouse  1  The  facts  were  these.  Mr.  Fowke  is  entitled  to  Tynemouth 
lighthouse,  and  to  certain  tolls  payable  in  respect  thereof,  by  virtue  of  letters 
patent  under  the  great  seal  in  the  17  Car.  2,  viz.  12^.  for  every  ship  belonging 
to  any  of  the  king's  subjects  passing  by  the  lighthouse,  and  belonging  or  trad* 
ing  to  the  porta  o(  Newcastle  and  Sunderland,  or  either  of  them,  or  the  creeks 
or  the  members  of  the  same  :  and  35.  for  every  ship  belonging  to  any  foreigner 
or  stranger  coming  or  passing  by  the  lighthouse.  Mr.  Fowke  is  also  entitled 
to  additional  light  duties  under  an  act  of  the  42  Geo.  3,  entitled,  ''  an  act  for 
improving  the  Tynemouth- castle  lighthouse,  and  for  authorising  additional  light 
duties  in  respect  of  such,  improvement."  The  alterations  in  the  lighthouse 
have  been  made  in  conformity  to  the  act.  The  lighthouse  is  in  the  township 
of  Tynemouth ;  and  the  tolls  and  duties  arising  to  Mr.  Fowke  are  payable  up- 
on ahips  sailing  in  the  German  ocean,  and  receiving  the  benefit  thereof:  and 
the  ships  from  which  the  tolls  or  duties  arise  never  come  within  the  township 
of  Tynemouth,  but  proceed  directly  from  the  main  sea  into  the  river  Tyne,  the 
whole  of  which  as  far  as  Newcastle  is  in  the  port  of  Netecastle^pon-  Tyne,  and 
the  pariah  of  Sti  Nicholas  within  the  town  and  county  of  the  town  of  JVeuv 
castie-upon'Tyne,  and  neither  Mr.  Fowke,  nor  any  of  the  receivers  of  the  tolls  or 
duties  reside  in  the  township  of  Tynemouth.  The  tolls  or  duties  paid  in  respect 
of  ships  arriving  at  and  sailing  from  the  port  of  Newcastle-upon-Tyne  are  col- 
lected at  the  custom-house  in  the  parish  of  All  Saints  in  the  town  and  county 
of  Newcastle-upon-Tyne,  by  Mr.  Thomas  Beck,  a  person  appointed  by  Mr. 
Fowke  for  that  purpose :  and  the  tolls  or  duties  paid  in  respect  of  ships  sailing 
from  other  coasting  ports  are  collected  at  the  ports  from  whence  they  sail,  if 
they  clear  at  the  custom-house  there  to  a  port  beyond  Tynemouth-^astle  light ; 
if  to  a  port  short  of  Tynemouth,  no  toll  or  duty  is  payable  by  them  in  the  first 
instance ;  but  if  they  afterwards  extend  their  voyage  or  passage  to  Newcastle, 
or  beyond  the  lighthouse,  then  the  toll  or  duty  is  paid  at  the  port  of  their  ar- 
rival. Some  of  the  tolls  collected  at  the  coasting  ports  are  remitted  to  Mr. 
Beck  at  Netocastle,  and  others  accounted  for  in  the  first  instance  to  Mr.  Fotoke, 
The  township  of  Tynemouth  is  within  the  parish  of  Tynemouth,  and  maintains 
its  own  poor.  Wisencroft  is  a  servant  of  Mr.  Fowke,  at  an  annual  salary,  and 
reaidea  in  two  rooms-  within  the  walls  of  the  lighthouse,  to  take  care  of  the 
light :  and  he  is  rated  for  those  two  rooms  as  occupier,  at  &.  \  and  Mr.  Fowke 
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18  rated  for  the  tolls,  in  respect  of  the  lighthouse,  at  750/.  The  property-tax 
in  respect  of  the  tolls  has  beea  paid  to  the  collectors  of  that  tax  in  the  town* 
•hip  of  TynemauiL 

Topping  and  Hullock,  on  the  part  of  Mr.  Fawhe  and  his  senrant,  maintain- 
ed that  at  any  rate  the  servant  could  not  be  rated ;  his  occupation  being  in 
law  the  occupation  of  his  master ;  and  they  referred  to  a  late  case  of  the 
WkHe-haven  bank,  argued  in  the  Exchequer-Chamber  before  all  the  judges. 
They  also  resisted  the  liability  of  Mr.  Fowke  himself  to  be  rated  for  this  pro- 
perty within  the  township  of  Tynemauth,  inasmuch  as  the  ships  from  which 
the  tolls  were  collected  never  came  within  the  township,  nor  were  the  tolls 
received  there :  for  which  they  cited  The  King  v.  Rebowe^  M.  12  G.  3.  1 
Const.  115,  3d  edit,  as  directly  in  point. 

Holroyd  and  Bigge,  contra,  admitted  that  the  case  was  not  distinguishable 
from  The  King  v.  Rebowe ;  but  they  said,  that  that  case  was  decided  before 
the  rateability  of  tolls  in  general  had  been  settled.  In  the  argument  of  Atkins 
V.  Davis,  Cald.  351,  it  is  said  to  have  been  so  decided,  upon  the  principle  that 
the  profits  were  uncertain,  and  depended  upon  the  expenditures:  but  that 
question  having  been  since  put  at  rest,  the  authority  of  that  case  is  much 
impeached.  Considering  the  case  then  upon  principle,  the  lighthouse  in  res- 
pect of  which  the  tolls  arise  is  in  the  township :  it  confers  a  great  benefit  to 
the  ships  navigating  along  that  coast,  and  the  tolls  are  payable  for  that  benefit ; 
the  tolls  therefore  are  properly  due  there  where  the  benefit  arises,  though  for 
convenience  sake  they  may  be  collected  in  the  different  ports  where  the  ships 
arrive.  Supposing  a  towing  post  were  necessary  to  be  placed  at  the  mouth  of 
a  river  to  warp  in  the  ships ;  though  the  body  of  the  river  where  the  ships  lay 
were  in  another  parish,  yet  the  tolls  would  be  payable  in  the  parish  where  the 
post  was  fixed.  [Bayley,  J.  observed,  that  the  rate  in  such  a  cose  would  be 
upon  the  post.] 

Lord  Ellenborouoh,  C.  J.  It  is  no  question  now  whether  this  property 
could  be  rated  in  some  other  way ;  as  if  the  lighthouse,  whose  light  is  the 
meritorious  cause  of  earning  the  tolls,  were  in  consequence  let  at  a  larger 
rent :  but  this  is  a  rate  specially  upon  the  tolls,  and  therefore  the  case  is  not 
distinguishable  firom  The  King  v.  Rebowe,  which  is  so  immediately  in  specie, 
and  in  all  its  circumstances,  the  same,  and  has  been  so  long  considered  and 
acted  upon  as  law,  that  it  concludes  the  question.  What  local  property  is  there 
within  the  township  on  which  this  rate  on  the  tolls  can  be  levied  ?  The  tolls 
are  not  received  there ;  nor  do  the  ships  from  which  they  are  collected  come 
within  the  township;  the  subject  matter  of  the  rate  has  no  locality  within  this 
township.  As  to  the  other  point,  it  is  equally  clear,  that  it  is  the  occupation  of 
the  master  by  his  servant,  and  not  the  occupation  of  the  servant  himself:  and 
therefore  the  rate  on  the  servant  is  bad  on  that  ground. 

Per  Curiam,  Order  of  Sessions,  amending  the 

Rate,  confirmed. (a) 


The  King  v.  KnUl. 

12  East,  50.    Jan.  27,  1810. 

Vp9n  an  appeal  to  the  Seasiona  against  an  order  of  filiatioii,  the  respondenta  are  to  begin, 
by  supporting  tbeir  order,  as  in  all  other  cases. 

THE  defendant  appealed  to  the  sessions  in  the  county  of  Hereford  against 
an  order  of  filiation  of  a  bastard  child,  and  gave  due  notice  of  such  his  appeal 
to  the  parish  officers  of  Holm  Lacey,  on  whose  application  the  order  had  been 

(4)  Vide  post,  Rn  v.  Eyrs,  p.  416. 
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obtained.  The  Sessions  confirmed  the  order,  sabject  to  the  opinion  of  this 
Court  upon  a  case,  which  stated,  that  when  the  appeal  came  on  to  be  tried, 
the  appellant  was  called  upon  to  begin,  and  to  allege  and  prove  what  he  could 
against  the  order ;  which  he  refused  to  do ;  insisting  that  by  the  rules  of  law 
the  respondents  were  bound  in  the  first  place  to  begin  and  support  the  order. 
The  respondents  refiised  to  do  so ;  insisting  that  according  to  the  practice  of 
that  sessions  it  was  incumbent  upon  the  appellant  to  begin,  by  alleging  and 
proving  a  sufficient  case  for  quashing  the  order.  The  sessions  found  this  latter 
to  be  their  practice  in  the  like  cases;  and  therefore  required  the  appellant  to 
begin  by  shewing  cause  against  the  order  complained  of,  and  proving  what  he 
could  to  invalidate  it.  And  no  cause  being  shewn,  nor  any  thing  alleged  or 
proved  on  either  side,  as  to  the  merits,  for  or  against  the  original  order  of 
filiation,  the  Sessions  confirmed  the  same.  And  now  the  original  order,  and 
order  of  confirmation,  being  removed  into  this  Court  by  certiorari,  and  a  rule 
obtained  calling  on  the  prosecutors  to  shew  cause  why  they  should  not  be 
quashed  for  insufiiciency ; 

Gaselee^  who  was  to  have  shewn  cause,  admitted  that  he  could  not  support 
them ;  the  case  of  The  King  v.  Newbury^  4  Term  Rep.  475,  having  settled 
the  point ;  and  it  being  the  general  practice  of  Sessions  throughout  the  king- 
dom for  the  respondents  to  begin  by  supporting  their  order. 

And  The  Court  being  of  this  opinion,  remitted  the  cause  to  the  Sessions  to 
proceed  upon  and  hear  the  appeal  in  the  regular  and  general  course. 

Const  and  Puller  were  for  the  appellant. 


The  King  v.  The  Inhabitants  of  Hardhorn  with  Newton. 

13  East,  51.    Jan.  27, 1810. 

Where  the  master  died  3  weeks  after  hiring  the  paiiper  for  a  year,  the  latter  abiding  in 
the  service  with  the  widow  and  sons  to  the  enn  or  the  year,  gains  a  settlement  in  the 
parish  where  she  served.  And  it  is  no  less  an  abiding  in  the  service  fbr  a  year,  because 
one  of  the  sons,  on  the  frivolous  pretence  that  the  servant  threw  more  sand  on  the 
floor  than  he  deAmed  necesssry,  turned  her  out  of  doors  three  weeks  before  the  end 
of  the  year,  she  being  willing  and  oflTering  to  stay  to  the  end  of  the  year,  but  carrying 
away  her  clothes  the  next  day,  and  taking  what  the  son  insisted  was  her  full  wases 
for  the  year  according  to  the  agreement,  though  she  demanded  a  larger  sum  as  her  full 
wages. 

MARGARET  Lingard,  a  pauper,  was  removed  by  an  order  of  two  jus- 
tices (rom  the  township  of  Ntwton  with  SeaUt^  to  the  township  of  Hardhorn 
with  Newton,  in  the  county  of  Lancaster,  Upon  appeal  to  the  Sessions 
against  this  order,  the  question  was,  Whether  a  settlement  had  been  gained 
by  hiring  and  service  in  Hardhorn  with  Newton,  The  pauper  was  hired  by 
R.  Crratrix  in  Hardhorn,  for  a  year  :  three  weeks  after  the 'beginning  of  the 
year,  Crratrix,  the  pauper's  master,  died,  and  the  farm  was  continued  on  by 
his  widow  and  two  sons,  George  and  WilHam,  About  three  weeks  before  the 
end  of  the  year,  the  pauper  fell  out  with  George,  one  of  the  sons,  about  her 
work,  because  she  threw  more  sand  upon  the  floor  than  he  deemed  necessary, 
and  was  by  him  turned  out  of  doors,  though  she  was  willing  to  stay.  The 
next  day,  she  came  again  for  her  clothes,  when  George  paid  her  4/.  lOs.  as  for 
her  full  wages.  There  was  a  dispute  about  the  amount  of  her  wages ;  George 
insisting  that  the  pauper  was  hired  for  H.  IO5.,  and  she  demanding  5/.  155. 
The'  pauper,  however,  accepted  4/.  lOs.,  and  never  got  any  thing  more,  though 
she  employed  an  attorney  for  that  purpose.  The  pauper,  when  she  came  the 
next  day  for  her  clothes,  offered  to  stay  to  the  end  of  the  year,  but  George 
would  not  let  her.  The  Sessions,  being  of  opinion  that  a  settlement  was 
gained  under  the  hiring  and  service  above  stated,  confirmed  the  order. 
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Scarlett y  in*  support  of  the  order »  said  that  he  did  not  know  whether  the 
death  of  the  master  within  three  weeks  after  the  hiring  were  meant  to  be  urg* 
ed  as  a  dissdution  of  the  contract,  notwithstanding  the  continuance  of  the 
service  under  the  original  hiring  with  the  widow  and  sons  on  the  farm.  [But 
Le  Blanc,  J.  said  there  could  be  no  question  made  as  to  that ;  and  the  coun- 
sel for  the  appellants  said,  that  he  did  not  mean  to  raise  any  objection  on  that 
ground)  but  upon  the  subsequent  dissolution  of  the  contract,  by  the  acts  of  the 
parties.]  Scarktt  then  observed,  that  the  cases  which  turned  on  the  question 
of  dispensation  of  the  service,  or  of  dissolution  of  the  contract,  ran  very  near 
to  each  other  ;  but  that  which  came  nearest  to  the  present  Rt%  v.  St,  Philip 
in  Birmingham,  2  Term  Rep.  624,  classed  this  with  the  cases  of  dispensation. 
The  pauper  was  unjustly  discharged  before  the  end  of  the  year  ;  and  though 
she  took  her  wages,  yet  tliey  were  the  wages  for  the  whole  year,  and  she  offer* 
ed  to  stay  and  serve  out  her  time.  And  that  offer  distinguished  the  case  from 
Rex  V.  Clayhydon,  4  Term  Rep.  100,  where  it  was  only  stated  that  the  ser- 
vant wished  to  stay  out  the  year ;  such  wish  not  having  been  communicated 
to  the  master.  [Lord  EUenborough,  C.  J.  having  observed  that  the  question 
here  really  was,  whether  kicking  the  pauper  out  of  doors  was  a  dissolution  of 
the  contract,  the  respondents'  counsel'  said  it  was  unnecessary  to  argue  the 
case  any  further]. 

/.  Williams,  contra,  admitted  that  the  contract  could  only  be  dissolved  by 
the  consent  of  both  parties ;  but  contended,  that  the  acceptance  of  the  wages 
by  the  pauper  before  the  end  of  the  year  shewed  such  consent  on  lier  part, 
though  she  would  have  preferred  staying  out  the  whole  year.  The  act  of  par- 
liament, 8  d&  9  W.  3.  c.  30.  8.  4,  requires  '*  a  continuing  and  abiding  in  the 
service  during  the  space  of  one  whole  year,"  in  order  to  confer  a  settlement, 
and  every  case  of  disi>ensation  is  against  the  plain  sense  and  letter  of  the  act ; 
the  court  therefore  will  not  be  inclined  to  go  an  iota  farther  than  the  ex- 
press adjudications  compel  them  to  go :  and  where  there  are  conflicting  autho- 
rities will  rather  abide  by  the  letter  of  the  statute.  He  then  referred  to  Rex 
T.  Grantham,  3  Term  Rep.  754  ;  Rex  v.  Thistleton,  6  Term  Rep.  183 ;  Rex 
▼.  King's  Pyon,  4  East,  353 ;  Rex  v.  Sudbrcoke,  ib.  356;  Rex  v.  Rushall,  7 
East,  471,  and  Rex  v.  Leigh,  ib.  539,  as  cases  of  dissolution  which  materially 
trenched  upon  the  other  decisions,  and  shewed  that  though  the  master  urged 
the  dissolution  of  the  contract,  without  or  against  the  desire  of  the  servant ;  yet 
if  the  latter  acquiesced  by  accepting  the  wages  and  departing  from  the  service 
before  the  end  of  the  term,  that  put  an  end  to  the  contract.  Now,  here  the 
pauper  did  at  last  accept  that  which  th6  master  insisted  to  be  her  full  wages, 
and  which  would  conclude  her  from  any  other  demand  ;  which  made  an  end 
of  the  contract  on  her  part,  as  the  turning  her  out  of  doors  by  the  master 
concluded  him,  on  the  other  hand,  from  any  further  claim  to  her  service;  and 
there  was  no  longer  any  mutual  remedy  upon  the  contract 

Lord  Ellenborough,  C.  J.  If  indeed  there  were  a  conflict  of  cases  upon 
this  pdint,  that  would  bring  us  back  to  the  words  of  the  act,  the  true  import 
of  which  we  should  have  to  consider  :  but  there  is  no  material  conflict  of  the 
cases,  nor  any  thing  in  the  construction  contended  for  by  the  respondent's 
counsel  which  will  clash  with  the  words  of  the  act.  There  must  be  an  abid- 
ing in  the  service  for  a  whole  year  in  order  to  confer  a  settlement :  and  as  far 
as  lay  in  the  power  of  the  pauper,  there  was  aii  abiding  in  it  for  a  year  :  but 
she  was  wrongfully  and  forcibly  turned  out  of  doors  by  her  master  against  her 
will ;  and  when  she  returned  the  next  day  for  her  clothes,  he  gave  her  4/.  105., 
which  he  said  was  the  whole  of  her  wages  ;  but  she  did  not  assent  to  that,  and 
demanded  more,  though  she  took  what  he  was  willing  to  give  her  in  part,  and 
offered  to  stay  to  the  end  of  the  year,  maintaining  her  right  to  her  full  wages. 
She  therefore  did  all  she  could  to  abide  in  the  service  according  to  her  con- 
tract, and  did  so,  except  so  far  as  she  was  prevented  by  an  act  of  force.  The 
case  of  ne  King  v.  Grantham,  which  is  principally  relied  on  to  shew  the 
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disBolatioD  of  the  contract,  is  very  dutinguiflhable.  The  servant  there  having 
been  improperly  tamed  out  of  doors  by  his  master  in  the  first  instance,  took 
him  at  his  word,  and  refused  to  retnrn  to  the  service,  though  invited  by  his 
master  to  do  so :  and  when  the  master  at  last  agreed  to  pay  him  his  full  wages, 
he  left  the  service  contrary  to  the  express  request  of  the  master  to  stay. 

Grose,  J.  In  the  case  of  The  King  v.  Grantham  there  was  an  agreement 
by  both  parties  to  dissolve  the  contract  before  the  end  of  the  year  :  and  the 
same  answer  may  be  given  to  all  the  other  cases  which  have  been  held  to  be 
dissolutions  of  the  contract.  But  here  there  is  nothing  like  consent  on  the 
part  of  the  servant.  The  master  turned  her  out  of  doors  against  her  consent, 
and  she  wished  to  come  back  and  perform  her  service  to  the  end  of  the  year : 
but  he  would  not  permit  her.  Therefore,  though  the  service  was  not  perform- 
ed, yet  she  tendered  herself  to  perform  it,  which  is  equivolent  to  the  perform- 
ance of  it  in  law  :  and  the  contract  could  not  be  dissolved  by  the  wrongful 
act  of  the  master  in  turning  her  away. 

Le  Blanc,  J.  The  first  point  which  was  suggested  has  been  very  properly 
abandoned  now ;  for  there  is  no  doubt  that  the  death  of  the  master  after  the 
pauper  was  hired  for  a  year,  she  continuing  to  serve  the  widow. and  son  on 
the  farm,  was  a  continuation  of  the  same  service.  Then  with  respect  to  the 
other  point,  it  is  now  too  late  to  recur  back  to  the  strict  words  of  the  act  of 
parliament,  upon  questions  of  dispensation  or  dissolution  of  the  contract :  a 
long  current  of  cases  has  established  the  distinction :  and  where  the  dissolu- 
tion of  the  contract  has  not  been  assented  to  by  both  parties,  the  Court  has 
inquired  into  the  cause  of  the  master's  dismissal  of  his  servant.  Now,  here 
was  a  frivolous  cause  assigned  by  the  master,  which  would  not  warrant  him  in 
turning  the  servant  out  of  doors  against  her  consent ;  and  she  offered  to  stay, 
but  he  refused  to  permit  her.  It  was  necessary,  however,  that  she  should 
have  her  clothes  and  something  to  maintain  her ;  therefore,  her  taking  her 
clothes  and  what  money  he  was  willing  to  pay  her  does  not  shew  her  consent 
to  abandon  the  contract,  which  she  expressly  offered  to  fulfil  to  the  end  of  the 
year.  Then  after  her  departure,  she  did  not  hire  herself  into  another  service 
before  the  end  of  the  year,  as  occurred  in  one,  Rex  v.  Leigh,  7  East,  539,  of 
the  cases,  which  was  held  to  be  a  dissolution  of  the  contract.  Here,  then,  the 
pauper  did  every  thing  she  could  to  continue  in  the  service,  from  which  she 
was  wrongfully  discharged  :  the  Sessions  have  decided  that  it  was  not  a  disso- 
lution of  the  contract ;  and  I  cannot  say,  that  they  have  decided  wrongly. 

Bayley,  J.  It  would  be  much  better  if  the  Sessions  would  decide  the 
fact,(a)  whether  of  the  dissolution  of  the  contract,  or  of  the  dispensation  of  the 
service,  and  abide  by  their  decision,  without  sending  up  a  case  with  the  evi- 
dence on  which  they  formed  their  conclusion.  In  IT^e  King  v.  Grantham 
there  was  the  consent  of  both  parties  at  one  time  to  put  an  end  to  the  contract, 
and  the  master  wishing  the  next  day  to  retract  his  consent  could  not  alter  the 
case.  But  the  question  here  is,  whether  a  wrongful  act  of  the  master  can  dis- 
solve the  contract  without  the  consent  of  the  servant.  It  would  operate  very 
unjustly,  if  it  oould ;  for  then  masters  would  often  be  induced  to  discharge 
their  servants  on  frivolous  pretexts  towards  the  end  of  the  year  to  prevent  them 
from  acquiring  settlements. 

Order  of  Sessions  confirmed. 

(a)  In  iter  v.  St,  Peter  of  Maneroft^  in  Iforwieh,  8  Term  Rep.  477,  the  Court  recom- 
mended to  the  Sessions  to  find  the  fact,  whether  the  contract  was  dissolved  by  matoal 
consent,  or  the  performance  of  the  service  dispensed  with  by  the  master. 
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Doe,  on  the  several  Demises  of  Marsack  and  Others,  v.  Read. 

12Eaat,57.    Jan.  29, 1810. 

The  plaintiff  in  ejectment,  under  the  several  demises  of  two,  may,  afler  notice  to  quit, 
recover  the  possession  of  premises  held  by  the  defendant  as  tenant  from  year  to  year, 
upon  evidence  that  the  common  agent  of  the  two  bad  received  rent  firom  the  tenant 
which  waa  stated  in  the  receipts  to  be  due  to  the  two  iessors  ;  even  assuming  such  re- 
ceipts to  be  evidence  of  a  joint  tenancy  ;  for  a  several  demise  severs  a  joint  tenancy  ; 
and  supposing  the  contract  with  the  tenant  to  have  been  entire,  no  objection  lies  on 
that  account  to  the  plaintiff's  recovery  in  this  case,  as  he  had  the  whole  title  in  him. 

It  seems  that  a  receiver  appointed  by  the  Court  of  Chancery,  with  a  general  authority  to 
let  the  lands  to  tenants  from  year  to  year,  has  also  authority  to  determine  such  tenan- 
cies by  a  regular  notice  to  quit. 

THIS  was  an  ejectment  for  messuages  and  lands  in  the  parish  of  Hinder^ 
ujtU  in  the  county  of  York,  which  was  brought  on  the  four  several  demises  of, 
1.  a  Marsack,  2.  R,  Davison,  3.  J.  G.  Parkhurst  and  wife,  and  4.  of  W. 
Boyd;  all  of  which  were  laid  on  the  8th  of  April  1609.  At  the  trial  before 
Chambre,  J.  at  York,  the  following  notice  to  quit  was  proved  to  have  been 
served  on  the  defendant  on  the  1st  of  October  1808  :  "I  hereby  give  you  n<^ 
"  tice  to  quit,  and  deliver  up  to  me,  or  my  successor,  on  the  6th  ot  April  next, 
"  the -possession  of  all  those  several  closes,  ^c.  (describing  the  premises  in 
**  question,)  of  which  I  am  the  receiver  duly  appointed  by  the  court  of  cban- 
"  eery,  or  at  such  time  or  times  as  your  current  year  of  occupancy  may  ex- 
"pirfe."  Dated  1st  of  October  1808,  and  signed  *'U.  Davison."  The 
appointment  of  Davison  by  the  court  of  chancery  in  the  suit  afler  mentioned 
to  the  office  of  receiver  for  the  estates,  of  which  the  premises  were  part,  with 
a  power  to  let  the  estates,  was  also  proved  to  have  been  made  on  the  9th  of 
April  1806  :  Also  copies  of  a  bill  and  answer  in  chancery.  The  plaintifis  in 
the  bill,  which  was  filed  in  June  1804,  were  several  creditors  of  the  said  J. 
G.  Parkhurst  and  his  wife :  the  defendants  were  the  said  C  Marsack,  as  a 
trustee  of  estates  which  had  been  allotted  in  chancery  to  Mrs.  Parkhurst,  as 
the  widow  of  Sir  G.  Boynton,  on  behalf  of  the  creditors  of  Mr.  and  Mrs. 
Parkhurst,  himself  being  one  of  those ^  creditors;  /.  B,  Smith,  (since  dead, 
on  whose  death  Davison  was  appointed  receiver,)  as  receiver  of  the  rents  of 
the  estates  appointed  by  the  said  Marsack,  and  several  other  defendants. 
One  object  of  the  bill  was  to  have  an  account  of  the  rents  and  profits  from 
Smith  as  well  as  from  Marsack:  and  Smith  having  received  the  rents  of  the 
premises  in  question  from  the  defendant,  his  answer,  wherein  he  charged  him- 
self with  the  receipt  of  those  rents,  was  produced  to  shew  that  the  defendant 
by  those  payments  acknowledged  Marscu^k  as  his  landlord.  In  that  answer, 
Smith  stated  that  he  was  appointed  receiver  by  Marsack,  with  the  consent  of 
Parkhurst  and  his  wife,  by  deed  dated  30th  of  March,  1803,  and  had  receiv* 
ed  the  rents  down  to  the  9th  o(  May  1805,  when  his  answer  was  sworn.  The 
answer  also  referred  to  a  schedule  annexed,  containing  a  recital  of  the  estates 
of  Mrs.  Parkhurst,  occupied  by  the  defendant  and  others,  as  tenants  from 
year  to  year,  in  which  were  entered  acknowledgments  of  receipt  of  rent  from 
the  defendant  by  Smith  half-yearly  at  May-day  and  Martinmas.  There  were 
also  proved  receipts  of  rent  given  by  Davison,  ailer  his  appointment  in  Chan- 
cery as  receiver,  stating  the  rent  to  be  due  half-yearly  at  Lady-day  and  Mich- 
aelmas  to  C.  Marsack,  J.  G.  Parkhurst,  and  Mary  his  wife.  And  no  other 
evidence  of  title  in  any  of  the  lessors  was  given. 

On  the  part  of  the  defendant,  it  was  objected,  1st,  That  Davison,  as  receiver 
with  authority  to  let,  was  not  authorised  to  determine  the  tenancy  from  year 
to  year  by  his  notice  to  quit.  The  learned  Judge  however  inclined  to  think 
that  he  was  so  authorised.  2dly,  It  was  objected,  that  the  evidence  did  not 
support  any  of  the  counts,  which  were  all  laid  upon  separate  demises ;  whereas 
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all  the  receipts  given  by  Davison,  the  receiver,  imported  that  Parkhurst  and 
his  wife  were  jointly  interested  in  the  estate  with  Marsach,  But  the  learned 
Judge  thought,  that  the  form  of  those  receipts,  without  any  other  evidence  of  a 
re-letting,  was  insufficient  to  destroy  the  effect  of  the  payment  of  rent  to  Mar- 
socles  agent  acting  under  his  sole  appointment ;  and  that  the  introduction  of 
the  names  of  Mr.  and  Mrs.  Parkhurst  probably  arose  from  the  receiver's  igno- 
rance of  the  state  of  the  legal  title,  and  from  their  being  parties  to  the  suit 
in  equity,  and  beneficial  owners  of  the  property  subject  to  the  trust.  The 
plaintiff,  therefore,  took  a  verdict  at  the  trial :  but  leave  was  given  to  move 
the  Court  on  both  points,  and  to  enter  a  nonsuit  if  either  of  them  were  availa- 
ble. This  motion  was  accordingly  made  in  the  last  term,  and  a  rule  nisi 
granted ;  agjuinst  which 

Park  and  Holroyd  now  shewed  cause.  And,  as  to  the  first  objection,  they 
said,  that  it  was  in  frequent  practice  for  receivers  appointed  by  the  Court  of 
Chancery  to  determine  tenancies  from  year  to  year  by  notice  to  quit ;  and  that 
this  had  often  been  acted  upon  and  recognized  in  actions  at  nisiprius ;  and  they 
referred  to  Wilkinson  v.  Colley,  Burr.  2697-8,  where  a  notice  to  quit  given  by 
such  a  receiver  was  held  sufficient  to  entitle  the  trustees  of  the  legal  estate  to 
maintain  an  action  of  debt  on  the  stat  4  G.  2.  c.  28,.  against  a  tenant  who 
held  over.  Upon  this  point  the  Court  said  they  had  no  doubt.  To  the  2d  ob- 
jection they  answered,  that  it  sufficiently  appeared  upon  the  whole  of  the  evi-r 
dence  that  the  legal  title  was  in  Mar  sack  ^  who  was  the  trustee  for  the  family. 
There  was  clear  evidence  of  the  defendant's  acknowledgment  that  he  held 
under  him,  by  the  payments  of  rent  to  Smith,  as  receiver  for  Mar  sack  :  and 
the  subsequent  receipts  given  to  Davison  were  not  inconsistent  with  the  olh* 
ers,  as  it  appeared  that  Parkhurst  and  his  wife  had  the  beneficial  interest. 
But  however  this  might  be,  there  could  be  no  objection  to  the  plaintiff's  re- 
covery of  the  entire  premises  in  this  ejectment ;  for  even  if  Marsack  and  Mr. 
and  Mrs.  Parkhurst  were  to  be  considered  as  joint  tenants,  each  might  reco- 
ver their  own  share;  and  here  was  a  demise  from  each,  which  would  cover  the 
whole  interest.  And  though  joint- ten  ants  who  are  seised  per  mie  et  per  tout 
may  join;  yet  no  doubt  they  may  also  sever  ;(a)  and  if  one  recovered  his  share 
in  ejectment,  he  would  be  tenant  in  common  with  the  tenant  of  the  other  two 
joint-tenants. 

Cockell,  Serjt.  and  Lambe,  abandoning  the  first  objection,  after  the  intima- 
tion of  the  opinion  of  the  Court  against  it,  contended,  that  the  last  receipts  of 
rent  by  the  receiver,  upon  account  of  Marsack  and  of^r.  and  Mrs.  Parkhurst ^ 
were  as  decisive,  in  the  absence  of  all  evidence  of  the  legal  title  by  the  pro- 
duction of  deeds,  to  shew  that  the  defendant  at  the  time  he  received  the  notice 
to  quit  held  under  a  joint  demise  from  the  two,  as  the  prior  receipts  would 
have  proved  a  holding  under  Marsack  alone  at  the  time  they  were  given. 
There  is  no  question  here  as  to  the  legal  title  :  but  the  question  arises  only 
upon  the  evidence  of  a  contract,  whereby  it  appears  that  two  parties  have  joint- 
ly contracted  with  the  defendant  to  let  the  premises  to  him  :  it  cannot  there- 
fore be  competent  to  either  of  those  persons  to  determine  the  contract  which 
is  entire  :  but  if  the  plaintiff  could  recover  the  whole  upon  the  separate  de- 
mises of  each,  which  can  only  be  on  the  ground  of  each  having  a  distinct  title, 
and  9  separate  right  to  determine  the  tenancy  as  to  his  share,  it  would  entirely 
alter  the  nature  of  the  contract  entered  into  with  them  by  the  defendant. 
[The  Court  having  called  their  attention  to  the  demise  by  Davison,  the  re-, 
ceiver,  the  common  agent  of  all  the  parties  interested,  and  who,  having  a  gen- 
eral authority  to  let  by  the  Court  of  Chancery,  must  be  taken  to  have  a  power 
of  determininfi[  the  letting,  as  he  must  determine  for  how  Ipng  he  will  let ;] 
they  expresseaa  dpubt  whether  by  the  practice  of  that  Court  the  receiver  had 
a  power  to  determine  a  subsisting  lease^  without  the  leave  and  direction  of  the 

(a)  f  h^  case  of  Rop  y.  Lonsiole,  decided  a  few  days  ago,  ante,  39,  was  adverted  to. 
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Coun :  and  said,  that  at  all  events  Danism  admitted  by  his  receipts  that  he 
received  the  rents  on  acconnt  of  the  two  parties  therein  naiAed,  with  whom 
the  entire  contract  must  be  taken  to  have  been  made. 

Lord  EtLENBOROUGR,  C.  J.  said,  that  whatever  difficulty  there  itaight  have 
been  in  the  way  of  the  plaintiff's  recovery,  on  the  ground  of  the  entirety 
of  the  contract,  if  there  had  not  been  a  demise  from  each  of  the  parties  in- 
terested ;  yet  here  the  plaintiff  having  by  the  several  demises  of  each  the  en- 
tire interest  in  the  whole  subject  matter,  and  the  several  letting  to  the  plaintiff 
.having  severed  the  joint  tenancy;  there  was  therefore  no  incongruity  in  his 
recovering. 

The  AHomey  General,  as  amicus  eurim,  said,  that  the  rule  was  formerly 
considered  to  be,  though  he  had  never  heard  any  reasoti  assigned  for  if,  that 
laying  demises  in  ejectment,  tenants  in  common  must  sever,  joint-tenants  must 
join,  and  parceners  might  either  join  or  sever.  But  if  joint-tenants  might 
sever,  it  seemed  difficult  to  say  why  tenants  in  common  might  not  join,  as 
each  might  still  be  taken  to  have  demised  according  to  his  legal  interest. 

Per  Curiam,  Rule  discharged. 


Doe,  on  the  joint  and  several  Demises  of  AUason  Foster  and 
Wm.  Allason  Jamieson  v.  Sisson. 

12  Eait,  62.    Jan.  29, 1810. 

Evidence  of  reputation  of  the  custom  of  a  manor,  that  in  default  of  sons,  the  MtMt 
daughtw,  and,  in  default  also  of  daughters,  the  ^deat  sister,  and,  in  case  of  the  death 
of  ul,  the  dsscsmdanis  of  the  eldest  (Ungbter  or  sister  respectively  of  the  person  last 
seised  should  take,  is  proper  to  be  left  to  the  jury  of  the  existence  of  such  a  custom,  u 
applied  to  a  great  nephno  (the  crandson  of  an  eldest  sister)  of  the  person  last  seised ; 
although  the  instances  in  which  it  was  proved  to  have  been  put  in  use  extended  no 
farther  than  those  of  the  eldest  daughter  and  eldest  sister,  and  the  stm  of  an  eldest 
sister.     The  existenee  of  such  extended  custom  in  adjacent  maaon  seems  to  be  no 

'  evidence  of  the  custom  in  the  particular  manor. 

THtS  was  an  ejectment  for  a  customary  tenement,  holden  of  the  manor  of 
Castlerigg  and  Deru>ent'U>ater,(a)  and  situate  in  the  parish  of  Crosthwaite  in 
the  county  of  Cumberland,  The  person  last  seised  was  Abraham  Allason, 
who  died  without  issue,  having  had  three  sisters  who  died  before  him,  leaving 
issue ;  and  the  question  was,  whether,  upon  his  death,  the  tenement  descended 
to  the  heirs  of  his  three  sisters,  according  to  the  course  of  descent  at  common 
law :  or  to  the  heir  of  the  eldest  sister  only,  by  the  custom  of  the  manorl 
The  eldest,  sister  ^nn,  married  William  Sisson,  and  died  leaving  issue  Thomas 
&,  who  also  died  before  Abraham  AUason,  leaving  issue  Wm.  Sisson,  the  de- 
fendant, who  claimed  the  whole  as  customary  heir  of  the  said  Abraham  Allo' 
son.  The  second  sister,  Sarah,  married  /.  Foster,  and  died  before  her  brother, 
leaving  issue  Allason  Foster^  one  of  the  lessors  of  the  plaintiff,  and  other 
younger  children.  The  third  sister,  Martha,  married  W.  Jamieson,  and  died 
before  her  brother,  leaving  issue  Wm,  Allason  Jamieson,  the  other  lessor  of 
the  plaintiff. — At  the  trial  beford  Wood,  B.  at  Appleby,  the  lessors  of  the 
plaintiff,  who  claimed  two  thirds  as  heirs  respectively  of  the  two  younger  sis- 
ters of  the  person  last  seised,  rested  their  case  on  the  proof  of  the  pedigree 
and  the  common  law  course  of  descent  The  defendant  insisted  upon  a  custom 
\p  favour  of  the  descent  to  the  heir  of  the  eldest  sister,  in  exclusion  of  the 
others ;  and  first  proposed  to  prove,  that  in  other  adjacent  manors,  where  these 
tenant  right  customary  estates  existed,  the  course  of  descent  was  to  the  eldest 
sister  and  her  heirs  exclusively.    This  evidence  was  objected  to  on  the  part  of 

the  plaintiff;  and  the  learned  Judge,  without  deciding  upon  the  admissibility 

A  ■  ,,  - 

(a)  The  Commissioners  of  GreenwU^  Hospital  are  the  lords  of  the  manor. 
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of  it,  required  the  defdadant  to  enter  into  bis  evidence  of  the  custom  as  appli- 
cable to  the  particular  manor  in  which  the  tenement  in  question  lay.  The 
steward  of  the  manor  accordingly  produced  the  court  books  and  rolls  from  the 
year  1739,  and  proved  one  instance,  in  1785,  of  the  presentment  by  the  jury  of 
C.  A,  having  died  seised  of  several  messuages,  d&c,  '*  and  that  Elizabeth  A, 
his  sister  was  heiress  at  law^  and  ought  to  be  inrolled ;"  and .  there  was  an 
assessment  of  a  fine  upon  her,  and  she  was  inrolled  tenant,  and  enjoyed  the 
estate.  It  further  appeared,  that  she  had  at  the  same  time  several  younger 
sisters  living.  There  was  another  instance  of  a  presentment  in  1806,  that 
T.  L,  died  seised  of  a  customary  tenant :  and  that  his  nephew  and  heir  at  law 
J»  W.  ought  to  be  admitted  tenant ;  and  he  was  accordingly  enrolled  tenant ; 
it  being  also  proved,  that  T,  L,  bad  five  sisters,  the  eldest  of  whom  was  the 
mother  of  /.  W.  and  other  younger  children  ;  and  the  other  sisters,  who  all 
died  before  T,  L.,  also  left  issue.  Another  instance  was  of/.  F.  a  customary 
tenant,  who  died  leaving  two  daughters,  Ann^  who  had  married  7.  /I,  and 
Elizabeth,  who  had  married  D.  C,  In  1793,  the  jury  presented,  that  /.  F. 
died  seised  as  mortgagee  of  several  parcels  of  land,  d&c,  and  that  Ann  G,  is 
heir  and  ought  to  be  admitted  ;  and  Ann  G,  paid  a  fine  for  a  descent  as  mort- 
gagee on  the  death  of  /.  F,  her  father.  It  was  also  proved  by  an  aged  wit- 
ness, who  had  himself  been  possessed  of  property  in  the  manor  since  1774, 
that  the  reputation  of  the  custom  was,  that  in  case  of  a  person  dying  seised, 
leaving  only  daughters,  the  eldest  daughter  takes ;  leaving  only  sisters,  the 
eldest  sister  takes ;  and  in  case  all  are  dead,  the  descendants  of  the  eldest  take. 
The  steward  also,  who  had  been  in  office  15  years,  spoke  to  the  reputation  of 
the  custom,  that  the  estate  descends  to  the  eldest  sister  when  a  brother  dies 
seised,  leaving  more  sisters  than  one.  The  learned  Judge  being  of  opinion, 
that  these  facts  were  prima  facie  evidence  of  a  custom  in  this  particular  manor 
to  entitle  the  defendant  to  the  whole,  as  heir  of  the  eldest  sister,  would  have 
left  the  case  to  the  jury  upon  that  evidence ;  but  the  plaintiff's  counsel  chose 
to  be  nonsuited,  intending  to  take  the  opinion  of  the  Court,  whether,  as  no 
instance  was  in  fact  proved  of  a  customary  descent  to  a  collateral  represents-* 
tive,  so  far  removed  as  a  great  nephew  from  the  person  last  seised,  but  only  of 
a  descent  to  a  sister's  son,  the  custom  could  be  extended  so  far  by  the  general 
evidence  given  in  this  case.     Accordingly, 

Park,  in  the  last  term,  obtained  a  rule  nisi  for  setting  aside  the  nonsuit, 
which  was  now  supported  by  him  and  Littledale ;  and  in  support  of  their  ob- 
jection to  the  evidence  they  relied  on  the  case  of  Denn  d.  Goodwin  and  others 
v.  Spray,  1  Term  Rep.  466,  where  proof  of  customary  descents  to  the  eldest 
daughters  and  eldest  sisters,  in  exclusion  of  younger  daughters  and  sisters,  was 
held  not  to  extend  to  an  eldest  niece :  and  yet  it  appeared .  in  that  case  from  an 
ancient  customary  of  the  manor,  found  amongst  the  court  rolls,  and  therefore 
stronger  than  evidence  of  mere  oral  reputation,  that  "  nulla  tenementa  manerii 
erunt  partipilia,  nee  inter  haeredes  masculos  nee  famellas,"  But  the  Court, 
relying  upon  the  doctrine  of  Lord  Coke,  in  RateUffv,  Chapman,  4  Leon.  242, 
that  to  prove  a  custom  it  must  be  shewn  by  precedents  to  have  been  put  in  use, 
and  that  reputation  only  was  not  sufficient,  held,  that  where  the  custom  was 
silent,  or  in  other  words  was  not  proved  by  precise  precedent,  the  common 
law  must  regulate  the  course  of  descent.  In  support  of  the  same  doctrine, 
they  also  referred  to  1  Roll.  Abr.  624,  pi.  2,  and  Godb.  166 ;  and  argued  that 
the  jus  representationis  only  applied  to  the  right  of  succession  and  descent  at 
common  law  ;  and  unless  the  customary  heir  is  entitled  to  seisin,  the  custom 
does  not  attach  :  for  no  right  attached  in  the  eldest  sister  during  the  life  of 
her  brother. 

Topping  and  Holroyd,  on  opposing  the  rule,  in  answer  to  a  question  from 
the  Court,  waived  any  reliance  upon  tne  evidence  of  the  custom  of  other  ma- 
nors offered  at  the  trial ;  which  it  seemed  to  be  agreed  now  was  not  evidence 
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for  the  present  parpo6e.(a)  And  as  to  the  principal  point,  they  denied  any 
necessity  to  shew  a  particular  instance  of  an  immediate  descent  to  a  great 
nephew  of  the  person  last  seised.  The  customary  right  of  descent  to  an  ddest 
sister  was  not  disputed ;  and  then  the  common  law  attached  upon  the  custom 
to  carry  the  estate,  in  case  of  her  death,  to  her  male  heir,  jure  rqfrestntaiionis. 
The  younger  sisters,  taking  nothing  by  the  custom,  could  not  transmit  any  es- 
tate to  their  descendants. 

Lord  Ellenborough,  C.  J.  The  objection  made  is  to  the  want  of  evi- 
dence of  any  instance  where  -the  grandson  of  an  eldest  sister  of  the  person 
last  seised  has  taken  immediately  by  the  custom  :  but  there  was  evidence  of 
reputation,  as  to  the  custom  of  the  manor,  that  in  case  all  the  daughters  or 
sisters  of  the  person  last  seised  were  dead  at  the  time  of  his  death,  the  de- 
scendants of  the  eldest  of  those  should  take.  And  though  this  reputation 
in  its  generality  went  beyond  the  particular  instances  proved  in  which  the 
custom  had  been  put  in  use,  (which,  however,  was  established  not  only  in 
the  case  of  the  eldest  sister's  taking,  but  also  of  the  eldest  sister's  son's 
taking,  upon  the  death  of  the  tenant  last  seised ;  yet  how  can  we  say  that  it 
was  not  evidence  to  go  to  the  jury  (which  is  the  question  we  are  now  to  decide) 
of  the  larger  custom,  of  which  the  particular  instances  proved  were  only  so 
many  branches  derived  from  the  same  root.  We  do  not  taise  upon  us  to  decide, 
that  the  existence  of  the  reputation  proved  that  the  custom  existed  in  this 
extended  degree;  we  only  say,  that  it  was  evidence  to  go  to  the  jury.  If  the 
judge  had  decided  improperly,  in  stating  that  he  should  leave  that  evidence  to 
the  jury,  we  would  have  taken  care  that  the  plaintiff  should  not  be  prejudiced 
by  voluntarily  submitting  to  a  nonsuit  in  deference  to  that  opinion :  but  we 
see  no  reason  to  disapprove  of  it.  If  the  lessors  of  the  plaintiff  have  evidence 
to  contradict  the  reputation,  they  are  not  concluded  by  this  nonsuit. 

The  other  judges  accorded  with  this  opinion  ;  and  by 

Le  Blanc,  J.  The  question  as  to  the  custom  stands  more  favourably  for 
the  lessors  of  the  plaintiff  upon  the  nonsuit,  than  if  the  question  of  fact  had 
gone  to  the  jury,  and  they  had  found,  as  they  probably  would  have  done,  that 
Uie  custom  did  exist  to  the  extent  contended  for  by  the  defendant :  for  then  the 
existence  of  the  custom  would  have  stood  upon  the  verdict  of  a  jury  finding 
the  fact.  But  it  is  still  open  to  the  lessors,  if  upon  further  search  they  should 
discover  any  instance  in  which  the  grandson  of  an  eldest  sister  did  not 
take  under  similar  circumstances,  to  bring  the  question  forward  again  in  ano> 
ther  ejectment. 

Rule  discharged. 


Massey  v.  Johnson. 

12  East,  67.    Jane  14, 1809. 

The  Stat.  43  G.  3.  c.  141,  does  in  no  instance  extend  to  protect  justices  of  peace  in  the 
execution  of  their  office  against  actions  for  acts  of  trespass  or  imprisonment,  unless 
done  on  account  of  some  conviction  made  by  them  of  the  plaintiffs  in  such  actions  by 
yirtue  of  any  statute,  dtc.  But  whether  certain  proceedings  alleged  by  the  plaintiff  to 
have  been  set  on  foot  against  him  by  the  defendant,  a  iustice  of  the  peace,  ex  mero 
motu,  without  any  information  laid  on  oath  before  him,  (though  falsely  alleged  to  be  on 
the  infbrmation  on  oath  of  J.  8.)  on  which  the  plaintiff  was  taken  and  imprisoned, 
were  a  conviction  within  the  meaning  of  the  act;  so  that  the  plaintiff  was  thereby  con- 
fined to  seek  redress  by  an  action  on  the  case  firamed  as  the  act  direcu ;  the  Court  would 
not  inquire  of  on  affidavit,  but  sent  the  case  to  a  new  trial  to  have  the  fact  of  such  con- 
viction ascertained.  And  it  appearing  on  a  second  trial,  that  an  information  on  the 
oath  of  T.  0.  on  a  charge  of  vagrancy  agaiost  the  plaintiff  was  laid  before  the  magis- 
trate on  a  certain  day,  when  the  plaintiff  was  examined  and  heard  upon  that  charge, 
and  that  the  magistrate  then  made  out  a  warrant  of  commitment  until  the  next  Ses- 

(«)  Vide  S.  P.  by  Lord  Kenyan,  C.  J.  in  Rot  v.  Parker,  5  Term  Rep.  30. 
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MODB,  in  ^hieh  warrant  it  was  wroDglj  stated,  that  the  pl^'ntiff  had  been  charged  on 
the  oath  of  't.  S.  (who  negatived  having  made  inch  oath  :)  but  which  allegation  it  was 
held  might  be  rejected  as  surplusage  ;  and  afterwards  drew  up  a  conviction  dated  on 
the  same  day,  but  not  exhibited  till  &  month  afterwards  at  the  Sessions :  held,  that  this 
was  sufficient  evidence  of  a  conviction  connected  with  the  imprisonment,  however Jn- 
formally  such  conviction  or  warrant  of  commitment  operating  as  a  conviction  were 
drawn  up ;  and,  therefore,  at  all  events  the  magistrate  was  protected  against  the  action 
of  trespass. 
The  magistrate  is  liable  to  answer  in  an  action  for  such  part  of  an  imprisonment  suffered 
under  his  warrant  as  wad  within  six  calendar  months  before  the  action  commenced 
against  him . 

THIS  was  an  action  of  trespass  and  false  imprisonment,  which  was  broof  ht 
against  a  magistrate  of  the  county  of  Chester,  in  conseqaence  of  a  commit- 
ment by  him  of  the  ptaintiflf  to  the  hoase  of  correction,  under  a  proceeding 
which  was  contended  by  the  magistrate  to  be  a  conviction  of  the  plaintiff  as 
a  vagrant.  At  the  first  trial  before  the  Chief  Justice  of  Chester,  it  was  open- 
ed by  the  plaintiff's  counsel,  and  proposed  to  be  proved,  that  no  information 
had  been  taken  by  the  defendant  which  could  warrant  any  conviction  or  com- 
mitment, but  that  the  magistrate  had  proceeded  ex  mero  moCu;  and  they 
began  by  proving  the  notice  of  the  action,  served  above  a  month  before  the 
action  brought,  directed  to  the  defendant  "  one  of  his  nu^esty's Justices  of  the 
peace  for  the  county  of  Chester ;"  and  stating  in  substance,  that  the  defendant 
having  on  the  27th  of  March  1808,  as  one  of  his  nu^esty's  justices  of  the  peace 
for  that  county,  caused  the  defendant  to  be  apprehended  and  unlawfulfy  conh- 
mtted  to  the  house  of  correction,  and  there  imprisoned  for  4  months  then  next 
following,  the  plaintiff,  according  to  the  form  of  the  statute,  gave  him  notice 
that  aftier  the  expiration  of  one  calendar  month  he  should  sue  out  a  writ  of 
latitat  against  the  defendant  in  B.  R,  for  the  said  imprisonment,  and  pi^oceed 
against  him  thereupon  according  to  law.  Upon  this  it  was  immediately  object- 
ed for  the  defendant,  that  the  case  was  within  the  late  act  of  the  43  Geo.  3.  c. 
141 ,  and  that  the  action  of  trespass  was  not  maintainable ;  and  thereupon, 
without  entering  fbrther  into  the  case,  the  plaintiff  was  nonsuited. 

That  statute,  reciting  that  justices  of  the  peace,  who  are  authorised  and 
required  by  divers  acts  to  convict  persons  of  offences  in  a  summary  way,  should 
be  rendered  more  safe  in  the  execution  of  their  duty,  enacts,  "  that  in  all 
actions  whatsoever  brought  against  a  justice  of  the  peace  on  account  of  any 
conviction  by  him  made  by  virtue  of  any  statute,  dl&c,  or  by  reason  of  any  act, 
matter  or  thing  whatsoever,  done  or  commanded  to  be  done  by  such  justice  for 
the  levying  of  any  penalty,  apprehending  any  party,  or  for  carrying  any  such 
conviction  into  effect,  tn  case  such  conviction  shall  have  been  quashed,  the  plain- 
tiff in  such  action  (besides  the  penalty,  if  levied,  &c.)  shall  not  be  entitled  to 
recover  any  more  damages  than  2f/^  nor  any  costs,  unless  it  shall  be  expressly 
alleged  in,  the  declaration  in  the  action  in  which  the  recovery  shall  be  had, 
and  which  shall  be  in  an  action  upon  the  case  only,  that  such  acts  were  done 
maliciously,  and  without  any  reasonable  and  probable  cause." 

Topping  (with  whom  were  Yates  and  Richardson)  moved  in  the  last  term 
to  set  aside  the  nonsuit,(a)  contending,  upon  the  authority  of  Morgan  v. 
Hughes,  2  Term  Rep.  225,  that  trespass,  and  not  caie,  was  the  proper  remedy 
in  this  instance :  and  that  the  act  of  parliament  must  be  confined  to  cases 
where  the  magistrate  had  a  jurisdiction,  and  a  conviction  had  been  made,  regu- 
lar at  least  in  the  form  and  manner  of  proceeding,  and  not  where  he  had  pro- 

(a)  At  the  seme  time  Topping  stated,  by  way  of  objection,  that  the  cause  had  gone 
down  to  trial  at  Cluster  by  mittimus,  without  an  order  K>r  a  special  jury ;  and  afler  it  was 
entered,  application  was  made  to  the  Court  there,  by  the  defendant,  for  a  special  jury; 
which  the  plaintiff  opposed ;  but  the  Court  at  Chester  granted  it;  saying  that  it  was  their 
practice  so  to  do.  Le  Blanc,  J.  asked  how  advantage  could  be  taken  of  this  upon  the 
motion  to  set  aside  the  nonsuit  then  before  the  Court.  And  Lord  EUenborougk,  C.  J: 
afterwards  said  that  the  objection,  if  any.,  was  cbred  by  the  plaintiff's  appearance. 
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needed  withcmt  any  inforiOBtioD  on  oath  laid  befbre  bim,  and  therefore  withoot 
any  aemblance  of  authority.     A  rule  nisi  being  granted, 

7^  Attanuy'Oeneral  and  /.  WUUams  now  shewed  cpnse  against  it,  and 
relied  upon  the  positive  words  of  the  statute,  that  a  magistrate  should  not  be 
liable  for  any  act,  matter,  or  thing  done  or  commanded  by  him,  for  carrying 
any  conviction  into  eflfeet,  in  case  such  conviction  shall  have  been  quashed, 
(which  of  course  assumes  that  it  was  illegal)  except  in  an  action  upon  the  cast 
only ;  and  even  then  the  plaintiff  shall  not  be  entitled  to  recover  more  than 
3c/.  damages  (over  and  above  the  penalty,  if  levied,)  unless  the  declaration 
alleges  that  the  act  was  done  maliciously,  and  without  any  reasonable  and  pro- 
bable cause.  If  an  action  of  trespass,  therefore,  may  be  brought,  to  which 
that  injunction  does  not  apply,  the  magistrate  will  be  deprived  of  the  benefit 
of  the  statute.  It  is  only  magistrates  who  happen  to  have  acted  illegally  who 
are  liable  to  be  sued  with  effect  at  all,  and  the  statute  meant  to  protect  them 
against  damages  in  every  case  but  where  they  had  acted  from  malice  and  with- 
out probable  cause. 

The  Court  having  asked  the  Attorney-General,  whether  he  meant  to  contend 
that  the  statute  extended  further  than  to  protect  magistrates  in  cases  where 
there  had  been  a  eonviciiim  in  form  :  and  being  answered  in  the  negative ; 
after  some  consultation 

Lord  Ellbnborouoh,  C.  J.  said,  that  such  being  their  consideration  of  the 
meaning  of  the  statute,  that  it  was  confined  to  cases  where  there  had  been  a 
conviction  by  the  magistrate ;  it  seemed  to  them,  that  the  progress  of  the 
cause  had  been  stopped  too  soon,  before  it  had  appeared  whether  there  had 
been  a  conviction  or  not ;  and  therefore  it  was  necessary  that  the  cause  should 
go  to  trial  again  in  order  to  have  that  fact  ascertained. 

On  this  /.  Williams  said,  that  they  had  now  an  affidavit  of  the  fact  of  a 
conviction  having  been  made  by  the  magistrate ;  which  might  save  the  ex* 
pence  of  taking  the  cause  to  trial  again.  But  the  Court  said,  that  they  could 
not  take  notice  of  that  affidavit ;  for  if  they  received  it,  they  must  let  in  affi- 
davits on  the  part  of  the  plaintiff  denying  the  conviction,  and  so  they  should 
have  to  try  the  fact  upon  affidavits.     And  afterwards 

Lord  Ellenborough,  G.  J.  said  :  It  appears  to  me  that  the  true  construc- 
tion of  the  act  is,  to  confine  the  protection  given  by  it  to  magistrates  to  cases 
where  there  has  been  in  fact  a  conviction ;  and  if  there  were  a  conviction  in 
fact  in  this  case,  it  would  answer  no  purpose  to  the  plaintiff  to  carry  the  cause 
to  trial  again  :  but  as  that  matter  was  not  ascertained  at  the  former  trial,  we 
must  send  it  to  another. 

All  the  other  Judges  concurred  in  this ;  and  Lt  Blanc,  J.  added,  that  if 
the  construction  of  the  act  were  otherwise,  it  would  go  the  length  of  saying 
that  in  no  case  would  trespass  lie  against  a  magistrate  for  any  act  done  by  him 
in  his  official  character,  whether  there  had  been  any  conviction  or  not ;  which 
could  not  have  been  the  meaning  of  the  legislature.  The  court  however  in 
making  the  rule  absolute  sajd,  that  they  would  open  it  again  if  any  thing  oc- 
curred to  themselves  before  the  end  of  the  term,  or  upon  the  suggestion  of 
the  defendant's  counsel,  to  render  the  construction  of  the  act  more  doubtful 
than  it  at  present  appeared  to  them.  But  a  few  days  afterwards,  the  Attorney' 
General  expressing  his  acquiescence  in  the  opinion  before  delivered  by  the 
Court,  that  the  act  was  confined  to  the  case  of  convictions,  the  rule  stood  ab- 
solute as  it  had  been  before  ordered. 

At  the  second  trial,  it  appeared,  that  the  plaintiff,  who  had  previously  resid- 
ed at  Wilmslow  in  the  parish  of  BoUenfee  in  Cheshire,  where  he  had  property 
in  houses  estimated  at  7  or  800/.,  had  been  imprisoned  under  civil  process 
firom  some  time  in  1806  till  the  27th  of  Feb,  1806,  when  he  was  discharged  : 
and  that  on  the  15th  of  March,  he  came  to  a  friend's  house  near  Wilmslow, 
and  removed  from  thence  on  the  21st  to  another  place  in  the  neighbourhood. 
That  during  the  greater  part  of  the  time  the  plaintiff  was  absent  from  home, 
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he  left  his  wife  and  children  without  any  proYiaion,  and  the  latter  were  main- 
tained by  the  parish  of  Bolknfee  in  their  poor  house.  That  Hiamas  Smithy 
an  overseer  of  the  poor  of  Bollenfee,  had  complained  on  this  subject  both  to 
the  defendant  and  to  others,  and  the  defendant  had  ordered  the  parish  officers 
to  relieve  the  plaintiff's  family  :  but  Smith  himself  expressly  negatived  that 
any  information  or  complaint  upon  oath  was  ever  made  by  him  to  the  defend- 
ant against  the  plaintiff  for  any  supposed  act  of  vagrancy.  That  on  the  26th 
of  March  1808,  the  defendant  delivered  totbe  constable  of  Stockport  a  warrant 
to  apprehend  the  plaintiff,  dated  the  19th  of  that  month  ;  which,  reciting  that 
Thomas  Smithy  present  overseer  of  the  poor  of  Bollenfee,  &c.  had  made  t»- 
formation  and  complaint  upon  oath  before  the  defendant,  one  of  his  majesty's 
justices  of  the  peace,  &c.,  that  /.  Massey,  late  of  Bollenfee  aforesaid,  check 
manufacturer,  had  run  away  and  left  his  wife  and  children  chargeable(a)  to 
the  township  of  B,  aforesaid ;  commanded  the  constable  forthwith  to  appre- 
hend the  plaintiff,  and  bring  him  before  the  defendant,  6lc,  to  answer  the  said 
information  and  complaint.  Upon  this  warrant  the  plaintiff  was  apprehended  on 
the  next  day,  which  being  Sunday^  he  was  brought  before  the  defendant  on 
Monday  the  28th,  in  the  custody  of  Thomas  Occlestone,  constable  of  Bollenfee^ 
when  the  plaintiff,  on  being  examined,  refused  to  part  with  his  property  in  or- 
der to  provide  for  his  family,  or  to  give  security  to  the  parish  ;  and  having  pre- 
viously declared  his  intention  to  go  away,  the  defendant  took  the  examination 
on  the  oath  of  Thomas  Occlestone  then  present,  in  which  he  deposed  that  the 
plaintiff  had  left  Wilmslow,  his  place  of  residence  in  Bollenfee,  in  Oct.  1806, 
and  that  his  family  consisting  of  a  wife  and  two  children  had  been  chargeable 
to  the  township  of  B,  since  March  1807.  Whereupon  the  defendant,  on  the 
same  28th  of  March,  made  out  the  following  warrant  of  commitment  of  that 
date  :  "  County  of  Chester. — ^To  the  keeper  of  the  common  goal,  d&c.  Re- 
**  ceive  into  your  custody  the  body  of  J,  Massey  herewith  sent  you,  brought 
*'  before  me  (the  defendant)  one  of  his  mnjesty's  justices,  d£.c.  by  T  Oecle^ 
"  stone,  constable  of  the  townships  of  Bollenfee y  &c.  heinff  charged  on  the  oath 
"  o/'Thomas  Smith,  overseer  of  the  poor  of  the  said  township,  &c.  with  running 
"  away  and  leaving  his  wife  and  two  children,  whereby  they  have  been  charge- 
"  able  to  the  said  township  of  B.  since  the  let  of  March  1807 ;  and  him  safe- 
"  ly  keep  in  your  custody  until  the  next  General  Quarter  Sessions,  and  until 
"  he  shall  be  discharged  by  due  course  of  law,  d&c."  The  defendant  after- 
wards, at  the  next  Quarter  Sessions  on  the  26th  of  April,  put  in  the  following 
conviction  :  "  County  of  Chester,  to  wit. — Be  it  remembered,  that  John 
**  Massey,  late  o{ Bollenfee  in  the  county  of  Chester,  chapman,  is  this  day  con- 
"  victed  before  me,  one  of  his  majesty's  justices  of  the  peace  in  and  for  the 
"  said  county,  of  being  a  rogue  and  vagabond ;  for  that  he  the  said  J.  M,  be- 
'*  tween  the  1st  of  Jan,  1808,  and  the  Ist  of  Feb,  1808,  did  run  away  and 
"  leave  his  wife  and  family  chargeable  to  the  township  of  B.  aforesaid." 
(Dated  28th  of  March  1808,  and  signed  and  sealed  by  the  defendant.)  This 
conviction  was  proved  and  relied  upon  at  the  trial  by  the  defendant  as  an  an- 
swer to  the  action  ;(&)  the  rest  of  the  evidence  having  been  adduced  by  the 
plaintiff,  or  obtained  on  cross  examination  of  his  witnesses.  And  in  order  to 
shew  that  the  action  was  brought  in  time,  the  plaintiff  further  proved  the  no- 
tice of  action  before  stated,(c)  and  the  latitat  issued  in  this  suit  indorsed  with 
the  name  of  the  agent  of  the  plaintiff's  attorney,  and  with  the  date  of  the  8th 
October  1808,  when  it  was  sued  out. 
The  objections  were  taken  on  the  part  of  the  defendant  to  the  action  :  1st, 

(a)  This  if  an  act  of  vagniDcy  by  itat.  17  G.  2.  e.  5. 

(b)  At  the  Quarter  Senioni  held  at  Chester  on  the  26th  of  JiprU  1808,  the  plaintiff,  by 
an  order  of  that  Court,  reciting  hit  commitment  by  the  defendant  for  the  cause  sUted  in 
the  warrant  of  commitment,  was  remanded  to  the  tame  custody  until  the  next  Sessions, 
or  until  he  should  be  otherwise  discharged  by  due  course  of  law. 

(e)  Ante  68. 
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That  it  was  brought  too  late ;  the  writ  haring  been  sued  out  on  the  8th  of  O^ 
tober,  more  than  six  months  after  the  cause  of  actton,((i)  which^  accrued  on  the 
28th  of  March,  2dly,  That  the  con?ictton,  while  it  remained  in  force,  con* 
cluaively  protected  the  defendant  from  being  questioned  in  this  form ;  aocord* 
ing  to  the  case  of  Sirickland  v.  Ward,(b)  But  in  order  to  8a?e  further  ex* 
pence  to  the  parties  the  whole  case  was  left  to  the  jury,  in  order  to  amess  the 
damages,  in  case  the  plaintiff  siiould  ultimately  be  considered  m  entitled  to 
recover :  reserving  the  question  of  law  for  the  consideration  of  this  Court. 
The  jury  accordingly  found  a  verdict  for  the  plaintiff  for  2(M.  damages :  and 
leave  was  reserved  to  the  defendant  to  move  to  set  aside  that  verdict,  and  en- 
ter a  nonsuit,  if  the  Court  were  of  opinion  that  either  of  the  objections  to  the 
action  was  well  founded.  A  rule  nisi  was  accordingly  obtained  for  that  par* 
pose  in  the  last  term,  which  now  came  on  to  be  argued. 

Upon  the  first  point  it  was  observed  by  Le  Blanc,  J.  that  the  plaintiff  was 
estopped  by  the  lapse  of  more  than  six  months  before  the  action  brought  from 
insisting  upon  the  illegality  of  the  caption  under  the  warrant  of  appr^iension, 
grounded,  as  the  plaintiff's  counsel  insisted,  upon  a  false  allegation  that  Tho' 
mas  Smith,  the  overseer  of  the  poor  of  Bolhnfee,  had  made  information  and 
complaint  upon  oath  before  the  defendant  that  the  plaintiff  had  committed  an 
act  of  vagrancy.  But  it  being  observed  by  the  plaintiff's  counsel,  that  the 
plaintiff  continued  in  gaol  under  the  defendant's  commitment  of  the  28th  of 
March  down  to  the  26th  of  April  (after  which  his  farther  imprisonment  wae 
under  the  order  of  the  Quarter  Sessions),  which  was  within  the  six  months 
before  the  suing  out  of  the  writ  on  the  8th  of  October,  this  objection  finally 
took  another  shape ;  upon  which  the  qjjestion  was,  Whether  the  imprison- 
ment under  the  commitment  of  the  28th  of  March  could  be  covered  by  the 
conviction,  which  was  not  exhibited,  and,  for  ought  that  appeared,  was  not 

(a)  Vide  «tat.  24  G.  2.  c.  44.  a.  8. 

(b)  Winchester  Sammer  Assizes  1767,  coram  Yates,  J.,  cited  in  Lovelace  v.  Curry, 
7  Term  Rep.  633,  4.  Vide  HUl  v.  BatetMn  and  Another,  1  Str«.  710,  where  in  an  action 
of  treapaaa  and  false  imprisunmeot  againat  a  joatice  of  peace  and  a  conatablcy  the  eaae 
waa,  that  the  magistrate  had  convicted  the  plaintiff  for  destroying  game;  (theatat.  5  Ann. 
c.  14.  8.  4,  giving  a  penalty  for  this  offence  to  be  levied  by  distress,  and  only  enabling 
the  magistrate  to  commit  the  offender  to  the  house  of  correction/or  want  of  such  distress^ 
and  though  it  was  proved,  that  the  plaintiff  had  effects  which  might  have  been  distrained 
sufficient  to  answer  the  penalty,  yet  the  defendant  sent  him  immadiately  to  BridewM^ 
without  endeavouring  to  levy  the  penalty ^Ld.  C.  /.  Raymond  held,  that  the  action  lay 
against  the  justice.  And  as  the  report  states,  it  was  agreed  thai  justices  of  peace,  in 
such  cases,  were  obliged  to  shew  the  regularity  of  their  conviction ;  and  that  tke  infor- 
mation, i^c.  laid  before  them,  upon  which  their  convictions  were  grounded,  mtist  he  pro- 
duced and  proved  in  court.  This  opinion  .must  have  been  given  upon  the  suppoeition 
that  it  was  necessary  to  ahew  such  information  laid  before  the  magistrate  in  order  to  giv« 
him  jurisdiction,  in  the  particular  case,  for  the  purpose  of  protecting  himself;  for  with  re- 
spect to  the  constable  who  had  executed  the  warrantof  commitment,  it  was  clearly  agreed 
that  the  warrant  was  a  sufficient  justification  ;  it  being  a  matter  within  the  general  juris- 
diction of  the  justice.  But  in  the  case  of  Strickland  v.  Ward,  it  does  not  appear  that 
Mr.  Joatice  Yates  required  any  other  evidence  to  be  produced  in  josti^cation  of  the  mag* 
iatrate  than  the  conviction  itself,  and  the  warrant  of  commitment  granted  thereupon ;  on 
which,  says  Mr.  Justice  Yates,  in  his  own  M.  S.  "  I  give  my  opinion  that  this  conviction 
**  could  not  be  controverted  in  evidence ;  that  the  justice,  having  a  competent  jurisdiction 
**  of  the  matter,  his  judgment  was  conclusive  till  reversed  or  quashed :  and  that  it  could 
**  not  be  set  aside  at  nisi  prius."  The  jurisdiction  of  the  magistrate  being  granted,  the 
conclusiveness  of  the  conviction  in  a  collateral  proceeding,  that  ia,  the  propriety  of  the 
conclusion  drawn  by  him  from  the  whole  matter  before  him,  seems  clear  upon  principle 
and  all  the  authorities ;  the  only  question  upon  these  cases  would  be.  Whether,  as 
against  the  magistrate  himself,  the  conviction  alone  would  be  conclusive  evidence  of  his 
jurisdiction  in  the  particular  case ;  or,  if  not  conclusive,  at  least  presumptive  evidence  of 
It ;  or,  whether  it  were  necessary  for  him  to  ahew  the  information  on  oath  laid  before  him  ; 
or  competent  for  the  plaintiff  in  the  action  to  negative  by  evidence  the  fact  of  any  such 
information,  as  stated  by  the  magistrate  in  his  conviction,  having  been  laid  before  him, 
in  order  to  shew  that  he  had  no  jurisdiction  in  the  particular  case.  Vide  Crepps  v.  IHcr- 
don,  Cowp.  640.    Davison  v.  Oill,  1  East,  64,  and  WeUh  v.  Jfash,  6  Eaat,  394. 
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drawn  up  and  executed  by  the  defendant,  till  the  26tb  of  April ;  and  there 
being  no  proof  of  any  minutes  of  a  conviction  made  on  the  28th  of  Marck^ 
which  was  contended  to  be  necessary  to  warrant  the  antedating  of  a  more 
formal  conviction.  But  the  Court  had  no  doubt,  that  supposing  the  magis- 
trate to  have  had  jurisdiction  to  convict,  and  that  upon  information  laid  before 
him  upon  oath  he  had  in  fact  convicted  the  plaintiff  on  the  28th  of  Jdarch^  it 
was  competent  to  him  to  draw  up  the  conviction  at  a  future  time  in  regular 
form,  and  to  protect  himself  by  it.  And  here,  they  observed,  that  the  convic- 
tion purported  on  the  face  of  it  to  have  been  made  on  the  28th  of  March,  and 
there  was  no  evidence  to  shew  that  it  was  in  fact  made  at  any  other  time. 
But  the  difficulty  felt  by  the  Court,  as  expressed  by  the  Lord  Chief  Justice, 
was  this ;  supposing  the  conviction  drawn  up  in  this  general  form  to  be  suffi- 
cient for  this  purpose  (which  was  denied  by  the  plaintiff's  counsel,  and  ad- 
mitted by  the  defendant's  counsel  to  be  informally  drawn  up),  how  the  im- 
prisonment under  the  warrant  of  commitment  could  be  connected  with  it ; 
there  being  no  internal  reference  to  connect  the  two  papers :  and  then  the 
warrant  of  commitment  expressing  upon  the  face  of  it  to  have  been  made 
upon  the  information  on  oath  of  Thomas  Smith;  an  allegation  which  was 
shewn  by  evidence  to  be  false ;  it  was  difficult  to  refer  that  to  a  legal  and  valid 
conviction,  which  must  be  presumed  to  have  proceeded  upon  a  true  fact. 

Toppings  Yates  and  Richardson  for  the  plaintiff^  adopted  this  suggestion, 
and  further  contended,  that  whether  the  record  of  conviction,  on  which  the 
defendant  rested  his  justification  at  the  trial,  were  or  were  not  connected  with 
the  warrant  of  commitment,  the  defence  equally  failed.  If  not  connected, 
the  conviction  appeared  to  have  been  made  without  any  information  on  oath, 
or  any  hearing  of  the  party  accused,  and  was  therefore  illegal  and  void,  both 
in  form  and  substance.  For  though  a  magistrate  may  proceed  in  such  cases 
upon  his  own  view ;  yet  if  he  allege  his  conviction  to  be  founded  upon  the  in- 
formation of  another,  and  such  allegation  be  proved  to  be  false,  the  founda- 
tion fails.  And  a  magistrate  cannot  protect  himself  against  an  action  for  false 
imprisonment  by  drawing  up  a  paper  in  the  name  of  a  conviction  without  any 
facts  to  warrant  it.  But  if  the  instruments  were  connected,  then  the  convic- 
tion partook  of  the  original  vice  of  the  commitment,  which  was  founded  upon 
the  allegation  of  a  false  fact.  Considering  them  as  unconnected,  there  was 
no  conviction  either  in  fact  or  in  law  to  justify  the  imprisonment.  The  war- 
rant of  commitment  was  not  of  itself  a  conviction  :  it  did  not  profess  to  be 
BO :  and  in  Rex  v.  Rhodes,{a)  confirmed  in  Rex  v.  Cooper,  6  Term  Rep.  509| 
such  a  warrant  was  held  to  be  illegal  for  want  of  a  previous  conviction.  The 
warrant  of  commitment  ought,  as  it  was  there  said,  to  include  a  conviction. 
The  magistrate  ought  to  have  stated  that  there  was  an  information  on  oath  laid 
before  him  of  such  and  such  facts  (amounting  to  an  act  of  vagrancy ;)  and 
that  afler  hearing  the  evidence  before  the  accused,  and  his  defence,  if  any,  he 
had  found  him  guilty  of  the  ofience ;  and  then  he  should  proceed  to  his  com- 
mitment They  further  contended,  that  the  stat.  43  Geo.  3.  c.  141,  only  ex- 
tended to  cases  where  there  had  been  a  conviction,  and  that  conviction  had 
been  quashed;  for  the  legislature  considered,  that  while  the  conviction  remained 
in  force,  the  magistrate  having  jurisdiction  to  convict  in  the  particular  instance 
would  bie  protected  by  it  in  any  collateral  proceeding,  as  before  the  statute ; 
and  therefore  only  needed  the  protection  of  the  statute  where  the  conviction 
had  been  quashed,  as  it  might  be,  for  any  irregularity  in  the  form  of  the  pro- 
ceeding. It  was  therefore  still  competent  for  the  plaintiff  in  this  case  to  bring 
his  action  of  trespass,  the  conviction  not  having  been  quashed,  though  insuffi- 
cient to  protect  the  defendant,  by  reason  of  the  falsity  of  ,the  allegation,  as  to 

(a)  4  Term  Rep.  210.  In  Hil.  37  Geo.  3,  this  Court  quashed  a  similar  instrument, 
drawn  up  in  the  same  words  as  the  warrant  of  commitment  in  Rez  y.  Rhodes,  which  was 
intended  to  have  effect  as  a  conviction  and  commitment  in  eiecution,  and  ordered  the 
party  Biek&rd  Devermx  Combe,  who  was  brought  up  on  habeas  corpus  to  be  discharged. 
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the  inforraatioQ  on  oath  of  T.  A  which  was  the  foundation  of  the  defendant's 
jarisdiction  in  the  particular  case.  And  they  also  suggested,  that  the  act  was 
confined  to  cases  where  a  defendant  has  been  convicted  in  a  penalty  ;  for  it 
says,  that  the  plaintiff  in  the  action,  besides  the  amount  of  the  penalty  levied, 
in  case  any  levy  thereof  shall  have  been  made,  shall  not  be  entitled  to  recover 
more  than  2i/.  damages,  d&c. 

In  answer,  however,  to  this  part  of  the  argument,  it  was  said,  e  contra,  that 
the  act  was  plainly  not  confined  only  to  cases  where  penalties  were  or  might 
be  levied,  but  that  it  extended  to  every  case,  whether  a  penalty  were  leviable 
or  not ;  providing  only  for  the  recovery  of  the  penalty,  if  levied,  in  addition  to 
the  damages,  where  the  conviction  has  been  quashed.  And  of  this  opinion 
were  the  whole  Court. 

The  Attonuy-Oeneraly  Crosse j  and  /.  WiUiams^  in  support  of  the  rule, 
observed  with  respect  to  the  argument,  that  the  stat.  43  G.  3,  applied  only  to 
cases  where  the  conviction  had  been  quashed;  that  the  legislature  could  never 
have  intended  to  protect  magistrates  after  their  convictions  had  beeb  adjudged 
to  be  bad,  and  were  quashed,  and  yet  to  leave  them  unprotected  while  their 
convictions  were  still  nominally  in  force,  however  vicious  in  the  form  of  them. 
It  certainly  was  their  intention  to  protect  the  magistrates  by  this  statute  in 
every  case  where  the  conviction  itself  did  not  protect  them.  They  then  con- 
tended upon  the  principal  question,  that  it  was  sufficient  if  the  magistrate,  on 
hearing  the  information  or  complaint,  upon  oath,  and  the  defence  of  the  party 
accused,  came  to  the  conclusion  that  he  was  guilty ;  for  that  was  a  conviction, 
and  it  was  competent  to  him  to  draw  up  such  conviction  in  formal  language  at 
any  time  afterwards,  and  this,  whether  he  had  made  minutes  of  the  proceeding 
at  the  time  or  not,  however  proper  it  might  be,  for  the  sake  of  certainty,  to 
make  such  minutes.  Then  taking  the  whole  of  the  facts  together  as  proved 
in  evidence,  it  appeared  that  the  plaintiff  had  been  legally  convicted,  although 
such  conviction  had  not  been  drawn  up  and  committed  .to  writing  in  proper 
form.  There  was  a  regular  information  on  oath,  laid  before  him  on  the  28th 
of  March,  by  T,  OecUsioney  of  Bollenfee,  charging  the  plaintiff  with  having 
deserted  his  family  for  some  time  previous,  and  that  they  had  been  chargeable 
to  the  township :  and  the  plaintiff  himself,  when  questioned,  refused  to  provide 
for  them,  or  to  give  security  to  the  township,  though  he  had  property  there 
sufficient  for  the  purpose.  The  defendant  must  then  have  come  to  the  con« 
elusion  that  he  was  guilty ;  for  the  warrant  of  commitment  dealt  with  the 
plaintiff  as  a  person  who  stood  convicted.  This  is  the  effect  and  substance  of 
it ;  though  not  correctly  expressed  in  the  warrant ;  for  it  states  the  evidence  of 
the  act  of  vagrancy  to  be  the  vagrancy,  when  the  magistrate  ought  regularly 
to  have  convicted  the  plaintiff  of  being  a  vagrant  upon  that  evidence  stated, 
and  upon  the  result  of  the  hearing  of  the  whole  matter  of  the  charge  and  de- 
fence :  and  there  is  also  a  palpable  mistake  in  stating  the  charge  upon  oath  to 
have  been  made  by  T,  Smithy  instead  of  T,  Occiestone,  by  whom  it  was  in 
fact  made.  Then  the  conviction  afterwards  drawn  up,  with  which  the  commit- 
ment is  connected  by  the  whole  scope  of  the  evidence,  expressly  states  the 
plaintiff  to  have  been,  on  the  same  28th  of  March,  convicted  before  the  defend- 
ant of  being  a  rogue  and  vagabond,  upon  the  fact  of  deserting  his  family  and 
leaving  them  chargeable  to  the  township.  But  however  irregularly  the  convic- 
tion or  the  warrant  of  commitment  may  be  drawn  up,  it  is  not  less  a  convic- 
tion in  fact,  and  does  not  the  less  bring  the  convicting  magistrate  within  the 
protection  of  the  statute.  Suppose  an  action  on  the  Case  had  been  brought, 
and  these  facts  had  been  proved,  it  could  not  have  been  objected  by  the  defend- 
ant to  such  an  action,  that  the  conviction  was  irregular,  or  that  the  warrant  of 
commitment  was  not  issued  for  the  purpose  of  carrying  that  conviction  into 
execution  ;  and  therefore  that  the  action  ought  to  have  been  trespass.  When 
the  facts  of  a  conviction  and  of  the  warrant  of  commitment  were  given  in 
evidence,  it  was  competent  to  the  plaintiff  to  contradict  the  fact,  stat^  in  the 
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won  ant,  oi  tbt  iDfcniitticii  nol  having  been  given  on  oaitb  by  T.  Smiik.  But 
thmigh  tke  oooviclioii  uid  the  wanant  of  conmitment  were  not  coooeoted  by 
the  evidence,  it  would  be  sufficient  for  the  purpose  of  defence  against  this  ac* 
tion,  to  shew  that  the  warrant  of  commitment  was  itself  a  conviction,  though 
an  irregular  one,  to  entitle  the  defendant  ^  to  the  protection  of  the  act.  The 
magistrate  heard  the  plaintiff  upon  a  charge  of  vagrancy ;  and  must  either 
acquit  or  convict  him  :  then,  if  he  send  him  to  gaol  to  be  there  kept  till  the 
next  sessions,  as  a  commitment  under  the  vagrant  act  to  the  next  sessions  is  a 
coDUttitment  in  ezecntion ;  this  of  itself  operates  as  a  conviction,  however  in* 
formally  it  may  be  drawn  up.  The  conmiitment  states  the  same  facts  aa  the 
oonvietion. 

Lord  Ellenborough,  C.  J.  I  will  assume  for  this  purpose,  that  there  ought 
to  be  a  regular  groand«work  for  the  conviction  of  the  plaintiff  on  the  28th  of 
March;  but  there  was  in  fact  a  regular  information  on  oath  laid  before  the 
magistrate,  and  a  hearing  of  the  plaintiff  upon  the  charge.  Then  the  magis- 
trate being  warranted  in  taking  cognizance  of  the  charge,  and  in  committing 
the  party,  if  in  fact  be 'did  convict  bim  of  that  charge ;  after  a  conviction  in 
fact,  the  magistrate  was  authorised  to  commit  the  plaintiff;  and  the  conviction 
might  be  drawn  up  in  form  at  a  future  time.  Then  having  in  fact  convicted, 
and  being  warranted  to  commit,  the  plaintiff,  though  the  defendant  has  misre- 
cited  in  the  warrant  of  commitment  that  he  acted  upon  the  information  an 
0mik  of  Thomas  Smith,  when  in  truth  it  was  npon  the  information  of  another 
person  ;  yet  that  may  be  rejected  as  surplusage,  and  the  rest  of  the  commit- 
ment will  stand  good.  This  recital  of  a  false  fact  in  the  warrant  of  commit- 
ment is  the  only  thing  which  has  kept  my  mind  in  suspense,  on  account  of  the 
difficulty  of  connecting  the  imprisonment  under  it  with  the  conviction  :  but 
by  rejecting  from  the  warrant  of  commitment  the  words  as  to  the  person  by 
whom  the  information  was  made,  the  warrant  will  stand  good  for  this  purpose : 
and  then  the  conviction,  which  may  be  drawn  up  at  any  time  afterwards,  if  in 
foct  the  party  were  convicted,  and  which  was  afterwards  exhibited,  shews  that 
the  plaintiff  was  oonvioled  of  the  offence  for  which  he  was  committed.  This 
is  sufficient  at  all  events  to  protect  the  magistrate  in  this  action. 

The  other  Judges  expressed  themeelves  satbfied  on  this  ground.  And  Le 
Blanc^  J.  added,  That  the  objection  would  have  assumed  a  very  different  shape, 
if  there  had  been  no  information  on  oath  of  any  person  whereon  to  found  the 
conviction :  the  information  on  oath  of  71  Smith,  on  which  the  conviction 
professed  to  be,  founded,  having  been  negatived  by  the  evidence :  but  there 
was  in  fiict  an  information  on  oath  laid  before  the  magistrate  by  T,  OccUstontp 
wihich,  at  all  events,  authorised  the  proceedings. 

Rule  absolate. 


FeH,  Clerk,  v.  Wilson. 

12  East,  83.    Feb.  1, 1810. 


WlMrs  a  esmpontion  for  tittrai  had  been  long  paid  by  tbe  fiirmer,  and  two  years  befura 
the  action  of  debt  brought  on  the  stat.  2  d&  3  Ed.  6.  c.  13,  for  not  netting  out  tbe  tithes, 
the  vicar,  in  a  conversation  with  the  farmer,  had  demanded  At«  tithes  vicarial^  on  which 
the  other  tendered  him  40^.  (the  annual  composition,)  which  the  vicar  refused  to  take, 
but  assigned  no  reason  for  his  refosal ;  this  was  held  to  be  no  evidence  of  a  notice  to 
determiae  the  eomposition,  which  notice  ougbt  ta  be  unequivocal :  and  held  also,  that 
the  farmer  not  having  denied  the  vicar's  ri^ht  to  tithe  in  kind  before  the  action  brought, 
was  not  precluded  from  taking  the  objection  to  the  action  at  tbe  trial,  for  want  of  a 
proper  notice  to  determine  the  composition,  analogous  to  a  notice  to  quit  land,  by  put- 
ting tbe  vicar  to  the  strict  proof  of  his  right  to  tithe  in  kind. 

THE  plaintiff,  as  vicar  of  tbe  pariah  of  War  cop  in  Westmoreland,  brought 
debt  upon  the  stat.  2  &  3  Ed.  6.  c  13,  against  the  defendant  for  not  setting  out 
thetilhes  of  potatoes  and  other  vegetables.    At  the  trial  before  Chambre,  J.  at 
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Appleby,  mach  eridenoe  was  given  on  the  put  of  the  mar,  whkli  aatiafaeto- 
rily  establisbed  ioM  right  to  tt^  tithes  m  kind  of  the  articles  in  question,  and 
negatived  the  existence  of  any  modus;  expecting,  as  it  seemed,  that  defence 
to  be  set  up  by  the  defendant  But  it  appeared,  that  the  tithes  of  the  defend^ 
ant's  estate  had  been  always  or  generally  retained  by  the  occupiers  under 
agreements  and  compositioos  from  time  to  time  made  with  the  vicar  for  diffe- 
rent periods,  varying  in  the  sums ;  and  for  some  time  back  40s.  a  year  had 
been  received  by  the  vicar  of  the  diefendant.  And  no  notice  to  determine  the 
eompositioo,  analogous  to  a  notice  to  quit,  having  been  proved ;  it  was  object- 
ed, that  the  composition  continued  in  force,  and  therefore  that  this  action  was 
not  maintainable :  but  the  learned  judge,  considering  the  contention  between 
the  parties  to  be,  whether  there  existed  a  modus  or  not ;  and  considering  the 
defendant  as  thereby  denying  the  compoeitian,  and  any  title  in  the  plaintiff  to 
take  tithe  in  kind ;  and  thinking  the  case  analogous  to  that  of  a  tenant  from 
year  to  year  disclaiming  to  hold  of  his  landlord ;  overruled  the  objection,  but 
saved  the  point ;  and  the  plaintiff  took  a  verdict  for  Is.  as  the  single  value. 

Rahu  moved,  in  the  last  term,  to  set  aside  the  verdict  and  enter  a  nonsuit, 
upon  the  authority  of  the  case  of  Hewiit  and  others  v.  Adams,  in  the  House 
of  Lords,  in  1782,(ii)  where  it  was  decided  by  the  unanimous  advice  of  all 
the  judges,  recognised  in  Wyburt  v.  Tuck,  1  Bos.  d&  Pull.  458,  and  Bishop 
y.  Chichester,  2  Bro.  Ch.  Rep.  162-3,  that  the  like  notice  was  required  to 
determine  a  composition  for  tithes  as  to  quit  land  tenanted  from  yeaa  to 
year. 

Lb  Blanc,  J.  asked,  whether  the  defendant  had  denied  the  vicar's  right  to 
the  tithes  before  the  action  brought,  or  only  in  Court,  by  putting  him  upon 
the  proof  of  his  title ;  for  that,  he  thougto,  made  all  the  difference.  And 
being  answered,  that  the  defendant  had  not  denied  before  the  action  the  com- 
position payable  to  the  vicar,  which  the  latter  had  before  received ;  the  court 
granted  a  rule  nisi.  And  now  upon  reading  the  report  of  the  evidence  given 
at  the  trial  to  the  purport  before  stated,  it  appeared  that  the  learned  Judge 
before  whom  the  cause  was  tried,  upon  further  consideration  of  the  evidence, 
and  of  the  course  which  the  trial  took,  was  induced  to  think  that  the  resistance 
by  the  defendant  to  the  plaintiff's  title  at  the  trial  lay  principally  in  his  putting 
the  plaintiff  to  the  proof  of  it,  and  not  in  producing  evidence  against  it,  or 
cross-examination  to  that  point,  except,  that  one  of  the  witnesses  was  asked 
whether  he  bad  ever  known  the  vicar  collect  tithe  in  kind  of  the  articles  in 
question  ;  and  that  another  witness  said,  that  he  saw  the  defendant  offer  405. 
which  he  called  a  modus,  or  something  of  that  sort ;  not  speaking  with  any 
certainty  to  the  defendant  having  insisted  upon  it  as  a  modus.     And  as  there 

(a)  Adams,  the  lessee  of  the  tithev,  claiming  under  Dr.  WMtr,  the  vicar  of  Kerning- 
Um,  filed  bis  bill  against  Hewitt  and  others,  nurserymen  in  that  parish,  who  had  before 
made  a  composition  with  Dr.  Waller  Bt  so  much  an  acre  for  their  nursery  grounds;  stating 
that  be  hud  serred  them  with  notices  to  determine  their  eomposiuons,  and  requiring 
fhem  to  set  out  their  tithes,  which  they  bad  neglected  to  do,  and  praying  an  ancount  for 
the  value  of  all  the  tithes  since  the  termination  of  the  compositions.  To  which  the  de- 
fendants below  put  in  their  answers,  insisting,  1st,  That  tne  composition  was  to  inure 
daring  the  incumbency  of  Dr.  Waller;  2d,  That  if  determinable,  it  was  not  properly  de- 
termined by  the  notices  that  had  been  given  :  3diy,  That  hothouse  and  greenhouse 
plants,  eiotics,  &c.  were  not  titheable.  Tbe  court  of  Exchequer  having  decreed  an  ac- 
count to  be  taken  against  the  nurserymen,  the^  appealed  to  tiie  House  of  Lords ;  and  that 
House,  af\er  hearing  counsel  upon  the  following  preliminary  point,  Whether  the  notice 
given  were  sufficient  notice  to  determine  a  composition  for  tithes;  put  this  question  to 
the  Judges  :  **  Whether  the  notice  given  on  the  bth  of  September  were  a  sufficient  notice 
to  determine  a  composition  for  tithes  from  year  to  year ;  such  years  commencing  on  the 
39th  of  Sept.r"  On  tbe  19th  April  1802,  Mr.  Justice  GtmU  delivered  the  unanimous 
opinion  of  tbe  judges  present  upon  the  said  question,  that  such  notice  whs  not  sufficient. 
Whereupon  the  judgment  complained  of  (so  far  as  it  related  to  the  cause  above  mentioned 
was  reversed.  Appeal  Pap.er9  in  Dom.  Proc.  with  MS.  Judgments.  And  vide  7  Bro. 
Caa.  in  Pari.  64,  (edited  and  continued  by  Tomlhu)  S.  C.  and  also  3  tiwill.  Titbe  Cas. 
1904.  8.  C.  and  4  Gwill.  1333. 
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was  no  evidence  to  prove  that  tbe  modus  was  actually  insisted  upon  before  the 
action ;  and  this  was  a  penal  action ;  it  now  seemed  to  the  learned  Judge,  that 
BO  dental  of  the  plaintifT's  title  at  the  trial  could  affect  the  defence  upon  the 
want  of  notice,  since  the  penalty  could  only  be  incurred  at  the  time  when  the 
titheable  subjects  were  removed,  at  which  time  the  composition  was  in  force, 
and  the  defendant  had  a  right  to  do  the  act.  Notwithstanding  this  report, 
however,  the  plaintiff's  counsel  still  insi&fted,  that,  though  there  was  no  evidence 

Siven  at  the  trial  of  a  formal  notice  from  the  plaintiff  to  the  defendant  to 
etermine  the  composition ;  yet  that  it  was  to  be  collected  from  other  facts 
proved  at  the  trial,  that  the  defendant  had  notice  of  the  determination  of  the 
composition  long  before  1808 ;  for  not  setting  out  the  tithe  of  which  year 
this  action  was  brought.  It  was  therefore  referred  back  to  the  learned  Judge 
to  report  the  evidence  tn  pleno,  which  had  not  been  at  first  considered  to  be 
necessary,  for  the  purpose  of  raising  the  objection  on  which  the  rule  had  been 
moved  for.  And  now,  upon  reading  the  further  report,  it  appeared  that  there 
had  been  a  demand  by  the  plaintiff  of  his  tithe  vicarial  from  the  defendant  in 
1806,  when  the  defendant  tendered  405.,  which  the  plaintiff  refused  to  take ; 
and  it  was  upon  this  occasion  that  the  witness  said  the  defendant  called  it  a 
moduSf  or  samtthing  of  that  sort.  That  the  plaintiff  afterwards  went  again  to 
demand  tithe  in  kind  of  the  defendant  in  1807,  when  only  the  defendant's 
wife  was  at  home ;  but  in  fact  no  composition  had  been  received  for  the  last 
tW9  years  antecedent  to  bringing  this  action. 

Park,  Topping,  and  Holroyd,  in  shewing  cause  against  the  rule,  insisted 
upon  the  facts  last  reported,  as  evidence  that  the  vicar  had  determined  the 
composition  by  a  regular  notice,  (and  a  parol  notice  is  at  any  rate  sufficient,) 
supposing  a  six  mouths  notice  to  be  necessary  in  order  to  determine  a  compo- 
sition :  but  they  intimated  doubts  whether  that  were  the  point  in  judgment  in 
the  case  of  Hemtt  v.  Adams  in  the  House  of  Lords.  The  question  there 
put  was,  whether  the  particular  notice  given  on  the  8th  of  September  to  deter- 
mine a  composition  for  tithes  ending  on  the  28th  of  the  same  month  were 
good  ;  which  the  Judges  held  to  be  insufficient. 

Lord  Ellenborough,  C.  J.  Both  law  and  convenience  require  that  some 
notice  at  least  should  be  given  to  determine  a  composition  of  tithe ;  and  if 
some  notice  be  to  be  given  (which  is  not  denied)  it  ought  to  be  an  unequivo- 
cal notice,  that  the  party  may  know  upon  what  he  is  to  depend.  But  the  ques- 
tion here  is,  whether  any  notice  at  all  has  been  given  ?  Now,  I  cannot  collect 
that,  from  the  mere  refusal  to  take  the  40s.  tendered  by  the  defendant.  Where 
there,  has  been  an  habitual  money  payment,  the  mere  demand  of  tithe  by  the 
vicar  might  mean  of  that  which  had  been  used  for  a  series  of  years  to  be  ac* 
cepted  by  him  for  tithe.  He  ought  to  have  explained  himself  further,  if  he 
meant  to  put  an  end  to  the  composition.  If  he  had  demanded  his  tithe  tit 
kindf  that  would  have  been  unequivocal.  Then,  when  the  plaintiff  refused 
the  405.  tendered  by  the  defendant,  that  might  have  been  because  there  was 
more  than  one  year  due,  or  because  they  might  have  entered  into  another, 
composition.  The  plaintiff  should  have  explained  what  he  meant :  whether 
he  meant  to  refuse  to  accept  any  composition  at  all :  for  it  lay  upon  him  to 
prove  that  the  former  composition  was  put  an  end  to :  and  if  a  party  will  rest 
on  a  verbal  expression  of  his  meaning,  when  it  is  certainly  more  convenient 
that  it  should  be  reduced  to  writing,  at  least  the  verbal  notice  should  be  une- 
quivocal, and  not  rest  upon  a  conversation  which  will  bear  different  meanings. 

Grose,  J.  said  it  would  be  very  inconvenient  if  such  loose  evidence  were 
admitted  to  determine  a  composition  of  so  long  standing* 

Le  Blanc,  J.  It  is  clear  from  the  opinion  delivered  by  the  Judges  in  the 
case  referred  to  in  the  House  of  Lords,  of  Hewitt  and  others  v.  Adams,  that 
they  thought  some  notice  was  necessary  to  determine  a  composition  for  tithe. 
The  question  put  to  them  did  not  require  their  opinion  as  to  the  length  of 
time  of  the  notice  :  and  therefore  the  answer  given  by  them  satisfied  the  ques- 
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tion  pat  to- them,  that  the  particular  notice  which  had  been  given  was  not  suffi- 
cient. But  Mr.  Justice  Bulier,  who  was  one  of  the  Judges  concurring  in 
that  answer,  stated  afterwards,  in  the  ease  which  has  been  mentioned  of  Wy^ 
hurd  V.  Tuck,  the  grounds  on  which  the  Judges  proceeded  who  had  concurred 
in  that  opinion.  Now  here  the  evidence  is,  that  in  1806  the  plaintiff  demand- 
ed of  the  defendant  in  person  his  tithes  vicariaf:  that  we  must  understand  as 
a  demand  of  the  amount :  and  at  the  same  time  40<.  was  tendered  by  the  de- 
fendant :  which  was  refused  to  be  accepted  by  the  plaintiff,  but  on  what  ac- 
count was  not  explained  by  him.  Then  again,  in  1807,  there  was  another 
conversation,  but  nothing  was  said  of  taking  tithes  in  kind.  Can  that  then 
be  consideried  as  a  notice  to  quit  given  at  that  time  ?  If  so,  it  must  have 
operated  on  both  parties.  But  if  the  vicar  in  the  next  year  had  demanded 
the  composition,  and  the  farmer  had  insisted,  that  be  had  determined  the  com- 
position the  year  before,  and  that  he  would  only  give  him  his  tithes  io  kind  : 
it  would  have  been  no  answer  for  the  farmer  to  have  said,  that  because  the 
vicar  had  refused  to  receive  the  composition  the  preceding  year,  that  operated 
as  a  notice  to  determine  it.  Therefore  by  analogy  to  other  cases  of  notice  to 
quit,  we  cannot  construe  a  mere  general  demand  of  tithe,  and  a  refusal  to  take 
the  sum  tendered,  which  had  been  before  received  by  the  vicar,  to  be  a  deter- 
mination of  a  subsisting  composition. 

Batlet,  J.  There  is  no  evidence  that  the  composition  was  determined. 
The  plaintiff  demanded  of  the  defendant  his  vicarial  tithes  :  that  rather  seem- 
ed to  be  a  demand  of  something  immediate^  and  looked  more  to  a  money  pay- 
ment than  to  tithes  in  kind ;  and  there  was  no  demand  of  tithe  in  kind  in 
future.  Then  the  evidence  is,  that  the  defendant  offered  him  405.  shewing 
that  in  his  (the  defendant's)  understanding  it  was  a  demand  of  money,  and 
that  40^.  was  all  that  was  due.  The  vicar,  however,  refused  it ;  but  that 
might  be  because  he  thought  that  more  than. one  year's  composition  was  due. 
He  leaves  this  unexplained  :  and  I  do  not  think  it  can  be  inferred  from  thence, 
that  it  was  a  notice  from  the  vicar  that  in  future  he  should  take  his  tithe  in 
kind.  I  have  said  thus  much,  not  as  supposing  that  I  have  added  any  thing 
to  the  reasons  assigned  by  the  rest  of  the  Court  for  their  opinion,  but  lest  it 
should  be  imagined  tht^t  I  do  not  fully  accord  with  my  Lord  and  my  Brothers 
in  what  they  hare  said.  But  I  would  wish  it  to  be  understood,  that  when  I 
accede  to  the  judgment  of  the  Court,  without  assigning  my  own  reasons,  it 
is  because  I  fully  agree  in  those  which  have  been  before  assigned  by  my 
Brothers.  Rule  absolute. 


Max  V.  Roberts  and  Others. 

12  East,  89.    Feb.  5, 1810. 

A  count  in  an  action  on  the  case  stating  that  the  defendants,  being  owners  of  a  ship  at 
Liverpool  bound  on  a  voyage  from  thence  to  Waterford,  the  plaintiff  shipped  goods  on 
hoard  to  be  carried  upon  the  said  voyage  by  the  defendants  and  to  be  delivered  at  W.  to 
the  plaintiff  *s  assigns;  and  thereupon  the  plaintiff  insured  the  goods  at  and  from  L. 
to  Fr. :  and  then  averring,  that  it  was  Me  duty  of  the  defendants  as  such  owners  to 
cause  the  ship  to  proceed  on  the  voyage /rom  L.  to  W'  without  deviation;  and  alleging 
a  breach  of  such  duty,  by  their  causing  the  ship  to  deviate  from  the  course  of  that 
voyage ;  after  which  she  was  lost  with  the  goods ;  and  the  plaintiff  by  reason  of 
such  deviation,  tost  his  goodn  and  the  benefit  of  his  policy,  &.c. ;  cannot  be  sustained, 
for  want  of  alleging  that  the  goods  were  delivered  to  or  received  by  the  defendants  for 
the  purpose  of  carriage,  or  that  they  had  notice  of  the  shipment ;  from  whence  a  promise 
of  duty,  founded  upon  an  agreement  to  carry  the  goocis,  might  be  inferred  :  and  also 
for  want  of  an  allegation,  that  the  defendants  undertook  to  carry  the  goods  directly 
to  W.  from  L. ;  for  though  the  ship's  ultimate  destination  might  be  fT.,  yet  she  might 
have  been  first  destined  to  other  places  on  a  coasting  voyage. 

THE  plaintiff  brought  his  action  on  the  case  in  the  Court  of  Common  Pleas 
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Rgaiast  the  defendani  Roberts,  and  eighl  other  defendants,  of  whom  Jokn 
Ames  and^one  his  wife  were  two:  and  declared  against  them  in  his  first 
coont,  that  whereas  they  were  the  owners  of  a  ship  called  the  Draper y  which 
ship,  hefore  the  time  of  the  grie? anee  after  mentioned,  viz.  on  25th  of  April 
1805,  was  lying  in  the  port  oS  Lwerpoel,  and  bound  upon  a  voyage  from  thence 
to  Waterford  in  Ireland ;  and  being  so  bound  upon  ike  said  voyage^  one  J.  T. 
skipped  on  account  of  the  plaintiff  in  the  said  skip  ten  hogsheads  of  sugar,  of 
the  value  of  375/.  to  be  carried  upon  the  said  voyage  by  the  defendants ,  and  to 
be  delivered  at  Waterford  aforesaid  (the dangers  of  the  seas  excepted)  to  the 
plaintiff  or  his  assigns,  he  or  they  paying  freight  for  the  said  goods  205.  per 
ton,  d&c. ;  and  whereupon  the  said  J,  T,  as  the  agent  of  the  plaintif,  caused 
to  be  underwritten  a  policy  of  assurance  of  the  said  ten  hogsheads  of  sugar 
valued  at  375/.  at  and  from  Liverpool  to  Waterford  aforesaid;  by  which  poli- 
cy the  i)nderwriters  took  upou  them  in  that  voyage  the  perils  of  the  sea,  &rC. 
And  then  the  plaintiff  averred,  that  the  said  hogsheads  of  sugar,  being  so  load- 
ed on  board  the  said  ship  for  the  voyage  aforesaid,  it  became,  and  was  the  duty 
of  the  defendants,  as  such  oumers,9t3  aforesaid,  to  cause  the  said  ship  to  proceed 
upon  the  said  voyage  from  Liverpool  to  Waterford  aforesaid,  without  making 
any  unnecessary  deviation  from  the  course  of  the  said  voyage  :  yet  the  defend- 
ants not  regarding  their  said  duty,  as  such  owners  of  the  said  ship,  but  neg^ 
lecting  the  same,  did  not  cause  the  said  ship  to  proceed  upon  the  said  voyage 
from  Liverpool  to  Waterford,  without  making  any  unnecessary  deviation  from 
the  course  of  the  said  voyage,  but,  on  the  contrary  thereof,  afterwards,  and  af- 
ter the  said  ship  had  sailed  on  her  said  voyage,  and  before  she  completed  the 
same,  the  defendants  wrongfully  suffered  her  to  make  an  unnecessary  deviation 
firom  the  course  of  the  said  voyage  from  L.  to  W,  with  the  said  hogsheads  of 
sugar  on  board  as  aforesaid,  viz.  from  and  out  of  the  course  of  the  said  voyage 
into  Portmlliam  Bay,  And  that  afterwards,  and  whilst  the  said  ship  re- 
mained in  the  said  bay  with  the  said  hogsheads  of  sugar  so  on  board,  she  was 
by  the  dangers  of  the  seas,  d&c.  sunk  ;  by  reason  whereof  the  said  hogsheads 
of  sugar  of  the  said  plaintiff  so  on  board  were  destroyed.  Whereupon  the 
plaintiff,  but  for  such  deviatio»  of  the  said  ship  from  and  out  of  the  course 
of  the  said  voyage,  might  and  would  by  law  have  recovered  payment  of  his 
damages  so  by  him  sustained  by  such  loss  by  virtue  of  the  said  policy  of  in- 
surance :  but  by  reason  and  means  of  such  deviation  in  the  said  voyage  as 
aforesaid,  and  on  no  other  account  whatsoever,  the  said  insurance  so  as  afore- 
said made  on  the  said  hogsheads  of  sugar,  became  and  was  avoided  and  of  no 
avail,  and  the  kaid  underwriters  became  and  were  exonerated  and  discharged 
from  all  sums  that  would  otherwise  have  been  due  and  payable  from  them  un- 
der their  said  insurance,  for  and  in  respect  of  the  said  loss  so  sustained  by  the 
plaintiff  as  aforesaid  ;  and  in  consequence  thereof,  the  plaintiff  failed  in  the  re^ 
covery  of  the  said  sums  of  money  in  certain  actions  brought  by  the  said  J,  T. 
as  agent  of  the  plaintiff  as  aforesaid,  for  and  on  account  of  the  said  plaintiff, 
against  the  said  underwriters  on  insurances,  viz.  against  one  D.  31,  &c.  with- 
out knowing  or  being  apprised  of  such  deviation  as  aforesaid,  and  became 
liable  to  pay  and  did  in  fact  pay  divers  sums,  to  wit.  500/.  for  and  in  respect 
of  the  cosU  and  charges  as  well  as  of  the  defence  of  the  said  D,  M.  &c.  of 
such  actions,  as  of  the  prosecution  thereof  by  the  said  J,  T,  the  agent  of  the 
plaintiff  aforesaid.  There  was  a  second  count  stating  the  circumstances  in  a 
similar  manner,  and  alleging  that  it  was  the  duty  of  the  defendants  (in  respect 
thereof,)  as  such  owners  of  the  said  ship,  to  have  made  such  voyage  by  and  ac- 
cording to  the  direct,  usual,  and  customary  way  and  passage,  without  devia- 
tion  and  departure  from,  or  delay  or  hindrance  in,  the  same,  without  reasonable 
or  sufficient  cause  for  so  doing,  in  order  that  the  plaintiff,  so  being  such  pro- 
prietor of  the  said  hogsheads  of  sugar,  and  having  caused  such  assurance  to  be 
made  thereon,  might  not  lose  the  benefit  of  such  assurance.  And  then  it  pro- 
ceeded  to  allege  as  a  breach,  that  the  defendants  did  not  m^k'^  suc^  vnvaire 
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with  their  said  ship  by  and  according  to  the  direct,  usual,  and  customary  pas- 
sage, without  deviation,  d&c.  but  wrongfully  deviated  from  the  direct,  usual, 
and  customary  passage,  d&c. ;  and  so  concluded  as  the  former  count 

To  this  declaration  three  of  the  defendants  pleaded  Not  guilty,  and  the  rest 
(including  John  Ames  and  Janet  his  wife)  suffered  judgment  by  default.  And 
the  cause  went  down  to  be  tried  at  Guildhall,  in  C.  P.,  before  the  Chief  Jus* 
tice,  upon  the  issue  between  the  plaintiff  and  the  three  defendants  who  pleaded 
to  issue,  and  to  assess  the  plaintiff's  damages  against  the  six  other  defendants 
who  suffered  judgment  by  default.  The  jury  found  the  three  defendants  who 
pleaded  to  issue,  not  guilty  :'  and  assessed  damages  and  costs  against  the  six 
defendants  who  suffered  judgment  by  default  The  plaintiff  thereupon  en- 
tered a  noli  prosequi  as  to  the  husband  John  AmeSy  and  Janet,  his  wife,  two  of 
those  six  defendants,  and  prayed  his  judgment  against  the  remaining  four  de- 
fendants. The  judgment  of  the  Court  of  Common  Pleas  thereupon  was,  that 
the  plaintiff  should  take  nothing  by  his  writ,.  &c.;  upon  which  judgment  the 
plaintiff  Max  brought  a  writ  of  error,  and  assigned  for  error,  that  judgment 
ought  to  have  been  given  for  him  to  have  recovered  againftt  the  four  defend- 
ants his  damages  assessed  by  the  jury  against  them.  To  which  assignment  of 
error  all  the  original  defendants  (except  John  Ames  and  his  wife,  in  respect  to 
whom  a  noli  prosequi  had  been  entered)  pleaded  tit  nuUo  est  erratum. 

This  writ  of  ^error  was  twice  argued :  the  first  time  in  this  court,  io  Mich. 
49  Geo.  3,  by  Taddy  for  the  plaintiff,  and  Pamther  for  the  defendants :  and 
the  second  time  in  the  Exchequer  Chamber,  before  all  the  judges,  by  the  At" 
tomey-Oeneral  for  the  plaintiff,  and  Lowes  for  the  defendants.  The  argument 
turned  principally  upon  the  question,  whether  in  an  action  on  the  case,  which 
is  laid  in  tort  against  two  or  more,  founded  upon  the  alleged  breach  of  a  joint 
contract,  one  or  more  of  the  defendants  n^ay  be  found  guilty  and  the  others 
acquitted,  according  to  the  doctrine  of  this  Court  in  Govett  v.  Radnidge  and 
Others  (3  East,  62) ;  considering  the  tort  or  breach  of  the  duty  resulting 
from  the  contract  to  be  the  gist  of  the  action,  and  not  the  contract  itself  out 
of  which  it  aifose :  or  whether,  as  the  Court  of  C.  B.  decided  in  Powell  v. 
Layton  (2  New  Rep.  365),  the  contract  to  be  the  gist  of  the  action,  as  well 
when  declared  on  in  an  action  on  the  case  for  a  tort  in  the  breach  of  the  duty 
resulting  from  it,  as  in  assumpsit  upon  the  promise  and  undertaking  expressed 
or  implied  in  the  terms  of  the  contract  itself,  in  which  vi6w  a  defendant  sued 
alone  in  an  action  on  the  case  might  plead  in  abatement  that  he  had  contract- 
ed jointly  with  others.  The  case  was  argued  at  much  length,  and  a  difference 
of  opinion  was  understood  to  prevail  amcHigst  the  judges  upon  the  question  ; 
but  as  the  principal  authorities  are  collected  in  the  reports  of  the  two  con- 
flicting cases,  and  the  judgment  now  delivered  turned  upon  a  collateral  point ; 
and  as  another  case  is  now  depending  in  this  court,  IVedll  v.  King  and  Ano^ 
ther,  post  452,  in  which  the  6ame  point  is  intended  to  be  raised,  it  is  unneces- 
sary here  to  recapitulate  the  arguments.     In  this  term. 

Lord  Ellenborouoh,  C.  J.  after  stating  the  record,  as  above  set  forth,  pro- 
ceeded— ^This  writ  of  error  after  having  been  twice  argued  here,  was  adjourn- 
ed into  the  Exchequer  Chamber ;  as  it  was  supposed  that  a  decision  in  this 
case  might  settle  and  put  at  rest  a  question  upon  which  contrary  judgments 
had  lately  been  given  in  this  court  and  in  the  Common  Pleas.  The  judgment 
of  this  Court  was  in  the  case  of  Govett  v.  Radnidge  and  Others,  3  East,  62, 
and  that  of  the  Common  Pleas  in  Powell  ▼.  Layton,  2  New  Rep.  365.  And 
it  has  since  accordingly  been  argued  by  counsel  before  the  twelve  judges  in 
the  Exchequer  Chamber,  and  then,  and  at  a  further  meeting  held  for  the  same 
purpose,  fully  considered  by  them :  and  upon  such  consideration  they  were 
unanimously  of  opinion,  that  both  the  counts  of  this  declaration  are  so  de* 
fective  in  several  material  respects  (perfectly  collateral  to  the  grounds  of  ob- 
jection argued,  and  upon  whieh  the  determination  of  the  Judges  was  sought,) 
that  no  judgment  coidd  be  given  for  the  plaintiff  upon  either  of  them :  the 
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main  question,  upon  which  the  determination  of  the  judges  was  sought,  being 
(it  will  be  recollected)  whether  a  verdict  could  consistently  with  the  rules  of 
law  be  given,  acquitting  some  defendants  and  finding  others  guilty,  in  such 
an  action  as  the  present.  The  first  count  of  the  declaration  alleges  a  ship- 
ment by  the  plaintiff  of  goods  on  board  a  vessel,  of  which  the  defendante  are 
stated  to  be  owners ;  but  it  does  not  proceed  to  state  that  such  goods  were 
delivered  to  or  received  by  the  defendants,  or  that  the  defendants  in  any  man- 
ner ever  had  notice  of  the  fact  of  such  shipment.  So  that  in  this  count  there 
is  not  only  a  want  of  any  words  importing  a  promise  by  the  one  party  to  the 
ther,  but  there  is  also  an  entire  absence  of  all  circumstances  or  facts  from 
which  any  promise  or  agreement  could  be  implied,  or  duty  inferred  between 
them  in  re^pect  to  such  goods.  Neither  is  it  alleged  in  either  of  the  counts 
(which  would  have  been  further  necessary,  supposing  a  delivery  of  the  goods 
in  question  to  the  defendants,  and  an  acceptance  by  them  for  the  purpose  of 
carriage  had  been  charged),  that  the  defendants  undertook  to  carry  the  goods 
dirtctly  for  Waterford ;  because^  independently  of  any  restraint  upon  the 
ship-owner,  arising  from  the  agreement  on  the  subject,  the  ship  may  make  as 
many  intermediate  rests  and  stages  in  the  course  of  its  voyage,  (and  in  the 
case  of  coasting  voyages,  or  voyages  to  places  near  home,  it  usually  does  so) 
as  the  ordinary  convenience  of  its  employers  and  nature  of  its  service  may 
require.  Upon  a  record,  therefore,  so  essentially  defective  as  this  is  in  the 
particulars  I  have  mentioned,  it  is  enough  to  say,  that  we,  together  with  all 
the  other  judges,  were  of  opinion,  that  the  judgment  given  below,  which  was 
that  the  plaintiff  should  take  nothing  by  his  writ,  was  properly  given  :  and  of 
course,  t^at  it  is  fit  that  the  judgment  there  given  for  the  defendants  in  error 
should  be  affirmed  by  us. 

Judgment  affirmed. 


Doe,  on  the  several  Demises  of  J.  Hayne,  of  his  Majesty  King 
George  IIL,  and  of  others  t;.  Elizabeth  Redfern,  Widow. 

12  East,  96.    Feb.5,lBlQ. 

The  Bttitft.  8  H.  6.  c.  16, and  18  H.  6.  e.  6,  prohibiting  the  granting  to  farm-of  lands  aeised 

'  into  the  king's  hands,  upon  inquest  before  escfaeators,  until  such  inquest  be  returned  in 
the  Chancery  or  Exchequer,  and  for  a  month  afterwards,  if  th$  king''  <^'«  ^i  ^ke  same 
be  not  found  of  record^  unless  to  the  party  grieved  who  shall  have  tendered  his  traverse 
to  such  inquest ;  and  avoiding  all  grants  made  contrary  thereto ;  extend  to  the  case  of 
an  escheat  upon  the  death  of  the  tenant  last  seisedj  without  heirs,  where  no  immedi- 
ate tenure  of  the  crown  was  found  by  the  inquest.  And  as  the  crown  could  not  grant 
to  a  stranger  in  such  a  case  without  office,  neither  can  the  plaintiff  in  ejectment  recover 
upon  the  demise  of  the  crown. 

And  the  8th  section  of  stat.  2  &.  3  Ed.  6.  c.  8,  (which  is  in  general  terms,  and  not  con- 
fined to  the  particular  inquisitions  mentioned  in  other  clauses  of  the  act)  extends  to 
avoid  any  such  inquisition  or  office  before  escheators,  not  finding  of  whom  the  lands 
ere  bolden ;  io  the  same  manner  as  if  the  jury  had  expressly  found  their  ignorance  of 
the  tenure  :  and  a  melius  inquirendum  shall  be  awarded. 

duere.  Whether  at  common  law,  upon  the  death  of  the  tenant  last  seised  of  the  land, 
without  heirs,  the  right  and  possession  must  be  jjresumed  to  be  immediately  in  the 
crown,  without  office,  as  though  the  person  last  seised  were  the  king's  immediate  ten- 
ant; the  Icing's  title  not  appearing  by  any  matter  of  record,  and  the  possession  not 
having  been  vacant  firom  the  death  of  the  tenant  last  seised. 

THIS  ejectmeDt  wae  broagbt  on  the  several  demines  of  John  Hayne, 
deceased,  the  king  in  right  of  his  crown.  EHzabeth  Hayne,  widow,  and  T, 
BoHon,  as  exeeatrix  and  executor  of  the  said  John  Hayne,  and  the  said  Eliz, 
Hayne,  as  executrix  of  the  said  John  Hayne,  to  recover  a  messuage  and  38 
acres  of  land  in  the  possession  of  the  defendant,  situated  at  Clifton  in  the  par- 
ish of  Ashhome^  in  the  conntj  of  Derby.    At  the  tria]  before  Bayky,  J.  at 
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Derby,  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  court 
on  the  following  case. 

By  indentures  of  lease  and  release  of  the  1st  and  2d  of  April,  1737,  Rd. 
Taylor  conveyed  the  premises  in  question  to  Roger  Johnson  and  Elizabeth 
his  wife,  and  to  the  heirs  of  the  said  Roger  Johnson,  to  hold  the  same  ilnto 
the  said  Roger  Johnson  and  Eliz.  his  wife,  and  the  heirs  of  Roger  Johnson  for 
ever,  of  the  chief  lord  or  lords  of  the  fee,  by  the  rents  and  services  due  and 
of  right  accustomed.  By  virtue  of  which  Roger  Johnson  entered  thereon, 
and  died  seised  thereof  without  heirs,  on  the  28th  of  August  1740.  Eliz, 
Bradbury  (called  in  the  said  deed  the  wife  of  Roger  Johnson,  but  not  being 
in  fact  his  wife,)  died  on  the  23d  of  Jan.  1791.  By  a  commission  of  escheat, 
dated  17th  <>(  June  1794,  directed  to  certain  commissioners  therein  named; 
reciting  that  it  was  understood,  that  the  said  Roger  Johnson  was  born  a  bastard, 
and  died  without  lawful  issue,  and  that  be  was,  at  the  time  of  his  death,  seisc^d 
in  fee  simple,  or  otherwise,  of  certain  lands  in  the  county  of  Derby :  the 
commissioners  were  authorized  to  inquire,  as  well  by  the  oaths  of  good  and 
lawful  men  of  the  said  county,  and  the  examination  of  witnesses  upon  oath,  as 
otherwise,  whether  the  said  Roger  Johnson  was  a  bastard,  or  not,  and  whether 
he  died  without  lawful  issue,  or  not,  and  on  what  day.  and  year,  and  where  he 
died,  and  what  lands  and  tenements,  and  of  what  annual  value,  ha  had  in  the 
said  county  at  the  time  of  his  death,  and  of  whaf  person  or  persons  the  same 
were  holden,  and  by  what  services^  and  what  estate  or  interest  he  had  therein, 
and  in  whose  hands  they  then  were,  and  who  had  taken  and  received  the 
mesne  profits  thereof  since  his  death,  and  to  what  amount,  and  also  of  all  other 
matters  and  circumstances  which  they  should  judge  fit  and  necessary  to  ba 
inquired  of  touching  the  matters,  &c.  An  inquisition  was  taken  under  and 
by  virtue  of  the  above  commission  on  the  25th  of  July  1794,  before  Daniel 
Parker  Coke,  John  Balguy  and  Nathaniel  Goodwin  Clarke,  Esqrs.,  three  of 
the  commissioners ;  when  it  was  found  by  the  jury,  that  Roger  Johnson  was 
not  a  bastard,  and  that,  at  the  time  of  his  death,  he  was  seised  of  the  remainder 
in  fee  expectant  on  the  death  of  Eliz.  Bradbury  of  and  in  the  premises  in 
question  under  the  indentures  of  lease  and  release  before  mentioned ;  and  that 
be  died  in  August  1740,  without  any  heir  of  bis  body,  or  any  right  heirs  capa- 
ble of  enjoying  the  premises ;  and  that  the  premises  were  at  his  death  of  about 
the  yearly  value  of  28/  ;  and  that  the  rents  of  part  of  the  premises  then  in  the 
possession  of  Halksworth,  and  of  the  yearly  value  of  20/.,  had  been  received  by 
Elizabeth  Bradbury  from  the  time  of  the  death  of  Roger  Johnson  until  her 
death  on  the  23d  of  January  1791,  and  since  that  time  the  same  has  been 
received  by  John  Redfern  of  Derby ;  and  that  a  close,  the  residue  of  the 
said  premises,  then  in  the  occupation  of  T,  Bradbury,  had  been  possessed 
by  him  since  the  death  of  Roger  Johnson  without  any  rent  paid  for  it  to  any 
person,  and  that  the  whole  of  the  prembes  were  then  in  the  possession  of  /. 
Halksworth  and  jT.  Bradbury,  But  it  was  not  found  of  what  person  or  per- 
sons  the  premises  were  holden,  nor  by  what  services.  The  above  inquisition 
was  duly  sealed  and  returned.  The  person  who  was  in  possession  as  tenant  at 
the  time  the  inquisition  was  taken  attended  as  a  witness  by  the  desire  of  the 
defendant  who  is  the  widow  of  the  said  John  Redfern  ;  and  Mr.  Simpson,  an 
attorney,  (now  deceased)  also  attended  the  inquisition  on  behalf  of  the  defend* 
ant,  and  cross-examined  witnesses.  By  indenture  of  lease  under  the  Exche- 
quer seal,  dated  the  17th  of  April,  1807,  his  majesty  demised  and  granted  to 
John  Hayne,  his  executors,  &c.  the  premises  in  question,  to  hold  from  the  5th 
of  April  1797,  for  the  term  of  31  years,  under  the  yearly  rent  therein  mention* 
ed.  The  said  John  Hayne  died  in  January  1808,  having  by  his  will  appointed 
his  widow  Eliz.  Hayne  and  Thomtu  Bolton  executrix  an4  executor  thereof; 
and  the  will  was  duly  proved  by  Eliz.  Hayne.  If  the  plaintiff  ivere  entitled 
tp  recover,  the  verdict  was  to  be  entered  accordingly :  otherwise,  a  verdict 
was  tp  be  entered  for  the  defendanu    The  case  was  argued  in  the  last  term. 
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Balguy  Jan.  for  the  plaintiff.  The  first  objection  made  to  the  inquisition, 
by  the  defendant,  is,  that  the  return  does  not  find  of  tohom^  and  by  what  ser- 
vices,  the  lands  were  holden,  and  is  therefore  avoided  bj  the  stat.  2  &  3  Ed.  6. 
c.  8  :  and  another  objection  made  is  founded  on  the  stats.  8  H.  6.  c.  16,  and  18 
,H.  6.  c.  6,  avoiding  grants  of  lands  seised  into  the  king's  hands  before  ofiice 
found  and  returned,  d&c.  for  a  month,  &c.  But  the  plaintiff's  claim  under 
the  crown  may  be  supported,  independently  of  those  facts,  upon  general  prin- 
ciples. For,  1st,  It  is  a  maxim  of  law  that  all  lands  and  tenements  are  hol- 
den  mediately  or  immediately  of  the  crown.  Co.  Lit.  1 ,  and  Wright's  Te- 
nures, 58,  9,  196.  [This  was  not  disputed.]  2dly,  It  follows  of  course,  that 
in  the  absence  of  proof  of  any  mesne  tenure,  the  presumption  of  law  is,  that 
lands  are  holden  immediately  of  the  crown :  and,  3d]y,  It  also  follows  upon 
the  principles  of  the  common  law,  that  where  the  king's  tenant  dies  without 
heirs,  the  lands  of  which  he  died  seised  vest  immediately  in  the  crown,  before 
office  found,  if  there  be  no  statutable  provision  to  the  contrary.  [These 
positions  being  also  admitted,  Lord  Ellenboreugh,  C.  J.  said  :  Are  we  to  take 
it  for  granted  that  in  the  absence  of  proof  of  any  mesne  tenure  the  presump- 
tion of  law  is,  that  the  lands  are  holden  immediately  of  the  crown,  so  as  to 
vest  in  the  king,  without  office  found,  upon  the  death  of  the  tenant  last  seised 
without  heirs,  when  in  this  very  case  a  commission  hto  issued  for  the  purpose 
of  inquiry,  amount  other  things,  of  what  person  or  persons  the  lands  were  hol^ 
den ;  which  commission  issues,  because  the  king  is  in  doubt  of  the  matter,  and 
for  the  purpose  of  clearing  that  doubt  ?]  The  only  objection  made  is  upon  the 
statutable  provision  of  the  2  &  3  Ed.  6.  c.  8,  **  an  act  for  finding  of  offices  be- 
fore escheators,"  which  enacts  (s.  8,)  "that  where  any  inquisition  or  office  shall 
**  be  founden  by  these  words,  or  like,  Quodde  quo  vel  de  quibus  tenemenia  pres- 
"  dicta  tenentur  juratores  pradicti  ignorant ;  or  else  founden  holden  of  the 
"  king  perqucB  servicia  ignorant,  or  such  like  ;  that  in  such  case  such  tenure 
'*  so  uncertainly  founded,  de  quo  vel  quibus  tenementa  prtBdicta  tenentur  igno- 
**  rant,  shall  not  be  taken  for  any  immediate  tenure  of  the  king :  nor  such 
**  tenure  so  founden  of  the  king,  per  qua  servicia  ignorant,  shall  not  be  taken 
"  any  tenure  in  capite ;  but  in  such  cases  a  melius  inquirendum  to  be  awarded, 
**  as  hath  been  accustomed  m  old  times ;  any  usage  of  later  time  to  the  con- 
**  trary  notwithstanding."  These  words  indeed  are  general,  but  they  must  be 
construed  with  reference  to  the  whole  scope  of  the  act ;  and  the  inquisitions 
mentioned  in  that  clause  must  be  taken  to  relate  and  be  eonfined  to  the  inqui- 
sitions and  offices  mentioned  in  the  other  clauses,  and  not  to  extend  to  all  in- 
quisitions in  general.  The  2d  and  3d  clauses  extend  only  to  protect  chattel 
and  copyhold  interests,  and  persons  having  interested  in  rent,  common,  or  profit 
apprendre,  for  term  of  years,  life,  or  otherwise,  out  of  any  lands,  &c.  contained 
in  any  office  or  inquisition  where  the  king  is  entitled  to  bold  such  lands.  The 
4th  aiid  5th  clauses  protect  the  heirs  of  the  kipg's  tenants  found  to  be  of  less 
age  than  they  really  are.  The  6th  section  gives  a  traverse  to  the  true  heir  or 
party  grieved  against  untrue  offices  found  in  respect  to  the  heirship,  lunacy, 
ideocy,  or  death  of  parties  interested.  The  7th  section  gives  a  traverse,  or 
monstrans  de  droit,  to  the  party  interested  against  untrue  inquisitions  of  trea- 
son, felony,  or  praemunire,  giving  title  by  double  matter  of  record  to  the  king. 
It  is  to  these  sev^al  inquisitions  only  that  the  general  provisions  in  the  8th 
clause  must  be  ikken  to  apply.  But  then  it  is  objected,  that  by  the  stat.  8  H. 
6.  c.  16.  "  No  lands  seised  into  the  king's  hand  upon  such  inquest  taken  be- 
"  fore  the  escheators  or  commissioners  shall  be  in  any  wise  let  or  granted  to 
"  ferm  by  the  chancellor  or  treasurer  bf  England,  or  any  other  the  king's  offi- 
**  cer,  until  the  same  inquests  and  verdicts  be  fully  returned  in  the  Chancery  or 
*'  Exchequer ;  but  all  such  lands  shall  entirely  and  continually  remain  in  the 
"  hinges  nands  until  the  said  inquests  and  verdicts  be  returned,  and  by  a  month 
"  after  the  same  return ;  if  it  be  not  so  that  the  parties  grieved  by  the  same 
*'  inquests  or  putting  out  of  their  lands  come  into  the  Chancery  and  proffer 
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'^tbemselres  to  traverse  the  said  inquests,  and  then  offer  to  take  the 
^*  same  lands  to  ferm :  and  if  they  do  so,  that  then  the  same  lands  be  com- 
"  mitted  to  them,  if  they  shew  good  evidence  proving  their  traverse  to 
"be  true,  after  the  form  of  the  stat.  36  Ed.  3.  st.  1.  c.  13,  to  hold  until 
**  the  issue  taken  upon  the  same  traverse  be  found  for  the  king,"  dz.c.  But 
this  statute  applies  not  to  cases  where  the  king  is  in  possession  before 
office  found,  as  upon  the  death  of  his  own  tenants  in  capite  without  heirs ;  but 
only  to  cases  where  an  inquest  is  necessary  td  perfect  the  king's  title,  as  in 
cases  of  forfeiture,  or  entry  for  condition  broken.  The  preamble  of  the  8  H. 
6,  speaks  of  the  disherison  of  the  subject  by  means  of  the  irregular  and  wrong- 
ful inquests  taken  by  escheators,  by  which  the  lands  of  persons  had  been  seised 
into  the  king's  hands  and  let  to  farm  before  such'  inquests  returned :  but  that 
cannot  apply  to  a  case  where  there  are  no  heirs  of  the  tenant  last  seised ;  and 
where  the  king  is  so  completely  in  possession  before  office  fodnd  that  he  may 
maintain  a  writ  of  intrusion  against  any  who  disturb  him.  The  stat.  18  H. 
6.  e.  6,  does  not  carry  the  objection  further ;  it  recites  the  stat.  8  H.  6,  giving 
to  the  party  grieved  his  traverse,  and  the  evasions  of  it ;  and  then  it  avoids  all 
grants  of  lands  seised  &c.  before  inquisition  found  and  returned  into  Chancery 
or  the  Exchequer  for  a  month,  unless  such  grants  be  made  to  those  who  have 
tendered  their  traverses  as  provided  for  by  the  former  act :  but  that  must  still 
be  understood  of  such  cases  where  the  inquest  of  <^ce  is  necessary  to  entitle 
the  king  to  enter,  and  not  merely  to  notify  to  him  the  locality  and  value  of  the 
lands,  which,  having  been  held  by  his  own  immediate  tenant,  vested  upon  his 
death,  without  heirs,  in  possession  in  the  king,  16  Vin.  Abr.  79,  office,  B. 
mentions  two  sorts  of  offices ;  one  which  vests  the  estate  and  possession  of 
land  in  the  king  where  he  had  only  a  right  or  title  before ;  and  which  is  called 
"  office  of  instituting ;"  of  which  the  instances  put  are  of  purchases  in  mort- 
main^  or  by  an  alien,  villein  of  the  king,  or  felon :  the  other,  which  is  called 
the  *'  office  of  instruction  ;''  which  is  where  the  estate  is  lawfully  in  the  king 
before,  but  the  particularity  of  the  land  does  not  appear  of  record ;  as  in  case  of 
attainder  for  high  treason  under  the  stat.  33  H.  8.  c.  20 ;  oi^  if  the  king's  own 
tenant  commit  felony,  and  be  attainted  and  die  :  in  these  and  other  such  cases, 
says  the  book,  (which  must  include  the  death  of  the  king's  tenant  without 
heirs)  the  estate  is  in  the  king,  without  any  office.  For  this  is  cited  Page's 
case,  5  Rep.  52,  and  a  note  is  subjoined  from  Gilb.  Hist.  Exch.  132-— 4  in 
which  it  is  stated,  that  the  king's  officers  may  not  enter  upon  any  other  man's 
possession  till  the  jury  have  found  the  king's  title  :  but  that  where  the  king's 
title  appears  of  record,  his  officers  may  enter  without  ^any  office  found ;  as 
where  the  lands  are  held  of  the  crown,  and  the  tenant  dies  without  heir.  And 
Yonge  V.  Conway,  Salk.  7,  is  to  th&  same  purpose.  [Lord  ElUnborough,  G.  J. 
As  all  lands  are  held  mediately  or  immediately  of  the  crown,  must  not  that 
passage  in  Gilbert  be  understood  of  lands  which  already  appear  by  matter  of 
record  to  be  held  immediately  of  the  crown  7  In  the  case  in  Savill  the  party 
is  stated  to  have  held  of  tlie  crown  in  capite.  But  here  is  another  person  in 
possession,  not  having  paid  rent  to  the  crown,  whose  possession  must  therefore 
be  presumed  to  be  adverse,  and  may  turn  out  to  be  a  legal  one  :  or  there  may 
be  a  mesne  lord.  The  inquiry  is  directed  to  ascertain  these  matters.]  There 
was  sufficient  evidence  to  warrant  the  jury  in  finding  that  the  tenant  last  seised, 
who  died  without  heirs,  held  immediately  of  the  king,  in  the  absence  of  all 
proof  to  the  contrary.  [Le  Blanc,  J.  Then  that  fact  ought  to  have  been  so 
found  in  the  inquisition.  If  it  be  a  presumption  of  law  that  the  tenant  last 
seised  held  immediately  of  the  king,  unless  the  contrary  be  shewn,  then  the 
jury  would  have  been  warranted  in  finding  the  fact ;  but  they  have  not  found 
it.  BayUy,  J.  When  there  is  a  proper  office  found,  that  is  notice  to  all  per- 
sons who  have  claims  to  assert  them,  and  the  mesne  lord,  if  any,  may  then 
come  in  and  claim :  it  is  an  inquisition  in  rem :  but  an  ejectment,  which  is 
only  to  recover  a  chattel  interest,  is  no  notice  to  the  mesne  lord,  or  to  any 
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other  persons.]  He  then  adverted  to  the  demise  laid  from  the  king :  but  the 
Court  said,  that  the  question  was  the  same  upon  that  demise  as  upon  the  de- 
mise of  the  king's  grantee. 

Copley,  contra,  admitted,  that  upon  the  death  of  the  king's  tenant,  without 
heirs,  the  k'lna  is  taken  to  be  in  the  actual  possession  of  the  land  before  office 
found :  and  though  the  inquisition  does  not  find  that  the  tenant  last  seised 
who  died  was  the  king's  immediate  tenant,  and  therefore  he  was  entitled  to 
avail  himself  of  that  omission ;  yet  he  was  prepared,  he  said,  to  argue  the  case 
upon  the  supposition,  that,  in  the  absence  of  any  proof  to  the  contrary,  the 
presumption  of  law  was,  that  every  person  held  immediately  of  the  crown ; 
and  still  be  contended,  that  till  office  found  the  king  could  not  grant  the  estate 
to  another  by  force  of  the  statutes  referred  to.  Staunford  (Prerogative,  fa 
54,)  speaking  of  the  king's  seisin,  possession,  or  title,  says,  that  there  may  be 
8  possession  in  law  in  the  king  as  well  as  a  possession  in  deed,  which  posses- 
sion in  law  h  ever  without  office  or  other  matter  of  record ;  as  when  posses- 
sion is  cast  on  the  king  by  descent,  reverter,  remainder,  or  escheat :  and  the 
king,  he  adds,  may  make  it  a  possession  in  deed  6y  entry  or  seizure;  but  not 
to  make  it  a  pppsession  in  deed  fry  his  grants  because  of  the  stat.  18  H.  6.  c.  6, 
which  avoids  all  letters  patent  made  of  lands  before  office  found  and  returned, 
or  within  one  month  after,  but  only  to  him  that  tendereth  his  traverse :  and 
yet,  he  says,  the  seisin  remains  in  the  king  as  at  common  law,  though  not  in 
deed,  until  such  time  as  he  had  made  a  seisin  or  entry  by  his  esoheator,  or  a 
grant  thereof,  which  waiveth  both  to  a  seizure  and  grant,  in  such  cases  where 
Uie  grant  may  be  good,  and  not  restrained  by  statute.  For  an  office  that  en- 
titleth  the  king  to  the  possession  is  sufficient  by  itself,  without  any  seizure  or 
entry  of  the  escheator,  to  make  a  iK>ssession  in  deed  in  the  kinff,  if  the  posses- 
sion were  vacant  when  the  ojfice  was  found.  But  if  the  possession  were  not  va- 
cant, but  another  than  he  in  whose  right  the  king  seiseth  was  tenant  thereof  at 
the  time  of  finding  the  office,  then  must  the  king  enter  or  seise  fry  his  office  before 
the  possession  in  deed  shall  bejudged  in  him.  And  this  is  not  inconsistent  with 
the  doctrine  in  Willion  v.  Berkley,  Plow.  229,  that  if  the  king's  tenant  die 
without  heir,  the  freehold  and  possession  in  law  is  presently  in  the  king  with* 
out  office.  But  the  same  distinction  is  recognized  in  Bro.  office  devant 
Escheator,  pi.  56,  (which  cites  29  H.  8,)  that  if  the  king  grant  land  for  life, 
and  afterwards  the  grantee  die ;  yet  the  king  cannot  grant  this  over  until  the 
death  be  found  by  office ;  and  this  by  the  stat.  18  H.  6.  So  also  in  the  case 
of  attainder  for  high  treason,  the  actual  possession  and  seisin  of  the  land  is  by 
stat.  33  H.  8.  c.  20.  s.  2,  in  the  king  before  office  :  yet  until  office  found  and 
returned,  &c.  or  something  equivalent,  it  was  questioned  in  Dy.  145,  b. 
whether  a  grant  by  the  king  of  the  forfeited  lands  were  not  within  the  prohibit 
tion  of  the  stat.  18  H.  6.  In  Saville,  70,  where  the  queen  granted  a  lease,(a) 
with  a  proviso  to  be  void  if  the  rent  reserved  were  in  arrear  for  10  days,  Man^ 
wood  held,  that  though  the  freehold  were  in  the  queen,  yet  she  could  not  make 
a  lease  or  grant  thereof  without  office  found  and  returned ;  and  that  by  the 
stat.  18  H.  6.  c.  6  :  quod  fuit  concessum  per  totam  Curiam.  And  the  Court 
further  held,  that  an  office  found  and  returned  afterwards  would  not  make 
an  intermediate  lease  good  by  relation.  Other  instances  are  stated  in  Bro. 
office  devant  Escheator,  pi.  14,  and  Fitz.  Abr.  Graunt.  pi.  91,  where,  though 
the  possession  shall  be  deemed  in  law  to  be  in  the  King  before  office,  yet  he 
cannot  grant  till  office  found  and  returned  by  the  18  H.  6.  o.  6.  It  is  con* 
tended,  however,  that  an  office  has  in  effect  been  found  in  this  case  for  the 
king,  because  it  is  not  found  in  the  inquisition  that  the  lands  were  holden  of 

(a)  The  report  stateii  the  lease  to  have  been  for  20  Tears,  and  yet  supposes  the  princi- 
pal question  made  by  the  Court  to  have  been,  Whether  the  freehold  were  in  the  queen. 
The  question  more  probably  made,  was,  Whether,  the  freehold  being  in  the  queen,  she 
could,  by  virtue  of  the  proviso  avoiding  the  lease,  upon  the  mere  DOD-payment  of  the 
reitt  for  10  days,  re-grant  or  re-deu)ise  without  office  found. 
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any  intermediate  lord,  the  presumption  of  ]aw  is  that  they  were  holden  im« 
mediate]  J  of  the  king.  But  such  a  presumption  could  not  have  been  made 
even  at  common  law  from  the  mere  silence  of  the  inquisition,  nor  would  it 
from  thence  have  been  taken  to  have  been  an  immediate  tenure  of  the  king 
in  chief,  but  a  melius  inquirendum  would  have  issued  :  a  fortiori  since  the 
statute.  Dy.  155,  b.  292,  a.  Co.  Lit.  77,  b.  2  Inst.  093.  Register,  293,  b. 
Inche  V.  Roll,  Hob.  50,  Barham's  case.  Ley.  23.  Milntr's  case,  ib.  26.  There 
is  nothing  then  in  principle  to  limit  the  construction  of  the  stat.  2  and  3  Ed. 
6.  c.  8.  s.  8,  to  any  particular  kinds  of  office,  and  the  words  of  that  clause  are 
genera],  extending  to  "  any  inquisition  or  office,"  and  directing  a  melius  in* 
quirendum  to  be  awarded  if  the  jury  return  ignorant  as  to  the  person  of  whom, 
or  the  services  by  which,  the  tenement  was  holden :  and  expressly  declaring 
that  the  tenure  so  uncertainly  fodnd  shall  not  be  taken  for  any  immediate  ten* 
ure  of  the  king.  Lord  Coke,  Co.  Litt.  77,  b.  says,  that  this  was  but  a  declara* 
tion  of  the  common  law,  and  calls  it  a  right  profitable  statute,  and  beneficial 
for  the  subject.  And  no  limitation  has  been  put  on  these  words  in  any  case, 
which  would  probably  have  occurred  if  they  had  not  been  always  considered 
to  be  general.  Then  nothing  having  been  found  in  this  inquisition,  of  whom 
and  by  what  services  the  lands  were  holden,  it  is  the  same  as  if  the  jury  had 
found  ignoramus.  Houses  case,  Cro.  Jac.  41. 

Then  as  to  the  demise  from  the  crown ;  it  has  been  doubted  whether  the 
king  can  maintain  an  ejectment ;  but  at  any  rate  the  stats,  of  H.  0,  preclude 
the  king  from  letting  or  granting  to  farm,  until,  ^x.  The  action  of  ejectment 
by  the  king  supposes  him  to  have  been  tamed  out  of  possession,  which  cannot 
be ;  for  if  he  be  entitled  at  all,  he  is  presumed  to  be  in  possession :  and  though 
ejectment  be  a  fictitious  proceeding,  yet  it  must  be  consistent  throughout,  and 
the  lessor  must  not  only  have  in  himself,  but  be  capable  of  conveying  to  the 
plaintiff,  a  legal  interest.  So  an  intruder  is  not  supposed  to  put  the  king  out 
of  possession ;  and  therefore  if  the  king  have  judgment  on  an  information  of 
intrusion,  no  habere  facias  seisinam  issues.  Again,  the  judgment  in  ejectment 
is,  that  the  tenant  recover  his  term  :  but  the  king  liad  no  power  to  grant  the 
term  ;  and  the  writ  of  possession  would  operate  to  make  the  tenant  an  intruder 
upon  the  king's  possession.  Besides,  the  policy  of  the  acts  would  be  evaded, 
if  Hatfne,  though  the  |?rant  to  him  were  void,  could  make  use  of  the  king's 
name  to  recover  the  possession  in  ejectment.  And,  lastly,  it  is  not  found  that 
the  person  last  seised  was  the  tenant  of  the  king. 

Balguy,  jun.  in  reply.  The  acts  of  Hen.  6,  speak  throughout  of  lands 
seised  into  the  king's  hands  by  inquest  before  escheators ;  and  therefore  can- 
not apply  to  a  case  where  the  king  is  not  in  by  inquest.  The  case  in  Saville 
70,  was  one  of  a  condition  broken  and  forfeiture ;  and  as  entry  would  have 
been  necessary  to  have  entitled  a  subject,  so  ofiice  was  necessary  to  entitle 
the  crown.  The  case  of  the  king's  ward  was  where  the  ward  having  lawful 
possession,  office  was  necessary  to  give  title  to  the  king  till  the  ward  came  of 
age.  But  the  case  of  an  escheat  is  very  different  from  that  of  forfeiture  :  an 
escheat  according  to  Mr.  Justice  Wright,  Law  of  Tenures,  117,  imports  in 
its  legal  sense  something  happening  or  returning  to  the  lord  npon'adeter- 
**  mination  of  tenure  only,"  and  is  properly  feudal ;  and  it  is  distinguished  by 
him  from  forfeitures,  which  accrued  to  the  king  at  common  law  upon  the 
commission  of  treason,  before  the  introduction  of  tenures.  2  Inst.  164,  is  to 
the  same  effect.  And  in  this  case  of  escheat,  the  king  is  in  possession  imme- 
diately on  the  death  of  his  tenint  without  heirs,  before  office  found.  The  acts 
of  Hen.  6,  apply  only  to  cases  of  expulsion  ;  and  that  of  Ed.  6,  h  confined 
to  the  particular  inquisitions  there  mentioried,  of  which  this  is  not  one.  Then 
as  to  the  plaintiff  not  being  able  to  maintain  ejectment  upon  the  demise  of  the 
king,  by  reason  of  the  statutes  of  Hen.  6,  those  statutes  only  extend  to  avoid 
the  king's  grant  by  letters  patent  in  the  cases  to  which  they  apply ;  but  the 
Court  will  take  notice,  that  the  lease  to  John  Doe  is  merely  fictitious,  for  the 
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purpose  of  trying  the  title,  and  could  not  have  been  in  the  contemplation  of 
the  legislature.  [BayUy^  J.  Can  the  king  convey  any  interest  in  the  laud 
except  by  matter  of  record  ?  and  must  we  not  presume  upon  this  record  that 
John  Dot  had  a  term  granted  to  him  ?]  The  defendant,  by  entering  into  the 
rule  to  confess  lease  entry  and  ouster,  admits  that  the  king  has  demised.  [Le 
BlanCf  J.  The  defendant  admits  a  demise  in  fact  from  the  king,  but  he  does 
not  admit  that  the  demise  is  good  in  law.] 

Lord  Ellenborough,  C.  J.  The  court  will  look  into  the  acts  which  have 
been  referred  to  before  they  deliver  their  final  opinion  upon  a  matter  so  seldom 
brought  into  judicial  consideration.  If  the  provision  in  the8ih  section  of  the 
Stat,  of  Ed.  6,  be  general,  it  decides  the  question,  and  there  must  be  a  writ  of 
melius  inquirendum  awarded  :  and<  at  present  it  does  not  appear  to  me  that 
the  words  are  susceptible  of  the  restriction  which  has  been  argued  for.  But 
perhaps  the  admission  which  has  been  made  by  the  defendant's  counsel,  that 
the  right  of  possession  must  be  presumed  to  have  been  in  the  crown  immedi- 
ately upon  the  death  of  the  tenant  last  seised,  without  heir,  without  office 
found,  nothing  appearing  to  the  contrary,  may  be  fonnd  to  have  been  rather 
toa  largely.  , 

The  case  stood  over  for  consideration  till  this  term,  when  his  Lordship  now 
delivered  the  opinion  of  thje  Court.  This  was  an  ejectment  on  three  demises, 
first,  otJohn  Hayne,  deceased :  secondly,  of  the  king ;  and  thirdly,  of  Hayne's 
executors  :  and  the  claim  of  the  lessors  of  the  plaintiff  was  under  an  escheat. 
[Then,  after  stating  the  facts  of  the  case.]  Upon  th^se  facts  it  was  admitted, 
that  the  ri^t  and  possession  were  in  the  king  immediately  upon  EHz.  Brad- 
bury* 5  death.  But  it  was  contended,  1st,  That  under  the  stats,  of  S  H.  6.  c. 
16,  and  18  H.  6.  c.  6,  the  king  was  restrained  from  granting  until^fter  office 
found,  2dly,  That  as  the  inquisition  in  this  casie  did  not  state  of  whom  the 
lands  in  question  were  holden,  it  was  a  bad  inquisition,  and  could  not  support 
the  grant  to  Hayne,  And  3dly,  that  if  that  grant  be  bad,  the  count  upon  the 
king's  demise  cannot  be  supported  ;  because  the  demise  is  to  be  considered  as 
a  grant.  The  position,  that  the  right  and  possession  were  in  the  king  imme- 
diately upon  Eliz,  Bradbury* s  death,  is  not  perhaps  quite  so  clear  as  has  been 
supposed ;  and  the  admission  to  that  effect  would  probably  not  have  been  made, 
had  not  the  defendant's  counsel  felt  confident  upon  the  other  points.  There 
is  nothing  upon  any  record  to  shew  any  title  in  the  crown :  nor  has  the  pos- 
session been  vacant  from  the  moment  of  Eliz.  Bradbury's  death  :  and  when- 
ever the  king's  right,  without  office,  comes  under  discussion,  those  may  be 
found  important  considerations.  The  cases  of  the  king's  tenants  in  capites 
and  his  other  known  tenants,  bear  no  analogy  to  this  case ;  because  there  the 
tenure  was  of  record,  and  upon  the  tenant's  death,  the  king  was  entitled  to 
take  seisin  of  the  land,  and  to  receive  the  profits  to  his  own  use,  till  the  heir 
appeared  to  claim  the  land  and  receive  investiture :  and  if  the  heir  were  under 
age,  the  king  was  entitled  to  wardship ;  if  of  full  age,  to  primer  seisin  or  re- 
lief: and  if  there  were  no  heir,  the  king's  seisin  was  of  course  indefeasible. 
These  cases,  therefore,  in  which  the  tenure  under  the  king  was  recorded,  and 
in  which  the  seisin  devolved  upon  him  on  his  tenant's  death,  conclude  nothing 
in  a  case  in  which  no  tenure  is  recorded,  and  in  which  it  is  wholly  uncertain 
under  whom  the  tenure  is.  [His  Lordship  mentioned  the  Sadler's  Company's 
case,  4  Rep.  58,  a.  WiBion  v.  Berkley,  Plowd.  2S29.  Nichols  v.  Nichols, 
Plowd.  481.  Gilb.  Exch.  110.  (133),  and  Staunf.  Prerog.  53,  b.  54,  a.  as  au- 
thorities which  might  be  referred  to  upon  this  point.  Without  proceeding  fur- 
ther, however,  upon  this  point,  or  intimating  any  thing  like  a  decided  opinion 
upon  it,  but  merely  protesting  against  giving  an  unqualified  assent  to  the  ad- 
mission by  the  defendant's  counsel,  we  will  proceed  to  the  other  points.  The 
first,  that  the  king  cannot  grant  before  office,  depends  on  the  two  statutes  of 
Hen.  6.  The  stat.  8  Hen.  6.  c.  16,  states  as  a  grievance  (among  others)  that 
the  lands  and  tenements  of  many  of  the  king's  liege  people  are  seised  into  the 
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king's  bands  upon  the  inquests  of  escheators,  or  let  to  farm  by  the  treasurer 
or  chanceHor,  before  such  inquests  are  returned ;  an<il  to  remedy  that  grievance, 
it  provides  that  no  lauds  nor  tenements,  seised  into  the  king's  hands  upon  in- 
quest before  escheators  or  commissioners,  be  in  anywise  Jet  or  granted  to  farm 
by  the  chancellor  or  treasurer  of  England,  or  any  of  the  king's  officers,  until 
the  same  inquests  and  verdicts  be  fully  returned  into  the  Chancery  or  £x- 
chequef  ;  hut  all  such  lauds  and  tenements  shall  entirely  and  continually  re- 
main in  the  king's  hands,  until  the  said  inquests  and  verdicts  be  returned,  and 
by  a  month  af\er  the  same  return ;  unless  the  party  grieved  come  into  Chan- 
cery, [This  was  because,  where  an  office  was  necessary  to  entitle  the  king,  the 
commission  must  issue  out  of  Chancery.  5  Rep.  52,  a.]  and  proffer  to  traverse 
the  inquest,  and  offer  to  take  the  same  lands  and  tenements  to  farm ;  and  if 
he  do,  then  the  lands  shall  be  committed  to  him  upon  certain  terms,  till  the 
traverse  is  decided  :  and  if  any  letters  patent  of  any  lands  and  tenements  be 
made  to  the  contrary  ;  or  if  they  be  let  to  farm  within  the  said  month ;  they 
tfhall  be  holden  for  none.  The  stat.  16  H.  6.  c.  6,  recites  the  above  provisions, 
imd  states,  that,  to  evade  it,  divers  persons  had  sued  to  obtain  gifls,  grants, 
and  farms  by  patent,  before  any  inquisition  or  title  found  for  the  king^  pre- 
loading such  gifls  or  grants  were  not  comprised  or  remedied  by  the  former 
act,  though  they  are  within  the  same  mischief;  and  therefore  provides,  that 
no  letters  patent  shall  be  made  to  any  person  of  any  lands  or  tenements  before 
inquisition  of  the  king's  title  in  the  same  be  found  in  the  Chancery,  or  in  his 
Exchequer  returned,  if  the  king's  title  in  the  same  be  not  found  of  record,  nor 
within  the  month  after  the  same  return ;  if  it  be  not  to  him  or  them  which 
tender  their  traverses  as  before  mentioned  :  and  if  any  letters  patent  be  made 
to  the  contrary,  they  shall  be  void  and  holden  for  none.  The  object  of  the 
legislature,  therefore,  plainly  was,  according  to  the  words  of  the  act,  that  in  all 
cases  in  which  the  king's  title  did  not  appear  upon  lecord,  ('*  if  the  king's  title 
in  the  same  be  not  found  of  record")  the  possession  should  be  open  to  who- 
ever could  claim  against  the  king  till  the  final  decision  of  the  right ;  and  that 
any  grant  to  obstruct  him  should  be  void  :  and  the  authorities  correspond  with 
this  object.  8taundford  in  his  Prerogativa  Regis  54,  a.,  though  he  states  that 
the  king  has  a  possession  in  law  upon  a  descent,  reverter,  remainder,  or  es- 
cheat ;  yet  adds,  that  he  cannot  make  it  apossession  in  deed  by  his  grant ;  6e- 
cause  there  is  a  statute  18  H.  6,  to  the  let  thereof.  Brooke,  Office  de  Esoheator, 
pi.  56,  says,  If  the  king  grant  land  to  A.  for  life,  and  A.  die,  he  cannot  grant 
the  land  again  till  A.'s  death  be  found  by  office :  and  that  by  18  H.  6.  In 
8av.  70,  it  is  said  to  have  been  granted  by  the  whole  Court,  that  under  a  lease 
for  20  years  from  the  crown,  with  proviso,  that  if  the  rent  should  be  in  arrear 
10  days,  the  lease  should  be  void  ;  if  the  rent  were  in  arrear^  though  the  free- 
hold were  in  the  crown  before  office,  yet  that  the  crown  could  make  a  lease  or 
grant  thereof,  without  an  office  thereof  found  and  returned ;  and  that  by  18  H. 
6.  c.  6.  But  the  Court  cannot  lay  much  on  this  authority  :  for  it  also  describes 
8hute,  second  Baron,  as  having  been  of  opiniop.  that  the  freehold  was  in  the 
queen,  and  therefore  in  her  to  demise  without  office  found:  and,  there  are  other 
parts  of  the  report  which  shew  it  is  not  deserving  of  attention.  It  states  as 
the  question,  whether  the  freehold  were  in  the  queen  before  office  found  :  it  de- 
scribes 8hute,  second  Baron,  as  being  of  a  clear  opinion,  that  the  freehold  was 
in  the  queen  ;  and  Manwood,  as  agreeing  that  the  freehold  was  in  the  queen, 
but  not  to  grant  without  office  found :  and  that  if  the  lease  had  been,  that  upon 
non-payment  we  should  re-enter,  there  must  have  been  an  office  before  she 
could  have  been  entitled  to  the  freehold;  and  yet,  as  the  queen  had  only  grant- 
ed a  lease  for  20  years,  how  could  there,  in  the  correct  sense  of  the  word,  be 
any  question  as  to  the  jFreehold  ?  Besides,  if  the  rent  in  that  case  were  made 
payable  at  the  Exchequer,  then,  according  to  Finch  v.  Throgmorton,  2  Leon. 
134^  139,  Poph.  25, 53,  the  queen  might  have  granted  without  office ;  because, 
as  said  by  Pophara  (p.  28,)  *'  If  it  had  been  paid,  tlie  payment  would  have  been 
Vol.  VI.  48 
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"  entered  of  record  ;  and  not  being  so,  the  default  appeareth  of  record."  And 
if  the  rent  were  not  made  payable  at  the  exchequer,  then,  according  to  Ste* 
phens  V.  Potter,  Cro.  Car.  100,  the  queen  not  only  could  not  grant  without 
office,  but  an  office  would  have  been  necessary  to  terminate  the  lease.  The 
Court,  therefore,  does  not  rely  upon  the  case  in  Sav.  70.  The  cases,  however, 
which  seem  to  sanction  grants  from  the  crown,  where  there  has  been  no  office, 
are  at  least  consistent  with  the  notion,  that  an  office  was  essential  to  make  the 
grant  valid  in  this  case,  which  is  that  of  an  escheat  where  no  tenure  of  the 
crown  is  found,  if  they  do  not  furnish  ground  for  it.  In  Finrh  v.  Risely,  or 
Finch  V.  Tkrognwrton,  Poph.  25.  53,  2  Leon.  134,  Cra  Eliz.  221,  and  1  An- 
derson, 303,  where  a  lease  was  granted  by  the  crown  for  70  years,  with  a  pro- 
viso that  it  should  be  void  if  the  rent  should  be  in  arrear ;  and  a  grant  in  fee, 
without  office,  after  the  rent  was  in  arrear,  was  held  good  ;  the  rent  was  made 
fay  able  at  the  exchequer;  (as  appears  from  Poph.  and  2  Leon.  139,  and  from 
the  pleadings  in  Co.  Ent.  191  ;  though  that  fact  is  not  noticed  in  Cro.  Eliz. 
or  Anderson  :  so  that  the  non-payment  within  the  time  appeared  of  record,  by 
reference  to  the  records  of  the  exchequer  ;  and  that,  therefore,  was  a  case  in 
which  the  king's  title  was  found  of  record.  In  Dyer,  145,  6,  where  a  grant 
of  the  lands  of  a  person  attainted  of  high  treason  was  thought  by  some  of 
the  judges  to  be  good,  without  an  office ;  the  ground  was,  that  as  the  stat. 
33  H.  8.  c.  20,  had  in '  such  cases  vested  the  actual  possession  and  seisin  in 
the  king,  without  office,  it  had  taken  them  out  of  the  of>eration  of  the  stat. 
18  H.  6.  In  Knight* s  case.  Moor  199,  where  three  judges  against  one  were 
of  opinion,  that  the  stat.  18  H.  6;,  applied  to  those  cases  only  where  the  land 
came  to  the  king  6y  neio  title,  not  to  those  where  his  title  in  fee  already  ap- 
peared of  record  ;  though  there  was  no  decision  upon  the  point,  the  opinion 
of  the  three  evidently  was,  that  in  such  case  as  this  the  land  would  be  con- 
sidered as  coming  to  the  king  by  new  title ;  and  that  a  previous  office  would 
consequently  be  necessary  to  make  a  grant  valid  ;  for  they  put,  as  instances 
of  new  title,  **  wardship,  attainder,  mortmain,  or  the  like :"  and  title  by  es- 
cheat  is  as  much  a  new  title,  or  title  arising  from  circum^^tances  not  already 
appearing  of  record,  as  title  by  wardship  or  attainder.  And  they  state  this, 
as  the  mischief  at  common  law,  that  they  who  had  rights  could  not  traverse 
the  office,  and  have  the  lands  to  farm,  but  were  prevented  by  grants  before 
office  returned  :  whereby  the  king  had  disabled  himself  from  granting  the 
land  to  farm  to  him  who  tendered  the  traverse  :  and  the  present  cause  is  cer- 
tainly within  this  mischief.  Upon  these  grounds,  therefore,  that  this  case  is 
within  the  words  and  spirit  of  the  statutes  of  Hen.  6,  and  within  the  mischief 
intended  to  be  redressed  ;  and  that  the  cases  in  which  grants,  without  office, 
have  been  thought  maintainable,  are  plainly  distinguishable  from  this ;  we 
are  of  opinion  that  the  grant  to  Hayne  in  this  case  is  bad,  unless  the  inquisition 
shall  be  deemed  sufficient  to  support  it.  The  objection  to  the  inquisition  is,  that 
it  does  not  state  of  whom  the  lands  were  holden ;  and  by  stat.  2  and  3  Edw. 
6.  c.  8.  s.  8,  it  is  expressly  provided,  that  where  any  inquisition  or  office  shall 
be  found  by  these  words  or  the  like,  **  qUod  de  que  vel  de  quibus  tenementa 
tenentur  ignorant,'*  such  tenure  so  uncertainly  found  shall  not  be  taken  for 
any  immediate  tenure  of  the  king ;  but  a  melius  inquirendum  shall  be  award- 
ed, as  has  been  accustomed  in  old  tinne.  An  inquisition  not  finding  of  whom 
the  lands  are  holden  is  in  substance  the  same  as  one  finding  ihe  ignorance  ex- 
pressly :  (See  Houses  case,  Cro.  Jac.  40,)  for  in  favour  of  the  omission  to 
find  as  directed,  it  must  be  presumed  that  the  jurors  did  not  know,  rather 
than  that  they  knew  and  would  not  return  the  fact :  but  in  either  case,  the 
award  of  a 'melius  inquirendum  would  be  necessary.  There  is  no  ground  for 
confining  the  statute  to  particular  inquisitions  only :  Co.  Litt.  77,  b.  considers 
it  as  applying  generally  to  all  inquisitions.  The  statute,  therefore,  is  decisive 
upon  this  point.  The  case,  then,  is  reduced  to  the  demise  by  the  king :  and 
if  the  king  could  not  grant  or  let  to  farm,  without  office,  we  do  not  see.  haw 
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the  count  apon  his  demise  can  be  supported.  The  Court  cannot  treat  the  de- 
mise as  nominal  onljf,  to  bring  the  king's  title  into  discussion  ;  but  must  con- 
eider  it  as  an  actual  demise ;  and  an  actual  demise  is  in  the  teeth  of  the  stat 
18  H.  6.  We  are,  therefore,  of  opinion,  that  the  plaintiff  is  not  entitled  to 
recorer,  and  that  the  postea  must  be  delivered  to  the  defendant. 


Steward  v.  Lund. 

ISEist,  116.    Feb.  5, 1810. 

Serving  notice  uf  declaration  filed,  toother  with  the  writ,  at  the  same  time,  ia  irregalar. 

THE  writ  was  sued  out(a)  on  the  %d,  returnable  on  the  23d  of  January^ 
and  was  served,  together  with  notice  of  the  declaration  filed,  on  the  return 
da  J.  Whereupon  Gaselet  obtained  a  rule  nt5t,  on  a  former  day,  for  setting 
aside  the  declaration,  with  all  subsequent  proceedings,  for  irregularitj ;  as 
having  been  filed  before  the  service  of  the  writ,  which  was  a  manifest  incon- 
sistencjr :  and  cited  Brwk  t.  Bennet,  Tidd's  Pract.  397,  4th  edit,  which  cites 
3  Smith  531,  where  it  was  held  that  the  writ  could  not  be  served  and  notice 
of  declaration  given  at  the  same  time ;  as  such  notice  presupposed  the  decla- 
ration to  have  been  filed  before,  and  it  could  not  regularly  be  filed  till  after 
the  writ  wns  served.  Lowes  opposed  the  rule,  on  the  ground  that  the  practice 
was  calculated  to  save  trouble  and  expence,  and  was  no  prejudice  to  the  de- 
fendant. But  The  Court,  afler  consulting  the  Master,  said  that  the  practice, 
having  been  once  settled,  they  would  not  alter  it :  and  made  the  rule  absolute. 


The  King  v.  The  Justices  of  the  West  Riding  of  Yorkshire. 

12  Eaat,  117.     Feb.  5, 1810. 

Where  before  the  Rtat.  19  6.  9.  c.  29,  the  county  rates  had  been  aBseated  upon  the  entire 
district  or  place  of  HarHakead  with  Cltfton;  but  the  two  townships  of  H,  and  C  sepa- 
rately maintained  their  own  poor,  and  were  used  to  contribute  towards  the  county  rates 
in  certain  fixed  proportions  between  themselves ;  yet  as  that  statute  only  establishes 
the  accustomed  proportion^  of  contribution  to  the  county  rates  as  between  the  entire 
districts  which  were  before  assessed  to  such  rates  within  the  limits  of  respective  coun- 
ties, &c.  and  does  not  meddle  with  the  proportions  which  had  been  used  to  be  observed 
as  between  the  subdivisions  of  those  districts ;  this  case  was  held  to  fall  within  the  3d 
section,  which  provides  that  where  there  is  no  poor's  rate  iti  the  parish^  Unmukip^or 
place  assessed  to  the  county  rates  (by  which  must  be  understood  no  entire  poor's  rate 
co-extensive  with  the  pisce  or  district  assessed  to  the  county  rates)  the  county  rates 
shall  l>e  raised  by  the  petty  constables  in  soch  manner  as  by  law  the  poor's  rate  is  to  be 
asaessed  and  levied  ;  that  is,  by  an  equal  rate  on  all  the  innabitants,  Ac, 

AN  application  was  made  in  the  last  term  to  this  Court  for  a  mandamus  to 
the  defendants,  directing  them  at  the  then  next  Quarter  Sessions  to  make  an 
order  for  A.  florsfall,  one  of  the  petty  constables  of  the  constablery  of  Hart" 
ishead  with  Clifton  in  the  W.  R.,  to  raise  and  levy  52/.  55.  \\d,  by  an  equal 
rate  upon  the  owners  and  occupiers  of  messuages,  lands,  &c.  within  the  said 
constablery  liable  to  be  rated  to  the  relief  of  the  poor,  for  the  purpose  of  re- 
imbursing him  the  money  which  he  had  paid  for  the  proportion  of  the  said 
constablery  towards  the  country  rate.  Upon  shewing  cause  against  the  rule, 
it  was  agreed  that  the  matters  in  dispute  should  be  tried  in  feigned  issues  at 
the  then  next  Summer  assizes  at  York^  wherein  A.  Horsfall  should  be  plain* 
tiff,  and  J,  Ooldthorp,  defendant :  and  that  the  questions  tried  in  those  issues 
should  be,  1st,  Whether  the  two  townships,  vills,  or  places  o(  Hartishead  and 

(a)  Vide  4  Term  Rep.  610. 
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Clifton  in  the  W.  R.  did  or  did  not,  before  and  since  the  stat.  13  Geo.  2.  e. 
29,  for  the  more  easy  assessing,  collecting,  and  levying  of  county  rates,  form 
9ne  constablery  or  place  known  by  the  name  of  Hartishead  with  Clifton^  for 
the  purpose  of  rtising  siich  rales.  2d,  Whether  Hartishead  and  CHfiim 
were,  or  were  not,  before  and  since  that  statute,  two  separate  townships,  vills 
or  places,  for  the  purpose  of  raising  such  rates.  And  by  the  rule  of  Court  it 
was  agreed  to  be  admitted,  that  the  townships  of  Hartishead  and  Clifton^  be- 
fore the  statute  usually  contributed  between  themselves  to  the  county  rates,  or 
some  of  them,  \x^  the  proportion  of  l-3d  by  Hartishead  and  2-3d8  by  CHfton 
of  the  whole  sum  paid  by  the  two  townships  of  Hartishead,  and  Clifton :  and 
by  the  rule  of  Court  it  was  left  to  the  Judge,  before  whom  the  issues  should 
be  tried,  to  cause  any  special  matter  to  be  indorsed  on  the  postea  which  he 
thought  fit.  The  jury  found  for  the  plaintiff  on  both  the  issues;  thereby  es- 
tablishing the  unity  of  the  two  townships  in  one  joint  constablery,  which  had 
been  always  assessed  together  for  the  county  rates  as  one  entire  district. 
Upon  this  finding  the  application  for  the  mandamus  was  renewed ;  which 

Topping  Ainslie,  and  Littledak,  now  opposed,  and  observed  that  the  ground 
of  the  application  was  not  that  the  justices  in  Sessions  had  refused  to  make 
any  rate  for  the  reimbursement  of  the  constable,  but  that  they  had  refused  to 
mike  an  equal  rate  upon  the  owners  and  occupiers  of  lands  within  the  two 
townships,  now  found  indeed  to  constitute  one  constablery  for  the  purpose  of 
raising  county  rates,  but  so  found,  upon  evidence,  tA\  of  which  went  to  estab- 
lish that  such  joint  rate,  with  respect  to  the  Riding  at  larg^,  had  always  been 
raised  as  between  the  two  townships  in  certain  proportions :  namely,  l-3d  by 
Hattishead^  and  2-3d8  by  Clifton.  And  it  appears  that  there  is  no  joint  poor 
rate  out  of  which  the  county  rate  can  be  paid  :  for  each  township  has  always 
had  separate  overseers ;  and  the  poor's  rate  has  always  been  raised  in  the  pro- 
portions before  mentioned,  at  least  from  1739  to  1810,  as  appeared  in  evidence. 
The  question  then  is,  whether  there  be  any  thing  imperative  in  the  stat.  12  G. 
2.  c.  29,  to  compel  the  Court  to  direct  a  deviation  from  the  accustomed  mode 
of  raising  the  rate  as  between  these  townships.  That  statute,  which  was  made 
for  the  better  collecting  of  county  rates  than  was  before  done  under  several 
antecedent  acts,  directs  the  justices  in  Sessions  to  tnake  one  general  rate  for  all 
the  purposes  of  the  recited  acts,  instead  of  the  separate  rates  before  made  for 
each  distinct  purpose ;  which  general  rate  however  is  directed  to  be  assessed 
*'  upon  every  town,  parish,  or  place,  &c.  in  such  proportions  as  any  of  the  rates 
'^  heretofore  made  in  pursuance  of  the  said  several  acts  have  been  usually 
"  assessed"  And  then  it  enacts  "  that  the  several  sums  so  assessed  upon  each 
"  and  every  town,  parish,  or  place,  &c.  shall  be  collected  by  the  high  constables 
"  of  the  respective  hundreds  apd  divisions  in  which  any  town,  &c.  doth  lie, 
"  in  such  manner,  and  at  such  times  as  is  hereinafter  directed."  By  s.  2,  the 
churchwardens  and  overseers  of  the  poor  of  each  parish  and  place  are  required 
out  of  the  money  collected  for  the  poor's  rate  to  pay  to  the  high  constable  of 
the  hundred  or  division  in  which  it  lies  the  sum  assessed  upon  such  parish  or 
place  within  30  days,  after  thet  demand  in  writing;  and  the  receipt  of  the  high 
constable  shall  be  a  discharge  to  the  parish  officers  for  so  much  in  their 
accounts.  And  then  sect.  3,  provides  (which  seems  to  include  the  case  in 
question,)  *'  that  in  case  no  rate"  (by  which  must  be  understood  no  poor's 
rate  co-extensive  with  the  district  charged)  "shall  be  made  for  the  relief  of 
'*  the  poor  in  any  parish,  township,  or  place,  the  justices  in  Sessions  shall  by 
**  their  order  direct  the  sum  assessed  on  such  parish,  township  or  place,  ftir 
"  the  purpose  of  this  act,  to  be  rated  and  levied  on  any  such  parish,  &c.  by 
"  any  petty  constable,  &c.  in  such  manner  as  money  for  the  relief  of  the  poor 
*'  is  by  law  to  be  rated  or  levied :"  and  the  sum  so  assessed  is  to  be  paid  over 
to  the  high  constable,  and  is  leviable  On  the  petty  constable  in  the  same  man- 
ner as  the  rates  under  the  2d  clause  are  leviable  upon  the  parish  officers. 
Now  here  it  appears,  that  there  is  no  equal  joint  poor's  rate  for  Hartishead 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  III.  381 

tnd  CUfUn ;  but  that  the  rate  has  always  been  raised  in  certain  distinct  pro- 
portions. [Le  Blanc f  J.  It  comes  to  this  question,  whether  this  division  of 
the  count  J  rate  between  Harinhead  and  Clifton  was  a  proportion  agreed  to  be 
obaerred  between  tbemseWes ;  or  whether  the  rate  were  bj  law  necessarily  to 
be  raised  in  those  distinct  proportions.  I  rather  consider  that  the  proportions 
spoken  of  by  the  act  meant  tiie  proportion  which  one  entire  district  bears  to 
other  entire  districts  within  the  jurisdiction  of  the  justices,  and  do  not  relate 
to  the  subdivisions  of  each  particular  district]  In  The  King  t.  The  Inhabi* 
iants  of  Si.  Paul,  Cwent  Garden,  Gald.  158,  this  Court  held,  that  the  Sessions 
had  no  power  to  vary  the  proportions  in  which  the  county  rate  had  usually 
been  assessed  on  the  several  parishes ;  and  by  a  parity  of  reason,  the  same 
construction  ought  to  apply  to  such  subdivisions  as  have  been  accustomed  to 
raise  their  poor  rates  in  certain  distinct  proportions.  The  iegislature  never 
meant  to  meddle  with  the  proportions  in  which  the  poor  rates  were  accustom* 
ed  to  be  raised  in  any  **  parish,  township,  or  place"  but  to  adopt  those  propor- 
tions in  raising  the  general  county  rates ;  and  the  word  place  seems  to  have 
been  ased  in  order  to  meet  such  a  case  as  this.  The  county  rate,  then,  hav- 
ing as  far  back  as  can  be  traced  been  paid  out  of  the  poor  rates  in  the  propor« 
tions  stated  to  exist  as  between  the  two  townships,  should  so  continue  to  be  raid- 
ed, as  the  act  directs  the  rate  to  be  assessed  in  the  several  places  in  such  propor* 
tions  as  had  been  usually  assessed.  [Le  Blanc,  J.  noticed  the  4th  clause  of 
the  act  enabling  the  justices  in  certain  counties,  including  the  county  of  York^ 
to  order,  if  they  think  fit,  the  money  assess^  on  every  such  town,  parish,  or 
place,  for  all  or  any  of  the  purposes  of  the  act,  to  be  paid  by  and  levied  on  the 
petty  constable  of  the  town,  parish,  or  place,  in  the  manner  directed  to  be 
pursued  where  there  is  no  poor's  rate :  probably  contemplating,  that  in  those 
counties  the  poor's  rate  was  principally  collected  separately  by  different  town- 
ships in  the  same  parish,  when  the  county  rates  were  assessed  and  raised  on 
the  parishes  at  large.] 

Park,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborough,  C.  J.  The  act  of  the  12  Geo.  2,  provides  in  the  first 
section,  that  one  general  rate  shall  be  levied  upon  the  towns,  parishes,  and 
places  in  the  aggregate,  within  the  limits  of  the  different  commissions  of  the 
peace,  instead  of  so  many  separate  rates  as  were  before  leviable  on  each  under 
different  acts  of  parliament  for  the  like  purposes ;  which  general  rate,  however, 
is  to  be  assessed  upon  every  town,  parish,  or  place  in  such  proportions  as  had 
been  usually  assessed :  that  is,  the  proportions  of  the  general  rate,  as  between 
the  several  towns,  parishes,  and  places  which  had  before  been  separately 
assessed,  were  to  be  preserved,  but  the  money  was  to  be  raised  upon  each  by 
one  aggregate  rate,  instead  of  by  the  several  distinct  rates  before  leviable  un- 
der different  acts  of  parliament  ibr  distinct  purposes.  Then  were  these  town- 
ships of  Hariishead  and  Clifton  rated,  and  did  they  pay  before  the  act  of  Geo. 
2,  as  one  town,  parish,  or  place,  or  as  separate  townships,  &c.  ?  The  fact  ap- 
pears to  be,  that  thoqgh  acting  as  two  townships  for  some  purposes,  yet  for  the 
purpose  of  county  rates,  and  quoad  the  act  of  the  12  Geo.  2,  they  constituted 
but  one  place.  The  second  section  provides,  that  the  payment  of  the  county 
rate  shall  be  made  out  of  the  money  collected  ibr  the  poor's  rate  in  each 
parish  and  place :  but  that  must  be  understood  of  parishes  and  places  in  which 
one  general  poor's  rate  is  collected,  and  cannot  therefore  apply  to  a  case  tike 
the  present,  where  there  is  no  such  general  fund  raised  upon  the  entire  district 
which  is  assessed  to  the  county  rate.  The  case,  therefore,  must  come  within 
the  provision  of  the  3d  section,  that  where  there  is  no  poor's  rate,  that  is,  no 
poor's  rate  co-extensive  with  the  district  assessed,  the  county  rate  shall  be 
levied  by  the  petty  constable  "  in  such  manner  as  the  money  for  the  relief  of 
the  poor  is  by  law  to  be  rated  or  levied  :"  that  is,  by  equal  taxation  of  the  in- 
habitants, &c.  of  the  place  rated.  The  rate  therefore  must  be  levied  equally 
on  the  whole  of  this  artificial  place  or  district,  being  that  on  which  the  county 
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rates  had  before  the  act  beea  usually  assessed,  as  if  it  had  been  one  parish ; 
such  being,  as  it  appears  to  roe,  the  true  meaning  of  the  act. 

Grose,  J.  declared  himself  of  the  same  opinion. 

L«  Blanc,  J.  The  several  rates  which  now  compose  the  aggregate  county 
rates  were  not  used  to  be  collected  in  the  same  subdivisions  as  the  poor's  rate ; 
and  the  object  of  the  legislature  in  the  act  of  the  12  Geo.  3,  for  facilitating 
the  collection  of  the  county  rates,  was  to  provide  that  in  all  those  cases  where 
the  county  rates  had  been  collected  in  the  same  district  for  which  a  poor's  rate 
was  collected,  the  county  rate  should  be  paid  out  of  the  poor's  rate  :  but  if 
there  were  no  poor's  rate  collected  in  the  entire  district  co-extensive  with  the 
assessment  for  the  county  rate,  then  the  latter  was  directed  to  be  raised  by  the 
petty  constable  in  the  same  manner  as  the  poor's  rate  is  by  law  to  be  levied ; 
which  must  be  by  an  equal  rate.  The  proportions  to  be  preserved,  spoken  of 
in  the  first  clause  of  the  act,  are  the  proportions  between  the  several  entire 
districts  on  which  the  county  rates  were  assessed  before  the  act,  and  not  the 
several  subdivisions  of  those  districts,  which  were  made  for  other  purposes. 

Batlet,  J.  Before  the  act  of  the  12  Geo.  2,  several  distinct  suras  were 
directed  to  be  raised  by  county  rates  under  different  acts  of  parliament  from 
the  time  of  Hen.  8th  to  that  of  Clueen  Anne ;  and  these  were  raised  by  so 
many  distinct  assessments,  which  were  difficult  to  be  collected  from  the  small- 
ness  of  the  fractions  into  which  the  sums  to  be  paid  by  the  individuals  of  the 
different  districts  were  to  be  divided  :  the  act  of  the  12  Geo.  2,  was  passed  to 
remedy  that  inconvenience  by  directing  all  these  several  sums,  leviable  under 
the  different  statutes,  to  be  collected  in  one  general  rate,  but  preserving  the 
same  proportions  of  the  integral  rate  to  be  paid  as  between  the  several  districts 
on  which  the  separate  rates  had  before  been  assessed.  The  fallacy  ef  the  ar- 
gument consists  in  applying  the  word  proportions  used  in  the  act  to  the  subdi« 
visions  of  those  districts  on  which  the  county  rates  had  been  used  to  be  assess- 
ed, and  which  were  not  in  the  contemplation  of  the  legislature,  who  only  meant 
to  preserve  the  same  proportions  as  between  the  several  districts  before  assessed 
to  the  county  rates  with  reference  to  the  counties  at  large ;  but  did  not  mean 
to  split  the  collection  into  shares  of  the  subdivisions  of  those  districts  between 
themselves.  Now  for  the  purpose  of  this  act  there  is  no  poor's  rate  in  the  dis* 
trict  of  Hariishead  with  Clifton,  because  there  is  no  entire  poor's  rate  col- 
lected throughout  that  district ;  and,  therefore,  the  county  rate  must  by  the  3d 
section  be  raised  as  the  poor's  rate  is  by  law  liable  to  be  raised,  that  is,  by  an 
equal  rate. 

Rule  absolute  for  the  i 


Puller  and  Another  v.  Glover. 

12  East,  1-24.    Feb.  6, 1810. 

The  plaintiff  having  shipped  goods  on  an  adventure  to  St.  Petershurgh,  on  board  a  vessel 
chartered  for  the  purpose,  made  insurance  on  ship  and  ^oods  in  the  common  printed 
form,  in  blank  ;  and  by  a  written  memorandum  in  the  policy  '*  the  underwriters  agreed 
to  pay  a  total  loss  in  case  the  ship  Jinn  should  not  be  allowed  bv  the  Rvswian  govern- 
ment to  discharge  her  cargo  at  St.  P.,  on  which  voyage  the  vessel  had  then  sailed  char- 
tered by  the  plamtifTs."  Held,  that  the  insured  were  entitled  to  recover  upon  this  poli- 
cy on  an  allegation  that  the  vessel  on  her  arrival  at  St.  P.  was  not  allowed  by  the 
Russian  government  to  discharge  her  cargo,  but  was  obliged  to  return  back  with  it,  hf 
which  the  wUue  of  ths  cargo  was  reduced  below  the  amount  of  the  invoice  priee^  together 
with  the  charges  paid  thereon,  and  the  premiums  of  insurance,  Slc, 

THIS  was  an  action  on  a  policy  of  insurance,  made  at  London,  and  dated 
the  25th  of  May  1808,  on  ship  and  goods,  in  the  common  printed  form ;  leav- 
ing blanks  for  the  name  of  the  ship  and  the  description  of  the  voyage ;  the  ship 
and  goods  being  valued  at  2500/. ;  and  a  policy  containing  a  memorandum, 
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that,  in  consideratioa^of  10  guineas  ptr  cent,  thereby  received,  the  underwri- 
ters agreed  to  pay  a  total  loss  in  case  the  ship  Ann,  Captain  S.  Flower,  should 
not  be  aUotoed  by  the  Russian  government  to  discharge  the  cargo  then  on  board  at 
St.  Petersburgh,  on  which  voyage  the  vessel  had  then  sailed  chartered  by  Messrs. 
C.  and  N.  Puller  (the  plaintiffs).  The  declaration  then  alleged,  that  the  plain- 
tiffs had  a  licence  from  the  British  government  for  the  voyage  mentioned  in 
the  memorandam ;  and  that  at  the  time  of  effecting  the  policy,  and  from  thence, 
until,  and  at  the  time  of  the  loss  after  mentioned,  the  plaintiffs  were  interested 
in  a  large  cargo  of  goods  on  board  the  said  ship  on  their  own  account,  and 
which  cargo  Was  to  be  carried  in  the  ship  upon  the  said  voyage,  and  to  be  un- 
loaded and  sold  on  their  account  at  J3t.  Petersburgh,  and  in  certain  premiums 
of  insurance  necessarily  expended  by  them  upon  the  said  cargo  to  insure  the 
same  upon  the  said  voyage,  and  which  premiums  amounted  to  all  the  money 
by  the  said  policy  expressed  and  therein  valued  thereon :  and  that  the  said  in- 
surance was  made  for  their  own  use  and  benefit.  That  the  said  ship,  with  the 
said  cargo  on  board,  sailed  from  London  upon  the  said  voyage,  and  arrived  at 
St.  Petersburgh,  but  was  not  allowed  by  the  Russian  government  to  dischairge  the 
cargo  then  on  board  at  St.  Petersburgh,  on  the  said  voyage  on  which  she  was 
then  chartered  by  the  plaintiffs,  but  was  wholly  prevented  by  the  Russian  gov^ 
emmentfrom  discharging  her  said  cargo,  and  was  obliged  to  leave  St.  Peters- 
burgh,  without  discharging  the  same,  and  to  return  back  with  the  said  cargo 
from  St.  Petersburgh  :  by  means  of  which  premises  the  value  of  the  said  cargo 
has  been  greatly  diminished  to  the  plaintii&,  and  has  been  reduced  below  the 
amount  of  the  invoice  price  of  the  said  cargo,  together  with  the  charges  paid 
thereon,  and  the  said  premiums  of  insurance  so  expended  by  them  upon  the  tii- 
surance  of  the  said  cargo  as  aforesaid;  and  the  plaintiffs  have  been  damnified 
in  consequence  of  not  being  allowed  by  the  12 usstan  government  to  discharge 
the  said  cargo  at  St,  PttiTAburgh,  and  have  lost  the  premiums  of  insurance  as 
aforesaid  so  insured  by  them  ;  by  means  of  which,  and  of  the  promise  of  the 
defendant,  he  became  liable  to  p  iy  to  the  plaintifl^  2i)0/.  the  amount  of  his  in- 
surance, &c  To  this  the  defendant  demurred  specially  ;  because  it  did  not 
appear  with  sufficient  certainty  what  loss  the  plaintiffs  had  sustained,  nor  how 
or  in  what  respect  they  had  been  damnified  :  and  because  it  was  not  averred 
with  sufficient  certainty,  that  the  ship  had  a  licence  from  the  king  in  councU^ 
or  otherwise,  &c. 

Taddy,  in  support  of  the  demurrer,  contended,  first,  that  this  policy  was 
void  as  a  gaming  or  wagering  policy  within  the  stat.  19  Geo.  2.  c.  37;  2dly, 
that  it  was  void  at  common  law,  as  being  made  upon  the  voyage  only,  and  not 
upon  the  ship  or  goods;  3diy,  that  at  any  rate  the  declaration  contained 
no  sufficient  statement  of  loss.  Ist,  A  gaming  policy  is  not  only  where  the 
assured  had  no  interest  in  the  subject  matter,  but  where  the  event  insured  does 
not  affect  the  safety  of  the  thing  insured :  as  here,  the  fact  insured  against,  of 
the  ship's  not  beinff  perinitted  to  load  at  St,  Petersburgh,  is  not  connected  with 
the  safety  of  the  ship  or  cargo ;  whereas  a  policy  of  insurance  is  a  mere  con- 
tract of  indemnity  against  the  loss  or  deterioration  of  the  property  insured. 
On  that  principle  the  Court  in  Kent  v.  Bird,  Cowp  583,  held,  that  an  agree- 
ment by  the  plaintiff  to  pny  a  premium  to  the  defendant  of  20Z.  at  the  next 
port  an  East  Indiaman  should  reach ;  provided  that  if  she  did  not  save  her 
passage  to  China  the  defendant  would  pay  the  plaintiff  1000/.  in  a  month  <ifler 
she  arrived  in  the  Thames,  without  reference  to  any  property,  was  void  by  the 
statute:  although  the  plaintiff  had  goods  on  board  liable  to  suffer  by  the  loss 
of  the  season.  [Bayhy,  J.  The  plaintiff  there  did  not  shew  any  damage 
suffered  in  consequence  of  the  non-arrival  at  China  in  time.]  In  Kulen  Kemp 
V.  Vigne,  1  Term  Rep.  394,  a  Danish  ship  and  cargo,  bound  from  Riga  to 
Marseilles,  was  captured  by  an  English  privateer  and  brought  into  Falmouth, 
where  ship  and  cargo  were  condemned,  but  afterwards  the  sentence  was  re- 
versed, and  the  expences  of  the  reversal  were  ordered  by  the  Court  of  Admiralty 
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to  be  a  cfaar^  upon  the  cargo.  The  plaiotifis,  who  were  lotdy  interested  io 
the  cargo,  having  paid  the  expences  of  reclaiming  ship  and  cargo,  insured  ihe 
amount  by  a  policy  on  the  goods  at  and  from  Falmouth  to  Mitrseilles  ;  with  a 
memorandum,  that  the  loss  was  io  be  paid  in  case  the  ship  did  not  arrive  ai 
Marseille3.  The  ship  was  again  captured  by  a  Spaniard,  and  never  in  fact  ar* 
rived  at  Marseilles,  and  the  cargo  was  lost  to  the  plaintiffs  by  the  expences  at-^ 
tending  the  second  capture  and  reclamation :  yet  as  the  goods  were  preserved  in 
specie  and  sold  for  the  benefit  of  the  owners,  it  was  held  that  they  could  not 
recover  the  sum  expended  in  reclaiming  those  very  goods,  upon  an  allegation 
of  a  loss  by  capture;  because  the  event  insured,  beiug  the  arrival  of  the  ship 
at  Marseilles,  that  event  might  still  have  happened  notwithstanding  the  cap- 
ture, inasmuch  as  the  ship  was  restored  ;  and  therefore  the  event  insured  did 
not  affect  the  safety  of  the  thing  insured.  [Lord  ElUnbaraugh^  C.  J.  The 
events  in  those  cases  were  not  connected  with  the  subject  matter  of  the  losses : 
but  how  do  they  apply  to  this  case  where  loss  has  in  fact  happened  from  the 
very  event  insured  against,  the  non«allowanoe  by  the  Russian  government  of 
permission  to  discharge  the  outward  cargo  at  St,  Petersburgh  ?  It  is  the 
causa  causans.  It  cannot  be  stated,  that  if  a  man  be  at  tbe  expence  of  ship- 
ping goods  to  a  foreign  port,  and  when  the  ship  arrives  there,  he  is  not  per- 
mitted to  land  them,  but  is  obliged  to  bring  them  back,  he  does  not  sustain  a 
loss.  He  certainly  loses  the  expences  of  carrying  them  there,  including 
the  premiums  of  insurance.]  2dly,  The  insurance  is  on  the  mere,  voyage,  and 
not  on  the  ship  or  goods.  [Lord  EUenborough,  C.  J.  The  insurance  was  on 
the  adventure  of  the  goods  shipped  on  the  voyage  described  in  the  charter  party 
to  which  reference  is  made.]  Then,  3dly,  there  is  no  averment  that  the 
goods  were  lost,  but  only  that  they  were  reduced  in  value  below  the  invoice 
price,  with  the  charges  paid  thereon  and  the  premiums  of  insurance.  This  is 
an  attempt  to  involve  the  underwriter  in  the  risk  of  the  market,  which  he  does 
not  insure :  the  goods  have  not  been  deteriorated  by  any  of  the  marine  per- 
ils insured  against.  [Bayley,  J.  Have  not  the  premiums  of  insurance  been 
thrown  away  upon  an  adventure  which  has  become  useless  by  means  of  the 
event  insured  against?]  The  premiums  of  insiiriince  have  not  been  lost,  for 
the  policy  took  effect  so  as  to  cover  the  safety  of  the  goods  against  all  marine 
perils  during  the  voyage,  and  the  assured  had  the  benefit  of  it :  but  the  voyage^ 
so  far  from  being  lost,  h:is  been  performed  in  safety.  [Bayley,  J.  The  voy- 
age has  become  inoperative  by  the  event  insured  agair^st.  Grose,  J.  The 
premiums  of  insurance  may  be  added  to  the  invoice  price  of  the  goods.  Le 
Blanc,  J.  If  the  invoice  price  of  the  goods  were  100/.  and  the  premiums  of 
insurance  20/.,  and  the  goods  be  returned  again  on  the  hands  of  the  assured 
after  the  voyage  out  and  home,  it  is  clear  that  he  must  sustain  a  loss  of  20/. 
on  them  at  all  events.]  The  premiums  cannot  be  taken  to  be  insured  as  part 
of  the  price  of  the  goods,  unless  specifically  stated  as  an  object  of  insdrance 
in  the  policy.  The  insurance  is  not  to  give  the  party  a  benefit  in  case  of  loss, 
but  strictly  to  indemnify  him  against  a  loiss  of  the  identical  subject  matter  of 
the  insurance.  [Lord  Ellenborough,C.  J.  Nothing  is  more  common  than  to 
add  the  cost  of  the  insurance  to  the  value  of  the  goods :  and  therefore  any 
thing  -which  causes  a  loss  upon  that  value  by  any  peril  insured  against  is  a  loss 
within  the  policy.] 

Puller,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  It  is  first  objected,  that  this  is  a  wagering 
policy  withih  the  statute :  but  it  is  any  thing  else  than  a  wagering  policy. 
The  plaintiff  sends  out  goods  upon  an  adventure  to  <S^^  Petersburgh,  and  he 
insures  against  the  event  of  their  not  being  suffered  to  be  landed  on  their  arri- 
val by  the  Russian  government.  When  the  ship  arrives  there,  the  goods  are 
prohibited  to  be  landed,  and  the  plaintiff  loses  the  benefit  of  his  adventure, 
and  is  obliged  to  brina  back  his  goods  charged  with  all  the  expences  of  the 
voyage.     Can  we  say  then,  that  this  is  a  wagering  policy,  and  that  he  had  no 
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interest  in  the  subject  of  the  insurance  ?  The  ^oods  are  his ;  the  adventure  is 
legal ;  and  he  roeant  by  this  policy  to  guard  against  the  event  from  which  the 
loss  has  in  fact  happened.  There  is,  tnerefore,  no  pretence  to  say  that  it  is  a 
wagering  policy  within  the  statute.(l)  It  is  next  objected,  that  it  is  an  insu- 
rance upon  the  mere  voyage,  and  not  upon  the  property  embarked  on  it :  but 
.the  voyage  mentioned  evidently  refers  to  the  adventure  stated.  It  is  an  insu- 
rance on  the  goods' for  the  voyage  on  which,  the  ship  was  chartered,  and  with 
reference  to  the  event  described  in  the  memorandum.  Then,  3d]y,  it  is  ob- 
jected, that  there  is  ho  averment  that  the  goods,  as  the  subject  matter  of  the  * 
insurance,  were  lost.  But  the  loss  is  averred  from  the  ship  not  having  been 
allowed  to  discharge  the  goods  at  St.  P.  Some  loss  must  have  been  incurred 
by  that :  the  parties,  indeed,  agree  by  the  memorandum  to  consider  that  event 
as  a  total  loss :  and  though  that  would .  not  make  it  a  total  loss,  if  it  were  in 
its  nature  less  than  total ;  yet  it  would  be  open  to  the  party  at  the  trial  before 
a  jury  to  shew  how  much  loss,  if  any,  had  been  incurred  by  the  event 
There  is  no  ground,  therefore,  for  the  demurrer,  upon  any  of  the  objections 
Slated. 

Grose,  J.  concurred. 

Le  Blanc,  J.  This  was  clearly  an  insurable  risk,  and  within  the  policy : 
for  it  appears  that  the  assured  were  interested  in  the  goods,  and  that  they  char- 
tered a  vessel  to  carry  them  out  to  St.  Petersburgh ;  and  they  have  clearly 
sustained  a  loss  by  the  happening  of  the  event  insured  against?  for  they  have 
had  the  goods  returned  uf>on  their  hands  with  all  the  charges  of  the  voyage 
out  and  home  added  to  the  original  invoice  price. 

Bay  LET,  J.  This  is  no  wagering  policy,  and  the  plaintiffs  seek  to  recover 
nothing  but  an  indemnity  for  the  loss  actually  sustained  by  them  upon  the 
goods.  They  sent  the  goods  out  upon  an  adventure  to  St.  Petersburgh,  and 
they  insured  against  the  event  of  their  not  being  suffered  to  be  landed  by  the 
Russian  government;  considering  that  in  that  event,  though  they  got  the 
goods  back  again,  they  should  get  them  charged  with  all  the  expences  out  and 
home :  and  they  might  well  say  that,  contemplating  the  probability  of  the  event 
which  happened,  they  would  not  engage  in  the  adventure,  unless  the  underwri- 
ters would  indemnify  them  in  oasis  the  goods  were  not  suffered  to  be  landed. 
The  underwriters  agreed  to  this,  and  the  contract  was  legal }  and  as  the  goods 
were  not  suffered  to  be  landed,  and  the  plaintiffs  have  incurred  the  loss 
charged  by  tbcm,  tbey  are  entitled  to  recover  the  amount  of  it  from  the  un- 
derwriter8.(2)  Judgment  for  the  plaintiffii. 

(1)  The  cases  most  saalocous  to  the  present  are — 1.  Of  fisurance  upon  profits  expect- 
ed. Grant  v.  Parkinson^  Marsh.  97, 107.  Barclay  v.  Com$ins,  2  East,  544.  Benriekson 
V.  MargtUon,  2  East,  540,  n.  Tom  ▼.  Smiih,  245,  9.  Munford  v.  HaUetf,  1  Johns.  433. 
Mbott  V.  Sebor^  cited  1  Johns.  435.  Fosdiek  v.  The  Jforvoich  Marine  insurance  Company^ 
3  Day,  108.  2.  Of  insnrance  upon  freight  expected.  Marsh.  92,  278,  and  cases  cited  tn 
notiM  hj  Condy.  3.  Of  insurance  upon  commissions  expected.  FUnt  v.  Meguricr^  Park. 
268.  Marsh.  107, 138.  4.  Of  insurance  upon  the  expected  interest  of  a  captor.  Ls  Cras 
▼.  Hughes,  Marsh.  108.  5.  Of  insurance  upon  the  interest  of  trpstees  for  the  care  and 
disposal  of  ships  and  goods  under  the  direction  of  third  pjorsons.  Craufurd  ^  al.  r.  Hun^ 
ter,  8  Term  Rep.  13.  Lueena  ▼.  Craufurd  ^  at,  in  eirror,  3  Bos.  db  Pnll.  75.  S.  C.  in 
Dom-  Proc.  2  New  Rep.  268. 

^2)  Where  goods  shipped  from  this  country  were  carried  to  the  place  of  destination, 
ana  accepted  by  the  consignee,  but  not  being  permitted  to  be  landed,  were  brought  back 
to  the  United  States,  it  was  held,  that  freight  was  earned  for  the  outward  voyage.  Mor^ 
gan  4^  tfZ.  V.  The  hifuranse  Company  of  Jforth  An^erica,  4  Dal.  455. 
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LkrochQ  and  Others  v.  Oswin.  . 

:  }2£Mt,X31.    Feb.  6, 1810. 

An  iiMtnranee  on  soodi  shipped  on  a  certain  Toyage  is  not  avoided  bT^ftiesfaip,  while  ty- 
ing in  a  roadsted  at  anchor  under  orders  of  tne  eonrojr,  and  after  a  signal  to  prepare 
for  sailing,  and  abont  the  time  when  the  signal  for  weighing  was  made,  taking  in  other 
goods  on  board  :  by  which  it  was .  found,, that  no  delay  was  occasioned,  and  that  the 
ship  got  under  weigh  as  soon  as  she  could  qtherwise  have  done. 

THIS  was  an  action  upon  a  policy  of  insurance  on  goods  on  board  the  ship 
Juno  from  Gottenburgh  to  a  port  or  ports  in  the  Baltic,  with  libertj  in  case  of 
non-admittance  to  unload  at  Carkshaunn,  warranted  free  of  capture  in  ports. 
The  interest  was  averred  to  be  in  James  Ausset ;  and  the  declaration  alleged 
in  one  count  a  loss  by  capture,  not  in  any  port  or  ports ;  and,  in  another,  a 
loss  bj  barratry  :  and  at  the  trial  before  Lord  EtlenbaroUgh,  C.  J.  at  QuildhaU, 
a  verdict  was  found  for  the  plaintifis  for  200Z.  subject  to  the  opinion  of  the 
Court  on  the  following  case. 

Th6  goods  in  question  were  shipped  by  Mr.  Ausset,  on  whose  account  the 
insurance  was  hiade ;  and  formed  part  of  a  large  cargo  shipped  by  various 
persons  at  Gottenburgh.  The  ship  sailed  from  thence  bound  to  Memel  or  Lis^ 
ban  on  the  22d  Map  1809,  under  convoy  of  the  Thunder  bomb  vessel.  On 
the  26th,  the  fleet  anchored  in  Maimoe  roads,  and,  on  the  3d  bf  June  got  under 
weigh  again ;  but,  in  obedience  to  a  signal  from  the  commodore,  returned  to 
Maimoe  roads  and  remained  at  anchor  there  until  the  9th ;  on  which  day  at 
about  half  past  12,  the  commodore  made  a  signal  to  prepare  for  sailing,  and 
abont  an  hour  afterwards  the  signal  to  weigh  :  but  before  the  signal  for  weigh- 
ing was  made,  a  boat  came  along-side  the  Juno  with  eleven  small  boxes  and 
two  parcels  of  indigo,  which  were  taken  on  board  about  the  time  when  the 
last  mentioned  signal  was  made :  about  three  o'clock  she  got  under  weigh 
with,  and  was  amongst  the  foremost  of,  the  fleet,  which  consisted  of  seventy- 
six  vessels,  when  she  unfortunately  ran  aground,  and  was,  with  some  other  ves- 
sels of  the  fleet,  captured  and  burnt  by  Danish  gun-boats  at  some  distance 
from  the  road,  and  not  in  any  port.  The  indigo  was  not  part  of  the  original 
intended  cargo,  but  had  been  ordered  by  some  merchant  on  board  the  ship, 
with  whom  Mr.  Ausset  had  no  concern,  after  the  arrival  of  the  ship  at  Mai' 
moe,  and  was  brought  off  from  the  shore  as  soon  as  it  arrived  from  up  the 
country.  Mr.  Ausset  was  not  interested  in  it.  The  time  consumed  in  tak- 
ing it  in  was  not  more  than  from  ten  to  twenty  minutes ;  and  bulk  was  not 
broken  for  the  purpose  of  stowing  it  away ;  but  it  was  stowed  on  the  cable 
stage.  No  delay  was  occasioned  by  the  taking  it  in,  and  the  ship  got  under 
weigh  as  soon  as  she  ^uld  otherwise  have  done.  If  the  Court  were  of  opin- 
ion that  the  plaintifis  were  entitled  to  recover,  the  verdict  was  to  stand :  if 
not,  a'  nonsuit  was  to  be  entered. 

This  case  was  desired  to  be  reserved  for  the  purpose  of  taking  the  opinion 
of  the  Court  again  upon  the  point  decided  in  Raine  v.  Bell,  9  East,  195, 
where  it  was  held  not  to  be  an  implied  condition  in  a  common  marine  policy 
on  ship  wad  freight,  that  the  ship  should  not  trade  in  the  course  of  her  voyage, 
if  it  might  be  done  without  deviation  or  delay,  or  otherwise  increasing  the  risk 
of  the  insurers.  In  that  case,  the  ship  insured  having  put  into  Gwraltar  in 
the  course  of  her  voyage  from  her  loading  port  or  ports  in  ;^ain  to  London, 
in  order  to  get  a  supply  of  provisions ;  Lord  Ellenborough,  C.  J.  left  it  to  the 
jury  to  say  whether  her  going  into  Gibraltar  were  of  necessity  for  the  purpose 
stated ;  as  if  so,  whether  her  stay  there  were  longer  than  was  necessary  for 
that  purpose :  telling  them,  that  if  there  were  no  necessity  for  going  there,  or 
for  staying  there  so  long  for  the  purpose  of  being  supplied  with  provisions, 
the  policy  would  be  avoided  ;  but  not  otherwise.    And  this  Court  afterwards 
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coofirmed  the  proprietj  of  that  direetion.  The  only  diflfereace  in  fact  no^ 
pointed  oat  by  Searhii  for  the  defendaat,  between  that  case  and  the  present, 
was,  that  this  was  a  policy  on  goods^  and  that  on  ship  and  freight :  bnt  it  was 
not  pretended,  that  this  made  any  difference  in  principle.  And  he  also  ob- 
served, that  the  judgment  in  that  case  might  have  been  sustained  by  consider* 
ing  Gibraltar  as  a  port  in  Spain.  But  BayUy,  J.  observed,  that  it  was  not  a 
port  on  the  coast  of  Spain,  within  the  meaning  of  the  contracting  parties : 
and  the  Court  did  not  decide  that  case  upon  that  ground,  but  upon  the  general 
principle  stated.  And  Lord  Bllenborough,  C.  J.  now  asked,  how  the  risk  could 
be  shewn  to  have  been  enhanced  or  varied  in  any  manner  by  the  circumstance 
of  taking  in  the  goods,  when,  it  is  found  as  a  fact  that  no  delay  was  occasion- 
ed by  it,  and  that  the  ship  got  under  weigh  as  soon  as  she  could  otherwise 
have  done.  To  this  ScarJeti  answered,  that  though  the  risk  were  hot  en* 
hanced,  yet  it  was  varied  :  for  the  voyage  from  Gotienburgh,  the  ship's  load- 
ing port,  had  commenced :  and  afterwai^s  while  the  ship  was  taking  in  other 
gM>d8,  it  constituted  a  different  adventure,  and  so  made  the  risk  different. 

Lord  ELLBNBOBoue^,  0.  J.  The  risk  insured  was  neither  enhanced  nor 
varied,  but  something  was  done  in  the  course  of  .the  voyage  which  made  no 
difference  in  either,  and  therefore  was  no  discharge  of  the  underwriters'  liabil- 
ity. The  eases  of  SiiU  v.  WardeU,  2  'Esp.  610,  and  Sheriff  y.  Potts,  5  'Esp. 
96,  in  which  a  different  opinion  had.  pre  vailed,  were  duly  considered  and 
over-ruled  by  the  Court  in  Raine  v.  Bell,  which  governs  the  present. 

The  other  judges  concurred,  and  Le  Blanc,  J.  added,  that  the  rule  laid 
down  in  Raine  v.  Bell  had  been  since  acted  upon  in  another  case  of  Cormaek 
V.  Gladstone,  11  East,  347. 

Postea  to  the  plaintifi, 

Gaselee  was  4o  have  argued  for  the  plaintiflfii. 


Coupland  and  Another,  Assignees  of  Leedhanii  a  Bankrupt,  t;, 
Maynard  and  Another. 

1»  East,  134.    Feb.  6, 1810. 

One  being  in  poMenion  of  premises  as  tenant  from  year  to  year  under  an  agreement  for 
a  lease  of  14  years,  and  the  rent  being  in  arrear,*  eliters  into  an  indenture  with  his  land- 
lords, whereby,  reoittns  such  tenancy  and  arrears  of  rent  accrued,  and  that  he  had 
iurreed  to  fuit  and  to  ddiver  yp  tk$  premises  tofium,  and  that  a  valuation  should  be  made 
of  his  effects  on  the  premises  bv  two  different  persons,  to  be  chosen,  d^.  and  that  the 
same  should  in  tfie  mean  time  be  assigned  and  delivered  up  to  a  trustee  for  the  land- 
lords :  the  deed  assigned  his  effects  on  the  premises  to  such  trustee,  on  trust  to  have 
the  valuation'  made,  and  out  of  the  amount  to  retain  the  arrears  of  rent,  and  pay  the 
residue  to  the  tenant :  held,  that  the  tenant  not  having  in  ftct  quitted  the  possession, 
nor  an^  valuation  having  been  made  of  his  effects ;  such  agreement  to  quit,  &.c.  being 
conditional,  and  the  condition  not  performed,  nor  the  agreement  in  %ny  manner  acted 
upon,  did  not  operate  as  a  surrender  of  tbe  tenant's  legal  term  from  year  to  year,  and, 
«on8ec]|uently,  tnat  the  right  of  tbe  landlords  to  distrain  for  the  arrears  of  rent  continued 
after  suC  months  firom  the  making  of  the  indenture. 

THE  plaintifis\ieelared  in  assumpsit,  that  on  the  7th  of  August  IBM,  it 
was  agreed  between  them,  as  assignees  of  /.  Leedham  a  bankrupt,  and  the 
defendants,  on  behalf  of  themselves  and  other  proprietors  of  certain  inns  at 
Maibck  in  Derbyshire,  that  the  plaintiffs  should  deliver  to  the  defendants  and 
the  said  other  proprietors  the  actual  possession  of  the  said  premises,  late  in 
the  occupation  of  the  bankrupt,  on  the  1st  of  Nov.  1806,  and  should  pay  a 
half  year's  rent  for  the  same,  becoming  due  on  tbe  10th  of  October  1806,  and 
all  taxes  up  to  the  5th  of  April  1307 ;  which  possession  and  payment  the  de- 
fendants thereby  agreed  to  accept  in  satisfaction  for  all  rent  doe  since  the  5th 
of  April  1806 »  and  agreed  that  they  would,  without  pfejiidice  to  the.rigfat. 
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if  anjy  claimed  by  the  proprietors  of  the  said  inns,  of  distraining  upon  the 
said  premises  for  ail  arrears  of  rent  due  at  Lady'^ay  1806  from  the  banlsrupty 
accept  at  a  valuation  all  the  household  goods,  d&c.  on  the  premises ;  and  would, 
upon  such  valuation  being  made,  and  upon  receiving  the  possession  of  the 
said  goods  and  other  property,  give  to  the  plaintiffs  their  promissory  note  for 
the  amount -of  such  valuation  payable  on  the  Ist  of  May  1807.  The  count 
then  slated,  that  the  valuation  of  the  goods  amounted  to  2966/.  16j.  Id. ;  and 
that  the  defendants  thereupon  accepted  the  said  goods  and  other  property  at 
that  sum,  and  received  the  possession  thereof  from  the  plaintiffs,  but  had  not 
given  their  promissory  note  according  to  their  agreement.  The  declaration 
also  containeid  the  common  counts  for  goods  sold  and  delivered,  money  had 
and  received,  and  upon  an  account  stated :  to  which  the  general  issue  was 
pleaded ;  and  at  the  trial  before  Lord  Ellenhorovgh,  C.  J.  in  MiddUstx^  a  ver- 
dict was  taken  for  the  plaintiffs  for  1874/.  16s.  lie/.,  subject  to  the  opinion  of 
the  Court  on  this  case. 

On  the  7th  Nov.  1796,  a  written  agreement  was  made  between  the  defend- 
ants and  others,  as  proprietors  of  the  premises  mentioned  in  the  declaration, 
for  a  lease  of  those  premises  to  /.  Leedham  for  14  years,  at  certain  rents,  and 
at  a  fbrther  rent  of  7/.  per  cent,  upon  all  money  which  the  proprietors  should 
expend  in  the  improvement  of  the  premises.  Leedhdm  held  the  premises  un-*^ 
der  this  agreement,  but  no  lease  was  ever  granted.  In  1804,  several  sums 
having  been  expended  by  the  proprietors  in  improvement  of  the  premises,  the 
rent  was  fixed  at  500/.  per  annum  for  a  certain  part  called  the  Old  Bath,  and 
50/.  per  annum  for  the  other  part  called  the  Temple.  On  the  12th  of  Feb, 
1805,  the  rent  being  considerably  in  arrear,  an  indenture  of  this  date  was  exe- 
cuted between  Leedham^  Maynard  the  defendant,  and  one  J.  Wilkinson^  on 
behalf  of  ifayitarel  and.  the  other  proprietors;  whereby,  ailer  reciting  the 
agreement  of  the  7th  of  Nov.  1798,  and  that  certain  arrears  of  rent  were  then 
due,  and  further  rent  would  be  due  from  Lcedhqm  on  the  7th  of  April  then 
next ;  and  further  reciting,  that  Leedham  had  agreed  to  quit  and  deliver  up  the 
premises  to  Wilkinson  ia  trust  for  the  proprietors  and  for  the  defendant  May» 
nard,  on  the  5th  of  April  then  next ;  and  that  it  had  been  agreed  that  a  valu- 
ation ilhould  be  made  of  the  household  goods,  furniture,  stock  and  effects,  by 
two  indifferent  persons  to  be  chosen,  &c.,  and  that  the  same  should  in  the 
mean  time  be  assigned  and  delivered  up  to  Wilkinson  upon  the  trusts  there- 
tder  mentioned  ;  it  was  witnessed,  that /or  the  considerations  therein  mention- 
ed, Leedbam  did  assign  all  his  household  goods,  d&c.  personal  estate  and  effects 
upon  the  premises,  to  Wilkinson,  upon  trust  to  have  such  valuation  made  as 
aforesaid ;  and  out  of  the  amount  to  retain  the  sums  due  for  rent  and  arrears 
up  to  the  5th  of  April  then  next,  and  to  pay  the  residue  to  Leedham  on  the 
said  5th  of  April.  No  possession  teas  ever  taken  under  this  indenture  by  or 
on  behalf  of  the  proprietors ;  neither  was  there  any  valuation  made  of  the  fur- 
niture and  effects;  hut  Leedham  continued  to  occupy  as  before  as  well  the 
premises  as  the  furniture  and  effects,  until  the  10th  of  Feb,  1806;  when  no 
payment  having  been  made  on  account  of  the  rent,  and  more  rent  having  be- 
come due,  a  second  indenture  was  made  between  the  same^ parties  as  the  first ; 
whereby,  after  reciting  in  substance  as  before,  and  that  Leedham  had  agreed 
to  quit  and  deliver  up  possession  of  the  premises  to  Wilkikson  on  the  5th  of 
April  1806,  Leedham  assigned  all  his  household  goods,  6lc.  personal  estate 
and  effects  upon  the  premises,  to  Wilkinson,  upon  trust  to  have  such  valuation 
made  as  aforesaid,  and  out  of  the  amount  to  retain  what  was  due  for  rent  and 
arrears,  as  mentioned  in  the  second  indenture,  up  to  April  1806,  and  to  pay 
the  residue  to  Leedham  on  or  before  that  day.  Upon  the  execution  of  this 
last  indenture,  possession  was  taken  by  Wilkinson  of  the  goods,  furniture,  and 
effects  thereby  assigned ;  but  this  possession  was  afterwards  abandoned  when 
it  had  continued  a  month,  and  Leedham  was  again  lefl  in  full  possession  of 
t)ie  premises.    No  payment  of  the  rent  then  in  arrear  was  made  by  Leedham, 
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but  every  thing  remained  as  before  until  the  Ist  of  March  1806,  when  a  third 
indenture  was  made  between  the  same  parties,  similar  in  all  respects,  except 
that  it  reeited  an  agreement  on  the  part  of  Leedham  to  quit  on  the  5th  of  April 
1807 ;  by  which  last  indenture  Leedham  assigned  all  his  household  goods, 
stock,  dLC.  personal  estate  and  effects  upon  the  premises  to  Wilkinson,  on 
trust  to  have  such  valuation  made  as  aforesaid,  and  out  of  the  amount  to  retain 
and  pay  the  several  sums  in  that  indenture  mentioned,  and  also  the  growing 
rents  from  Leedham  during  such  bis  holding  as  aforesaid,  and  to  pay  the  resi« 
due  to  Leedham  on  or  before  the  5th  of  April  1807.  On  the  3d  of  June  1806, 
a  commission  of  bankrupt  issued  against  Leedham,  under  which  his  effects 
were  duly  assigned  to  the  plaintiffs ;  the  act  of  bankruptcy  on  which  he  was 
declared  bankrupt  being  the  said  deed  of  assignment  of  the  12th  of  February 
1805.  On  the  7th  of  August  1806,  the  agreement  stated  in  the  ^rst  count  of 
the  declaration  was  entered  into  between  the  plaintiffs  and  defendants ;  and 
the  goods  and  effe<Hs  therein  mentioned  upon  the  premises  were  afterwards 
valued  at  2066/.  16^.  7J.  at  which  sum  the  defendants  accepted  the  same. 
The  defendants  never  gave  their  promissory  note  for  such  sum  or  any  part 
thereof,  but  paid  into  court  under  the  common  rule  1194Z.  1  Is,  Ad,,  which  was 
the  balance  due  from  the  defendants  to  the  plaintiffs,  after  deducting  all  rent 
and  arrears  of  rent  for  the  premises  up  to  the  10th  of  Oct,  1806,  part  of 
which  rent  accrued  before  the  5th  of  April  1805,  and  part  afterwards.  The 
plaintiffs  took  the  money  out  of  court.  It  was  admitted  on  the  part  of  the 
plaintiffs,  that  under  the  agreement  of  the  7th  of  August  1806,  the  defendants 
were  to  be  in  the  same  situation  as  if  th^y  had  actually  distrained  upon  the 
premises  at  the  time  of  making  the  agreement,  or  at  any  time  since ;  it  being 
understood  at  the  time,  that  it  was  for  the  interest  of  all  the  parties,  both 
plaintifb  and  defendants,  that  no  actual  distress  should  be  made  upon  the  pre- 
mises. The  question  for  the  opinion  of  the  Court  was,  whether  at  the  time  of 
making  the  agreement  in  the  declaration  mentioned  the  defendants  and  the 
other  proprietors  of  the  premises/^ere  entitled  to  distrain  for  the  arrears  of 
the  rent  due  on  the  5th  of  April  1805.  If  the  Court  wei'e  of  opinion  that 
they  had  such  right  of  distress,  a  verdict  was  to  be  entered  for  the  defendants : 
if  not,  the  verdict  entered  for  the  plaintiffs  was  to  stand  for  1874/.  16s.  \\d. 

Fell,  for  the  plaintiffs,  denied  the  right  of  the  owners  of  the  premises  to 
distrain  for  the  arrears  of  rent :  and  contended  that  the  effect  of  the  indenture 
of  the  12th  of  Feb,  1805  was  to  put  an  end  to  the  former  tenancy  from  year 
to  year,  under  the  agreement  of  Nov,  1796,  for  a  lease  of  14  years,  which  was 
never  executed ;  and  to  make  a  new  tenancy ;  and  therefore,  that  the  landlords 
lost  their  right  to  distrain  for  the  arrears  of  rent  due  under  the  former  tenan- 
cy, after  the  expiration  of  six  months  from  its  determination.  The  principal 
question  is,  whether  the  preceding  tenancy  were  determined  by  that  indenture  ; 
and  this  depends  on  others ;  1st,  Whether  the  recital  in  the  indenture  of  the 
agreement  by  Leedham,  to  quit  and  deliver  up  the  premises,  operated  as  a 
surrender  in  law  of  the  term ;  and  if  so,  2dly,  Whether  the  subsequent  cir- 
cumstances amounted  to  a  waiver  of  that  surrender,  so  as  to  set  up  the  former 
term:  and  also,  3dly,  Whether,  as  that  indenture  assigned  all  Leedham* s 
effects,  and  amounted  to.  an  act  of  bankruptcy,  it  were  not  void  in  toto,  so  as 
to  do  away  the  whole  agreement.  1st,  The  indenture  vecites  an  express 
agreement  by  Leedham  to  quit  and  deliver  up  the  premises  to  Wilkinson  on 
the  5th  of  April  1805,  which  operates  as  a  surrender  in  law  of  the  term  from 
year  to  year  under  which  the  tenant  held.  Lord  C.  B.  Gilbert,  4  Bac.  Abr. 
209.  Leases,  S.,  says,  ''  that  any  form  of  words  whereby  such  an  intent  and 
agreement  of  the  parties  may  appear  (t.  e,  for  the  tenant  to  yield  up  the  estate), 
will  be  sufficient  to  work  a  surrender ;  and  the  law  will  direct  the  operation 
and  construction  of  the  words  aptordingly,  without  the  formal  mention  of  the 
word  surrender  in  the  conveyance,"  "  Therefore,  (he  adds)  if  lessee  for 
years  say  to  the  lessor,  that  hia  will  is,  that  the  lessor  shall  enter  into  his  lands 
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and  shull  hate  the  Baine,  or  is  cootent  that  the  leasoF.  shall  ha? e  again  the  land, 
and  by  virtue  thereof  the  lessor  enters  into  the  land ;  this  is  a  sufficient  sur- 
render." And  with  this  agree  Perk.  s.  §07,  606,  £.  40  Ed.  3.  ^,  and  SUigk 
v.  Bcfieman,  Cro.  Elis.  487.  He  was  proceeding  to  argue  on  the  other  points 
of  the  case;  But  the  Court  being  against  him  upon  thi^  point,  it  became 
unnecessary. 

Lord  EjLLENBORotfGH,  C.  J.  Is  there  imy  ease  where  the  tenant  having 
agreed  to  surrender  his  term  for  a  particular  purpose  to  be  eflfected,  and  that 
purpose  is  not  effected,  such  conditional  agreement  has  been  held  to  operate 
as  an  absolute  surrender ;  though  the  tenant  has  never  in  fact  quitted  the  pos- 
session ?  Here  there  were  mutual  acta  to  be  done ;  the  tenant's  stock  and 
effects  upon  the  premises  were  to  be  valued,  and  he  was  to  give  up  possession ; 
but  no  such  valuation  was  made;  nor  did  the  tenant  relinquish  the  possession 
of  the  premises.  How  then  can  we  take  this  to  have  been  an  actuah  surrender 
of  the  term  merely  from  the  agreement  to  surrender,  when  it  appears  that 
neither  of  the  parties  acted  upcm  that  agreement?  Though  the  word  eanditian 
be  not  used  in  the  indentures,  it  is  in  effect  an  agreement  to  surrender  on  condi* 
tion,  and  that  condition  waanot  execute^.  The  consequence  is,  that  the  ten- 
ancy continued  to  subsist,  together  with  the  right  of  the  landlords  to  distrain  for 
the  arrears  of  rent. 

The  other  judges  concurred.  < 

Postea  to  the  defendants. 

Balguy  for  the  defendants. 


William,  Lessee  of  Hughes  and  Hesther  his  Wife,  v.  Thomas. 

12  East,  141.    Feb.  6, 1810. 

Tenant  for  life  having  levied  a  fine,  and  afterwords  deviaed  the  preiniaea,anddied8etaed : 
the  entry  and  continuing  poaaeasion  of  the  deviaee  (th^  defendant  in  ejectment)  ia  no 
diaaeiain  of  the  reveraioner;  disseisin  importing  an  ooater  of  the  rightful  tenant  from 
the  poaaeaaion,  and  an  uaurpation  of  the  freehold  tenure.  And,  therefore,  no  queation 
could  artae  whether^  eonaidering  the  deviae  of  the  reveraion  aa  a  diaaeiaee,  a  fine  aur 
cogniaance  de  droit  come  ceo,  levied  by  her  before  entry  to  a  atranger,  without  any 
declaration  of  uaea,  would  bar  her  ri|[ht  of  entry  by  eatoppel,  and  forljfy  the  eatate  of 
the  diaaeiaor;  or  whether  it  would  aimply  enure  to  her  own  uae,  or  be  altogether  in- 
operative. 

After  a  deviae  to  one  «nd  her  heirs  of  certain  landa  in  .4.,  and  other  deviaea  to  the  aame 
peraon  and  het  exacntorj,  adminiatratora  and  aaaigna  of  leaaehold  intereata  in  B.,  C.^ 
and  />.}  a  deviae  of  all  the  residue  of  the  teatator'a  eatatie  and  effecta,  real  and  peraonal 
whataoever,  and  whereaoever,  not  before  disposed  of,  after  payment  of  debta,  legaciea, 
and  funeral  expences  to  the  same  devisee,  her  executors,  administreUorSf  and  assigns^ 
for  her  own  use  ahsolnteltfy  will  carry  a  distant  reversion  in  fee  in  the  landa  in  B. ;  the 
worda  of  the  residuary  clause  being  large  enough  to  carry  the  fe^,  aa  comprehending 
all  thereaidue  of  the  devisor'a  real  estaUj  and  giving  it  to  the  deviaee  absotuUly;  and 
the  iotent  to  devise  the  whole  interest  in  all  hia  remaining  property  not  being  rebutted 
by  limiting  the  estate  to  her  and  her  executors,  &c,  omitting  heirs  ;  or  by  the  limitation 
of  other  lands  to  her  and  her  heirs;  or  by  the  prior  devise  of  a  leaaehold  interest  to 
the  same  peraon  in  the  aame  landa  of  which  the  deviaor  bad  euch  diatant  reversion. 

THIS  was  an  ejectment  for  certain  lands  called  Placet^  Parke,  Crygistilltr^ 
Fynombeder^  Pantygwr,  and  Cwrndufrywyns,  in  the  parishes  of  Treleack  or 
Betiufs,  Leanwinio,  and  Mydrim,  in  the  county  of  Carmarthtn ;  and  upon  the 
trial  before  Graham,  B.,  at  Hereford,  a. verdict  was  found  for  tlM  pl^iintiff,  sub- 
ject to  the  opinion  of  this  court  on  the  following  case. 

Richard  Davies,  being  seised  in  fee  of  the  premises  in  question,  by  his  will 
duly  executed  and  attested,  dated  AMig.  16th,  1783,  devised  the  same  to  cer- 
tain trustees  and  their  heirs,  upon  trust  to  the  use  of  his  wife  Chrace  Davies 
for  life :  remainder  to  the  use  o^  his  brother  Thomas  Davies  for  life ;  remain- 
der to  the  trustees  to  preserve  contingent  uses»  ditc ;  remainder  to  the  first  and 
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other  sons  of  the  bodj  of  T.  D.  miccenivelf  in  tail  male,  in  strict  lettlement; 
with  like  remainders  to  his  brother  WUHam  for  life,  and  to  his  first  and  other 
eons  in  tail  male,  in  strict  settlement ;  remainder  to  his  sister  Ann  (then  Ann 
Evans,  widow)  for  life ;  remainder  to  the  trustees  to  support  the  contingent 
uses,  6cc. ;  remainder  to  her  first  and  other  sons,  in  strict  settlement,  in  like 
tail ;  with  reversion  to  the  testator's  own  right  heirs  for  ever.  By  the  same 
%ill  he  also  devised  other  lands,  &c.  and  also  all  other  his  real  estates,  not  bo- 
fore  devised,  unto  his  said  brother  Thtunas  Davies,  his  heirs  and  assigns  for 
ever.  The  testator  died  without  issue  in  1763,  after  making  his  will^  leaving 
Thomas  Davies  him  surviving,  his  brother  and  heir  at  law.  On  the  death  of 
the  testator,  his  widow,  Oraee,  entered  upon  and  became  seised  of  the  pr^mi- 
ses  in  question^  under  the  devise  to  her  for  life ;  and  died  seised  on  the  27th 
of  March,  1788.  Thomas  Davies,  the  brother  and  heir  of  the  testator,  died 
Oct.  9th,  1787,  without  issue,  having  previously  made  his  will  on  the  4th  of 
Sept.  1767,  duly  executed  and  attested,  whereby  he  devised  as  follows :  "  First, 
I  give  and  devise  unto  my. wife  Hester  Davies  all  that  messuage  and  lands 
called  Litoindiviis,  in  the  parish  of  Egermont,  in  the  county  of  Carmarthen, 
and  all  that  messuage  and  lands  called  Blatnyromant  in  the  several  parishes 
of  Mydfim  and  Llmvihangel  Abercum  in  the  said  county,  to  have  and  to  hold 
the  same  to  her,  her  heirs  and  assigns  for  ever.  Also,  I  give  and  devise  unto 
my  said  wife  all  that  messuage  and  lands  called  Pantyrathro,  and  all  that  me»- 
suage  and  lands  called  Dyffryntravel,  in  the  parish  of  Llanstephen,  in  the 
county  of  Carmarthen,  to  liave  and  to  hold'  to  my  said  wife,  her  heirs  and 
assigns  for  ever."  He  then  gives  her  in  the  same  words  his  other  tenements 
in  the  parish  of  Langunaock,  which  are  particularly  described  in  the  will,  and 
also  the  tenement  of  NantyreagU,  which  is  there  particularly  described. 
Then  follows  "  Also,  I  give  and  devise  unto  my  said  wife  all  my  leasehold 
estate,  that  is  to  say,  the  lease  on  the  messuage  and  lands  called  Plasyparke, 
including  Prgystydir,  and  Parkmaur,  in  the  said  parish  of  Trehiuh  or 
Beitws,  the  lease  on  the  messuage  and  lands  called  Llancarthgimir,  in  the 
eaid  parish  of  Mydrim,  and  also  the  lease  in  the  messuage  and  lands  called 
Weynreed  and  lAainmarget,  in  the  parish  of  Llaminnio ;  to  have  and  to  hold 
to  her  my  said  wife,  lier  executors,  administrators,  and  assigns,  to  and  for  her 
and  their  use  and  benefit.  Also,  I  give,  devise  and  bequeath  400Z.,  together 
with  all  the  interest  thereon  due  to  me  by  mortgage  on  the  messuage  and  lands 
called  Aberarthur,  in  the  parish  of  Pembryn  in  the  county  of  Cardigan,  unto 
my  said  wife,  her  executors,  administrators  and  assigns  for  ever.''  And  after 
thereby  giving  two  legacies  of  30/.  and  20/.,  also  a  legacy  of  20/.  to  his  bro- 
ther WUUam,  and  another  of  20/.  to  his  sister  Anne,  is  the  following  clause. 
**  And  finally,  aU  the  rest,  residue  and  remainder  of  all  my  estate  ami  effects, 
real  and  personal,  whatsoever  and  wheresoever,  not  hereinbefore  given  and  dis- 
posed of,  after  payment  of  my  debts,  legacies  and  funeral  expences,  I  do  give, 
devise  and  bequeath  unto  my  wife  Hesther  Davies  (one  of  the  lessors  of  the 
plaintiff,)  her  executors,  administrators  and  assigns,  to  and  for  her  own  use  and 
benefit  absolutely :  and  I  do  hereby  constitute  my  said  wife  sole  executrix," 
d^c.  The  said  Hesther  Davies  on  the  17th  of  Feb.  1791»  intermarried  with 
J.  Hughes,  the  other  lessor  of  the  plaintifil  William  Davies  lived  in  London, 
and  died  there  in  August  1788,  without  issue.  Soon  after  the  death  of  Grace 
Davies,  the  said  Anne  Evans,  by  virtue  >>f  the  entail  created  by  the  said 
Richard  Davies,  took  possession  of  all  the  lands  and  tenements  in  question, 
and  on  the  22d  of  March  1792,  levied  a  fine  of  the  premises  in  question,  and 
died  on  the  13th  of  May  1808,  without  issue ;  having  previously  made  her 
will,  duly  executed  and  attested,  by  which  she  devised  the  premises  in  question 
to  the  defendant,  who,  upon  her  death,  entered  on  and  took  possession  of  the 
same  under  the  said  will,  and  has  io  continued  in  possession  of  the  same  (torn 
thence  to  the  bringing  of  this  action.  The  lessors  of  the  plaintiff,  on  the 
25th  of  August  1808,  levied  a  fine  sur  ccmusance  de  droit  come  ceo  of  the 
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premises  in  qaestion  in  this  action  to  one  T.  Waiers  as  oonasee  thereof,  who 
previously  thereto  had  no  interest  or  estate  in  the  premises,  and  on.  the  1st  of 
Sept.  1806,  and  prior  to  the  day  of  demise  in  this  ejectment,  an  entry  was  duly 
made  upon  the  premises  in  qaestion  on  the  part  of  the  lessors  of  the  plaintiff, 
for  the  purpose  of  avoiding  all  fines  levied  of  the  premises ;  which  purpose  was 
duly  declared  at  the  time  of  such  entry.  If  the  lessors  of  the  plaintiff  were 
entitled  to  recover  possession  of  the  premises,  the  verdict  for  the  plaintiff  was 
to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Oven  jun.  for  the  lessors  of  the  plaintiff,  stated,  that  the  objections  intended 
to  be  raised  to  the  title  were,  Ist,  that  the  reversion  in  fee  of  the  premises  did 
not  pass  by  the  will  of  Thomas  Demits  to  his  widow,  one  of  the  lessors :  but 
if  it  did  ;  .2dly,  that  the  effect  of  the  fine  levied  by  Mrs.  Evans^  the  tenant  for 
life,  was  to  disseise  the  reversioner,  and  discontinue  or  displace  her  estate: 
and  if  so,  then  3dly ,  that  the  effect  of  the  fine  of  the  25th  of  August  1808,  by  the 
lessors  of  the  plaintiff,  was  to  confirm  the  estate  of  the  disseisor,  and  estop  their 
own  recovery.  Upon  the  first,  there  can  be  no  doubt  that  by  the  devise  in  the 
will  of  Thomas  Davits^  of  all  the  rest,  residue,  and  remainder  of  all  his 
estate  and  effects,  real  and  personal,  whatsoever  and  wheresoever,  dLC.  after 
payment  of  his  debts,  d&c.  to  his  wife  her  executors^  admimstrOtors  and  assigns^ 
to  and  for  her  own  use  and  benefit  absolutely  "  the  fee  of  the  real  estate  passed, 
notwithstanding  the  devise  is  to  her,  and  her  executors^  6lc,  ;  the  devise  being 
in  terms  of  his  real  estate  to  her  absolutely^  construing  the  words  reddendo 
singula  singulis.  And  he  cited'  The  Countess  of  Bridgwater  v.  The  Duke  of 
Bolton,  6  Mod.  106.  [But  Lord  ElUnborough,  C.  J.  said,  that  it  was  unne- 
cessary  to  cite  cases  upon  that  point :  and  caUed  upon  the  defendant's  counsel 
to  know  whether  he  meant  to  dispute  it :  who  admitted,  that  the  words  of  the 
residuary  devise  where  in  themselves  sufiicient  to  carry  the  fee  in  the  real 
estate  undisposed  of,  unless  he  could  satisfy  the  court  from  other  parts  of  the 
will  that  there  was  no  such  intention  in  the  testator.]  On  the  2d  question  the 
case  is,,  that  Ann  Evans^  the  last  tenant  for  life  in  possession  under  the  will  of 
Rd.  Davies,  levied  a  fine  of  the  premises  in  question  in  1792,  but  did  not 
die  till  May  1806,  without  issue ;  having  previously  devised  to  the  defendant, 
who  took  possession  on  her  death  :  and  that  fine  is  meant  to  be  set  up  as  a 
disseisin  of  the  lessors  of  the  plaintiff.  But  without  going  the  length  of  that 
which  is  intimated  in  Taylor  v.  Horde,  1  Burr.  107 — 119,  that  there  can  be 
no  such  thing  as  a  disseisin  in  modern  times,  without  the  election  of  the  party 
injured  so  to  cooMder  it,  it  is  sufficient  to  say,  that  there  does  not  appear  to 
have  been  any  disseisin  in  this  case.  The  lessors  of  the  plaintiff  had  a  vested 
interest .  in  the  reversion  before  the  fine  levied  by  Mrs.  Evans  in  1792,  who 
was  then  in  possession :  the  possession  was  not  charged  by  her  fine,  but  con- 
tinued in  her  till  heft  death ;  and  she  devised  to  the  defendant.  Littleton  s. 
279,  defines  disseisin  to  be  '*  properly  where  a  man  entereth  into  lands  where 
his  entry  is  not  congeable,  and  ousteth  him  who  hath  the  freehold."  And 
Lord  Coke  in  his  Comment  notes,  that  every  entry  is  no  disseisin,  unless  there 
be  an  ouster  also  of  the  freehold ;  as  an  entry  and  a  claimer  or  taking  of 
profits.  Now,  the  tenant  for  life  levying  a  fine,  it  cannot  be  said  that  her 
entry  was  not  lawful ;  for  in  fact  she  m^eno  entry,  being  already  in  posses- 
sion ;  and  her  continuing  in  possession  during  her  life  could  not  be  said  to  be 
a  disseisin  of  the  reversion  expectant  on  her  death.  Lord  Coke(a)  defines 
disseisin  to  be  the  '*  putting  of  a  man  out  of  seisin,  and  ever  implieth  a  wrong." 
[Bayley,  J.  How  can  a  person  be  said  to  be  put  out  of  seisin,  who  was  not 
entitled  to  the  actual  seisin  at  the  time  1]  It  should  seem  not.  A  remainder- 
man cannot  be  put  out  of  possession  who  never  was  in  possession.  Lord  Coke 
says,  in  another  place,  Co.  Litt.  277,  a.  "  a  disseisin  is  a  wrongful  putting  out 
of  him  that  is  actually  seised  of  a  freehold ;  but  a  remainder-man,  ot  rever- 

(a)  Co.  Liu.  153,  b.    Vide  Dot  v.  Danvvrsy  7  Eaat,  312. 
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■toiler,  is  not  athtoMif  seised,  aod  tfcerelbre  Mrs.  Mhghes  the  reversioner  caniiot 
be  said  to  have  been  disseMed.  Even  an  ^entry  on  another,  witboot  an  expul- 
sion, will  not,  acoerding  to  the  opinion  of  Lord  HM,(a)  work  a  disseisin, 
iboQgh  it  will  give  the  party  a  seisin  ai  law  sattcient  to  have  the  possession 
ai^udged  to  him  if  be  hare  the  right.  But  here  there  was  neither  an  entry  on 
nor  an  ouster  of  her  in  remainder;  and  the  tenant  for  life  could  not  disseise 
herself.  It  may  be  argued,  thai  a  leoffaient  by  tenant  for  life^  disseises  the 
reversioner ;  and  thai  Lord  Coke,  Co.  Lit  10,  says,  that  a  fine  is  a  ieoibient 
of  reeord.  Bat  though  it  be  sO  in  form,  it  is  not  so  in  substance ;  and  Lord 
CMe  had  before,  Co.  Lit.  9,  a.,  distinguished  between  a  fooflfaient,  whichdear- 
eth  all  disseisins  auMl'  other  wrongful  and  defeasible  estates,  where  the  entry  of 
the  feoffor  ia  lawful ;  and  a  fine,  which  he  says,  does  not :  the  material  diffep- 
ence  between  tbera  was  shewn, by  Lord  C.  J.  WtSes  in  deliveriag  the  unani* 
moos  optniou  of  the  Judges  in  the  House  of  Lords  upon  the  case  of  Farkharst 
V.  Smith,  Willes,  342,  and  by  the  Lord  Ch.  J.  Lee  in  delivering  the  opinion  of 
this  Court  in  the  same  ease,  18  Vin.  Abr.  413,  414,  where  4he  operation  of  a 
fine  is  put  in  opposition  to  that  of  a  feolfiaent.  And  in  9  Vib.  Abr.  456w 
Entry,  £.  pi.  23,  it  is  said,  that  a  fine  is  a  feoffment  of  record  only  by  fiction 
of  law ;  for  if  another  be  in  by  tort,  it  will  not  amount  to  an  entry,  as  a  feoff» 
ment  shall :  per  Bridgmtm,  C.  J.  Cart  176.  The  ground  of  the  distinction 
is,  that  a  fine  is  secret ;  but  a  feoftnent  derives  its  force  from  its  publicity ;  for 
it  Is  of  no  effect  without  livery  of  seisin.  Co.  Lit  7,  a.  And  in  Fermar'i 
case,  3  Rep.  76,  b.  79,  the  case  of  Xemie  v.  Toter  is  referred  to,  wherein  it 
was  adjudged,  that  where  tenant  for  Kfe  levied  a  fine  with  proclamations,  and 
5  years  passed  in  his  lifetime ;  yet  he  in  remainder  shall  have  5  years  to  make 
his  claim  after  the  death  of  tenant  for  life.(6)  And  it  was  also  agreed,  that  if 
tenant  for  life  male  4  feoffment  in  foe  to  one  who  had  lands  in  the  same  town, 
and  the  feoffee  levy  a  fine  with  proclamafions,  it  should  not  bind  the  remainder- 
man, but  he  should  have  5  years  after  the  death  of  the  tenant  for  life;  for 
he  could  not  know  of  what' land  the  fine  was  levied:  though  where  one  pre- 
tending  title  to  land  enters  and  dismset  another,  and  afterwards,  with  intent  to 
bind  the  disseisee,  levies  a  fine  with  proclamations,  this  fine  shall  bind  the  dta- 
seisee  by  the  express  purview  of  the  stat  4  Hen.  7,  if  he  neither  enter  nor 
pursue  his  acticm  within  5  years.  '  Here,  therefore,  Mrs.  Hughes  had  5  years 
to  make  her  entry  in  after  the  natural  determination  of  Mrs.  Evan's  life  estate 
by  her  death.  The  nature  of  disseisin  by  election  is  fully  explained  in  Tuy- 
lir  V.  Harde.{c)  The  utmost  eflect  of  a  fine  levied  by  tenant  for  life  is  to 
displace  the  estates  "m  remainder ;  leaving  to  the  remainder-man  a  right  of 
entry,  to  be  exercised  either  immediately  in  respect  of  the  forfeiture  of  the 
estate  for  life  incurred  by  reason  of  the  fine,  or  within  5  years  after  the  natu- 
ral determination  of  the  estate  for  life.(J)  In  Goodright  v.  FinTester(e) 
there  was  a  change  of  possession,  which  distinguishes  it  from  the  present  case. 
If  any  person  were  a  disseisor  in  this  case,  it  must  be  the  defendant ;  and  by 
the  Stat  32  H.  8.  c.  33,  the  right  of  entry  of  the  party  entitled  is  not  tolled 
even  by  a  descent  from  a  disseisor,  unlesa  such  disseisor  bad  peaceable  pos- 
session for  5  years  after  the  disseisin  without  the  entry  or  continued  claim  of 
the  party  entitled^    And  here  there  has  been  no  descent ;  nor  have  5  years 

(•)  ApoD.  t  Salk.  946,  «nd  Pt^e  ▼.  Beytoard,  3  Balk.  135. 

(k)  Th«  taaie  point  wm  Bajii4^d  in  Smy  r.  June,  Cn>.  EUs.  S90,  «•  for  (taj  the  juitiest) 
**  it  may  be,  that  tba  reraaioder-oian  bad  no  coDuaaDce  of  th^  forfeitura;  and  if  he  had, 
**  it  is  at  his  election  if  he  will  take  advantage  of  it :  and  so  Zome's  oase  was  cited  to  be 
«*  adjadged,  7  Eliz.  :*'  and  the  opinion  of  the  Court  in  the  late  case  of  (roo<£r^^  y.  Forres-- 
ter,  8  East,  566,  iA  to  the  skrae  effect. 

<c)  Bsrff.  107-*-]  19,  and  fide  Co.  Litt.  330,  b.  a.  1,psr  fofum  to  the  coaelotion  of  the 
note  in  p.  340,  b. 

(d)  Focus  ▼.  Salisbury,  Hardr.  401, 2.  Co.  Lit.  327,  b.  and  Ooodright  v.  Forrester^  1 
East,  552,  were  cited. 

(a)  lb.  557. 
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elapsed  eince  the  death  of  the  tenant  for  life.  Ninf*s  Max.  44,  pi.  16.  Nei- 
ther is  there  any  discontinuance ;  for  the  party  discontinuing  must  be  actually 
seised  of  an  estate  of  inheritance  in  .the  estate  discontinued :  therefore,  in 
Driver  v.  Hu8seff,{a)  a  fine  levied  by  tenant  for  life  was  held  to  he  no  discon* 
tinuance  of  the  estate  tail  in  remainder,  which  could  only  be  disoontinoed  by 
the  fine  of  one  who  was  actually  seised  at  the  time  by  force  of  the  entail. 
[Baytey,  J.  It  is  quite  clear  that  a  fine  by  tenant  for  life  cannot  work  a  di»- 
continuance  of  the  estate  in  remainder.]  Then  Odly,  supposing  there  could 
have  been  a  disseisin  of  Mrs.  Hughes's  estate  in  reversion  by  the  fine  levied 
by  Mrs.  Evans  the  tenant  for  life ;  still  the  fine  suv  cognizance  de  droit,  d&c. 
levied  by  Mrs.  Hughes  and  her  husband  in  Aug.  1808,  no  use  being  declared, 
nor  any  change  of  possession,  and  without  any  consideration  moving  from  the 
conusee,  who  had  no  prior  estate  in  the  premises;  would,  notwithstanding  her 
disseisin,  enure  to  theuse  of  herself  and  her  husband  as  conusors,  and  not  to 
the  use  of  the  disseisor :  or  if  it  did  not  enure  to  the  use  of  the  conusors,  it 
would  at  least  be  inoperative.  BechoiWs  case,  2  Rep.  56,  b. ;  Armstrong  v. 
Wolsey,  2  Wils.  19 ;  Roe  v.  Popham,  Dougl.  24,  Co.  Lit.  23,  a. ;  Villers  v. 
Beaumont,  Dy.  146,  b.  13  Vin.  Abr.  299,  Fine.  L  a. ;  and  Argoll  v.  Cheney, 
Latch.  82.  The  defend,ant'a  counsel  will  rely  on  what  is  said  at  the  end  of 
Buckler's  case  in  2  Rep.  56. — "  Sixthly,  t^  was  5otW,that  if  the  disseisee  levy  a 
fine  to  a  stranger,  the  disseisor  shall  retain  the  land  for  ever :  for  the  disseisee, 
against  his  own  fine,  cannot  claim  the  land,  and  the  conusee  cannot  enter ;  for 
Uie  right  which  the  conusor  had  cannot  be  transferred  to  him ;  but  by  the  fine 
the  right  is  extinct,  whereof  the  disseisor  shall  take  advantage."  Now,  that 
was  not  a  point  in  judgment ;  for  the  case  there  was,  that  A.,  tenant  for  life, 
leased  for  4  years  to  jf.,  and  then  granted  the  reversion  for  his  own  life  from  a 
day  subsequent  to  C,  to  whom  B,  attornied  :  and  after  the  4  years  expired,  C 
entered  and  leased  at  will  to  JP.,  to  whom  ^.,  tenant  for  life,  levied  a  fine  come 
ceo,  &c.  on  which  the  remainder-man  iii  fee  entered.  Lord  Coke  says,  that 
five  points  were  resolved ;  the  two  first  of  which  only,  it  appears,  were  neces* 
sary  to  decide  the  case :  but  after  stating  the  five,  the  sixth  is  noticed  in  the 
manner  abovementioned.  There  are  three  other  reports,  2  And.  29.  Cro.  Eliz. 
550,  485,  and  Moor,  423,  of  the  same  case  which  make  no  mention  of  any 
such  point :  and  in  fact,  the  remainder-man  recovered  in  ejectment,  upon  the 
forfeiture  of  the  tenant  for  life  by  conveying  a  greater  estate  than  he  had. 

W,  jEJ.  Tauntm,  contra,  as  to  the  first  pointy  admitted,  that  the  general 
words  of  the  residuary  clause  would  be  sufficient  to  carry  this  reversion  in  fee, 
if  the  intent  of  Thomas  Davies,  the  devisor,  did  not  appear  (as  he  contended 
it  did)  from  other  parts  of  the  will,  not  to  pass  it.  And  here  he  relied  on  the 
previous  devise  of  other  lands  to  the  wife  *'  and  her  heirs  and  assigns  for  ever ;" 
which  shewed,  that  he  knew  how  to  pass  the  fee4>y  proper  terms,  when  he  so 
intended :  whereas  the  devise  of  the  residue,  by  which  alone  the  reversion  in 
fee  of  the  lands  in  question  could  pass,  if  at  all,  to  the  wife,  was  to  her,  "  her 
" executors,  administrators ,  and  assigns"  [Lord  JBUenborough,  C.  J.  The 
devises  to  her  in  the  first  part  of  the  will  were  all  of  lands  that  passed  into, 
possession  immediately.]  They  were  so;  but  if  he  contemplated  this  rever- 
sion at  all,  it  is  more  likely  that  he  would  have  included  it  in  that  part  of  his 
will  where  he  devised  the  rest  of  his  property  to  her  in  fee.  Again,  in  another 
part  he  gives  a  leasehold  interest  to  his  wife  in  part  of  the  very  premises  in 
question,  called  Plasyparke  {Place  y  parke).  It  does  not  appear  whether  any 
lease  was  outstanding  on  those  premises  at  the  time :  and  none  could  have 
been  granted  by  him  that  would  not  have  terminated  with  his  life.  [Bay ley, 
J.  Supposing  he  had  a  beneficial  interest  in  a  lease  on  those  premises,  and 
the  ultimate  reversion  in  fee  after  the  intermediate  estates  for  life  and  in  tail, 
what  inconsistency  would  there  be  in  his  devising  the  leasehold  interest  first, 

(a)  1  H.  Blac.  269,  and  note  1  to  CUrk  v.  PyweU^  1  Saund.  319. 
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and  afterwards  the  reversion  by  the  general  clause  ?]  He  gives  the  subject 
spatter  of  the  residuary  devise,  subject  to  <^6tfi,  legacies,  and  funeral  expences  ; 
which  shews  he  could  not  have  contemplated  a  distant  reversion.  [Lord 
ElUnbaraugh,  C.  J. .  The  words  being  large  enough  to  pass  the  reversionary 
interest,  it  will  pass  of  course,  if  notlung  af^ar  upon  the  face  of  the  will  to 
restrain  those  words.]  Then  as  to  the  efiect  of  the  fines,  the  lessors  of  the 
plaintiff  are  estopped  from  recovering  the  reversion ;  because  when  they  lev* 
ied  the  fine  of  August  1808,  the  premises  were  in  possession  of  the  defendant 
as  a  disseisor ;  and  if  the  disseisee  before  actual  entry  made  levy  a  fine  to  a 
stranger,  such  fine  will  enure  by  law  to  the  disseisor.  [2dly.]  As  to  the  dis- 
seisin, it  is  not  necessary  to  rely  on  the  single  fact  of  the  fine  levied  by  Mrs. 
Evans,  the  tenant  for  life,  in  1792,  as  constituting  of  itself  the  disseisin  of 
the  reversioner :  it  was  at  any  rate  a  forfeiture  of  her  life  estate ;  and  she  hav* 
ing  nevertheless  continued  in  possession,  and  afterwards  devised  the  premises 
to  the  defendant,  his  subsequent  entry  and  possession  upon  her  death,  under 
her  fine  and  will,  at  all  events  amounted  to  a  disseisin  :{a)  otherwise  there  can 
be  no  dineisin  committed  at  the  present  day.  It  ftills  within  tlie  definitions 
of  a  disseisin  which  have  been  referred  to  from  Littleion  and  Lord  Coke. 
[Lord  EUenboraugh,  €.  J.  All  the  definitions  include  an  ouster  of  the  tenant,  a 
wrongful  putting  of  him  out:  and  there  lies  your  difficulty :  there  is  an  entry 
of  the  one  party,  but  what  ouster  or  putting  out  of  the  other  is  there?  This 
keeping  out  of  the  lawful  owner  after  the  death  of  the  tenant  for  life  is,  tech- 
nically speaking,  an  intrusion ;  and  every  intrusion,  as  well  as  every  abate- 
ment, is  in  law  a  disseisin.  [Lord  Elienborough,  C  J.  asked  what  authority(6) 
he  had  for  that  position.]  In  their  nature  they  are  the  same,  and  the  difference 
is  more  in  circumstances  than  in  substance.  [Lord  Elienborough,  C.  J.  Per- 
haps  the  reversioner  might  elect  to  treat  this  as  a  disseisin,  but  he  is  not  bound 
to  do  so.]  Where  there  has  been  a  pre-existing  privity  of  estate,  to  which  the 
possession  of  the  wrongdoer  might  be  attributed,  there  the  party  wronged  may 
elect  not  to  treat  such  possession  as  a  disseisin ;  but  where  there  was  no  such 
privity,  but  the  true  owner  is  put  or  kept  out  wrongfully  by  a  mere  stranger  to 
the  estate,  it  is  difficult  to  understand  bow  there  can  be  any  election  to  treat 
the  adverse  possession  of  the  stranger  as  lawful.  1  Roll.  Abr.  659. 1. 5,  states, 
as  an  instance  of  disseisin,  a  stranger  taking  in  his  hand  the  ring  of  the  door 
of  a  house  left  locked  by  the  owner,  and  saying  that  he  claimed  the  house  to 
him  in  fee,  without  entering.  This  possession  of  the  defendant  was  sufficient 
to  give  him  a  seisin.  5  Com.  Dig.  Seisin  A.  [Barley,  J.  What  act  has  the 
defendant  done  that  necessarily  required  the  freehold  to  be  in  him,  or  that 
necessarily  shews  htm  to  be  any  more  than  a  mere  possessor.  He  has  not 
attended  the  lord's  court  as  a  freeholder.  Lord  Elienborough,  C,  J.  All  that 
is  stated  here  is,  that  on  the  death  of  the  tenant  for  life  the  defendant  entered 
and  took  possession :  it  is  indeed  added,  that  he  did  so  under  the  will  of  Mrs. 
Evans  ;  but  that  merely  shews  the  occasion  of  his  entry :  he  did  not  proclaim 
or  announce  to  others  that  he  entered  as  claiming  the  freehold,  nor  turn  any  per- 
son out  of  possession.]  The  doctrine  of  disseisin  is  founded  on  feudal  tenure, 
which  required  that  there  shoiHd  always  be  a  visible  tenant  of  the  freehold, 
ready  to  perform  the  military  services  to  the  lord  :  and  the  defendant  was  the 
only  person  who  could  have  been  called  upon  to  perform  those  services  before 
the  abolition  of  them  by  the  legislature.  But  though  now  abolished,  the  prin- 
ciple of  that  law  applies  equally  to  the  visible  tenant  in  possession,  holding  in 
his  own  right.  It  cannot  vary  the  case,  whether  the  right  owner  be  turned 
out  of  possession,  or  kept  out  by  one  who  will  not  deliver  it  up.  Then  [3dly] 
taking  the  defendant  to  have  been  a  disseisor  at  the  time,  the  fine  levied  by 

(«)  Vide  Pagt  and  Jourde»*s  case,  1  Leon.  122. 

(b\  Littleton,  a.  386,  397,  poinU  to  a  material  distinction  in  respect  to  the  right  of  entry 
of  toe  lawfbl  owner,  between  the  case  of  an  abatement  and  of  a  disseisin,  after  a  descent 
cast.    And  vida  Co.  Lit.  5Q7|  for  the  dolUitioDs  of  alNUement,  dxmeisiii,  and  intrusion. 
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Mrs.  Hughes  eitinguished  her  right  of  entry,  tccording  to  the  6th  resdutioD 
in  BuckWs  case,  2  Rep.  56,  before  citecL  [BoffUy^  J.  The  InteDtion  there 
was  to  levy  the  fine  to  the  use  of  the  stranger.]  That  does  not  differ  the  case ; 
nor  the  rule  that  where  there  is  no  consideration  moving  from  the.conusee, 
and  no  declaration  of  uses,  the  fine  shall  enure  to  the  usq  of  the  ponusor ;  for 
that  only  applies  where  the  fine  is  legally  levied  by  a  conusot  in  possession. 
In  Nicholas  Moore* s  case,  Palm.  365,  biisband  and  wife  being  tenants  in  special 
tail,  with  remaiuders  over,  the  husband  discontioued  and  died ;  after  which 
the  wife  Levied  a  fine ;  and  it  was  resolved,  that  though  the  .stat.  33  H.  8.  c. 
28,  would  have  operated  to  have  protected  the  entry  of  the  wife  after  his  death, 
notwithstanding  the  discontinoance ;  yet  that  till  her  entry,  there  was  a  discon- 
tinuance of  her  estate,  and  that  her  fine  levied  before  entry  during  such  dis- 
continuance b.arred  her  entry,  and  so  fortified  the  estate  of  the  disseisor  who 
claimed  under  her  husband.  He  also  cited  The  Earl  t>f  Fetersborough  v.  Sir 
Thomas  Bludworlh^  1  Lev.  138,  where  a  disseisee  having  levied  a  fine  and 
declared  the  use  by  deed  to  the  connaee,  Bridgman,  C.  J.  held,  that  it 
should  not  enure  to  the  use  of  the  disseisor ;  but  if  Ofo  use  had  been  declared, 
it  should  have  been  to  the  use  of  the  disseisor,  and  extinguished  the  right  of 
the  disseisee.  And  also  to  Weak  v,  JjHoer^  ^Pollex,  60,  where,  by  way  of 
illustration  of  the  case  in  judgment,  it  is  recognized  that  the  fine  of  a  disseisee 
to  a  stranger  operates  to  the  benefit  of  the  disseisor  in  possession. 

Lord  EiXENBOsouflH,  C.  J.  The  first,  step  of  the  defendant  fails,  in  mak<- 
ing  ont  that  there  has  been  any  disseisin  at  all.  Supposing  there  had  been  a 
disseisin,  a  further  question  has  been  argued,  as  to  what  would  have  been  the 
effect  of  the  fine  levied  by  the  disseisee ;  whether  it  would  have  enured  to  the 
use  of  Che  disseisor  :(a)  but  if  there  were  no  disseisin,  the  whole  of  the  argu- 
ment falls  to  the  ground.  Now  here  tenant  for  life  levied  a  fine,  and  continued 
in  possession  till  her  death ;  having  devised  to  the  defendant,  who  after  her 
death,  entered,  and  continued  in  possession  ;^  and  this  is  contended  to  be  of 
necessity  a  disseisin  *.  but  what  act  has  be  done  lo  make  him  a  disseisor  ?  The 
.  lessor  of  the  plaintiff  never  was  in  possession,  and  therefore  could  not  be  dis- 
seised or  put  out  of  possession.  It  does  not  even  appear  that  the  defendant 
was  cognizant  of  the  claim  of  the  lessor.  Disseisin  was  formerly  a  notorious 
act,  when  the  disseisor  put  himself  in  the  place  of  the  disseisee  as  tenant  of 
the  freehold,  and  performed  the  acts  of  the  freeholder,  and  appeared  in  that 
character  in  the  lord's  court.  But  what  act  of  notoriety  is  here  stated  to  have 
been  done  by  the  defendant,  as  claiming  to  put  himself  in  the  place  of  the 
rightful  freeholder  ?  It  would  be  carrying  the  doctrine  of  disseisin  fiirther 
than  any  other  case  haa  done,  to  say,  that  the  mere  taking  of  the  rents  and 
profits,  as  devisee  of  the  land,  is  a  disseisin,  without  meaning  to  do  this  ad- 
versely to  the  party  entitled ;  for  it  does  not  even  appear  that  when  he  entered 
he  knew  of  the  lessor's  claim.  A  previous  point  was.  made,  gpon  which  there 
can  be  no  doubt,  and  which  was  abandoned  in  the  course  of  the  argument, 
relative  to  the  lessor's  title  under  the  will  of  Thomas  Dames.  It  was  properly 
admitted,  that  the  words  of  the  residuary  devise,  giving  all  the  rest  of  hie  ' 

estate  and  effects,  real  and  personal,  whatsoever,  and  wheresoever,  not  before  I 

4ispo6ed  of,  to  his  wife,  her  executors,  dt^c.  for  her  own  use  and  benefit  abso>  i 

Itttely,  were  competent  to  carry  this  reversion,  unless  rebutted  by  something 
else  in  the  will  shewing  that  he  did  not  mean  to  paas  it  But  the  omission  of 
the  word  heirs  in  that  dause,  which  is  introduced  in  others,  is  relied  on  for 
this  purpose.    But  where  the  words  of  the  residuary  clause  are  so  strong  and 

(a)  By  P^phmm  and  Gaio^y,  J.,  Govkb.  IGS,  If  during  the  diuetfin,  the  diiseifee, 
where  he  bath  notfaiDf  but  a  right,  levy  a  fine  to  a  stranger,  the  ditieiior  shall  not  uke 
advantage  of  it.  And  by  J^renufon,  and  Crake^  Js.  in  Fiuksrbert  ▼.  FiUkerkert^  Cro. 
Car.  484,  the  Asie  by  a  diaseine  to  a  atranaer  shall  not  enure  to  the  benefit  of  the  dia- 
■eiaor,  but  to  the  use  of  the  eonuaor  himseTf;  for  otherwise  a  disseisin,  being  secret,  may 
be  the  caase  of  disiahariaon  of  any  one  who  intends  to  Utff  a  fine  for  his  own  benefit* 
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dear  lor  ciu'rying  the  fee  in  this  reversion,  we  cannot  collect  a  contrary  intent 
from  the  mere  omissiott  of  the  word  heirs  which  is  fully  supplied  by  other 
worda.  Then,  the  reversion  in  fee  having  passed  to  the  lessor  Mrs.  Hughes, 
and  no  disseisin  of  her  having  been  made  which  could  in  any  manner  give  an 
ellect  to  the  fine  levied  by  her  in  favour  of  the  defendant,  that  fine,  there  being 
no  use  declared  of  it,  enured  to  her  own  benefit. 

Gnoas,  J.  No  one  can  look  at  the  wbrds  of  devise  to  the  wife  in  the  resi- 
duary clause,  without  seeing  that  the  devisor  meant  to  give  her  all  his  real  e»« 
tate  absolutely  which  he  had  not  befdre  disposed  of,  and  consequently  to  include 
this  reversion  in  fee ;  and  there  ia  nothing  in  the  rest  of  the  will  to  shew  thai 
he  meant  to  give  her  less.  And  here  was  no  disseisin  by  the  defendant ;  for 
he  never  meant,  by  any  thing  which  appears,  to  disseise  the  lessor  Mrs. 
Hughes. 

Le  Blamc  and  Batlbt,  Justices,  concurred. 

Postea  to  the  plaintiff. 


The  King  t^.  The  Glamorganshire  Canal  Company. 

12E«it,157.    Feb.  8,1810. 

By  an  act  for  makiag  and  maintaining  the  Glamorg9ii»hirt  Canal,  power  is  given  to  the 
canal  company  to  make  all  tuch  works  as  they  shall  think  necessary  and  proper  for 
«*  effecting,  completing,  maintaining,  improving,  and  using  the  canal,  and  other  works,*^ 
and  the  company  vrere  required  to  lav  before  the  Sessions  an  tccouat  of  the  sums  ex- 
pended  in  making  and  completing  the  canal,  up  to  the  time  of  its  completioii;  end 
after  that,  an  oftnKol  mceomU  of  the  ratea  collected  and  of  the  charges  arul  ezptnctt  of 
eufportingf  maintaining,  and  nting  th«  navigation  and  its  works:  and  the  Sessions  are 
authorised,  in  case  it  appears  to  them,  That  the  clear  profits  exceed  the  per  centage 
limited  by  the  act  on  the  sums  mentioned  in  the  first  account  to  h^ve  been  expended 
by  the  company  (i.  s.  in  making  and  completing  the  canal  and  its  works,)  to  reduce 
the  canal  rates :  held  that  the  Sessions,  even  after  the  period  fixed  for  the  completion 
of  the  canal,  and  after  the  first  account  delivered  of  the  capital  expended  in  the  under- 
taking, and  on  which  .the  c|ividends  were  to  be  calculated,  Were  not  authorized  to  re* 
ject  charges  and  expencei,  stated  in  the  annual  account  of  disbursements,  for  fi«to  works 
floch  as  a  reservoir  and  steam-engine,  which  the  company  deemed  necessary,  and  prov- 
ed by  evidence  to  have  been  enacted /or  the  support  and  improtemont  of  the  original 
line  ff  eanal^  and  for  the  defter  supplying  it  with  water  in  dry  seasons.  Though  it  seema 
that  if  the  new  works  had  been  shewn  to  be  merely  colourable,  and  erected  for  purpo- 
ses collateral  to  the  navigation  authorized  by  the  act  of  parliament,  such  charges  would 
have  been  rightly  rejected  by  the  Seesiona. 

TUI8  ease  came  on  opon  a  rule,  drawn  up  on  teveral  affidavits,  and  papers, 
including  an  account  current  delivered  by  th^  defendants  to  the  Quarter  Se»- 
sions  for  the  county  of  Glamorgan  in  the  year  1802,  and  two  annual  accounts 
of  receipts  and  payments  ending  Uieh,  1807,  and  Mich.  1808,  returned  into 
this  court  by  cgttiorari  at  the  instance  of  the  defendants;  by  which  the  proso> 
enters  were  ordered  to  shew  cause  why  an  order  of  Sessions  for  reducing  the 
rates  to  be  taken  by  the  company  under  the  act  of  the  30  Geo.  S.  c.  82,  fbr 
makhig  and  maintaining  a  navigable  canal  from  Merihyr  Tidvil  to  and  through 
the  Bank,  near  Cardiff  in  the  county  of  Glamorgan,  .should  not  be  quashed 
for  insufficiency. 

By  that  act  the  defendants  are  incorporated  as  a  companv  for  the  making, 
completing,  and  maintaining  the  canal,  according  to  the  rules  and  directions 
expressed  in  the  act,  ''  and  to  supply  the  said  €cmal  with  water  while  the  s/amt 
ikall  be  making  and  when  made;*'  and  the  act  contains  the  usual  powers  for 
making  snch  reservoirs,  feeders,  and  aqueducts,  and  setting  up  such  engines 
•nd  other  machines  for  supplying  the  same  with  water,  *'  and  for  any  other  pur* 
**  poses  necessary  for  the  said  canal,  as  to  the  company  should  seem  necessary 
**  and  proper ;"  "  and  all  iuch  other  works,  matters  and  conveniences,  as  they 
**  ihaU  think  proper  for  effecting^  omnpluing^  maintaining,  improving^  and 
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"  using  the  s(dd  caned  and  other  works"  And  they  are  aho  empowered  "  to 
'*  make,  and  repair,  support,  vary,  or  alter  such  reservoirs,  engines,  d&c.  and 
"  other  works,  as  and  when  the  company  should  thing  requisite  and  convenient 
"  for  the  purposes  of  the  said  navigation."  The  company  were,  in  the  first 
instance,  limited  to  raise  60,000/.  for  these  purposes :  and  if  that  were  not 
sufficient,  they  might  raise  30,000/.  more  amongst  themselves :  and  the  act 
limited  the  tonnage  and  wharfage  rates  to  be  taken  by  the  company  for  goods 
carried  uppn  the  canal.  Then  after  limiting  the  dividends  of  the  company 
upon  their  capital  to  8/.  per  cent.  "  upon  all  such  money  as  shall  be  actually 
**  expended  in  making  and  completing  the  said  navigation,  and  the  several 
**  works  relating  thereto,"  &>c.  the  act  proceeds — "  and  in  order  to  ascertain 
"  the  amount  of  the  clear  profits  of  the  said  navigation,  the  company  shall 
''  cause  to  be  entered  in  a  book  a  true  and  particular  account  of  the  charges 
"  and  expences  of  obtaining  the  act,  and  of  all  money  already  laid  outy  and 
**  which  shall  from  time  to  time  be  laid  out  and  expended  in  or  anyways  relating 
**  to  the  making  and  completing  the  said  canal,  and  of  all  charges  and  expences 
"  which  shall  from  time  to  time  be  incurred  on  account  of  the  said  navigation 
'*  and  the  several  works  thereunto  belonging,  previous  to  and  until  the  same 
**  shall  be  made  and  completed.  And  the  company  are  also  required  from 
''  Michaelmas  next  after  the  expiration  of  two  years  from  the  time  of  complet- 
''  ing  the  said  canal  to  cause  a  true,  exact  and  particular  account  to  be  kept 
*'  and  annually  made  up  and  balanced  to  the  29th  of  Sept.  of  the  rates  col- 
"  lected  by  virtue  of  the  act,  and  of  the  charges  and  expences  attending  the 
**  supporting,  maintaining,  and  using  the  said  navigation  and  the  several 
*'  works  thereunto  belonging  ;"  which  is  to  be  laid  before  the  justices  at  their 
Mich.  Sessions  nekt  after  the  making  up  such  annual  account :  **  and  if  by 
*'  any  such  annual  account  it  shall  appear  to  the  justices  al  such  Sessions,  that 
"  the  dear  profits  of  the  said  navigation  shall,  upon  the  average  of  three  years 
**  then  next  preceding,  have  exceeded  the  rate  of  81.  per  cent,  upon  all  such 
"  money  as  shall  appear  by  the  first-mentioned  account .  to  have  been  laid  out 
**  and  expended  as  aforesaid;  the  said  justices  shall  and  are  hereby  authorized, 
**  by  their  order  at  such  Sessions,  to  make  such  reduction  in  the  rates  to  be  col- 
**  lected  by  virtue  of  the  act  for  one  year  then  next,  as  in  the  judgment  of  the 
"  said  justices  shall  be  sufficient ;  so  that  the' clear  profits  of  the  said  naviga- 
''  tionfor  that  year  may  be  as  near  81.  per  cent,  upon  the  money  which  shall  by 
"  the  said  first^mentioned account  appear  to  haveieen  expended  as  aforesaid  eu 
**  may  be."  And  the  company  are  prohibited  from  taking  any  higher  rates. 
For  the  better  ascertaining  the  truth  of  the  said  accounts,  the  said  justices  at 
any  Sessions,  when  and  as  often  as  they  shall  think  fit,  may  authorise  any  per- 
son to  examine  the  account  books  of  the  company,  and  take  copies,  and 
examine  witnesses  on  oath. 

A  subsequent  act  passed  in  the  36  G.  3^  enabling  the  company  to  extend 
their  navigation,  and  to  raise  a  further  capital  of  20,000/.  within  two  years  ; 
but  limiting  the  dividend  thereon  to  5/.  per  cent. 

It  appeared  by  the  affidavits,  that  when  the  accounts  of  the  receipts  and  ex- 
penditures of  the  company  were  returned  to  the  Mich.  Sessions  in  1802,  the 
actual  capital  expended  by  the  company  amounted  to  }03>600/.  But  by  an 
order  made  after  the  examination  of  the  accounts  at  an  adjourned  Mich.  Ses- 
sions in  Dec.  1802,  that  Court  stated  that  the  sum  actually  laid  out  by  the 
company  in  making  and  completing  the  canal,  which  they  had  declared  to  be 
BO  completed  since  the  31st  of  December  1798,  amounted  to  96,340/.  And 
that  Mr.  J.  Wood,  on  behalf  of  the  freighters  of  the  canal,  having  offered  to 
give  evidence  that  15,175/.  and  other  sums,  part  of  the  said  sum  of  96,340/. 
principal,  had  been  improperly  laid  out  by  the  cofnpany,  and  ought  not  to  be 
allowed,'  the  Court  were  of  opinion  that  they  ought  not  to  go  into  the  same, 
but  reserved  a  case  thereon  for  the  opinion  of  this  Court.  But  upon  the  remo- 
val of  this  order  by  certiorari  into  this  Court,  it  was  quashed.    After  this,  an- 
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nual  accounta  were  ddivered  in  at  the  Mich.  Seaaions,  containing  accoonta  of 
the  ratea  collected  and  of  the  charges  and  expencea  attending  the  maintain- 
ing and  using  the  navigation  and  works  thereto  belonging.  The  laat  of  these^ 
on  which  the  question  arose,  was  the  account  from  Mich.  1806,  to  Mich. 
1809,  in  which  waa  included,  amongst  other  items  of  expence  objected  to, 
amounting  altogether  to  above  9700/.  a  new  steam  engine  and  a  reservoir  for 
better  supplying  the  canal  with  -water;  the  items  of  which  charges  were  car- 
ried to  the  annual  account  of  dtsbursements  by  the  company.  Certain 
freighters  upon  the  canal  pbjected  bef<N'e  the  Sessions  to  these  items,  on  the 
ground  that  the  acta  of  parliament  under  which  the  company  were  incorporated 
did  not  authorise  any  further  expenditure  for  new  worka,  as  the  time  for  com- 
pleting the  canal  had  expired  :  though  it  appeared,  that  the  company  had  not 
divided  more  than  they  were  entitled  to  by  the  said  acts ;  and  that  these  new 
works  were  erected  Jfor  the  support  and  improvement  of  the  original  line  of 
canal f  and  the  better  supplying  it  with  water  in  dry  seasons,  and  not  for  any 
extension  of  that  line.  But  though  it  appeared  that  the  surplus,  after  paying 
these  disbursements,  was  not  quite  sufficient  to  pay  the  authorized  dividends, 
the  justices  at  their  last  Mich.  Quarter  Sessions,  disallowing  the  sums  for  such 
new  works,  which  turned  the  balance,  made  an  order  for  reducing  the  rates ; 
which  order  stated  in  substance,  that  having  had  laid  before  them  the  annual 
accounts  of  the  company,  made  up  and  balanced  to  the  29th  of  Sqtt.  last,  of 
the  ratea  collected  and  received  by  virtue  of  the  act  of  parliament,  and  of  the 
charges  and  expences  attending,  and  for  supporting,  maintaining,  and  using 
the  said  navigation,  apd  the  several  works  thereunto  belonging ;  and  it  appear- 
ing to  the  saul  justices  by  the  said  annual  account^  and  by  the  annual  accounts 
of  the  said  company  by  them  laid  before  the  justices  at  their  Michaelmas  Quar- 
ter Seasions  in  1807  and  1808,  that  the  clear  profits  of  the  said  navigation 
have,  upon  the  average  of  three  years  next  preceding  the  said  29th  of  Sept, 
1809,  exceeded  the  rate  of  82.  per  cent,  per  nitn.  on  the  first  year's  account  in 
1803  of  the  sums  expended  by  the  company  in  making  and  completing  the 
canal,  and  all  charges  of  navigation,  and  the  works  thereto  belonging  previous 
to  and  until  the  same  were  made  and  completed;  therefore  the  justices  or- 
dered such  reduction  of  the  ratea  to  be  made  as  therein  stated,  as  in  their 
judgment  would  be. sufficient,  so  that  the  clear  profits  of  the  said  navigation 
for  the  year  ensuing  might  be  as  near  8/.  per  cent,  as  might  be  upon  the  money 
which  by  the  said  account  appeared  to  have  been. so  expended. 

This  order  having  been  removed  by  certiorari  into  this  Court,  the  question 
upon  the  respective  affidavits  and  documents  was  reduced  to  this,  whether  the 
Sessions  in  estimating  the  receipts  and  disbursements  could  exclude  from 
the  latter  the  expences  of  thc^  new  works  which  had  been  made  with  a  view 
to  the  supporting  and  improvement  of  the  old  line  of  canal,  and  for  better  sup- 
plying it  with  water,  aa  so  much  added  to  the  capital  of  the  company  after 
the  period  when  the  original  works  were  declared  to  be  completed  with  the 
capital  then  invested :  and  whether  the  company  were  strictly  confined  to  the 
repair  and  sustentation  of  the  original  works  constructed  with  the  original 
capital  t 

Garrow  and  Abbott  shewed  cause  against  the  rule,  and  contended,  that  the* 
object  of  requiring  the  accounts  of  the  capital  expended  in  completing  the 
canal  and  the  original  works,  and  of  the  charges  and  expencea  of  maintaining 
them,  to  be  laid  before  the  Sessions,  was  to  enable  them  to  restrain  the  com- 
pany by  their  order  from  taking  more  than  the  stipulated  dividends  on  the  cap- 
ital actually  advanced  by  them  for  the  purpoaea  of  the  act ;  and  to  take  care 
that  the  amount  of  the  capital  on  which  the  dividenda  were  calculated  was  not 
enhanced  by  sums  expended  out  of  the  rates  upon  new  works ;  and  that  the 
allowance  of  disbursements  for  charges  and  expencea  should  strictly  be  con- 
fined to  the  necessary  support  and  repair  of  the  original  works,  and  not  be 
extended  to  cover  new  works  and  improvements,  the  expence  of  maintaining 
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which  would  her«tfter  add  to  the  annuaL  ehargcs,  and  d«fer  the  rediictioii  of 
the  rates  in  wliich  the  puhtie  were  interested :  the  aot,  therefore,  properly  con- 
stituted the  Sessions  judges  of  the  necessitj  and  utility  of  any  new  works  to 
be  erected  after  the  original  soheme  was  declared  to  be  completed,  and  the 
company  entitled  to. collect  the  rates.  The  origina]  som  to  be  expended  in 
making  the  canal  and  its  works  was  limited  by  the  first  act,  and  extended 
afterwards  to  a  certain  amount ;  but  if  the  company  by  raising  their  full  rates 
can  expend  ad  libiium  the  surplus  after  paying  the  limited  dividends  in  making 
new  works  in  which  the  members  of  their  own  body  may  have  a  personal  inte- 
rest, they  may  inrest  a  capital  in  the  concern  much  beyond  the  intentioDs  of 
the  legislature :  they  may  undertake  collateral  cats.  [Le  BlanCf  J.  That 
would  exceed  the  authority  given  them  by  the  act]  So  it  is  an  excess  of  their 
authority  if  they  erect  unnecessary  works  upon  the  proper  line.  [Lord  JE/len- 
borough,  C  J.  The  company  are  to  judge  of  the  particular  works' "  neces- 
sary and  proper  for  effecting,  compietiug,  maintaining,  improving,  and  using 
the  canal  and  other  works."  Suppose  an  additional  lock  was  found  wanting, 
are  they  not  to  judge  of  thatt  You  require  us  to  read  the  act  as  if  the  Ses- 
sions were  appointed  the  judges  of  the  propriety  or  fitness  of  the  particular 
works,  admitting  such  works  to  have  been  erected  for  the  purpose  of  maintain- 
ing and  using  the  canal.  But  I  do  not  conceive  that  to  have  been  the  mean- 
ing of  the  act.  Is  there  not  a  middle  line  to  be  taken  ?  The  account  is  after- 
wards to  be  laid  before  the  Sessions  "  of  all  charges  and  expences  aitending 
the  supporting,  nunntmning,  and  using  the  said  namgaii6n  and  the  several 
works  thereuMto  belonging:**  they  are  to  judge,  tberefore,^whether  the  charges 
and  expences  stated  in  that  account  are  charges  and  expences  attending  the 
maintisining  and  using  of  the  navigation  authorised  by  the  act,  or  wholly 
irrelevant  to  it.  If,  indeed,  the  new  works  were  merely  colourable,  I  suppose 
the  counsel  for  the  company  will  not  contend  that  the  Sessions  would  not  have 
power  to  disallow  such  charges.  Le  Blanc,  J.  The  new  works  are  not  for 
the  purpose  of  giving,  the  canal  a  new  line,  but  merely  for  the  better  supplying 
of  the  original  canal  with  water,  which  may  have  failed  from  accidental  causes. 
Bayley,  J.  These  are  fairly  charges  for  using  the  canal.  Lord  ElUnborougk^ 
C.  J.  The  legislature  must  certainly  have  contemplated  the  making  and  sup- 
port of  a  canal  which  should  be  always  full  of  water  and  useable,  and  not  one 
which  should  have  its  dry  periods :  and  these  works  were  for  the  purpose  of 
making  the  canal  at  all  times  useaUe.]  The  prosecutor's  counsel  then  admit- 
ted, that  if  the  Court  were  satisfied  that  the  new  reservoir  and  steam  engine 
were  works  made  for  the  using  of  the  canal,  the  charges  ought  to  have  been 
lllowed :  but  they  objected  thait  this  Court  could  not  review  the  judgment  of 
the  Sessions  upon  this,  which  was  a  matter  of  fact  within  their  juriscneiion  to 
decide. 

Lord  Ellenborouoh,  C.  J.  We  may  always  exercise  a  controol  over  the 
judgment  of  the  Justices  below  in  these  matters,  when  we  see  clearly  that 
they  have  proceeded  upon  a  wrong  principle  or  rule  in  ascertaining  the  quan- 
tum of  fates  submitted  to  their  inquiry.  There  is  no  doubt  upon  this  act  of 
parliament,  that  the  company  may  erect  new  works  in  furtherance  of  the  pur- 
poses of  the  old  line  of  navigation :  but  the  judgment  of  the  Sessions  in  dis* 
allowing  these  charges  has  proceeded  upon  the  consideration,  that  the  compa- 
ny could  not  execute  any  new  works  for  those  purposes :  that  is  an  erroneous 
principle',  for  though  the  works  may  be  new  in  specie^  yet  being  for  the  main- 
tenance of  the  old  canal  and  works,  the  company  were  authorised  to  make 
them.  If,  indeed,  there  appeared  to  be  any  ground  to  suspect  that  the^  works 
had  been  colourably  executed  for  the  benefit  of  individuals,  and  used  for  col- 
lateral purposes,  in  fraud  of  the  benefit  in  which  the  public  had  a  right  to  par- 
ticipate, after  payment  of  the  fair  expepces  of  supporting,  maintaining,  and 
using  the  canal  navigation  and  its  works,  and  of  dividing  the  stipulated  profits 
of  8/.  per  cent,  on  the  capital  advanced  under  the  first  act,  and  of  5/.  por  cent. 
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on  the  capital  advaiiee4  ander  the  Becond  act,  we  should  look  at  any  extension 
of  the  works  with  great  jeak>i»y,  and  should  re|>udiate  ef ery  charge  for  such 
as  appeared  to  have  been  so  colourably  executed :  but  that  does  not  appear  to 
have  been  the  case  in  this  instance ;  and  the  Sessions  having  proceedeid  upon 
a  wrong  principle  in  rejeotiag  the  charge  for  these  works,  their  order  must  be 
quashed,  (a) 

The  other  judges  concurred. 

Tke  Atiame^Gtntral,  Hail,  and  Maukj  appeared  for  the  company. 


Whitehead  and  Others  v.  Firth. 

12  East,  166.    Feb.  8, 1810. 

The  affidavits  made  in  answer^ to  a  rule  nisi  for  attachment  must  be  intitled  on  the  civil 
side  of  the  court  in  the  cause  out  of  which  the  motion  arises  :  but  aAer  the  rule  for 
the  attachment  is  granted,  the  affidavits  in  any  matter  concerning  such  attachment  are 
intitled  on  the  emwn  side.  Upon  a  submisaion  by  bond  of  all  matters  in  difference  be- 
tween the  parties  in  a  cause,  without  making  any  mention  of  costs^  the  arbitrator  has 
no  authority  to  award  costs  as  between  attorney  and  client,  fiut  the  plaintiff  waiving 
his  costs,  and  having  only  demanded  the  principal  sum  awarded,  took  his  attachment 
for  that  sum. 

AFTER  action  brought,  the  parties  entered  into  a  general  submission  by 
bond,  which  was  made  a  rule  of  Court,  to  refer  all  matters  in  difference  be* 
tween  them  ;  but  nothing  was  said  as  to  costs.  The  arbitrator  made  his  award 
in  favour  of  Whitehead  and  others,  tiie  plaintiflb  in  the  action,  and  gave  them 
costs  as  between  attorney  and  client.  Cross  motions  were  afterwards  made  in 
this  court :  one  by  Topping  on  the  part  of  JFHrth^  to  set  aside  the  award,  on 
the  ground  that  the  arbitrator  had  exceeded  his  authority  in  giving  costs  at  all, 
but  at  n\\  events  in  giving  any  other  costs  than  as  between  party  and  party  : 
tlie  other  by  Burrough,  on  the  part  of  Whitehead  and  the  others,  to  enforce 
the  performance  of  the  award  by  attachment.  Both  the  rules  now  came  on 
together ;  when  it  appeared,  that  the  affidavits  to  set  aside  the  award  were 
intitled,  **  In  the  matter  of  Firth  and  Whitehead  mid  others^**  to  which  no  ob- 
jection was  made.(6)  But  the  affidavit  against  the  rule  for  the  attachment 
being  intitled,  "  The  King  v.  Firth,^'  the  reading  of  them  was  objected  to  on 
the  ground  that  they  were  wrongly  intitled  in  that  manner  :  for  that  the  king 
was  no  party  to  the  proceeding  until  the  rule  for  the  attachment  was  made  al^ 
solute  :  and  that  the  affidavits  against  the  rule  nisi  for  the  attachment  ought  to 
have  been  intitled  on  the  civil  side  in  the  cause  or  matter  out  of  which  the 
motion  arose ;  which  was  the  rule  laid  down  in  Wood  v.  Webb,  3  Term  Rep. 
253;  The  King  v.  The  Sheriff  of  Middlesex,  1  Term  Rep.  439,  and  The  King 
V.  Harrison,  6  Term  Rep.  60,  though  the  practice  was  afterwards  incorrectly 
stated  to  be  otherwise  in  a  note  to  Bainbrigge  v.  Holton,  5  East,  21. 

The  Court,  upon  this  last  poipt,  said,  that  upon  consideration  of  the  cases, 
and  adverting  to  the  principle  of  the  thing,  the  case  could  not  be  in  the  crown 
office  until  the  attachment  was  granted.  That  The  King  v.  Harrison  was  a 
much  stronger  case  than  this,  for  there  the  affidavits  read  in  answer  to  a  rule 
for  a  criminal  information  were  not  intitled  at  all. 

With  respect  to  the  other  objection,  against  the  award  itself,  they  said,  that 
as,  if  costs  in  general  terms  had  been  expressly  mentioned  in  the  submission, 
it  must  have  been  taken  to  mean  such  costs  as  the  Court  would  have  awarded 

(a)  Vide  Rtx  v.  Tkt  Conservators  of  the  River  Tone^  8  Term  Rep.  866. 

(b)  According  to  the  received  notion  of  the  practice,  as  there  was  a  cause  in  court,  the 
affidavits  to  set  aside  the  award  ought  to  have  been  intitled  in  that  cause :  but  where 
there  is  no  cause  in  court,  but  only  a  submission  by  bond  to  an  award  made  a  rule  of  court 
under  the  statute,  the  affidavits  may  be  intitled  tit  the  matter,  dtc,  though  they  need  not 
be  intitled  at  all. 

Vol.  VI.  51 
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between  patty  and  party ;  so,  nothing  being  aaid  of  eosts,  tboogh  the  arbitrator 
was,  according  to  the  case  of  Roe  v.  Hee,  2  Term  Rep.  644,  considered-  to 
have  an  incidental  power  of  awarding  costs  where  ^n  action  was  depending  : 
yet  the  omission  conld  not  be  considered  as  giving  him  a  greater  power  to 
award  costs  as  between  attorney  and  client,  than  he  would  have  had  if  the 
power  of  giving  costs  generally  had  been  expressly  mentioned  in  the  terms  of 
the  submissicoi.  But  they  desired  Burrough  to  look  into  the  cases,  and  see  if 
there  were  any  authority  for  supporting  the  award  on  this  ground :  and  though 
he  offered  to  waive  that  part  of  the  award,  yet  the  Court  would  not  give  him 
his  rule  for  the  attachment  at  that  time. 

Burrough,  on  a  subsequent  day,  said  he  had  looked  into  the  cases  upon  the 
point,  and  must  admit,  that  the  case  of  JUarder  v.  Chx^  Cowp.  127,  was  an  au- 
thority against  him,  to  shew  that  the  arbitrator,  even  under  an  express  general 
power  to  award  costs,  could  only  give  costs  of  the  cause  as  between  party  and 
party,  and  not  as  between  attotney  and  client.  And  as  by  the  case  of  Candler 
V.  Full€r,(a)  it  also  appeared  that  the  arbitrator  could  not,  without  an  express 
authority,  award  the  costs  of  the  reference,  he  was  content  to  waive  the  award 
for  so  much  :  and  as  the  demand  on  the  defendant  had  only  been  made  for  the 
sum  awarded,  without  the  costs,  he  was  still  entitled  to  the  attachment  as  to 
•  the  principal  sum  awarded.  This  was  assented  to  by  Topping,  upon  an 
a^eement  that  the  rule  for  the  attachment  should  lie  in  the  office  for  a  cer- 
tain time. 


Poole  V.  Bentley. 

19  East,  168.    F«b.9,]810. 

An  instrument  containing  words  of  present  demise  will  operate  as  a  lease,  if  soch  appear 
to  be  the  intention  of  tbe  parties,  though  it  contain  a  clause  for  a  fbture  lease  or  leases  ; 
as  where  the  one  thereby  agrees  to  tet,  and  the  other  agrees  to  take  land  for  61  years  at 
a  certain  rent  for  bailding,  and  the  tenant  agreed  to  lay  out  20(KK.  within  4  years  ia 
building  5  or  more  bouses,  and  when 5  bouses  were  covered  inj  tbe  landlord  a§reed  to 
grant  a  lease  or  lease^,  (which  migbt  be  for  the  more  oonyenient  onderletting  or  assign- 
ment of  tbe  leases),  out  this  agreement  toas  to  be  considered  binding  tUi  onefuilypre^' 
pared  could  be  produced. 

IN  an  action  for  the  use  and  occupation  of  certain  lands,  dLC.  which  was 
tried  before  Lord  EUenhorough,  C.  J.  at  Westminster,  the  only  question  was, 
whether  a  memorandum  in  writing  upon  a  I65.  stamp,  signed  by  the  plaintiff 
and  defendant,  by  virtue  of  which  the  defendant  was  let  into  possession,  were 
/  a  lease  of  the  premises,  or  only  an  agreement  for  a  lease?  If  it  were  a  lease, 
it  ought  to  have  had  a  stamp  of  a  different  and  higher  denomination.  Lord 
Elknborofugh,  C.  J.  being  of  opinion,  that  it  was  a  lease,  as  containing  words 
of  present  demise,  and  appearing  on  the  face  of  it  to  have  been  intended  to 
operate  as  such,  nonsuited  the  plaintiff.  And  upon  a  rule  nisi  being  granted 
for  setting  aside  the  nonsuit,  which  was  moved  upon  the  authority  of  Ooodtitle 
d.  Estwick  V.  Way,  I  Term  Rep.  735,  the  memorandum  appeared  to  be  in 
the  following  terms :  "Memorandum  of  an  agreement  this  12th  of  June  1806, 
between  J,  Pooh  and  P.  Bentley.  The  said  J.  Poole  hereby  agrees  to  let 
unto  the  said  P.  Bentley,  and  the  said  P.  Bentley  agrees  to  take  of  the  said 
J.  Poole,  all  that  piece  of  land  (describing  it)  for  the  term  of  61  years  from 
Lady-day  next,  at  the  yearly  rent  of  120/.  free  knd  clear  of  all  taxes,  dLC.  the 
said  rent  to  be  paid  quarterly;  the  first  quarter's  rent  within  15  days  after 
Michaelmas  1807,  and  that  for  and  in  consideration  of  a  lease  to  be  granted 

(a)  Willes,  92.  But  it  has  since  been  held  in  Wood  ▼.  d^KeUey,9  East, 436,  that  under 
a  rale  of  reference  in  which  Me  costs  were  directed  to  Mde  the  event  of  tho  award,  the 
Master  might  tax  the  cosu  of  tbe  reference  as  well  as  of  tbe  cause. 
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by  the  said  J.  Poole, /or  tkt  said  term  of  ytats^  the  said  P.  Bentley  agrees^ 
within  the  space  of  4  jears  from  the  date  hereof,  to  expend  and  lay  out  in  hve 
or  more  houses  of  a  third  rate  or  class  of  building  2000/* ;  and  the  said  J. 
Poole  agrees  to  grant  a  least  or  leases  of  the  said  land  and  premises  as  soon  as 
the  said  5  houses  are  covered  in :  and  the  said  P.  Bentley  agrees  to  take  such 
lease  or  leases,  and  to  execute  a  counterpart  or  counterparts  thereof.  This 
agreement  to  be  considered  binding  till  one  fully  prepared  can  be  produced,**  ' 
Signed  .by  both  parties  and  witnessed. 

Park  and  Reader  were  to  have  shewn  cause  against  the  rule ;  but  the  Court 
called  upon   ' 

Garrow  and  Storks,  contra,  to  suppwt  their  objection  to  the  nonsuit ;  who  re- 
lied on  the  case  before  cited,  where  though  the  instrument  contained  the  same 
words  of  present 'demise  as  the  one  tn  question,  yet  as  it  provided  for  a  lease 
toube  executed  infuturo,  it  was  held  tor  operate  only  as  an  agreement  for  a 
lease,  and  not  as  a  lease  itself.  The  intention  of  these  parties  appears  to 
have  been,  that  the  defendant,  who  was  to  take  the  ground  upon  a  building 
lease,  should  have  the  present  possession  of  it  for  the  purpose  of  erecting  the 
houses ;  but  in  order  to  secure  his  performance  of  the  terms,  he  was  not  to 
have  the  legal  interest  conveyed  to  him  until  five  at  least  of  the  projected 
buildings  were  covered  in.  They  also  referred  to  Doe  d.  Broomfield  v.  Smith, 
6  East,  690,  where  a  similar  construction  was  put  upon  an  instrument  which 
referred  to  a  future  lease :  and  other  cases  are  there  mentioned  to  the  same 
crffect. 

Lord  Ellbnborovob,  G.  J.  The  rule  to  be  collected  from  all  the  cases  is, 
that  the  intention  of  the  parties,  as  dsclared  by  the  words  of  the  instrument, 
must  govern  the  construction  :  and  here  their  intention  appears  to  have  been, 
that  the  tenant  who  was  to  expend  so  much  capital  upon  the  premises  within 
the  first  four  years  of  the  term,  should  have  a  present  legal  interest  in  the 
term,  which  was  to  be  binding  upon  both  parties :  though  when  a  certain  pro- 
gress was  made  in  the  buildings,  a  more  formal  lease  or  leases,  in  which  per* 
haps  the  premises  might  lie  more  .particularly  described  for  the  convenience  of 
underletting  or  assigning,  might  be  executed.  The  case  of  Ooodtitle  v.  Way 
is  the  strongest  in  favour  of  the  plaintiff's  construction ;  in  which,  however, 
the  exact  date  of  the  instrument  does  not  appear :  but  the  stipulation  was, 
that  leases,  with  the  usual^  covenants  were  to  be  executed  before  Michaelmas, 
and  the  rent  which  was  to  he  paid  half-yearly  was  not  to  commence  till  Lady* 
day,  though  the  tenant  was  to  be  let  into  possession  immediately,  which  looked 
to  a  payment  under  the  leases  to  be  granted.  The  agreement  also  regarded 
several  leases  to  be  executed  in  future.  In  the  case  last  cited  there  was  a 
douse  to  be  added  to  the  lease:  and  all  the  other  eases  contain  eirouAistances 
of  distinction.(l^ 

The  other  Judges  concurred.  >      ^ 

Rule  discharged. 

(1)  [8«6  Woodftll  on  Landlord  and  Tenant,  5  Ed.  Lond.  1643,  p.  118,  dro.,  and  caset 
mted  in  the  notaa.  The  Coiirta  have  in  aome  cases  looked  at  the  acts  of  the  parties  to 
assist  in  the  construction,  when  the  words  of  the  instrument  were  aoibiguous.  Ibid,  Bot 
aee  Mderman  v.  JVMte,  4M.A  Wels.  716^  per  Ld.  Abinger.— W.] 
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Legge  V.  Thorpe. 

[S.  C.  at  iVisi  Prius,  2  Campb.  310.] 

12  East,  171.    Feb.  9, 1810. 

A  protest  for  non-acceptance  of  a  foreign  bill  of  exchange  is  not  necessary  to  be  proved 
in  an  action  by  the  indorsee  against  the  drawer,  tf  it  appear  that  the  drawer  had  no  ef^ 
fects,  nor  probability  of  any  efiects,  in  the  hands  of  the  drawee  at  the  time,  and  it  do 
not  appear  that  tbero  was  any  fluctuaiiog  balance  of  assets  between  them  unascertain- 
ed at  the  time  which  might  tlicn  have  afibrded  probable  jground  of  belief  to  llie  drawer 
that  his  bill  would  be  honoured. 

THIS  was  an  action  by  the  indorsee  of  a  foreign  bill  of  exchange  against 
the  drawer,  and  the  declaration  stated  the  bill  as  drawn  by  the  defendant  in 
Upper  Canada  on  the  26th  of  May  1807,  on  C,  B,  Wyatt,  at  one  month 
after  sight,  for  21/.  payable  to  AUx,  Legge,  or  order,  for  value  received  ;  andi 
that  it  was  indorsed  by  A.  Legge,  the  payee,  to  Wm,  Legge,  the  plaintiff,  and 
afterwards  presented  to  Wyatt  for  acceptance,  who  refused  to  accept  or  pay 
the  same.  And  then  the  plaintiff  averred,  that  at  the  time  of  making  the  bill, 
and  from  thence  until  and  at  the  time  when  the  same  was^so' presented  to  Wyait 
for  acceptance,  and  from  thence  until  and  at  the  time  for  payment  thereof  as  afore- 
said, he  Wyait,  had  not  in  his  hands  any  effects  of  the  defendant,  nor  had  be  re> 
ceived  any  conaidecationr  from  the  defendant  for  the  acceptance  or  payment  by  him 
of  the  said  bill,  nor  hath  the  clefendant  sustained  any  damage  for  or  by  reason 
of  his  not  having  notice  of  the  non-acceptance  or  non-payment,  by  Wyait  of 
the  said  bill;  of  all  which  premises  the  defendant  had  notice,  by  means  where- 
of, and  according  to  the  usage  and  custom  of  raerchants,  the  defendant  be- 
came liable  to  pay  to  the  plaintiff  the  said  sum  of  21Z.  d&c. ;  and  in  considera- 
tion thereof,  promised,  &c. 

It  appeared  at  the  trial  before  Lord  EUenborough,  C.  J.  at  Guildhall,  by  the 
evidence  of  Wyatt  the  drawee,  that  he  had  refused  to  accept  the  bill  because 
he  had  no  effects  of  the  drawcir's  in  his  hands  :  but  it  appeared  also,  that  Wyatt 
was  one  of  the  executors  of  a  Mr.  Weeks,  who  died  in  Canada  leaving  proper- 
ty, and  that  this  bill  had  been  drawn'in  favour  of  A.  Legge  bythe  defendant  in 
consequence  of  the  defendant's  having,  at  the  desire  of  the  executors,  employ- 
ed i4.  Legge  to  do  some  carpenter's  work  on  an  out-buikiing  belonging  to  the 
house  which  the  defendant  had  rented  of  Weeks  before  his  death,  with  whom 
he  had  made  an  agreement  that  the  rent  reserved  was  to  be  laid  out  in  certain 
improvements  of  the  premises,  the  value  of  which  had  amounted  to  much 
more  than  the  rent :  but  Wyatt  having  come  to  this  country,  and  A,  Legge 
wishing  to  remit  the  money  to  his  brother  here,  the  bill  in  question  had  been 
drawn  in  the  expectation  that  Wyatt  would  discharge  it ;  there  being  sufficient 
assets  of  the  testator.  Wyatt,  however,  disputed  the  existence  of  assets  in 
his  hands  to  answer  the  bill.  It  was  objected,  on  the  part  of  the  defendant, 
that  he  was  not  liable,  for  want  of  a  protest,  though  he  had  no  effects  in  specie 
in  the  bands  of  the  drawee,  but  only  (as  he  contended)  a  reasonable  expecta- 
tion and  equitable  claim  to  have  the  bill  accepted  and  paid  :  this  being  the  case 
of  a  foreign  bill  of  exchange,  whi^h,^  by  the  ctistom  of  merchants,  required  a 
protest  at  all  events  to  make  the  drawer  liable.  But  Lord  Ellenborough,  C.  J. 
considering  that  a  protest  was  not  necessary  in  the  case  of  a  foreign  bill,  where 
notice  of  the  dishonour  would  not  be  necessary  in  the  case  of  an  inland  bill, 
overruled  this  objection,  and  a  verdict  was  taken  for  the  plaintiff;  reserving 
leave  to  the  defendant  to  move  to  set  it  aside  and  enter  a  nonsuit,  if  the  Court 
should  be  of  opinion  that  there  ought  to  have  been  a  protest.  A  rule  nisi  was 
accordingly  obtained  for  this  purpose ;  against  which 

Oarrow  and  F.  Pollock  now  shewed  cause,  and  insisted,  that  foreign  and 
inland  bills  of  exchange  stood  on  the  same  footing  in  this  respect :  the  protest 
necessary  to  be  made  in  general  in  the  one  case,  and  the  notice  of  the  dishon- 
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oar  to  be  given  in  the  other,  tare  tbe^same  thing  in  eflfect :  the  protest  being 
only  the  formal  and  aecostomed  manner  of  notifying  the  dishonour  of  the  biil : 
the  reason  is  the  sane  in  both  cases,  being  founded  on  the  supposition  that  the 
drawer  has  effects  in  the  hands  of  the  drawee ;  and  therefore,  to  enable  the 
drawer  on  receiving  the  accustomed  notification  of  the  dishonour  to  withdraw 
his  effects  out  of  the  hands  of  the  drawee  as  speedily  as  possible.  Then,  if 
there  be  no  snch  effects  m  hand,  there  can  be  no  more  reason  for  the  accustomed 
notification  of  the  dishonour  in  the  case  of  a  foreign  than  there  is  in  the  case 
of  an  inland  bill,  where  it  is  admitted  not  to  be  necessary.  And  they  referred 
to  Rogers  v.  Stephens,  2  Terra  Rep.  713;  Gale  v.  Walih,  5  Term  Rep.  239, 
and  Orr  v.  Maginnis,(a)  as  establishing  or  recognising  the^  uniformity  of 
the  rule. 

Park  and.i>.  PoUock^  for  the  defendant,  said,  it  had  been  declared  to  be  a 
subject  of  regret  from  high  authority,(6)  that  the  old  rule,  requiring  notice  of 
the  dishonour  of  a  bill  by  the  drawee  to  be  given  in  all  cases  to  the  drawer, 
had  ever  been  broken  in  upon  :  the  exception,  however,  whe^e  the  drawee  has 
no  effects  of  the  drawer  in  his  hands,  is  too  well  established  in  the  case  of 
inland  biUs  to  be  now  shaken  :  but  it  is  still  not  too  late,  (there  being  only  one 
express  decision  by  the  Court  on  the  point)  to  revert  back  to  the  old  rule  in 
respect  of  foreign  bills,  which  ought  to  be  governed  entirely  by  the  custom  of 
merchants  recognized  in  foreign  courts,  by  which  a  protest  is  always  held  ne- 
cessary, (c)  and  in  some  of  them  the  protest  itself  is  made  evidence  of  the 
facts  contained  iq  it.  In  the  case  of  Orr  v.  Maginnis  the  modern  exception 
even  with  respect  to  inland  hills,  was  narrowed  :  and  now  it  is  settled  to  be 
no  excuse  for  not  giving  notice  of  the  dishonour,  that  the  drawer  had  no  effects 
in  the  drawee's  hands  at  the  time  when  the  bill  was  refused  acceptance,  if  he 
had  any  effects,  to  whatever  amount,  in  the  drawee's  hands  when  the  bill  was 
drawn.  [Bayley,  J.  That  case  did  not  proceed  upon  any  distinction  between 
foreign  and  inland  bills  of  exchange.]  In  Wahnn  v.  St.  Qttinin,{d)  Ld.  C. 
J.  Eyre  assigns  strong  reasons  why  notice  of  the  dishonour,  which  he  consid- 
ered to  be  part  of  the  same  custom  of  merchants  which  created  the  duty,  and 
which  is  therefore  pecaliarly  applicable  to  the  protest  for  the  dishonour  of  a 
foreign  bill,  ought  never  to  be  dispensed .  with  ;  namely,  that  the  grounds  of 
such  dispensation  cannot  generally  be  known  to  the  holder  at  the  time  of  the 
omission  to  give  notice.  And  he  cautions  bill-holders  not  to  rely  on  it  as  a 
general  rule,  that  if  the  drawer  has  no  effects  in  the  acceptor's  hands,  notice 
b  not  necessary;  and  instances  several  cases  where •  notice^ would  still  be 
deemed  necessary.  It  is  impossible  in  the  present  case  to  say  that  no  inconve- 
nience could  have  resulted  to  the  defendant  from  the  want  of  notice  through 
the  accustomed  form  of  a  protest ;  for  he  would  then  have  lost  no  time  in  seek- 
ing his  indemnity  out  of  the  assets  of  the  testator  in  America. 

Lord  Ellknborough,  C.  J.  This  is  an  action  by  the  indorsee  against  the 
drawer  of  a  foreign  bill  of  exchange,  which  was  refused  acceptance ;  and  the 
question  is,  whether  the  drawer  can  protect  himself  against  the  payment  of  it 
for  want  of  a  protest?  The  fact  is,  that  the  bill  was  not  drawn  for  actual  value 
in  the  hands  of  the  drawee,  and  yet  the  drawer  was  not  altogether  unwarranted 
under  the  circumstances,  in  expecting  that  his  bill  might  be  honoured,  so  that 
there  is  no  imputation  upon  him  for  having  drawn  the  bill.     I  do  not  mean  to 

(a)  7  E^t,  359,  and  ?ide  another  caso  on  a  foreign  bill  of  ezehange  referred  to  by 
BuLUr^  J.  in  Bickerdike  y.  Bollman,  1  Term  Rep.  410,  as  tried   before  him  at  GuUdkall, 

(b)  Vide  wifht  waa  said  by  Lord  £tlenborougk,  C.  J.  in  Orr  v.  Maginnis^  7  East,  362, 
which  wai  now  said  to  refer  to  Lord  Eldon,  when  at  ibe  bar :  and  vide  the  report  of  the 
prindpal  case,  at  niai  prioe.    ft  Canpb.  311. 

(e)  Vide  Brougk  v.  P^rkins^  %  Ld.  Ray.  093,  by  Hait^  €.  J.,  a  protest  on  a  foreign  bill 
is  part  of  the  custom  ;  but  on  an  inland  bill  no  protest  was  necessary  by  the  common 
law  ;  but  bv  the  stat.  9  d&  10  W.  3.  c.  17.^  Note,  that  statute  requii'es  either  a  protest,  or 
otherwise  due  notice  to  be  given  of  the  dishonour. 

(H)  1  Bos.  db  Poll.  654, 5.    [And  sas  th^  eases  cited  iUdem  m  noti»y  Day's  edit.] 
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say  that  actual  value  in  the  hands  of  the  drawee  at  the  time  of  drawing  is 
essentially  necessary  to  entitle  the  drawer  to  notice  in  case  of  the  dishonour ; 
for  circumstanced  may  exist  which  would  give  a  drawer  good  ground  to  con- 
sider that  he  had  a  right  to  draw  a  bill  upon  his  correspondent ;  as  where  he 
had  consigned  efiects  to  him  to  answer  the  bill,  though  they  may  not  hare 
come  to  hand  at  the  time  when  the  bill  was  presented  for  acceptance.  But  the 
defendant  does  not  appear  to  have  stood  in  any  such  situation ,  as  would  entitle 
him  to  draw  this  bill ;  for  he  had  no  effects  at  the  time  in  the  drawee's  hands, 
nor  had  taken  any  means  to  furnish  him  with  any :  and  therefore  the  question 
dryly  is,  whether  without  effects  in  hand,  or  that  which  might  be  deemed  an 
equivalent,  a  protest  were  necessary  in  this  case,  being  that  of  a  foreign  bill. 
But  it  has  already  been  decided  in  the  case  of  Rogers  v.  Stephens  not  to  be 
necessary;  and  that  if  notice  to  the  drawer  of  non-acceptance  be  not  neces- 
sary, for  want  of  his  having  effects  in  the  hands  pf  the  drawee,  neither  is  that 
special  mode  of  notifying  Uie  dishonour,  called  a  protest,  necessary.  I  have 
often  regretted  that  the  strict  general  rule  requiring  notice  of  the  dishonour  to 
be  given  was  departed  iirom  in  ^  case  of  BlektrdUce  v.  BoUman^  on  account 
of  the  drawer  having  no  effiscts  in  the  hands  of  the  drawee ;  because,  though 
I  do  not  question  the  foundation  on  which  that  distinction  rests,  afterthe  sanc- 
tion which  it  has  since  received ;  yet  I  meet  with  continual  instances  of  incon- 
venience resulting  in  practice  from  it.  It  has  often  happened  to  me,  sitting  at 
MMt  prtifs,  to  be  obliged  to  take  an  aceount  between  the  parties,  in  order  to  see 
whether  there  were  any  and  what  funds,  or  more  properly  speaking,  whether 
the  drawer  had  probable  funds  left  in  the  drawee's  hands  to  answer  the  bill : 
whereas  if  the  courts  had  adhered  to  the  original  simple  role,  all  such  inqui- 
ries would  have  been  unnecessary,  and  no  doubt  would  have  existed  in  any 
case ;  for  in  every  action  upon  an  inland  bill  against  the  drawer,  the  plaintiff 
must  have  shewn  notice  to  him  of  the  dishonour ;  and  in  every  action  on  a 
foreign  bill,  he  must  have  shewn  a  protest  In  Bickerdikt  v.  BoUman^  indeed, 
the  Judges  did  not  merely  consider  it  as  a  case  of  the  drawer  not  having  in 
fact  value  in  the  hands  of  the  drawee  at  the  time,  but  as  a  species  of  fraud  to 
draw  a  bill  on  one  on  whom  he  knew  that  he  had  no  authority  to  draw,  for  the 
purpose  of  negociating  it  If  one  party  draw  on  another  without  any  prospect 
of  having  value  in  the  other's  hands  to  answer  it,  he  knows  beforehand  that 
his  bill  will  not  be  honoured ;  and  therefore  notice  cannot  be  necessary  to  tell 
him  that  which  he  must  know  already,  not  only  that  he  had  no  value,  but 
that  he  could  have  none  which  could  warrant  him  to  draw  the  bill.  Then  the 
case  of  Roger  v.  Stephens  decided  that  there  was  no  difference  in  this  respect 
between  inland  and  foreign  bills.  Here  then  the  defendant  having  drawn  the 
bill  with  previous  knowledge  that  he  had  no  effects  in  the  drawee's  hands,  and 
that  his  bill  would  be  dishonoured,  no  protest  was  necessary  to  give  him  notice 
of  it 

Gbose,  J.  The  cases  of  Bickerdike  v.  BoUman^  and  Rogers  v<  Stephens, 
have  decided  the.  present. 

Lc  Blanc,  J.  The  Court  in  Bickerdike  v.  Bolhnan^  considering  the  diffi- 
culty of  giving  notice  of  the  dishonour  in  all  caaes,  (for  instance  where  the 
drawer  himself  is  dead,  or  keeps  out  of  the  way  and  cannot  be  found,)  as  a 
reason  against  the  universality  of  the  rule,  looked  to  the  reason  for  which 
notice  was  required  to  be  given,  and  therefore  laid  down  the  rule,  not  gen^ 
rally,  that  where  the  drawer  had  no  effects  in  the  hands  of  the  drawee  at  the 
time,  (which  perhaps  might  turn  out  to  be  the  case  upon  a  future  settlement  of 
accounts  between  them,)  no  notice  of  the  dishonour  should  be  given ;  but  that 
it  need  not  be  given  where  the  drawer  must  have  known  at  the  time  that  he 
had  no  effects  to  answer  his  bill.  That  has  been  acted  upon  ever  since  in  the 
case  of  inland  bills:  and  in  Rogers  r,  Stephens  the  same  rule  was  held  to 
extend  to  foreign  bills :  and  the  subsequent  canes  of  Gale  v.  Wabh,  and  Orr 
V.  Maginnis,  were  in  effect  confirmatory  of  the  decision  ia  Rogers  v.  Stqfhens ; 
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for  the  effort  in  both  was  to  take  the  case  oat  of  the  general  rule^  by  shewing 
the  fact  that  the  drawer  had  no  effects  in  the  hands  of  the  drawee.  There 
may  perhaps  be  an  inconvenience  in  adopting  a  rule  upon  this  subject  in  our 
courts  which  is  not  acted  upon  in  foreign  courts,  as  to  dispensing  in  these 
cases  with  the  production  of  a  protest ;  if  any  subject  of  this  country  should 
thereby  be  led  to  omit  making  and  sending  out  a  protest,  in  order  to  charge  the 
drawer  of  a  foreign  bill  in  another  country :  but  that  would  only  take  place 
where  it  was  necessary  toinstitute  proceedings  against  the  drawer  in  a  foreign 
court  which  did  not  adopt  our  rule ;'  and  is  an  inconvenience  which  must 
be  left  to  the  prudent  precaution  of  the  parties  interested  to  provide  against. 

Batlbt,  J.  Before  the  case  of  Bickerdike  v.  Bottmem,  the  application  of 
the  general  rule  to  all  cases  was  often  attended  with  great  injustice :  for  per- 
sons drew  bills  in  payment  of  just  debts  upon  others  in  whose  hands  they  hkd 
no  effects,  and  on  whom  they  had  no  right  to  draw,  and  then  if  it  happened 
that  they  did  not  receive  due  notice  of  the  dishonour,  they  could  not  be  sued ; 
although  in  fact  they  had  suffered  no  loss  from  the  want  of  such  notice.  To 
remedy  this  the  rule  was  laid  down  in  that  case,  that  where  the  drawer  had  no 
effects  at  the  time  in  the  hands  of  the  drawee,  and  could  have  no  reason 
to  believe  that  his  bill  would  be  honoured ;  as  he  could  not  be  injured  for 
want  of  notice  of  the  dishonour,  it  was  not  necessary  to  be  given  by  the  holder. 
The  same  rule  was  applied  to  foreign  bills  above  20  years  ago,  in  the  case  of 
Rogers  v.  StephmSf  and  has  prevailed  ever  since.  It  was  acted  upon  in  GdU 
▼.  Wahh ;  for  at  first  it  did  not  appear  there,  that  the  drawer  had  no  effects  in 
the  drawee's  hands,  and  the  rule  for  a  nonsuit  was  made  absolute  in  the  first 
instance,  for  want  of  proof  of  a  prqtest  for  non-acceptance;  but  it  was  after- 
wards opened  again  upon  a  suggestion  that  the  fact  of  there  being  no  effects 
in  the  drawee's  hands  at  the  time  would  appear  upon  the  Judge's  notes :  that 
fact,  however,  did  not  appear  upon  the  report ;  and  therefore  the  rule  stood  for 
entering  a  nonsuit.  But  the  opening  of  the  rule  shews,  that  it  was  then  fully 
understood,  that  if  there  had  been  no  effects  of  the  drawer  in  the  hands  of  the 
drawee  at  the  time,  the  want  of  a  protest  for  non-acceptance  would  have 
been  no  bar  to  the  plaintiff's  recovery  against  the  drawer.(l)  Such  then  hav- 
ing been  the  acknowledged  rule  ever  since  the  case  of  Rogers  v.  Stephens,  and 
that,  upon  a  matter  recurring  perhaps  many  times  in  every  day,  and  where 
the  rule  itself  is  calculated  to  further  justice  between  the  parties,  it  would  be 
attended  with  very  great  inconvenience  if  it  were  now  to  be  altered. 

Rule  discharged. 

(l)In  the  lat^  nisi  priu0  eaae  of  BUckhan  r.  Dortn^  2  Campb.  503,  it  was  ruled  bj 
Lord  ElUnboroufhf  that  if  the  drawer  of  a  bill  of  exchange,  when  it  is  presented  for  ac- 
ceptance, has  eoects  in  the  bands  of  the  drawees,  though  he  is  indebted  to  them  to  a 
mdch  larger  amount,  and  they  without  his  privitj,  have  appropriated  the  effects  in  their 
hands  to  the  satisfhotfon  of  the  debt ;  he  is  entitled  to  notice  of  the  dishonour  of  the  bill 
lor  ftoo-aeoeptancet  as  be  nii^bt  expect,  under  these  circumstances,  that  it  would  be  ac- 
cepted aad  paid.  His  Lordship  said,  that  where  the  drawer  .has  a  fluctuating  balance  in 
the  hands  of  the  drawee,  notice  is  peculiarly  requisite.  Without  this,  how  can  the  draw- 
er know  that  credit  has  been  refbsed  to  him,  and  that  bis  bill  has  been  dishonoured  ? 

On  the  subject  of  Hapenting  with  fia(»cs,8ee  note  (1)  to  WUkes^al.  ▼.  Jacks,  Peake's 
Ca.  803,  Day's  edit. 
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Randall  f;,  Lynch. 

[S.  C:  at  Ntsi  Pnus,  2  Campb.  852.] 

13  East,  179.    Feb.  0, 1810. 

Where  a  ship  was  let  to  freisht  by  charter  party  from  the  plaintiiT  to  the  defeodant,  a  clauae 
in  the  deed  ;  "  and  it  is  hereby  covenanted  and  agreed  by  and  between  the  said  parties, 
that  40  days  shall  be  aUowed  for  unloading  and  loading  again,  &c.,"  was  held  to  raise 
an  implied  coyeuant  on  the  part  of  the  freicbter  not  to  detarn  the  ship  for  loading  and 
unloading,  &c.  beyond  the  40  days :  and  if  be  detain  Ker  for  any  longer  time,  tbe  own- 
er's remedy  is  upon  that  coyenant,  and  not  in  atsumpMii^^  upon  an  implied  new  con- 
tract. 

THE  plaintiff  declared  in  covenant  on  a  charter  party  sealed,  made  the  Ist 
of  March  1809,  whereby  the  plaintiff,  master  of  the  8hip-^/6ton,  let,  and  the 
defendant,  a  merchant,  hired  to  freight  the  said  -ship  on  a  voyage  from  London 
to  LanceroitOy  one  of  the  Canary  Islands,  d&c.  there  to  deliver  her  onward 
cargo  to  the  freighter's  agents,  and  to  load  her  homeward  cargo,  and  return 
therewith  to  the  port  of  London,  and  upon  arrival  there,  at  the  London  docks, 
aller  regular  report  being  first  made  at  the  custom-house,  make  a  faithful  de- 
livery of  the  said  homeward  cargo  to  the  said  freighter,  d&c.  Then,  ader 
stating  the  covenant  for  payment  of  freight  to  the  liiaster  according  to  certain 
rates,  there  followed  this  covenant :  *'  And  it  is  hereby  covenanted  and  agreed 
by  and  between  the  said  parties,  that  40  days  should  be  allowed  for  unloading, 
loading,  and  again  unloading  the  said  cargoes,  to  commence  and  be  computed 
at  Lancerotto,  from  and  including  the  day  afler  the  said  master  should  be 
ready  to  make  discharge  of  his  cargo  to  be  landed  there,  and  notice  thereof 
to  the  freighter's  agent,  &c. ;  to  commence  again  on  the  day  of  her  being 
ready  to  take  in  her  homeward  cargo,  d&c. :  and  to  commence  in  London  from 
the  day  of  reporting  at  the  custom-house,  &c.  And  likewise  it  was  agreed 
between  the  said  parties,  that  it  should  be  lawful  for  and  at  the  option  of  the 
freighter  to  detain  the  vessel  for  ten  working  days  over  and  above  the  herein- 
before stipulated  40  days  upon  paying  the  said  master  5/.  per  day  for  each  of 
the  said  10  overlaying  days,  or  days  of  demurrage.'*  The  plaintiff  then  made 
the  proper  averments  of  performance  of  what  was  required  to  be  done  on  his 
part  during  the  voyage ;  and  concluded  with  this  averment,  that  afterwards  on 
the  10th  of  August,  in  the  year  aforesaid,  the  vessel  arrived  with  her  home- 
ward cargo  at  the  port  of  London,  that  is  to  say,  at  the  London  docks,  and 
then  and  there  made  a  regular  report  at  the  custom  house,  and  was  then  and 
continually  afterwards  ready  and  willing  to  have  made  a  faithful  delivery  of 
the  said  homewjird  cargo  to  the  freighter,  d:.c. ;  of  which  the  defendant  then 
and  there  had  notice  :  and  although  the  plaintiff  afterwards  began  to  ikiake, 
and  on  divers  other  days  afterwaHs,  viz.  until  and  upon  the  10th  of  October 
in  that  year,  nt  the  London  docks  aforesaid,  made  a  faithful  delivery,  &c.  and 
then  euded  and  completed  both  the  outward  and  homeward  bound  voyages, 
&c. :  yet,  6lo.  :  and  so  the  plaintiff  proceeded  to  assign  several  breaches ;  the 
fourth  of  which  charged,  that  the  defendant  did  not  nor  would  unload,  load, 
and  unload  again  the  said  respective  cargoes  of  the  said  vessel  within  the  40 
days  in  the  charter  party  mentioned  and  stipulated  and  allowed  for  those  pur- 
poses, computed  as  therein  mentioned,  and  the  10  working  days  over  and 
above  the  said  stipulated  40  days ;  but  kept  and  detained  the  vessel  with  a 
part  of  the  homeward-bound  cargo  on   board   her   in  the   London  docks(a) 

(a)  The  principal  question  at  the  trial  on  this  part  of  the  case  was,  whether  the  defen- 
dant were  liable  for  a  detention  of  the  ship  in  the  London  docks ;  which  detention  was 
owing  to  tbe  great  press  of  business  in  the  docks  at  that  time,  by  which  the  company 
were  prevented  from  unloading  this  yessel  sooner.  But  he  was  held  liable  upon  his  coy- 
enant.    Vide  S.  C.  2  Campb.  Ni.  Pri.  Cas.  352. 
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aforesaid  for  35  days  after  the  expiration  of  the  40  days  and  10  days ;  where- 
by the  pUintiflT,  during  all  the  time  last  aforesaid,  lost  the  ase  and  profit  of  his 
vessel  contrary  to  the  form  end  effect  of  the  charterparty  and  of  the  defend- 
ant's covenant  in  that  behalf  made;  to  the  plaintiff's  damage,  6lc.  The  de- 
fendant by  his  pleas  (inter  alia)  took  issue  upon  the  fact  of  such  detention 
above  40  days  and  10  days;  which  being  found  against  him,  and  damages  as- 
sessed thereon  at  the  trial  before  Ld.  Illlenborough,  C.  J.  in  London ;  it  ^as 
on  a  former  day  in  this  term  moved  by 

The  Attomey^GesMtal  to  arrest  the  judgment ;  and  the  rule  was  now  en- 
deavoured to  be  supported  by  him,  Oarraw,  and  Barrow,  on  the  ground  that 
the  breach  alleged,  for  keeping  the  vessel  beyond  the  40  lay  days  and  the  10 
demurrage  days,  was  larger  than  the  covenant  declared  on ;  the  covenant  being 
only  that  40  days  should  be  allowed  to  the  freighter  for  loading  and  unloading 
the  vessel,  and  10  days  for  demurrage ;  and  no  covenant  that  he  would  not 
keep  it  longer,  or  that  he  would  deliver  it  up  at  the  end  of  that  time :  and 
therefore  they  contended,  that  the  action  of  covenant  would  not  lie  in  this  case 
for  a  detention  beyond  the  days  allowed ;  but  that  the  plaintiff's  remedy  was  by 
action  of  trover,  or  on  the  case,  as  ibr  a  tort,  or  by  assumpsit  as  upon  a  new 
and  distinct  contract  by  implication.  And  they  asked  whether  covenant  could 
be  mantained  against  a  lessee  by  indenture  for  hotding  over  after  the  end  of 
his  term. 

But  the  Court,  (stopping  Parke,  Topping,  and  Marryat,  against  the  rule, 
who  shortly  referred  to  Stevenson' s  cia%,){a)  were  clearly  of  opinion,  that  there 
was  an  implied  covenant  in  the  charterparty  not  to  detain  the  ship  beyond  the 
stipulated  number  of  days ;  and  that  the  action  was  properly  framed  in  cove- 
nant, and  not  in  assumpsit. 

Lord  Ellenborough,  €.  J.  A  covenant  is  nothing  more  than  an  agreement 
of  the  parties  under  seal :  and  if  they  covenant  together  that  it  shall  be  lawful 
for  one  to  hold  the  other's  property  for  a  certain  time,  that  is  emphatically  an 
agreement  that  he  shall  not  detain  it  for  a  longer  time,  but  shall  then  give  it 
op  to  the  owner :  if  then  he  detain  it  beyond  that  time,  it  is  a  breach  of  his 
covenant  The  possession  of  the  ship  beyond  the  stipulated  time  by  the 
freighter  was  only  unlawful  as  being  against  his  implied  covenant  that  he  would 
not  detain  it  longer  than  that  time. 

Grose^  J.  agreed. 

Lb  Blanc,  j.  There  is  an  express  covenant  between  these  parties,that  a 
certain  time  only  should  be  allowed  to  the  defendant  to  detain  the  ship ;  this 
detention  of  it,  therefore,  for  a  longer  time,  is  in  breach  of  that  covenant. 

Batlet,  J.  Where  there  is  an  express  contract  by  deed  between  the  par* 
ties,  assumpsit  cannot  be  maintained  on  any  promise  arising  by  implication  of 
law  out  of  the  terms  of  that  contract. 

Rule  discharged. 

(a)  1  Leon.  324.  The  plaintiff  had  eovenanted  with  the  defendant,  that  it  should  he 
Imuffal  for  the  defendant  to  cat  wood  for  fire  and  hedge  bole,  without  making  any  waste, 
or  cutting  more  than  necessary;  and  the  defendant  gave  bond  to  the  plaintiff,  conditioned 
to  perform  all  covenants.  The  plaintiff  sued  on  the  bond,  and  aaaigned  for  a  breach  of 
that  covenant,  that  the  defendant  had  commhted  waste  in  cutting  wood :  to  which  excep- 
tion was  taken  that  the  condition  onl  j  extended  to  covenants  to  be  performed  on  the  part 
of  the  lessee.  But  the  exception  was  disallowed  ;  for  it  is  the  mgreemtnt  of  the  lessee, 
although  it  be  the  covenant  of  the  lessor.  And  vid.  Pordage  v.  Ce/e,  1  Saund.  319.  If 
it  be  agreed  (by  writing  under  seal)  between  A  and  B,,  that  B.  should  nay  A.  a  certain 
sum  for  his  lands  on  a  particular  day  ;  this  amounts  to  a  covenant  by  A  to  convey  the 
lands,  being  the  words  of  both  parties,  by  way  of  agreement. 

Vol.  VI.  62 
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Elizabeth  Want,  Widow,  and  Gaskoin,  Executrix  and  Executor 
of  William  Wyatt  Want,  deceased,  v.  Blunt  and  Others. 

]2£aBt,183.    Feb.  13,1810. 

The  rules  which  goyern  the  coDstruction  of  conditions  to  create  real  estates  do  not  applj 
to  personal  contracts,  which  must  be  performed  according  to  the  words  and  apparent 
meaning  of  the  parties,  and  are  not  satisfied  br  a  performance  cypres.  Where  one,  as 
a  member  of  a  life  insurance  societjr  for  the  benefit  of  widows  and  female  relations, 
entered  into  a  policy  of  assurance  with  the  society  for  a  certain  annuity  to  his  widow 
after  his  death,  in  consideration  of  a  quarterly  premium  to  be  paid  to  the  society  dur* 
ing  his  life;  and  the  society  covenanted  tp  him  and  his  executors,  &e.  that  if  he  should 
pay  to  their  clerk  the  quarterly  oremiums,  on  the  quarter  days,  during  his  Itfe^  and  if  As 
should  also  pay  his  proportion  of  contributions  which  the  members  of  the  society  should, 
during  his  Ufe^  be  called  on  to  make  in  order  to  supply  any  deficiencies  in  their  funds; 
then,  on  due  proof  of  his  death,  the  society  engaged  to  pay  the  annuity  to  his  widow : 
and  by  the  rules  of  the  society,  if  any  member  neglected  to  pay  up  the  quarterly  pre- 
miums for  fiAeen  days  aAer  they  were  due,  the  policy  was  declared  to  be'yoid,  unless 
the  member  (continuing  in  as  good  health  as  when  the  policy  expired)  paid  up  the  arrears 
within  six  months,  and  Ss,  per  month  extra;  held  that  a  member  insuring,  having  died, 
leaving  a  quarterly  payment  over  due  at  the  time  of  his  death,  the  policy  expired ; 
and  that  a  tender  of  the  sum  by  the  member's  eteeutor^  though  made  within  Id  days 
after  it  became  due^  did  not  satisfy  the  requisition  of  the  policy  and  the  rules  of  the  so- 
ciety, which  required  such  payment  to  be  made  by  the  member  in  his  lifetime^  eonltntc- 
ing  in  as  good  health  as  when  the  policy  expired. 

THIS  case  was  argued  in  the  last  term  by  Comyn  for  the  plaintifTs,  and 
Raint  for  the  defendant.  The  argument  turned  upon  the  particular  words  of 
the  contract  The  Court  took  time  to  consider  of  their  opinion,  which  was 
now  delivered  by  Lord  Ellenborouoh,  C.  J.  This  came  before  the  Court  on 
t  special  case,  reserved  at  the  trial  of  an  action  of  covenant  on  two  policies  of 
insurance,  each  dated  the  same  day,  viz.  the  6th  of  June  1796.  At  the  trial 
before  me  in  Middlesex  after  the  Trinity  term,  a  verdict  was  found  for  the 
plaintiflfs  for  lOOOZ.  damages ;  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing facts.  On  the  6th  June  1796,  the  defendants,  being  three  of  the  com* 
mittee  of  the  Life  Assurance  Society  for  the  benefit  of  widows  and  female  re- 
lations, executed  a  policy,  reciting  that  Wm,  Wyatt  Want  of  Windsor  had 
become  a  member  of  the  Society y  according  to  the  deed  of  settlement  of  19th 
Dec.  1795,  inrolled  in  the  Court  of  King's  Bench,  and  had  proposed  to  make 
assurance  with  the  said  society  for  an  annuity  of  50/.  to  be  paid  to  Elizabeth 
his  wife  for  her  life,  in  case  she  should  survive  him ;  and  had  delivered  in  a 
declaration,  setting  forth  their  respective  ages,  and  his  state  of  health  :  and  re^ 
citing  that  the  society  had  consented  to  assure  such  annuity  tn  consideration  of  a 
quarterly  premium  of  21.  I3s.  6d.  to  be  paid  by  the  society  during  the  Hfe  of  the 
saidW,W.  Want.  The  policy  then  recites,  that  W.  W.Want  had  executed  the 
said  deed  of  settlement,  and  had  paid  the  premium  for  one  quarter  of  a  year 
from  the  date  of  the  policy :  thereupon  the  defendants,  whose  names  were  sub- 
scribed to  the  policy  and  their  seals  affixed,  being  three  of  the  committee  for 
managing  the  affairs  of  the  society,  did,  for  and  on  behalf  of  the  said  society, 
covenant,  promise,  and  agree  to  and  with  the  said  W.  W,  Want,  his  executors 
and  administrators f  that  if  he  shall  well  and  truly  pay  or  cause  to  be  paid  to 
the  clerk  and  receiver  of  the  society  for  the  time  being  the  full  sum  of  2/.  135. 
M.  on  every  25M  of  March,  Uth  of  June,  29/A  of  September,  and  20M  of 
December,  during  the  life  of  the  said  W.  W.  Want,  or  within  such  time  after 
those  days  respectively  as  is  or  shall  be  allowed  for  that  purpose  by  the  rules  of 
the  said  society ;  and  if  he  shall  also  pay  and  contribute  bis  proportion  of  the 
monies  which  the  members  of  the  society  shall,  during  his  life^  be  called  upon 
to  pay  and  contribute,  according  to  the  rules,  towards  making  good  any  defi- 
ciency of  the  funds  of  the  society  to  answer  the  claims  upon  it;  and  shall  in 
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«ll  oth^  respects  observe  the  rules  and  by-laws  of  the  society  ;  then,  on  due 
proof  being  made  of  the  death  of  the  said  W.  W,  Want,  the  committee  of 
the  society  for  the  time  being  shall  and  will  well  and  truly  pay  out  of  the  stock 
and  funds  of  the  society  unto  the  said  EHzabeih  or  her  assigns,  after  his  death, 
in  case  she  shall  survive  him,  one  clear  annuity  of  50/.  during  her  life,  by  equal 
quarterly  payments,  on  the  25th  of  March,  24th  of  June,  29th  of  September, 
and  20th  of  December,  in  every  year ;  the  first  payment  to  be  made  on  such 
of  those  days  as  should  first  and  next  happen  after  the  decease  of  the  said  W. 
W,  Want.  Added  to  the  policy  was  a  N.  B.  that,  by  the  rules  of  the  society, 
if  any  member  neglect  to  pay  the  quarterly  premiums  for  15  days  after  the 
same  become  due,  the  policy  will  be  void,  unless  the  member  (continuing  in  as 
good  health  as  when  the  policy  expired)  pay  up  within  six  calendar  months 
then  next  aU  arredrs,  together  with  55.  for  every  month  elapsed  after  such  pre- 
mium became  due,  or  55.  for  the  time  elapsed,  if  less  than  a  month.  There 
was  another  policy  of  the  same  tenor  and  date  for  another  like  annuity  of  50/. 
By  the  rules  of  the  society  it  was,  amongst  other  thibgs^  declared  and  agreed, 
that  if  any  member  of  that  society  should  neglect  to  pay  any  quarterly  premi- 
am,  which  should  be  payable  for  any  assurance,  for  the  space  of  15  days  after 
the  same  should  become  due,  then  the  policy  should  cease  and  determine,  and 
the  assurance  be  void  to  all  intents  and  purposes,  unless  the  member  making 
such  default  should,  within  six  calendar  months  next  ensuing,  (continuing  in 
as  good  health  as  at  the  time  the  policy  was  suffered  to  expire)  pay  up  all  ar- 
rears of  such  premiums,  together  with  55.  for  every  month  which  should  have 
elapsed. 

The  case  then  states,  that  continually  from  the  time  of  raakipg  the  two 
policies  the  quarterly  premiums  therein  mentioned,  which  respectively  became 
due  before  and  on  the  29th  of  Sept,  1808,  were  duly  paid  within  the  time 
allowed  for  that  purpose  :  but  that  the  quarterly  payments  which  became  due 
on  the  20th  of  Dec,  1808,, were  not  paid  at  the  time  they  became  due.  That 
W.  W.  Want  died  on  the  25th  Dec.  1808.  That  he  did  not  in  his  lifetime 
pay  or  tender,  or  offer  to  pay,  the  said  quarterly  premiums,  which  became  due 
on  the  20th  Dec.  1808,  or  either  of  them  :  but  that  on  the  27th  December 
1808,  which  was  after  his  death,  but  within  15  days  after  the  said  20fA  Dec, 
when  they  had  become  due,  the  said  two  quarterly  premiums  were  tendered 
and  offered  to  be  paid  by  the  executors  of  the  said  W,  W,  Want  to  the  clerk 
and  receiver  of  the  said  society,  (to  whom  also  due  proof  of  his  death  was 
offered)  who  refused  to  receive  them. 

This  case  has  been  argued,  on  the  part  of  the  plaintiffs,  on  the  ground  of 
its  being,  or  bearing  an  analogy  to,  a  case  of  a  condition  annexed  to  a  real 
estate :  and  it  was  said,  that  the  premium  to  be  paid  by  the  assured  was  a 
condition  to  create  an  estate ;  that  is,  that  the  annuity  to  the  wife  for  her  life 
was  to  depend  on  the  previous  payments  of  the  quarterly  premiums  by  the 
husband,  and  which  were  to  create,  as  it  were,  the  annuity  for  the  life  of  the 
wife ;  and  that  such  conditions  need  not  be  strictly  performed  according  to 
the  letter ;  but  that  it  is  sufficient  if  such  conditions  be  performed  as  near  to  the 
condition  as  may  be,  and  according  to  its  intent  and  meaning ;  although  the 
letter  and  words  of  the  condition  cannot  be  performed :  different  from  condi- 
tions which  are  to  destroy  an  estate :  for  those  are  to  be  taken  strictly.  And 
authorities(ii)  were  cited  in  support  of  such  distmction,  as  to  conditions 
annexed  to  real  estates.  But  we  are  ot  opinion,  that  the  analogy  does  not 
hold  in  the  present  case,  and  that  the  rules  applicable  to  conditions  with  re- 
spect to  land  do  not  apply.  This  is  a  contract  of  assurance,  and  must  be  con- 
strued according  to  the  meaning  of  the  parties  expressed  in  the  deed  or  policy. 
It  is  an  insurance  on  the  life  of  a  husband,  not,  as  usually  is  the  case,  of  a 

(a)  Shep.  Touch.  140,  1,  and  Lit.  334,  337.  And  the  cases  of  TarUtan  ▼.  Staittforth^ 
5  Term  Kep.  696,  and  Salvin  v.  James,  6  East,  571,  were  iriso  cited  in  the  argument. 
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eertain  sum  of  money  payable  on  tbe  event  of  faia  death  dnring  the  ^xMitino- 
ance  of  the  policy  or  insurance ;  but  of  an  annual  payment  of  his  wife,  for 
her  life,  in  case  she  shall  survive  him,  to  commence  from  and  aAer  his  decease. 
The  risk  insured  against  is  his  death  i  and  the  premium  is  a  quarterly  pay* 
ment  to  be  made  hy  him  to  the  society,  who  are  the  underwriters,  during  his 
life.  The  duration  of  the  insurance  is  so  long  as  he  shall  continue  to 
make  those  quarterly  payments:  but  the  insurance  is  not  to  be  void, 
if  he  pay  the  quarterly  premium  within  such  time  after  the  quarter  day  as  is 
allowed  by  the  rules  of  the  society.  The  rules  of  the  society,  as  stated  in  the 
case,  are,  that  if  any  member  should  nefflect  to  pay  any  quarterly  premium 
for  the  space  of  15  days  after  the  same  should  become  due,  then  the  policy 
and  assurance  thereby  made  should  absolutely  cease  and  be  void  to  all  intents 
^nd  purposes ;  unless  the  membtr  making  such  default  should,  within  6  calen- 
dar months  then  next,  (continuing  in  as  g9od  health  as  tohen  his  policy  was 
sufered  to  expire)  pay  up  all  arrears  of  such  quarterly  premiums,  and  also 
5s.  for  every  month,  and  fraction  of  a  month  which  ahou)d  have  elapsed  since 
such  premium  became  due.  This  is  the  only  rule  of  the  society  allowing  any 
further  time  beyond  the  quarter  day :  and  by  this  rule  it  seems  to  be  alk^wed 
to  the  assured  or  member  to  keep  his  assurance  on  foot  and  his  pdtcy  in  force, 
on  the  terms  of  simply  paying  up  the  quarterly  premium,  if  the  neglect  has 
not  exceeded  15^  dciiy«  ailer  the  same  became  due,  without  any  additioaal  pen- 
alty, and  without  the  condition  which  is  ip>posed  in  case  of  longer  neglect, 
of  being  in  as  good  state  of  health  as  when  his  policy  expired.  But  the 
plaintiff  contends,  and  her  whole  case  depends  on  making  out  that  point,  that 
by  the  true  construction  of  this  rule  of  the  society,  and  the  clause  in  the  pol- 
icy referring  to  it,  it  is  not  necessary  that  the  party  whose  life  is  insured 
should  himself  pBj  or  cause  to  be  paid  the  premium  within  the  15  days,  or  in 
fact  be  alive  at  the  time  it  is  paid ;  but  that  it  is  sufficient,  if  any  other  person 
interested  in  the  insurance  should  cause  it  to  be  paid  within  the  15  days, 
though  the  event  insured  jBgainst  might  then  have  happened.  In  order  to 
determine  this  point,  it  is  material  to  consider,  Ist,  Whether  at  the  time  of  the 
death  of  the  person  insured,  the  pdicy  were  or  were  not  expired  ;  because  if  the 
policy  were  expired  at  the  time,  the  defendants  cannot  be  held  liable.  Now,  the 
insurance  is  for  a  quarter  of  a  year,  and  so  on  from  quarter  to  quarter,  and 
it  expires  at  the  quarter  day  :  such  is  the  clear  understanding  of  the  parties 
as  expressed  in  the  rule  of  the  society  referred  to  by  the  policy,  and  stated 
in  the  case  ;  viz.  (continuing  in  as  good  health  as  when  his  policy  was  suffered 
to  expire)^  that  must  refer  to  the  quarter  day  up  to  which  only  the  premiums 
bad  been  paid,  and  cannot  include  the  further  term  of  15  days  which 
must  be  covered  by  the  further  premium ;  each  premium  being  for  an  insur- 
ance for  a  quarter  of  a  year  only,  and  not  for  a  quarter  and  15  days.  To  tbit 
point  the  case  of  Tarleton  and  Others  v.  Staniforth  and  Others^  5T.  Rep.  60$, 
is  an  authority.  So  that  the  death  of  Want  happened  during  a  period  n<^  cov- 
ered by  the  policy ;  viz.  on  the  25th  of  Dec.  Again,  by  the  constitution  of 
this  society  every  person  making  an  insurance  on  his  life  becomes  a  member  of 
the  society,  and  executes  the  deed  of  settlement,  as  it  is  stated  in  the  policy, 
that  W.  W.  WaAt  had  done  in  this  case ;  and  is  liable  to  contribute  to  answer 
the  claims  made  on  the  society :  and  the  committee,  that  is,  the  defendants, 
covenant  with  Want  to  pay  the  annuity  to  his  widow,  after  his  death,  if  he  shall 
pay  the  quarterly  premiums  on  the  day  specified,  or  within  the  time  allowed 
by  the  rules  of  the  society ;  and  if  he  shall  also  pay  and  contribute  his  propor- 
tion of  the  monies,  which  the  members  of  the  society  shall,  during  his  Ufe, 
be  called  upon  to  pay  and  contribute,  according  to  the  rules  of  the  society, 
towards  making  good  any  deficiency.  It  is  clear  therefore,  that  he  was  only 
to  contribute  to  such  claims  as  the  members  of  the  society  should  be  called  on 
to  pay  during  his  Kfe ;  and  if  any  calls  had  been  made  on  the  26th  of  Dec, 
they  could  not  have  affected  him  or  his  estate;  and  yet  after  he  baa  ceased  to 
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be  t  member  of  the  flocieCy,  it  is  iositted  that  a  pajroent  may  be  made  on  his 
^^  behalf,  to  revive  the  liability  of  the  society  to  some  persoo  at  the  time  of  pay- 
ment of  the  premiams  not  a  member  of  the  society.  The  whole  tenor  of  the 
policy  and  rules  and  orders  shews  that  no  person^can  be  assured  without  being 
a  member.  It  is  a  society  insuring  each  other.  The  first  step  required  is  to 
sign  the  deed  of  settlement,  and  ^coroe  a  member;  and  then  the  premium  is 
paid  by  him  as  a  member  of  the  society.  So  that  no  person,  except  he  or  she 
be  a  member  of  the  society,  is  entitled  to  make  assurance  with  them ;  and  the 
paying  a  preminm  for  another  quarter  is  making  a  new  assurance,  though 
nnder  the  former  policy.  .  The  whole  frame  of  the  policy,  too,  shews  that 
every  premiunr  must  be  paid  during  the  life  of  the  assured.  The  agreement 
for  the  insurance  stated  in  the  beginning  of  the  policy  is  in  consideration  of  a 
qaarterly  premium  of  2/.  135.  6c/.,  to  be  paid  during  the  Uft  of  W.  W.  Want 
The  covenant  on  the  part  of  the  defendants  to  pay  the  wife's  annuity,  after 
Wmnts  death,  is  '*  if  WwU  shall  pay  or  cause  to  be  paid  the  quarterly  pre- 
mium on  every  quarter  day,  during  ike  Hfe  of  Want,  or  within  such  time  after 
as  shall  be  allowed  by  the  rules  of  the  society  for  that  purpose :"  in  constru- 
ing^ which  sentence,  the  expression  during  ike  life  of  Want  must  be  under- 
stiwd  as  applying  and  carried  on  io  the  latter  part  of  the  sentence,  and  is  the 
same  as  if  the  words  during  his  life  had  been  repeated  after  the  words  within 
such  titne  after,  i.  e.  or  within  such  time  after  during  his  life.  It  is  observa- 
ble, that  throughout  the  policy,  the  words  eTceeutors  or  administrators,  are  used 
only  once,  namely,  in  the  covenant  of  the  defendants,  where  they  covenant 
with  the  said  Want,  his  executors  and  administrators,  to  pay  the  annuity  to  his 
widow  after  his  death :  and  there  the  addition  of  those  words  was  proper  and 
necessary,  inasmuch  as  the  covenant  mutt  necessarily  be  enforced  by  his 
executors  or  administrators;  the  same  not  being  to  be  performed  till  after  his 
death.  In  every  other  act  to  be  dooe,  it  is  expressed  as  being  to  be  done  by 
Want,  or  as  being  neglected  to  be  done  by  Want,  or  by  such  member  of  the  soci- 
ety, without  any  added  words  indicating  an  intention  that  it  should  be  any  other 
than  the  personal  act  or  neglect  of  the  assured.  For  these  reasons,  we  are  of 
opinion,  that  the  death  of  W.  W,  Want,  which  happened  on  the  25th  of  Dec, 
was  during  a  period  of  time  not  covered  by  the  policy :  and  that  on  the  true  con- 
struction of  the  policy  and  rules  of  the  society,  the  insurance  could  not  be  con- 
tinned  beyond  the  expiration  of  the  quarter,  which  ended  on  the  20th  of  Dec, 
'  by  a  tender  of  the  premium  by  his  exeputors  after  his  death,  though  within  15 
days  after  the  quarter  day :  so  as  to  include  withiti  the  policy  the  period  of  his 
death.    The  consequence  is,  that  judgment  of  nonsuit  must  be  entered. 


The  EjBg  V.  The  Inhabitants  of  the  County  of  Bucks. 

12  East,  198.    Feb.  12, 1810. 

The  iobabitaots  of  a  county  are  bound  to  repair  every  public  bridm  within  it,  unless, 
when  indicted  for  the  non-repair  of  it,  they  can  sheiv  bj  their  plea,  that  some  other 
peraoo  or  bodr  politic  or  corporate,  ia  liable  ;  and  every  bridge  in  a  kigktbay  is,  by  the 
statute  of  bridgea,  22  H.  6.  c.  5,  taken  to  be  a  pMic  bridge  for  thia  purpose. 

Therefore,  where  Queen  ^nas,  in  1708,  for  her  greater  convenience  in  passing  to  and 
from  Windsor  Castle,  built  a  bridge  over  the  Tkamte  at  Datehet  in  the  common  highway 
leading  from  London  to  Wind9or,\n  lien  of  an  ancient  ferry  with  a  toll,  which  belonged 
to  the  crown ;  and  she  and  her  auoeeasors  maintained  and  repaired  the  bridge  till  1796, 
when  beiag  in  part  broken  down,  the  whole  was  removed,  and  the  materials  converted 
to  the  use  of  the  king,  by  whom  the  ferry  was  re-established  as  before  ;  held  that  the 
inhabitants  of  the  county  of  Bucks,  who,  in  answer  to  an  indictment  for  the  non-re- 
psir  9f  that  part  of  the  bridge  13  years  afterwards,  pleaded  these  matters,  and  traversed 
that  the  bridge  was  a  common  public  bridge,  were  hound  to  rebuild  and  repair  it. 

THIS  was  an  indictment  for  not  repairing  the  balf  part  of  Datehet  Bridge 
\fvosg  in  the  oouaty  of  Bmehs. 
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The  defendants  by  their  plea,  protesting  that  the  bridge  iadioted,  called 
Daichel  Bridge,  was  a  common  public  bridge,  and  that  the  same  never  was 
used  for  all  the  subjects  of  the  king  bj  themselves,  and  with  their  horses,  car- 
riages, &c.  in  manner  and  Jbrm  as  in  the  indictment  alleged ;  pleaded,  that 
long  before  and  at  the  time  of  erecting  the  bridge  in  qaestton,  Clueen  Aniu 
was  seised  in  her  demesne  as  of  fee,  in  right  of  her  crown,  of  an  ancient  fenrj 
with  the  appurtenances,  called  Datchel  Ferry,  across  the  said  river  Thames,  at 
the  same  part  thereof  where  the  said  bridge  was  erected  for  carrying  over  that 
river  all  persons  and  their  horses,  carriages,  &rC.  in  boats  kept  by  her  there  for 
that  purpose  for  certain  ancient  tolls,  &c.  therefore  due  and  payable :  and  the 
queen  being  so  seised,  and  being  desirous  to  relieve  herself,  her  heirs  and  suc- 
cessors from  the  liurthen  and  expeqce  of  the  said  forry,  d[.c.  on  the  ist  of  Jan. 
1708,  at  her  own  charge  erected  a  bridge  across  the  said  river  at  the  same  part 
thereof  where  the  said  ferry  was  situated,  being  the  said  bridge  in  the  indictment 
roeniioned,  in  order  that  the  subjects  of  the  queen,  d&c.  by  themselves  and  with 
their  horses,  carriages,  &c.  might  go  over  the  same  at  their  free  will  and  pleasure, 
in  lieu  of  their  using  the  said  ferry.  That  from  the  building  of  the  said  bridge 
until  the  removing  of  the  same  as  aftermentioned,  the  said  bridge  has  been  repair- 
ed when  necessary  at  the  expence  of  the  said  queen  and  her  royal  successors. 
That  the  now  king,  being  desirous  to  remove  the  said  bridge,  and  in  lieu  there- 
of to  re-con(inue  and  reestablish  the  use  and  exerci^e  of  the  said  ferry,  and 
to  receive  and  have  the  enjoyment  and  benefit  of  his  tolls,  dl&c.  thereto  belong- 
ing, on  the  ist  of  Jan.  1796,  did  take  down  and  remove  the  said  half  part  of 
the  said  bridge  in  the  county  of  Bucks ;  the  said  half  part  being  then  in  good 
repair ;  and  carried  away  and  converted  the  materials  thereof  to  his  own  use ; 
and  did  thereupon  re-establish  and  re-continue  the  use  and  exercise  of  the 
said  ferry,  as  the  «ame  was  in  use  and  exercise  before  the  erecting  of  the  said 
bridge.  That  from  the  time  of  removing  the  said  bridge  by  the  now  king 
hitherto,  bdng  for  13  years  and  upwards,  all  the  king's  subjects  have  used  and 
still  use  the  said  ferry  in  the  same  manner  as  they  were  accustomed  to  use  the 
same  before  the  erecting  of  the  bridge ;  without  this,  that  the  said  bridge  in 
the  indictment  mentioned  was  a  common  public,  bridge,  and  used  for  all  the 
king's  subjects,  d&c.  in  manner  and  form  as  in  the  indictment  charged.  At 
the  trial  before  Lord  Ellenborough,  C.  J.  at  Westminster,  the  defendants  were 
found  guilty,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

Clueen  Anne,  was  seised  in  fee  in  right  of  the  crown  of  an  ancient  ferry, 
with  the  appurtenances,  called  Datchet  Ferry,  across  the  river  I%ames,  for  the 
passage  over  that  river  of  all  persons,  horses,  carriages,  and  cattle,  in  boats 
kept  by  her  there  for  that  purpose^  for  certain  ancient  tolls ;  and  being  so 
seised,  about  the  year  1706,  built  a  bridge  across  the  river  about  five  yards 
above  the  place  where  the  ferry  was  situated.  The  sign  manual  of  her  maj- 
esty to  the  Lord  Hi^h  Treasurer  for  building  the  said  bridge  is  as  follows; 
viz. :  Anne  R.  **  Whereas  we  have  given  directions  to  our  trusty  and  well- 
beloved  Samuel  Trovers,  Esq.,  our  surveyor-general,  for  building  a  bridge  at 
Datchet,  near  Windsor,  over  the  river  Thames,  for  the  better  conveniency  of 
our  passage  to  and  from  our  castle  at  Windsor:  and  whereas  our  said  surveyor 
hath  made  a  computation,  (which  is  hereunto  annexed,)  of  what  timber  he 
thinks  will  be  necessary  to  build  the  said  bridge ;  and  it  being  represented  to 
you  by  Edward  Wilcox,  Esq.  surveyor-general  of  our. woods  on  the  south  side 
of  Trent,  that  there  is  timber  in  Windsor  Forest  proper  and  sufficient  for  the 
said  works :  Our  will  and  pleasure  is,  and  we  do  hereby  authorize  and  com- 
mand you  to  issue  forth  your  warrant  unto  the  said  Edward  Wilcox^  directing 
him,  with  the  assistance  of  the  proper  officers  of  the  said  forest,  to  mark,  fell, 
and  cut  down  so  much  timber  (unfit  for  the  service  of  the  navy,)  in  such 
places  where  the  same  may  most  conveniently  be  spared  within  the  said  forest, 
as  will  be  sufficient  for  building  the  said  bridge  pursuant  to  the  said  computa- 
tion hereunto  annexed^  and  to  deliver  the  timber  when  felled  to  the  said  S. 
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Tracers,  or  whom  he  8h«l)  app<Hnt  to  receive  the  same,  by  indenture  to  be 
mede  between  the  said  8,  Trovers  on  the  one  part,  and  the  said  E.  Wilcox 
on  the  other  part,  d&c. :  and  in  case  on  converting  the  tfaid  timber,  any  parts 
thereof  be  found  serviceable  for  the  navy,  you  are  to  direct  the  said  E,  Wilcox 
to  delivier  such  timber  to  a  proper  officer  of  the  navy  by  indenture  for  the 
service  of  our  navy,  as  hath  been  usual  in  the  like  cases.  And  you  are  further 
to  direct  the  said  E,  Wilcoz  to  sell  the  lops,  tops,  bark,  and  offal  wood  of  the 
whole  for  the  best  advantage  that  can  be  got  for  the  same  for  our  use,  and  to 
account  for  the  said  eerviee  before  the  auditor  of  our  county  of  Bucks  on  or 
before  the  last  day  of  Hilary  term  next.  And  for  so  doing  this  9hall  be  your 
warrant.  Given  at  our  court  at  Kensington^  the  25th  day  of  March  1706,  in 
the  5th  year  of  our  reign.  By  her  majesty's  command,  Godolphin"  This 
was  dinected  to  the  Lord  Treasurer  Oodolphin,  This  bridge  was  constantly 
repaired  by  her  majesty  and  her  royal  successors,  from  time  to  time,  until  the 
year  1771,  when  the  surveyor-general  having  reported  to  the  Lords  of  the 
Treasury,  "  that  the  bridge  had  become  ruinous,  and  must  of  necessity  be 
"  taken  down ;  that  it  had  been  built  and  always  repaired  by  his  majesty,  who 
'.'  had  frequent  occasions  of  passing  over  it ;"  an  order  was  made  by  the  Lords 
of  the  Treasury  in  1772,  to  build  a  new  bridge  with  stone  piers ;  which  bridge, 
being  the  bridge  mentioned  in  the  indictment,  was  finished  in  1775,  at  an 
expence  of  5187/.  65.  to  his  present  majesty,  who  from  time  to  time  repaired 
the  lastrmentioned  bridge  at  his  own  expence,  until  1796,  when  it  being  much 
out  of  repair,  and  having  given  way  Jind  fallen  in  on  the  part  which  lies  in 
Buckinghamshire,  and  becoming  thereby  wholly  impassable,  the  wooden  part  of 
it  was  taken  down  by  his  present  majesty,  and  the  materials  were  sold  or  other- 
wise converted  to  his  own  use.  The  said  bridge  is  situate  in  a  principal 
highway  from  London  to  Windsor,  and  has  always,  except  when  it  became  at 
different  times  impassable  for  want  of  repair,  and  when  it  w^  rebuilding  as 
aforesaid,  until  it  was  finally  taken  down  in  1796,  been  used  by  the  public  on 
all  occasions,  for  all  purposes^of  passage  over  it,  without  any  toll  ever  having 
been  paid  or  demanded;  and  was,  during  the  discontinuance  of  the  ferry,  the 
means  of  passing  the  Thames  in  the  said  highway,  and  was  at  all  times  of 
great  public  use  and  convenience.  At  the  time  when  Qi^een  Anne  built  the 
first-mentioned  bridge,  she  discontinued  the  use  of  the  ferry,  and  the  said  ferry 
remained  so  discontinued  from  that  time  until  the  bridge  was  finally  taken 
down  in  1796,  when  his  present  majesty  re-established  the  said  ferry,  which 
hath  been  used  for  the  public  ever  since,  and  still  is  used  by  them  for  the 
purpose  of  passing  over  the  Thames  at  the  place  aforesaid.  During  the  time 
the  ferry  hath  been  in  the  hands  of  the  crown,  the  same  hath  been  and  still  is 
maintained  at  the  expence  of  the  crown,  and  the  public  have  at  all  times  used 
the  same  toll  free.  The  question  for  the  consideration  of  the  Court  was, 
whether  this  were  a  public  bridge,  the  part  of  which  lying  in  their  county,  the 
defendants  were  liable  to  repair  and  rebuild. 

Bowen,  for  the  prosecution,  contended  that  this  was  a  public  bridge,  and 
therefore  the  county  were  bound  by  law  to  repair  it,  unless  they  could  throw 
the  burthen  upon  some  other  person.  The  circumstances  of  its  having  been 
built  in  a  public  highway,  having  been  always  used  by  the  public,  and  being 
found  to  be  of  great  public  convenience,  establish  it  to  be  a  public  bridge 
within  the  principle  of  all  the  cases;  and  this  conclusion  is  rather  confirmed 
than  otherwise,  by  the  fact  of  its  having  been  originally  built  by  the  crown  for 
the  particular  accommodation  of  the  sovereign.  Even  if  a  private  man  build 
a  bridge  for  his  own  convenience,  but  dedicate  it  to  the  public,  by  suffering 
them  to  have  the  general  use  of  it,  and  they  do  accordingly  use  it,  and  it  is  in 
fact  a  public  convenience,  the  burthen  of  repair  is  thereby  thrown  upon  the 
country  at  large.     Rex  v.  The  Inhabitants  of  the  County  of  Glamorgan{a), 

(a)  Before  Lord  Kenyan^  C.  J.  in  1788, 1  Bac.  Abr.  by  Gwillim  535,  and  2  East,  356. 
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the  GIuHmmi  Bridge  case,  5  Bonr.  2SM,  aad  2  !Blao.  087,  andTfte  King  r. 
The  Inhabitants  of  the  W.  JR.  of  Yorkshire,  2  East,  342,  establish  this  doctrine. 
While  the  crown  kept  np  the  ferry,  it  was  not  competent  for  the  county  or  any 
indivtdua}  to  have  huilt  a  bridge  ia  this  place,  as  that  would  have  been  in  de- 
rogation of  the  right  of  the  crown  to  the  tolls  of  the  ferry ;  and  in  Payne  t. 
Partridge,  1  Salk.  12,  and  3  Mod.  289,  it  is  said,  that  the  owner  of  a  ferry 
could  not  let  down  the  ferry  and  pot  up  a  bridge,  without  licence,  and  an  mi 
quod  damnum.  The  crown,  however,  might  do  this  by  its  prerogative;  and 
having  once  erected  the  bridge,  and  suffered  the  public  to  use  it  lor  their  con* 
venience,  the  legel  consequence  follows :  for  it  would  lead  to  great  public 
inconvenience  if  the  ferry  and  the  bridge  could  be  substituted  the  one  for  the 
other  from  time  to  time.  It  can  ikiake  no  difference  that  the  materials  •of  the 
old  bridge  were  taken  away  by  the  crown :  for  when  the  ruins  of  the  old 
bridge  were  taken  down,  the  property  in  the  materials  reverted  to  the  crown, 
at  whose  expence  the  bridge  had  been  built;  Harrison  v«  Parker,  6  East,  164. 
But  if  the  crown  had  no  right  to  take  them  away,  they  may  obtain  redress  by 
petition  of  right.  Neither  can  the  constant  repair  of  the  bridge  since  it  was 
erected  by  the  crown  vary  the  question,  though  it  might  have  been  used  as  an 
argument  that  the  bridge  was  in  fact  built  and  sustained  for  the  personal  con- 
venience of  the  sovereign  :  but  it  having  become  a  puMic  bridge,  the  liability 
to  repair  it  falls  of  course  on  the  county,  as  soon  as  the  crown  ceased  to 
repair  it 

Tindal,  contra,  contended  that  the  county  were  not  bound  to  repair  the 
bridge;  it  was  not  built  in  the  original  highway,  but  several  yards  on  one  side 
of  it ;  and  therefore,  even  if  built  by  a  private  person,  it  could  not  have  been 
indicted  as  a  nuisance  in  the  first  instance.  [Le  Blanc,  J.  How  is  that 
statement  to  be  reconciled  with  the  finding  in  the  special  case,  that  the  bridge 
is  built  in  a  principal  highway  7  It  has  become  a  principal  highway  since  by 
the  using  of  the  bridge :  but  taking  all  the  circumstances  of  the  case  together, 
it  appears  not  to  have  been  in  the  highway  at  first.  [Lord  Ettenborough,  C 
J.  It  is  stated  to  be  now  in  a  principal  highway  from  London  to  Windsor; 
and  we  must  presume  that  it  was  so  from  the  first  user  of  it ;  being  built  for 
the  convenient  passage  of  her  majesty  along  the  old  highway.]  Then  taking 
it  to  be  so ;  yet,  1st,  if  the  queen  meant  to  retain  the  dominion  of  the  bridge 
to  herself,  her  suffering  the  public  to  use  it  will  not  make  it  a  public  brid^ 
against  her  consent.  2dly,  the  facts  of  this  case  shew  that  she  did  not  retam 
the  dominion  of  it.  3d]y,  Since  the  stat.  1  Ann.  st.  1.  c.  7.  s.  5,  there  can 
be  no  grant  of  a  bridge  by  the  crown,  to  the  inhabitants  of  e  county.  First, 
Where  the  builder  of  a  new  bridge  shews  by  his  acts -that  he  means  to  retain 
the  dominion  over  it,  it  does  not  become  a  public  bridge  by  his  merely  suffer* 
ing  the  use  of  it  by  the  public.  The  allowance  to  the  public  of  a  limited  or 
temporary  use  of  it  would  clearly  not  be  deemed  an  abandonment  of  the 
bridge  to  them.  If  one  who  was  bound  to  repair  an  ancient  bridge  n^one 
tenures  were  to  build  a  new  bridge  at  a  little  distance  while  the  old  one  was 
under  repair,  that  could  not  be  deemed  an  abandonment  of  the  new  bridge, 
but  the  public  would  still  have  a  right  of  passage  over  the  old  bridge  when  r^ 
paired.  So  here,  upon  the  removal  of  the  new  bridge,  and  the  restoration  of 
the  ancient  ferry,  the  right  of  the  public  to  use  the  latter  would  be  resumed. 
In  the  cases  cited  of  Olusbume  Bridge,  5  BfJiv.  2694,  and  Pace  Oate  Bridge, 
2  East,  342,  they  were  erected  for  Sie  express  purpose  of  being  diedicated  to 
the  public  use  :  and  the  Glamorganshire  Bridge(a)  wzs  stated  to  be  built  in 
the  king's  highway.  Then,  2d]y,  the  facts  here  stated  shew,  that  the  crown 
meant  to  retain  the  dominion  over  Datehet  Bridge  during  the  time  it  was  in 
existence.  The  warrant  for  building  it  shews  that  the  queen  only  looked  to 
her  owli  convenience;  the  bridge  was  constantly  repaired  by  the  crown: 

(«)  Cited  ib.  906. 
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which  18  a  ooDtinotng  act  of  ownership,  and  febota  any  preaumptioo  that  the 
crown  had  abandoned  it  to  the  pablic :  in  1771 ,  the  king  pulled  down  ihe  oid 
bridge,  and  in  1775,  built  the  new  one ;  and  this,  agaia,  was  pulled  down  by 
the  king  in  1796,  when  the  materials  were  sold  for  bis  majesty's  benefit: 
which  was  the  most  eompieie  assertion  of  ownership.  [Lord  Eiifnbonmgh, 
C.  J.  If  it  bad  become  a  public  bridge  before  that  time,  the  misconception 
of  the  crown  ns  to  iu  own  right  would  not  alter  the  right  of  the  puUic.l  It 
is  available  as  evidence  that  the  crown  never  meant  to  abandon  the  bridge  to 
the  public  :  the  same  intention  was  evinced  by  the  keeping  up  of  the  ferry: 
it  was  an  eiperiment  ^  the  sovereign  to  see  whether  the  ferry  or  the  bridge 
best  answered  the  pnrpose  of  the  royal  convenience.  Then  as  the  user  of  the 
bridge  by  the  public  from  1775  would,  if  unexplained,  be  evidence  of  their 
adoption  of  it;  so  the  user  by  the  pobiio  of  the  ferry  since  1796  is  also  evi« 
dence  of  their  ve^adoptiod  of  their  ancient  right  8dly,  Since  the  stat.  I  Ann. 
sL  1.  c*  7.  8*  5,  restraining  grants  of  crown  lands  for  any  longer  period  than  31 
years  or  3  lives,  the  crown  could  not  abandon  the  land  on  which  the  bridge  is 
built  in  perpetuity  to  the  county.  [Sfrose,  J.  It  is  not  stated  to  be  crown 
land :  it  is  only  stated  that  the  bridge  was  boilt  in  the  public  highway^  which 
may  be  the  land  of  a  subject  as  weli  as  of  the  crown.]  The  Court  would 
rather  presume  thai  it  was  the  land  of  the  crown,  than  that  the  king  bad  in* 
vaded  the  property  of  the  subject.  "[Lord  Ellenborougk,  C.  J.  If  it  w^re 
the  land  of  a  subject,  his  acquiescence  woold  be  evidence  of  his  assent  to  dedi- 
cate it  to  the  use  of  the  public.  Bnt  I  draw  i^o  presumption  either  way  i  yon 
assome  it  to  be  the  land  of  the  crown,  in  order  to  raise  the  argument.  Boy* 
ley,  J.  The  title  to  the  land  may  still  remain  in  the  crown,  though  the  bridge 
is  puUic]  Considering  it  only  as  a  grant  of  a  right  of  passage,  still  the 
crown  could  not  grant  it  to  the  snbject  [Le  Blanc,  J.  The  question  does 
not  arise  upon  the  case  as  stated.] 

Bowem,  in  reply,  observed,  that  the  intention  of  the  crown  to  continue  ite 
dominion  over  the  bridge  cannot  controul  the  operation  of  law  arising  from 
the  public  user  of  it.  And  as  to  the  acquiescence  of  the  public  for  the  last  13 
years  in  the  demolition  of  the  bridge,  it  could  only  be  evidence  in  any  case  of 
a  grant  or  release,  and  the  public  cannot  grant  or  release  any  right.  He  con* 
eluded  by  eaying,  that  it  was  a  case  of  consequence,  and  other  gentlemen 
had  uken  notes  for  a  second  argument  if  the  Court  entertained  any  doubt 
upon  it 

Lord  ELLKWBOiunjGH,  C.  J.  The  only  question  is,  whether  it  were  a  pub* 
lie  bridge.  The  case  is  of  novelty  sufficient  to  induce  us  to  take  it  into  fur- 
ther consideration :  and  if  we  should  entertain  more  doubt  upon  it  than  we  do 
at  present,  we  shall  order  a  second  argument. 

His  Lordship,  on  the  last  day  of  term,  delivered  the  judgment  of  the  Court.— 
This  was  an  indietroent  against  the  inhabitants  of  Buckinghamshire  for  not 
repatrtog  the  half  oi  Datchet  Bridge  lying  in  that  county.  The  defendants 
pleaded  specially,  with  a  traverse  that  the  bridge  was  a  public  one :  and  upon 
the  trial  before  roe  at  Westminster,  a  Verdict  was  found  against  them  subject 
to  a  case.  His  Lordship  then  stated  the  substance  of  the  facts  found  in  the 
case;  after  which  he  proceeded].-— The  qilestion  reserved  u|>on  this. case  for 
the  consideration  of  the  Court  is,  Whether  this  were  a  public  bridge,  the  part 
of  which  lying  in  their,  county  the  defendants  were  liaUe  to  repair  or  rebuild. 
The  county  not  having  tendered  an  issue  by  their  plea,  that  any  other  descrip* 
tion  of  pereonsi  L  e.  that  any  body  politic  or  corporate,  or  natural  person  or 
persona,  were  liable  to  the  repair  of  the  bridge  in  question,  the  burthen  of 
repairing  the  half  part  of  the  bridge  which  was  situate  in  Buckinghamshire 
wttl  rest  upon  the  defendants,  if  it  be  under  the  circumstances  a  jmblie  bi»r« 
then  to  be  by  law  imposed  upoi^  any  body.  And  that  depends  upon  the  single 
qoestion  made  at  the  close  of  this  case,  whether  this  were  a  public  bridge, 
None  of  the  cases  cited  profess  to  give  aa  immediate  defiaition  or  description 
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in  terms  of  what  shall  be  considered  "  public  bridges ;"  although  a  distinction 
between  a  public  and  a  private  bridge  is  taken  in  2  Inst.  701,  and  made  to 
consist  principally  in  its  being  built  for  the  common  good  of  all  the  subjects, 
as  opp(^ed  to  a  bridge  made  for  private  purposes ;  and  the  instance  put  of  a 
private  bridge  is  a  "  bridge  to  a  mill  which  A.  waA  bound  to  maintain  over 
which  B,  had  passage."  And  the  words  themselves,  1.  e.  '^  public  bridges/' 
do  not  occur  in  the  stat.  of  22  H.  8.  c.  5,  called  the  statute  of  bridges.  But 
the  sense  of  these  words  may  be  very  distinctly  inferred  from  the  statute, 
which  empowers  the  justices  of  peace  in  their  general  Sessions  to  inquire  of 
"  all  manner  of  annoyances  of  bridges  broken  in  the  highways"  and  applies 
to  bridges  of  that  description  all  its  subsequent  provisions;  and  amongst 
others,  that,  which  casts  upon  shires  and  ridings  the  repair  of  bridges  situate 
within  them  (and  without  any  city  or  town  corporate)"  where  it  cannot  be 
known  and  proved  what  hundred,  riding,  wapentake,  city,  borough,  town,  or 
parish,  nor  what  person  certain  or  body  politic  ought  of  right  to  make  suck 
bridges  decayed,  i.  e.  such  bridges  broken  in  highways.  Inferring,  therefore, 
from  the  statute,  that  a  bridge  in  a  highway  is  a  public  bridge  for  all  purposes 
of  repair  connected  with  the  statute  of  bridges,  we  have  only  to  refer  to  the 
case  before  us  to  see  whether  this  'be  a  bridge  in  a  highway.  And  upon  such 
reference  we  find  it  expressly  stated  to  be  ''a  bridge  in  a  principal  highway/* 
and  of  course,  as  public  as  the  highway  itself  is  in  which  it  is  situate,  and  of 
which  for  the  purpose  of  passage  it  must  be  understood  to  form  a  part.  I  say, 
must  be  understood  to  form  a  part,  because  if  it  had  been  a  bridge  built  for 
the  mere  purpose  of  connecting  a  private  mill,  for  instance,  with  the  public 
highway,  or  for  any  other  such  merely  private  purpose ;  although  the  public 
might  occasionally  participate  with  the  private  proprietor  in  the  use  of  it,  the 
bridge  would  not  merely  on  that  account  necessarily  become  a  part  of  the  high- 
way. It  has  been  said,  that  this  is  to  be  considered  as  a  private  bridge,  because 
in  the  warrant  of  hec  majesty  dueen  Anne  for  the  building  of  it,  she  describes 
it  as  being  built  '*  for  the  better  convehiency  of  her  passage  to  and  from  her  cas- 
tle of  Windsor,**  But  if  the  words  themselves  could  be  considered  as  import- 
ing a  mere  purpose  of  private  conveyance  and  use ;  and  which,  with  reference  to 
the  public  station  and  dignity  of  her  majesty,  and  the  public  resort  which  must  be 
had  to  her  in  the  place  of  her  residence,  can  hardly  be ;  yet  the  cotemporary  as 
well  as  the  immediat^y  subsequent  and  continued  use  of  this  bridge  on  the 
part  of  the  public,  without  any  interruption,  shews  conclusively,  that  her  ma- 
jesty contemplated  a  more  general  and  public  use  of  the  bridge  which  she  had 
built :  indeed,  that  she  contemplated  an  use  of  the  bridge  as  public  as  that  of 
the  ferry  had  been,  which  was  discontinued  upon  the  erection  of  the  bridge. 
But  it  may  be  asked,  is  every  sort  of  bridge,  erected  as  it  may  happen  to  have 
been  for  a  temporary  purpose  during  a  time  of  flood  or  the  like,  and  which 
may  have  rendered  the  ordinary  fords  impassable,  or  the  ordinary  means  of 
passage  impracticable,  to  be  considered  as  a  bridge  in  a  highway,  to  be  repaired 
when  broken  down,  according  to  the  provisions  of  the  stat.  of  Hen.  6?  The 
answer  is,  certainly  not.  A  merely  occasional  substitute  of  this  nature,  re- 
moved as  soon  as  the  temporary  purpose  of  its  erection  is  answered,  is  not  a 
bridge  within  the  contemplation  of  thi^  act,  which  certainly  relates  only  to 
bridges  respecting  which  a  reasonable  question  may  arise  as  to  "  who  ought  to 
make  them,"  and  not  to  those,  respecting  which  no  question  can  ever  arise 
whether  they  ought  as  a  matter  of  public  obligation  to  be  made  at  all.  If  the 
meaning  of  the  words  "public  bridged*  could  properly  be  derived  from  any 
other  less  authentic  source  than  the  statuteable  one  I  have  mentioned,  they 
might  safely  be  defined  to  be  such  bridges  as  all  his  majesty's  subjects  had 
used  freely  and  without  interruption  as  of  right,  for  a  period  of  time  competent 
to  protect  them  and  all  who  should  thereafter  use  thetn  from  being  considered 
as  wrong-doers  in  respect  of  such  use,  in  any  mode  of  proceeding,  civil  or 
criminal,  in  which  the  legality  of  such  use  might  be  questioned.    And  if  a 
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free  and  uninterrupted  use  of  a  bridge  for  near  90  years  be  not  sufficient  for 
the  purpose  of  such  protection,  I  am  at  a  loss  to  say  what  length  of  time,  or 
that  any  time,  however  lone,  could  be  effectual  for  the  purpose.  The  circum- 
stances of  the  removal,  and  application  of  the  materials  of  the  bridge  to  his 
majesty's  use,  cannot  render  it  less  a  public  bridge  within  the  statute,  if  it  had 
effectually  become  so  prior  to  that  period :  and  the  only  way  in  which  that 
circumstance  operates  is  in  the  way  of  evidence,  and  in  order  to  establish 
that  the  bridge  was  in  its  origin  and  purpose  a  private  one ;  a  supposition 
which  is,  in  this  case,  entirely  repelled,  by  the  free  and  continued  use  of 
it,  on  the  part  of  the  public,  from  the  moment  of  its  construction  about 
the  year  1706,  to  its  downfall  and  destruction  in  1796.  It  is  unnecessary  to 
pronounce  what  effect,  if  any,  the  several  circumstances  stated  may  have 
upon  the  legal  existence  of  the  ferry  in  question.  Upon  that  subject  we  have 
at  present  no  occasion  to  intimate  an  opinion.  It  is  enough  for  us  to  say,  that 
neither  the  original  existence  and  the  use  of  the  ferry,  nor  its  discontinuance 
afterwards,  nor  its  renewal  since,  have  the  effect  of  either  precluding  or  qual- 
ifying the  operation  of  the  statute  of  bridges  in  respect  to  the  bridge  now 
under  consideration.  Upon  the  whole,  therefore,  in  conformity  with  the  letter 
and  spirit  of  the  statute  of  bridges  itself,  and  with  all  the  cases  which  have 
in  later  times  been  decided  upon  this  subject,  and  particularly  with  that  of 
Glusbume  Beck  Bridge  (Rex  v.  The  Inhabitants  of  the  West  Riding  of 
Yorkshire,  5  Burr.  2594,)  and  the  principles  there  established,  and  since  re- 
cognized in  several  subsequent  cases,  we  are  of  opinion,  that  this  bridge,  sit- 
uate in  a  principal  highway,  and  used,  as  it  so  long  was,  for  all  persons  as  a 
public  bridge,  and  being  also  of  great  public  use  and  convenience,  was,  and 
is,  a  bridge  repairable  (as  to  the  half  part  now  in  question)  by  the  county  of 
Bucks,  in  which  it  was,  until  the  period  of  its  late  dilapidation  and  destruc- 
tion, situate :  and  of  course,  that  the  verdict  found  in  this  case  against  the 
defendants  must  stand. 

Judgment  for  the  Crown. 


TruckeDbrodt  v.  Payne. 

.     12  East,  206.    Feb.  12, 1810. 

To  trespan  and  falae  im prison roent  a  plea  of  alien  enemy  not  allowed  to  be  pleaded  to- 
gether with  a  special  justification  inconsistent  therewith  and  the  general  issue. 

TO  an  action  for  an  assault  and  false  imprisonment  the  defendant  pleaded, 
1st,  not  guilty  :  2d]y,  that  the  plaintiff  was  an  alien  enemy  ;  and  3d]y,  that  the 
plaintiff  having  committed  a  felony,  the  defendant  gave  him  in  charge  of  a 
constable  to  be  taken  before  a  magistrate.  Abbott  thereupon  obtained  a  rule 
calling  on  the  defendant  to  shew  cause  why  the  rule  before  made  for  pleading 
several  matters  should  not  be  discharged,  on  the  ground  that  the  Court  would 
not  suffer  a  plea  of  alien  enemy  to  be  pleaded  with  any  other  matter.  W,  E, 
Taunton,  on  shewing  cause,  said  he  was  not  aware  of  any  general  practice  of 
the  Court  not  to  suffer  alien  enemy  to  be  pleaded  with  other  matters :  though 
in  Shombeck  v.  De  La  Cour,  10  East,  326,  it  had  not  been  allowed  to  be  coupled 
with  a  plea  of  tender  to  an  action  of  assumpsit.  But  this  was  an  action  of  a  very 
different  nature,  and  there  was  no  reason  for  preventing  the  defendant  from 
availing  himself  of  every  legal  defence  against  it. 

T^e  Court,  however,  said  it  was  now  the  practice  here  as  well  as  in  C.  B.  not 
to  suffer  the  plea  of  alien  enemy  to  be  pleaded  with  other  matter  inconsistent 
with  it ;(])  and  that  the  court  in  several  instances  of  late  had  withdrawn  per- 

(1)  Vide  Feron  ▼.  Ladd,  2  Bla.  Rep.  1326.  Angwstein  v.  Vaugkan,  1  Bos.  &  Pull.  222, 
n.  (a).    TkytUt  v.  Youngs  2  Bos.  &  Pull.  72. 
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mission  to  ]^ead  several  metters,  unless  the  defendiot  agreed  to  strike  oot  the 
plea  of  alien  enenij  :(1)  bnt  on  this  occasion  they  gave  Taunton  leave  to  elect 
which  of  the  special  pleas  he  would  abide  bj; 

^- . —  

(1)  As  to  the  subject  of  pleading  doable  under  etat.  4  Ann.  e.  16.  s.  4  and  5,  aae  1 
Chmy  OB  Plead  540  to  &4a.  5  Bac.  Abr.  447,  GwsL  edit.  In  .the  9¥^em4  Court  9f 
MasBOckusetts^  a  motion  for  leave  to  plead  double  to  a  writ  of  error  wae  denied,  the  court 
doubting  whether  the  statute  allowing  double  pleading  extended  to  writs  of  error.  Farktr 
Y.  GiUan^  1  Mass.  Rep.  230. 
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Evan  Williami  and  Daniel  Williams  v.  Catharine  WiUiamfl, 

Widow. 

18  East,  209.    1810. 

By  teUUment  before  marriage  the  haeband*i  estate  was  conreyed  to  trusteea  to  the  aaa 
of  the  husband  for  life,  aans  tbasU;  remainder  to  trustees  to  preserve  contingent  re- 
mainders :  remainder  to  the  use  of  the  wife /or  life^  for  her  foiniure,  and  in  bar  of 
dower ;  remainder  to  the  first  and  other  sons  of  the  marriage  to  tail  male;  remainder 
to  the  first  and  other  jdaughtera  in  tail  male ;  remainder  to  the  Meire  of  ike  body  of  ike 
jkuelfand  and  wife;  remainder  to  the  right  heirs  of  the  husband  :  the  wife  survived  the 
husband,  and  had  no  issue ;  and  after jpossibi lit/  of  issae  by  the  husband  extinct;  held, 
that  she  was  tenant  in  tail  aAer  possibilitjjr,  &c. ;  that  she  was  unimpeachable  of  waste, 
and  was  entitled  to  the  property  of  the  timber  when  cut  by  her. 

THIS  was  a  ease  sent  by  the  Lord  Chaneellor  for  the  opinion  of  this  Court. 

Daniel  Williams,  now  deceased,  was,  prior  to  his  marriage  with  Catharine 
Williams,  then  Catharine  Frosser,  seised  in  fee-simple  of  certain  estates  here- 
inafter mentioned ;  and  by  indentures  of  lease  and  release  of  the  7th  and  8t1i 
of  OrJ.  1787,  made  between  him  of  the  first  part,  /.  Prosser,  and  Catharine 
Williams,  (then  Prosser),  daughter  of  the  said  Jl  Prosser,  of  the  second  part, 
and  T,  Oriffin  and  A.  Barnes  (trustees)  of  the  third  part ;  after  reciting-  the 
intended  marriage,  it  was  witnessed,  that  in  consideration  thereof,  and  of  1000/. 
paid  by  John  Prosser  to  Daniel  WilUams  f(^  the  marriage  portion  of  Catho" 
rine,  and  for  settling  the  lands,  dcrC.  aftermentioned  to  the  uses  therein  limited 
and  declared,  6lc.  Daniel  Williams  oooveyed  to  the  trustees  and  their  heirs  a 
messuage  and  other  premises  called  New  Wmastow,  and  other  closes  of  land 
named  in  such  settlement,  containing  t<M|ether  130  acres;  and  also  a  tene- 
ment and  lands  bdonging  thereto,  called  Worthy  Brook  Lands,  containing  75 
acres,  all  in  the  parish  of  Wonastow ;  to  hold  to  the  trustees  and  their  heirs  to 
the  use  of  Daniel  Williams  in  fee  until  the  marriage,  and  after  that  to  his  use 
for  life,  without  impeachment  of  waste :  remainder  to  the  use  of  the  trustees 
to  preserve  contingent  remainders ;  remainder  to  the  use  of  Catharine  Pros- 
ser  for  life,  for  her  jointure,  and  in  bar  of  dower ;  and  after  the  several  dece^ 
ses  of  D.  W.  and  C.  P.,  remainder  to  the  use  of  the  fint  and  other  sons  of 
the  marriage  in  saccession  in  tail  flsale;  remainder  tothe  first  and  other  daugh- 
ters of  the  marriage  in  succession  in  tail  male :  and  in  default  of  such  issue, 
to  the  uu  of  the  hkrs  of  the  bodies  of  Daniel  Williams  and  Catharine  Prosser : 
and  in  default  of  such  issue,  to  the  use  of  the  right  heirs  of  Daniel  WiUia$ns 
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for  ever.  The  indenture  also  contained  a  power  to  Darnel  WilKanu  during 
his  life,  and  after  his  decease  to  Catharine  Prosser  during  her  life,  by  inden- 
ture to  demise  and  lease  all  or  any  part  of  the  premises  for  any  term  of  years 
not  exceeding  21  years,  to  commence  in  possession,  and  not  in  reversion,  or  by 
way  of  future  interest,  so  as  no  such  demises  or  leases,  by  any  express  words 
therein  contained,  should  be  made  dmntnishable  of  waste. 

The  marriage  between  Daniel  WtUiams  and  Catharine  Prosser  afterwards 
took  place,  but  they  never  had  any  issue.  And  Daniel  Williams  afterwards, 
by  his  will,  properly  executed  and  attested,  dated  the  5th  of  Feb,  1803,  devised, 
from  and  after  the  decease  of  Cath,  WilliamSj  all  his  messuages,  lands,  6lc, 
called  New  Wonastotv  and  Worthy  Brook,  in  the  parish  of  Wonastow,  and  all 
other  the  settled  lands  to  his  nephews  Evan  Williams  and  Daniel  Williams, 
(the  plaintiffs)  as  tenants  in  common  fee.  The  testator  died  in  1804,  and  left 
Catharine  his  widow,  and  his  said  two  nephews,  him  surviving ;  one  of  whom, 
Evan  Williams,  is  his  heir  at  law.  Upon  the  testator's  death  his  widow  entered 
into  and  hath  since  been  in  possession  of  the  settled  estates.  There  are  a 
great  many  oak  and  ash  timber  trees  growing  on  such  settled  estates  so  devised 
to  the  plaintiffs  :  and  the  defendant,  Catharine  Williams,  having  threatened  to 
cut  them  down,  in  order  to  sell  the  same  for  her  own  use,  the  plaintifis  filed 
their  bill  in  Chancery  against  her ;  praying  for  a  perpetual  injunction,  to  restrain 
.her  from  cutting  down  any  timber  trees  growing  upon  the  settled  estates.  To 
which  bill  the  defendant  demurred,  because  the  plaintiflfs  were  not  entitled  to 
such  relief:  and  it  was  insisted  by  her,  that  she  took  such  estate  and  interest 
in  the  settled  estates,  by  virtue  of  the  said  indentures  of  lease  and  release,  as 
entitled  her  to  cut  the  timber  growing  upon  them  for  her  own  benefit.  And 
upon  the  argument  of  such  demurrer,  the  Lord  Chancellor  ordered  this  case 
to  be  made  for  the  opinion  of  the  Court,  upon  the  following  questions : 

First,  Whether  the  defendant,  Catharine  Williams,  were  unimpeachable  of 
waste  uppn  the  estate  and  premises  comprised  in  the  indentures  of  lease  and 
release  or  settlement  in  the  bill  mentioned  ?  Secondly,  Whether,  having  cut 
timber  thereon,  she  be  entitled  to  the  timber  so  cut  as  her  own  property  ?  And, 
thirdly.  Whether  the  defendant's  estate  for  life  merged  in  the  tenancy  in  tail 
after  the  possibility  of  issue  extinct? 

Dumpier  argued  for  the  plaintiffs,  in  last  Michaelmas  term,  and  contended 
for  the  negative  of  the  several  questions  proposed.  If  Catharine  Williams  were 
to  be  considered  as  tenant  in  tail  after  possibility  of  issue  extinct,  he  admit- 
ted, 'upon  the  direct  authorities  of  Co.  Lit.  27,  b.  and  2  Inst.  302,  that  she  was 
not  impeachable  of  waste :  though  it  did  not  follow,  that  the  timber  cut  would 
be  her  property.  But,  first,  be  denied  that  h6r  -estate  for  life  merged  in  her 
remainder  in  tail  after  possibility. (a)  The  two  estates  are  said  to  l^  equal  in 
quantity,  and  to  differ  only  in  quality :  therefore,  there  can  be  no  merger ;  for 
that  is  only  where  a  greater  and  less  estate  come  together  in  the  same  person. 
A  life  estate  maybe  exchanged(6)  with  a  tenancy  in  tail  after  possibility,  &c. : 
which  shews  their  equality  as  to  quantity :  and  it  would  be  absurd,  that  one 
estate  equal  in  quantity  to  another  should  merge  in  that  other ;  and  by  the 
third  resolution  in  Lewis  Bowleses  case,  11  Rep.  81,  the  life  estate  does  not 
merge  in  the  estate  tail  after  possibility,  &c.  There,  indeed,  the  tenant  for 
life  with  remainder  in  tail  after  possibility,  6&c.  was  held  entitled  to  the  timber 
of  the  barn  which  was  blown  down ;  but  there  are  these  distinctions  between 
the  two  cases,  that  there  the  husband  and  wife  were  before  the  birth  of  issue 
seised  of  an  estate  tail  in  possession,  liable  only  to  be  devested  by  the  birth  of 
issue  male,  and  converted  into  estates  for  life  without  impeachment  of  waste, 
with  remainder  in  tail ;  and  after  the  birth  and  death  of  the  issue  male,  and 
the  death  of  the  husband,  the  wife  was  held  not  to  be  tenant  in  .tail  after  pos- 

(a)  Co.  Lit.  S8,  a.  Lewis  Boles* soue,  2d  Resolution,  11  Rep.  80,  a.  St  b. 

(6)  Ibid.  ^ 
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sibilitj,  &e.  but  to  have  the  privilege  of  such  a  tenant  for  the  inheritance 
which  was  &nee  in  her.  Now  here  the  widow  is  merely  seised  of  an  estate  for 
life,  with  a  remainder  in  tail  after  possibility,  6lc.  in  snccession  ;  and  in  the 
same  deed  power  is  given  her  to  lease  for  21  years  on  condition  of  making  the 
lessee  punishable  for  waste.  [Bayley,  J.  That  power  was  necessary,  other- 
wise the  first  son  of  the  marriage  coming  into  possession  would  not  have  been 
bound  by  the  lease.  Ix>rd  Ellenbarough,  C.  J.  .  If  she  cut  down  trees,  at 
whose  suit  could  she  be  impeached  for  waste?]  Supposing  the  person  en  ti- 
tled to  the  intervening  remainder  in  tail  after  possibility,  6&c.  were  not  the 
same  person  as  the  tenant  for  life  in  possession,  such  intervening  remainder 
would  not  devest  the  right  of  the  first  tenant  in  remainder  of  the  inheritance 
to  the  timber :  then  it  seems  to  follow,  that  if  the  estate  for  life  be  not  merged , 
the  same  person  having  the  two  estates  in  succession  would  not  effect  the 
right  of  the  owner  of  the  inheritance.  Another  question  arises.  Whether 
these  estates,  having  been  settled  upon  the  wife  provisione  virt,  be  not  within 
the  Stat.  11  H.  7.  c.  20,  made  against  alienations  by  the  wife  of  the  lands  of 
her  deceased  husband  settled  upon  her  for  life  or  in  tail.  In  Cook  v.  Winford, 
Hil.  1701, (a)  a  jointress,  who  was  tenant  in  tail  after  possibility,  &c.,  was 
held  to  be  within  the  statute,  and  therefore  restrained  from  committing  a  waste; 
the  timber  being  part  of  the  inheritance.  That  case,  if  accurately  reported, 
is  decisive ;  but  search  has  been  made,  and  no  account  of  it  is  to  be  found  in 
the  Registrar's  book ;  therefore  some  doubt  has  been  thrown  upon  it,  other- 
wise the  present  question  would  not  have  been  sent  here.  But  even  before  the 
statute,  such  tenant  in  tail  after  possibility  could  not  have  suffered  a  recovery 
and  alienated  the  inheritance ;  yet  if  she  could  cut  and  convert  the  timber  to 
her  own  use,  which  is  often  of  more  value  than  the  mere  soil,  part  of  the  land 
might  be  taken  and  wasted,  against  the  manifest  intention  of  the  statute. 
And  as  timber  passes  by  the  word  landy  this  case  falls  within  the  precise  words 
of  the  statute :  and  there  is  no  reason  for  restraining  the  words  of  it,  as  this 
case  is  equally  within  the  mischief  meant  to  be  guarded  against.  The  only 
difficulty  is  upon  the  remedy  given  by  the  statute,  which  is  6y  entry,  and 
which  cannot  apply  to  timber  cut,  and  also  upon  the  proviso  at  the  end,  that 
the  widow  may  aliene  for  her  life,  which  is  equally  inapplicable  to  the  same 
subject  matter,  fiut,  by  Lord  Cokey{b)  the  effect  of  the  statute  is  to  strip  every 
tenant  in  tail  provisione  viri  of  the  power  of  cutting  timber,  as  a  mode  of 
alienating  the  inheritance.  [Bayley,  J.  Do  you  mean  to  contend,  that  if  the 
tenant  in  tail  had  had  issue,  she  could  not  have  cut  timber  ?]  If  she  were  a 
jointress  provisione  viri,  she  could  not.  [Lord  Ellenborough,  C.  J.  It  is  one 
thing  to  say,  that  timber  standing  is  land  ;  but  it  is  another  question,  whether 
committing  waste  by  Cutting  it  down,  can  be  said  to  be  an  alienation  of  the 
land.]  A  jointress  provisione  viri  could  not  sell  the  timber  standings  but  if 
she  could  cut  it  down  and  then  sell  it,  she  would  be  enabled  to  do  that  indi- 
rectly which  the  law  does  not  allow  to  be  done  directly.  But  supposing  the 
widow  was  not  impeachable  of  waste,  still  she  has  no  property  in  the  trees 
when  cut  down ;  for  it  is  said  in  Herlakenden' s  case(c)  that  '*  if  tenant  in  tail 
after  possibility,  dtc.  fell  the  trees,  the  lessor  (t.  e.  there,  the  next  in  remainder 
of  the  inheritance)  shall  have  them  ;  for  inasmuch  as  he  has  but  a  particular 
interest  for  life  in  the  land,  he  cannot  have  an  absolute  interest  in  the  trees ; 
but  he  shall  not  be  punished  in  waste,  because  his  original  estate  is  not  within 
the  statute  of  Gloucester,  c.  5.  [Le  Blanc,  J.  That  was  not  the  point  in 
judgment :  and  it  is  introduced  with.  It  is  said,  &c.]  In  Abraham  v.  Bubb,{d) 
Lord  Chancellor  Finch  took  the  same  distinction,  and  restrained  such  a  tenant 

(a)  1  Eq.  Oas.  Abr.221,  and  ib.  400,  by  the  name  of  Cook  v.  Whallty. 
(6)  Co.  Lit.  365,  b.    Vide  the  casei  upon  the  exposition  Qf  the  statute  collected  there, 
and  in  p.  336,  b. 
(0  4  Rep.  63,  a.  Sed  vide  PynB  v.  Dor,,  1  Term  Rep.  ^,  and  the  cases  there  cited. 
(^  2  Show.  69,  and  S  Freem.  53. 
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from  doing  waste ;  and  referred  to  Endall  t.  EndaO{a)  for  th^  opinion  of  Lord 
C.  J.  RoUe  to  the  same  effect.  And  in  WkHJUld  v.  Beunly  2  P.  Wms.  240,  Lord 
Macclesfield  held,  that  the  property  of  timber  cut  down  by  tenant  for  life  belonged 
to  the  first  remainder-man  in  tail,  though  there  were  intervening  estates  for  life. 
Now  here  the  question  is,  who  bad  the  first  estate  of  inheritance  %  Not  the  ten- 
ant in  tail  after  possibility ;  for  such  an  estate  cannot  merge  an  estate  for  life,  but  is 
in  itself  mergeable  in  an  estate  tail,  Co.  Lit.  28,  a. :  but  the  plaintiff.  The  sit- 
uation of  the  defendant  is  this  :  she  is  tenant  for  life  of  an  estate  impeachable 
of  waste,  with  remainder  to  herself  of  an  estate  for  life  without  impeachment 
of  waste ;  remainder  to  the  plaintiffs  in  fee ;  the  plaintif&  therefore  having  the 
first  estate  of  inheritance  in  remainder,  are  entitled  to  the  timber  when  cut. 

BenyQfiy  contra,  in  arguing  for  the  affirmative  of  the  questions  proposed  bjr 
the  Lord  Chancellor  for  the  opinion  of  this  Court,  said,  that  though  he  could 
not,  against  the  authorities,  contend  that  in  strictness  a  tenancy  for  life  could 
merge  in  a  tenancy  in  tail  after  possibility,  d&e. ;  the  quantity  of  both  estates 
being  the  same,  though  of  different  qualities ;  yet  he  insisted,  that  the  defend* 
ant  was  entitled  to  enjpy  all  the  interests  of  the  greater  estate  in  possession^ 
notwithstanding  her  prior  estate  for  life :  which  was  merged,  if  at  all,  not  in 
the  tenancy  in  tail  after  possibility,  &.c.  but  in  the  immediate  remainder  in 
tail  which  she  once  had  before  the  estate  after  possibility,  dtc.  arose.  For 
here,  he  observed,  that  upon  the  death  of  her  husband,  she  became  seised  for 
life,  with  an  immediate,  remainder  in  tail  to  her  and  her  hasband,  while  there 
was  a  possibility  of  issue  of  the  marriage  ^  and  therefore  her  remainder  in  tail 
was  not  separated  from  her  life  estate  by  any  intermediate  estate  of  inheritance ; 
as  in  Lewis  Bowleses  case,  where  there  was  a  vested  estate  tail  in  Jokn^  the 
issue,  intervening  between  the  life  estate  and  the  teuAUoy  in  tail  in  remainder; 
which  vested  estate  tail  continited  in  John^  who* lived  until  after  the  time  wheu 
the  tenancy  io  tail  after  possibility  arose.  But  here  the  remainder  in  tail  in 
the  issue  was  always  in  contingency,  there  having  been  no  issue  born.  Now» 
during  the  period  when  the  defendant,  tenant  for  life,  had  such  immediate 
remainder  in  tail,  and  before  the  tenancy  in  tail  after  possibility,  d^c.  aroae, 
the  merger  of  her  life  estate  took  place  in  such  imooediate  tenancy  in  tail» 
without  any  intervening  vested  estate  of  inheritance ;  and  not  after  the  com* 
mencement  of  the  tenancy  tn  tail  after  possibility,  die.  •  In  this  view,  the  third 

fuestion  isiiot  so  properly  framed  in  the  terras  of  it  as  it  should  have  been. 
Bayleyf  J.  asked  if  he  bad  looked  at  the  ease  of  Sutton  v.  Stone  in  2  Atk. 
191,  in  the  beginning  of  which  he  observed,  that  there  must  be  some  mistake 
in  the  report.(6)]  But  if  the  Court  should  consider  that  the  defendant  bad 
only  a  bare  tenancy  for  life,  with  a  remainder  in  tail  after  possibility,  4lc.  : 
still,  by  reason  of  the  latter  and  greater  estate,  to  the  benefits  of  which  she 
tras  entitled  in  possession,  she  is  not  impeachable  of  waste,  and  has  the  pro* 
perty  in  the  timber  cut     Lewis  Bowles's  case,  11  Rep.  81,  a.  was  decided  on 

.  (ff)  In  the  report  of  Abraham  V.  Btihhy  in  2  Preem.  64.  Lord  C.  J.  ReUt  is  eUited  to 
have  been  of  opinion  in  EntUUl  v.  EndaU^  thattrover  would  lio  foit  the  reverktoner  againit 
tenant  in  tail  after  posaibiHty,  Slc.  for  trees  cut  down  bj  him  \  but  that  casSf  which  is  to 


be  found  by  the  name  of  Udul  v.  Vdal,  in  Alleyn,  8J,  and  of  Uvedatl  v.  Uvedafl,  M.24 
Car  2,  in  B.  R.  in  2  Roi.  Abr.  1I&,  was  not  the  case  of  tenant  in  tail  after  possibility,  but 
the  case  of  A.  tenant  fbr  life,  remofinder  to  bis  first  and  other  sons  in  tail,  remainder  to 
B.  fbr  life,  and  to  bis  first  end  other  sons  in  tail :  and  A.  beving  no  issue,  cut  the  timber. 
And  it  was  held,  that  that  the  possibility  of  the  estate  tail  which  might  come  to  A.*s  son^  if 
be  had  any,  was  no  impediment  to  fi.*«  son  C.  Tor,  as  Alleyn  has  it,  another  remainder- 
laatt  in  tail),  who  has  then  the  first  tenant  in  tail,  maintaining  trover  against  A.  the  ten- 
ant Ibr  life  in  possession ;  the  property  of  the  trees  when  cat  being  in  liiat  who  bad  tbo 
immediate  inheriiance  of  the  land  in  him  at  the  time  when  they  were  cut;  though  the 
intervening  remainder  fer  life  to  B.  was  an  impediment  to  C.*s  inaiotaining  an  action  of 
waste  during  B.'s  life.  ^ote.  The  tenants  for  life  there  were  not  made  unimpeachable 
of  waste  ;  and  this  is  agreeable  to  the  decision  in  Whitfield  v.  Betoil^  2  P.  Wms.  240. 

(6) 'This  part  of  the  case  is  noticed  ki  Fearne's  Coot.  Rem.  81, 4th  edit,  as  not  being 
intelligible. 
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the  ground  thai  the  wiib  tbottidyon  a^eitent  of  the  inheritaiiceirbich  was  once 
in  her,  have  the  same  privilege  as  a  lenaDt  in  tail  after  possibility,  &c. ;  con« 
sidering  that  the  privilege  of  sueh  an  one  plainly  was  not  only  to  cut  the 
timher,  but  to  have  the  property  of  it  when  cut ;  and  there  was  no  question,  it 
was  said,  but  that  a  woaian  might  be  tenant  in  tail  after  possibility,  6lc.  of  a 
remainder,  as  well  as  of  a  possession.  As  to  the  objection,  that  this  interest, 
poming  to  the  defimdant  prmfisiome  niri,  is  therefore  nnalienahle  by  the  stat. 
il  H.  7,  and  that  the  catting  of  timber  by  a  jointress  was  hcdd,  in  Cook  v« 
Winfard,  Eq.  Cas.  Abr.  231,  400,  to  be  within  the  prohibition  of  the  statute : 
the  distinction  attempted  to  be  taken  in  that  case  is  an  admission  of  the  gene- 
ral right  of  tenant  in  tail  after  possibility,  dC'C  to  cut  and  enjoy  timber ;  but 
that  distinction  is  not  supported  by  any  other  authority,  and  much  doubt  has 
been  thrown  upon  that  case,  which  is  not  to  be  found  in  the  Registrar's  bookj^ 
and  has  never  been  acted  upon  since.  The  case  does  not  come  within  the 
words  of  the  statute,  which  is  against  the  alienation  of  hmds  coming  to  the 
wife  prooiiione  viri :  and  the  application  of  it  to  timber  is  neither  consistent 
with  the  remedy  given  by  entry,  nor  to  the  proviso  for  the  wife  to  alienate 
during  her  life.  The  reason,  too,  given  in  the  case  why  a  jointress  tenant  in 
tail  after  possibility,  d&e.  cannot  out  timber,  because  she  cannot  alienate  the 
land  itsdf,  would  equally  apply  to  a  tenant  for  life  tciihoui  impeachment  of 
waste f  to  whom  the  statute  has  never  been  contended  to  apply :  and  it  is  im« 
possible  to  distinguish  the  two  cases  in  principle :  the  one  is  not  tiiiipeachable 
of  waste  by  the  act  of  the  parties :  the  other  by  the  act  of  law;  Alnrakam  v. 
BM  was  not  the  case  of  a  tenant  in  tail  after  possibility,  d6o.  restrained  from 
cutting  trees  at  all,  as  might  be  supposed  from  the  short  note  in  2  Shower,  69, 
but  restrained  from  wasting  ornamental  trees,  as  it  appears  by  the  fuller  report 
of  the  same  case  in  8  Freemen,  53.  It  is  not  improbable,  that  the  case  ot 
Cook  V.  Winfordf  which  was  in  Hil.  1701,  may  have  been  of  the  same  descrip- 
tion ;  for  shortly  after,  in  Hil.  1704,  the  Master  of  the  Rolls  decided,  2  Freem. 
278,  Anon,  that  a  woman  tenant  in  tail  after  possibility,  &c.  had  a  right  to 
cut  timber  in  general ;  though  he  restrained  her  from  cutting  ornaroentd  tim- 
ber, because  that  seemed  to  be  malicious.  Then  as  to  the  property  of  the 
timber  when  out,  there  can  be  no  doubt  that  it  belonged  to  the  tenant  in  tail 
after  possibility,  &e.  what  was  said  to  the  contrary  in  Herlakenden* s  case, 
11  Rep.  63,  a.  was  an  obiter  dictum,  which  was  denied  to  be  in  Lewis  Bowles's 
case,  1 1  Rep.  83,  a. :  it  was  in  fact  thrown  out  at  a  time  when  the  same  doc- 
trine was  supposed  to  extend  also  to  prohibit  tenant  for  life,  without  impeach- 
ment of  waste,  from  taking  timber  when  cut.  But  it  has  been  long  settled, 
that  tenant  for  life  sons  waste,  has  the  property  in  the  timber  when  prostrated : 
and  this  was  recognized  in  Ptfne  v.  Dor,  1  Term  Rep.  55,  in  this  court,  and 
in  the  Bishop  qf  London,  v.  Web,  1  P.  Wms.  528,  in  Chancery. 

Dampier,  in  reply  said,  that  a  separate  estate  for  lifecould  never  merge  in 
a  joint  remainder  in  tail ;  for  then  the  husband's  estate  for  life  would  in  his 
lifetime  have  merged  in  the  joint  remainder  in  tail.  That  this  was  not  so 
strong  a  case  for  a  merger,  if  there  could  have  been  any,  as  Lewis  Bowleses 
case ;  for  there  the  husband  and  wife  had  a  joint  estate  for  lives,  with  a  joint 
remainder  in  tail,  after  the  intermediate  estates  tail  limited  to  the  first  and 
other  sons  unborn;  but  even  there,  where  the  estates  in  possession  and  in 
remainder  to  the  husband  and  wife  were  both  joint,  yet  it  was  only  held,  that 
the  joint  estate  for  lives  merged  tic6  modo  in  the  Joint  remainder  in  tail,  till 
issue  was  born,  and  then  by  operation  of  law  the  husband  and  wife  became 
tenants  ibr  their  lives,  remainder,  4(&c.  Here,  then,  after  the  death  of  the 
husband,  end  while  there  was  still  a  possibility  of  issue  of  the  marriage, 
Catharine  Williams  could  only  take  a  remainder  in  special  tail  sub  mado,  that 
is,  till  after  possibility  of  issue  extinct,  (and  the  daushter  of  a  daughter  of  the 
marriage  could  not  have  taken  under  that  entail ;)  and  after  that,  she  took 
a  general  estate  tail  after  possibility,  &c.  in  remainder  after  her  life  estate. 

Vol.  VI.  64  , 
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And  though  she  should  be  dispunishable  of  waste  in  respect  of  her  estate  tail 
after  possibility,  6lc.  ;  yet  having  such  estate  ex  prmrisione  viri  she  is  within 
the  statute  11  H.  7,  which  will  also  extend  to  jointresses,  tenants  for  lires 
without  impeachoient  of  waste,  if  the  cutting  of  timber  be  a  species  of 
alienation  within  the  statute,  according  to  €)09k  ▼.  Wmfmrd:  and  it  must  be 
taken,  that  the  legislature  meant  to  restrain  husbands  from  giving  this  power 
to  their  wires  over  the  husband's  estate,  which  with  respect  to  the  timber, 
amounts  to  an  absolute  grant,  inconatstent  with  the  limited  grant  proftssed 
to  be  made.  [Le  BUmc,  J.  The  grant  of  sn  estate  for  life  without  im- 
peachment of  waste  would  take  the  ease  out  of  the  statute.]  This  is  claimed, 
not  by  the  express  graht  of  the  husband,  but  as  a  privilege  of  law  ,*  tenant  in 
tail  after  possibility  takes  not  by  the  act  of  the  party,  but  by  the>  operation 
of  law ;  and  the  law  only  favours  such  an  estate  more  than  a  common  estate  for 
life,  (which  in  other  respects  it  resembles,)  on  account  of  the  inheritable 
nature  of  the  estate  which  was  once  in  her ;  but  here  the  inheritable  quality  of 
the  estate  being  gone,  nothing  but  the  bare  privilege  of  being  dispunishable 
for  waste  remained,  and  the  property  in  the  timber  cut  is  gone. 

It  was  intimated,  that  gentlemen  had  taken  notes  for  a  second  argument :  but 
The  Court  said,  that  tf  upon  consideration  they  had  any  doubt  upon  the  sub«> 
ject,  they  would  direct  the  case  to  be  argued  again :  and  afterwards  they  sent 
the  fblk>wing  certificate : 

This  case  has  been  argued  before  us  by  counsel;  we  have  considered 
it,  and  are  of  opinion,  first,  that  Catharine  WilUams  is  unimpeachable  of  waste 
upon  the  estate  and  premises  comprised  in  the  said  indentures  of  lease  and  re- 
lease or  settlement  in  the  bill  mentioned. ..  Secondly,  That  having  cut  timber 
thereon,  she  id  entitled  to  the  timber  so  cut  as  her  own  property.  And,  thirdly. 
That  the  said  defendant  became  tenant  in  tail  after  possibility  of  issue  extinct. 

EllenbOrovgh. 

N.  Grose. 

8.  Le  Blanv. 

J.  Batlet. 


Doe  on  the  Demise  of  Clarke  and  Others,  v.  Grant. 

13  Euft,  221.    May  11,  IBIO. 

In  ejectment  brou^t  upon  th4  joint  demite  of  several  trUftees  of  a  charity,  it  it  ikrt 
enough  for  the  defendant  who  had  paid  one  entire  rent  to  the  conoion  clerk  of  the 
truiteeii,  to  shew  that  the  trusteea  were  appointed  at  difierent  times,  as  CTidence  that 
they  were  tenants  in  common :  for  as  acamst  their  tenant,  his  payment  of  the  entire 
rent  to  the  common  agent  of  aU  U,  at  all  events,  sofficient  to  support  the  joint  demise, 
withoot  making  it  neceieary  for  them  to  shew  their  title  more  precisely. 

THIS  was  an  ejectment  brought  to  recofer  possession  of  some  land  in  the 
parish  of  Linslade  in  the  county  of  Bucks,  which  belonged  to  the  trustees  of 
a  certain  charity,  called  Wilkes* s  Charity ;  and  the  first  count,  on  which  the 
plaintiff  proceeded,  was  upon  the  joint  demise  of  seven  persons  who  were  the 
trustees ;  whose  title  was  proved  by  shewing  the  payment  of  rent  by  the  defendant 
to  their  common  clerk :  but  it  appeared  upon  the  cross-examination  of  the  clerk, 
who  attended  at  the  trial  with  the  books  belonging  to  the  charity,  that  some  of 
the  seven  had  been  appointed  to  the  trust,  and  been  in  the  receipt  of  the  rent, 
together  with  others  now  dead,  before  the  present  clerk  had  come  into  office ; 
and  the  rest  of  the  seven  had  been  appointed  since,  and  at  different  times. 
Whereupon  it  was  objected  at  the  trial  before  Grose,  J.  at  Aylesbury,  that  the 
seven  trustees  coming  to  their  title  at  different  tiroes,  were  tenants  ih  common, 
and  not  joint-tenants,  and  therefore  could  not  demise  jointly:  but  the  learned 
Judge  over-ruled  the  objection^  and  suffered  the  plaintiff  to  recover  3  reserving 
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leave  to  the  defendaiit'i  eoansei  4o  ttof  e  to  enter  a  noiiMiit,  if  the  objeetion 
were  well  feunded. 

Ptekmell^  Serjt.  now  moved  aecordinglj,  aad  renewed  the  objection.  •  [Bay* 
hy^  J.  The  defendant  paid  one  entire  rent  to  the  clerk  for  all  the  trustees, 
which  was  an  admission  that  he  held  under  all  jointly.]  Snch  payment  only 
admitted  their  rights  as  they  legally  had  them  r  and  whether  they  were  tenants 
in  common^  or  joint^enants,  the  clerk  was  accountable  at  law  to  each  for  his 
share;  but  it  did  not  make  them  joint-tenants,  when  it  appeared  by  the  evidence 
that  they  were  tenants  in  common.  [BayUy^  J.  The  clerk  must  know  whether 
he  paid  the  rent  into  one  common  fund,  as  the  case  was,  or  whether  he  distribu- 
ted it  into  seven  different  shares.]  There  was  at  least  evidence -sufficient  of  a 
tenancy  in  common  to  call  upon  the  lessors  of  the  plaintiff  to  shew  their  joint 
title  in  court. 

Lord  Ellenborouoh,  C.  J.  In  favour  of  the  lessors  of  the  plaintiff,  whose 
tenant,  the  defendant,  held  out  against  them,  his  aet  in  paying  the  one  entire 
rent  to  their  clerk  should  enure  in  the  most  beneficial  way  for  them,  in  support 
of  their  title  as  brought  forward  by  themselres,  unless  the  defendant  had  ex- 
pressly proved  them  to  be  entitled  in  a  different  manner. 

Per  Curiam,  Rule  refused.(a) 


RawliDson,  Bagot,  and  IMullion,  v.  Janson. 

13  Ewt,  923.    Hay  11,  1810. 

A  licence  to  export  goods  to  eertain  plBces  within  ttie  influence  of  the  enemy  interdicted 
to  British  commerce,  granted  to  if.  JV.  on  behalf  of  himself  and  other  British  yikt- 
thanit^  4kc.  is  sufficient  to  legalize  an  insnranoe  on  such  adventure,  if  it  appear  that  H. 
JV.  was  the  agent  employed  hy  the  British  merchants  really  interastad  in  it  to  get  the 
licence,  though  he  had  no  property  in  the  good^  himself. 

THIS  was  action  on  a  policy  of  insurance  on  goods  on  board  the  ship 
Daukberkeit,  from  Liverpool  to  Bremen^  in  the  river  Jalide ;  and  the  place  of 
destination  being  within  the  influence  of  the  enemy,  and  interdicted  to  Brit- 
ish commerce,  it  was  necessary  to  have  the  king's  licence,  in  order  to  legalize 
the  voyage.  Accordii^gly  the  plaintiffs,  at  the  trial  before  Lord  EUenborough, 
C.  J.  at  Chiildhailf  put  in  a  licence  from  the  king,  reciting,  that  "  whereas  it 
had  been  represented  to  his  majesty  by  Henry  Nodin,  on  behalf  of  himself 
and  other  British  merchants,  that  they  were  desirous  of  obtaining  a  licence  to 
export  a  cargo  of  salt,  colonial  produce,  &c.  from  Liverpool  to  the  Elbe^ 
Weser^  or  Jalide,  on  board  the  Bremen  galliot  Daukberkeit,  J.  JR.  master,  &c. 
his  majesty  thereby  granted  licence  to  suffer  such  ship  with  the  cargo  to  pass 
'and  be  exported,  to  whomsoever  such  goods  might  appear  to  belong,  and  not- 
withstanding all  the  documents  which  accompanied  such  cargo  might  repre- 
sent the  same  to  be  destined  to  any  other  neutral  or  hostile  port :  and  that  if 
the  ship  should  be  brought  into  port  here,  it  should  be  liberated  upon  a  claim 
being  gi?en  in  for  the  same  by  or  on  beha^  of  the  said  Henry  Nodin,  and  bail 
given,  dcrC. ;  and  that  it  should  be  finally  restored  upon  satisfactory  proof  being 
made,  that  such  cargo  was  really  shipped  by  or  under  the  directions  of  the  said 
Henry  Nodin,  or  his  agents,  fibr  the  purpose  of  being  exported  to  some  port 
on  the  river  Elbe,  Weser,  or  Jalide"  It  appeared,  that  Henry  Nodin,  on 
whose  application  this  licence  was  obtained,  after  the  goods  were  shipped,  was 
only  an  agent  for  the  persons  really  interested  in  the  cargo,  who  were  British 
merchants  at  Liverpool  Lord  Ellenborough,  C.  J.  held,  that  this  was  suffi- 
cient to  protect  the  adventure  under  the  licence,  and  the  plaintiffs  recovered. 

The  Attomey^Qeneral  now  took  the  opinion  of  the  Court,  upon  a  motion 

(a)  Vida  Doe  v.  IZ«m2,  ante,  57. 
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for  a  new  trial,  whether  this  were  a  auffioieiit  eompliaiice  with  the  tctms  of 
the  licence.  But  all  the  Court  were  satisiied  that  it  was  sufficient ;  and  Lord 
JSilmbortmgk,  C.  J.  said,  that  the  object  of  inserting  the  name  of  a  particular 
person  in  these  licences  was  to  prevent  their  being  obtained  and  handed 'about 
at  large,  by  which  means  they  might  be  made  an  improper  use  of.  Bot  he 
had  no  doubt  that  Hemj  Nodiny  the  person  named,  being  proved  to  be  the 
agent  of  the  British  merchanu  really  interested  in  the  adventure,  sufficiently 
identified  the  licence  with  it.  Rule  reinsed. 


Oom  and  Others  v.  Bruce. 

12Eaflt,i225.    May  11, 1810. 

An  imuraiiee  having  been  made  on  goodi  at  aod  from  a  port  in  Rmum  to  London^  by  an 
agant  residing  here  for  b,  Rtusian  subject  abroad,  which  ioMraoee  Was  in  fact  made  af- 
ter  the  commeacement  of  hostilities  by  Russia  sgainst  this  coaotrjr,  but  before  the 
knowledge  of  it  here,  and  after  the  ship  had  sailed,  and  been  seized  and  confiscated ; 
held  that  the  policy  was  void  in  its  inception ;  but  that  the  agent  of  the  assured  was 
entitled  to  a  return  of  the  premium  paid  under  ignorance  of  the  ftet  of  aueh  hos- 
tilities. 

THIS  was  an  action  on  a  policy  of  insurance,  effected  on  the  20th  of  JVo- 
pember  1807,  on  goods  on  board  the  ship  Elbe,  lost  or  not  lost,  at  and  from  Si, 
Petersburgk  to  London,  including  the  risk  of  crafl  and  lighters  from  Si. 
Peiersburgk  to  Cronstadi  from  shore  to  ship,  d&c. :  and  there  was  a  count  for 
money  had  and  received.  The  insurance  was  made  by  the  plaintiffs  as  agents 
of  John  Platoonoff^  a  Russian  subject  abroad,  in  whom  the  interest  was  aver- 
red to  be  at  the  time  of  the  insurance  and  of  the  loss.  The  ship,  which  was 
nineteen  days  in  loading,  was  ready  and  sailed  fVom  the  Russian  port  on  the 
17th  of  Oct,  1807 :  but  was  brought  back  on  the  same  day,  and  confiscated 
in  Russia ;  hostilities  having  been  commenced  by  that  government  against 
Great-Britain  on  the  day  before  :  but  which  event  was  of  course  unknown  at 
the  time  when  the  insurance  was  effected  by  the  plaintiffs  in  London,  It  was 
admitted  at  the  trial  at  Guildhall,  that  the  Russian  assured  had  obtained  the 
restoration  of  his  goods,  upon  payment  of  a  certain  sum  ;  and  the  only  ques- 
tion made  was  upon  the  return  of  premium,  under  the  count  for  money  had 
and  received ;  the  insurance  bavins  been  made  ader  the  commencement  of 
hostilities  by  Russia:  biit  Lord  EUenborough,  C.  i.  considered  that  the  plain- 
tifis,  having  effected  the  insurance  without  any  consciousness  of  its  illegality 
at  the  time,  were  entitled  to  recover  back  the  premium,  as  money  had  and 
received  by  the  defendant  to  their  use,  without  consideration :  and  they  ob-> 
tained  a  verdict  for  the  amount. 

Marryai  now  moved  to  set  aside  the  verdict,  and  by  leave  to  enter  a  non- 
suit ;  contending  that  the  plaintifis  were  not  entitled  to  a  return  of  premium. 
The  insurance  was  either  legal,  or  illegal :  hostilities  not  having  been  de- 
clared by  our  government  at  the  time  when  the  policy  was  effected,  the  con*> 
tract  was  then  legal  on  the  part  of  the  plaintifis,  as  British  subjects ;  and 
nothing  which  was  done  in  Kussia,  even  if  it  had  been  known  here,  would 
have  bound  them,  until  the  state  of  war  was  known  and  recognized  by  this 
government.  Then  if  the  risk  attached  for  an  instant,  there  can  be  no  return 
of  premium.  On  the  other  hand,  if  the  insurance  were  illegal  from  its  incep- 
tion, the  authorities  shew  that  the  assured  cannot  recover  back  the  premium. 

Lord  Ellenborough,  C.  J.  It  is  so,  without  doubt,  if  the  party  making 
the  insurance  know  it  to  be  illegal  at  the  time;(l)  but  here  the  plaintiffs  had 
no  knowledge  of  the  commencement  of  hostilities  by  Russia  when  they  efiected 

(1)  Vide  Lffwry  4^  al.  t.  Bwrdiem,  Dong.  46H.  Vandyke  ^  at.  t.  Heuntt,  1  East,  66. 
March  «.  al,  ▼.  AM,  3  Boa.  dt  Pttli.  35.    Luhboeh  V.  Poiis,  7  East,  456. 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  III.  4S9 

this  ifiBoranoe ;  and  therefbre,  no  fanh  la  ioipntablt  to  th^m  for  entering  into 
the  contract ;  and  there  is  no  reaaon  why  they  ahoold  not  recover  back  the  pre- 
miuina  which  they  have  paid  fbr  an  insuraiice  from  which,  without  any  fault 
imputable  to  themeelrea,  they  could  never  have  derived  any  benefit.  The 
commencement  of  hostilities  by  Russia  agaihat  this  country  placed  the  two 
countries  in  a  state  of  hostility,  and  nade  the  subjects  of  Russia  enemiea  of 
this  country  at  the  time  when  the  insurance  waa  efi^eted  here.  Formal  dec* 
larationa  of  war  only  make  the  state  of  war  more  notorious ;  bet,  though  more 
convenient  in  that  respect,  are  not  neoeasary  to  constitute  such  a  state.  In 
Furtado  v.  Rogers,  3  Bos.  &  JPulI.  201,  the  insurance  was  effected  before  the 
commencement  of  hostilities,  and  therefore  the  risk  having  once  attached, 
there  could  be  no  return  of  premium  ;(1)  but  here  the  riak  never  attached 
at  all. 

Lb  Blanc,  J.  To  entitle  the  underwriter  to  retain  the  premium,  he  should 
have  shewn  that  the  policy  would  hare  attached  on  any  loss  happening  to  the 
ctirgo  on  board  the  lighters  in  their  way  to  the  ship  before  the  commencement 
of  hostilities,  though  tlie  contract  were  not  made  till  after  hostilities  con>- 
menced ;  but  the  period  to  look  to,  as  to  the  legality  of  the  contract,  is  the 
time  when  it  was  made ;  and  then  the  subjects  of  Russia  had  become  enemies 
of  this  country,  and  it  was  no  longer  competent  for  the  subjects  of  this  country 
to  enter  into  such  a  contract.  But  no  blame  attaches  to  the  plaintiffs,  who 
were  ignorant  of  the  fact  at  the  time,  and  therefore  they  are  entitled  to  a  re- 
turn of  premium.(2) 

Grose  and  Baylet,  Justices,  assented. 

Rule  refused. 


Mason  v.  Pritchard. 

[S.  G.  at  JVtst  PniM,  2  Campb.  496.] 

I2£a«t,227.    May  11, 1810. 

A  guaranty  hj  f 6e  def^tndant  to  tb«  plaintiff  **  for  any  gooda  he  hath  ot  may  vnpply  IT. 
••  P.  with  to  the  ameont  of  lOOf."  it  a  continoing  or  standing  guaranty  to  that  extent  fbr 
goode  which  may  at  any  tim^  have  been  supplied  to  IT.  P,  until  the  credit  wu  recalled, 
although  goods  to  more  than  100/.  had  been  before  supplied  «nd  paid  for. 

THE  defendant  engaged  in  writingto^oaranty  the  plaintiflT  "  for  any  goods 
he  hath  or  matf  supply  my  brother  vT.  P,  with  to  the  amount  of  lOO/.,"  and 
declared  in  assumpsit  as  upon  a  contract  by  the  defendant  to  guaranty  goods 
to  be  at  any  time'  afterwards  delivered  to  his  brother  to  that  amount,  it  ap- 
peared at  the  trial  before  Wood,  B.  at  Worcester,  that  at  the  time  when  the 
guaranty  was  given,  goods  had  been  supplied  to  W,  P.  to  the. amount  of  66/., 
and  another  parcel  was  supplied  afterwards^  amounting  together  to  1242.  all 
which  had  been  paid  for ;  and  the  sum  now  in  dispute  was  for  a  farther  supply 
of  goods  to  W.  P.    And  the  question  was.  Whether  this  were  a  continuing 

(t)  Vide  Tyne  t.  Flitektr,  Cowp.  666.  Jmkel  ^^  aL  y,  Ckvreh,  2  Johns.  Ca.  333.  STVty^ 
lor  V.  Lowdl,  3  Maas.  Rep.  331.  Hmirieks  r,  7%«  Comm^rciml  InsuratUM  Comprntiy,  B 
Johna.  1. 

(9)  Vide  MmrtiH  v.  Sitwdl^  1  Show.  156.  H9nkl4  v.  Aoyai  Exehanr*  Aawurann  Cvm* 
Mnuf,  1  Vee.  319.  Pauon  v.  Ln,  2  0oi.  dk  Pull.  830.  Sumwmn  ▼.  Snow,  3  Burr.  1937* 
8.  C.  1  Blac.  Rep.  318.  RotkweU  ▼.  Cooke,  1  Bos.  &,  Poll.  172.  Serihu  ▼.  JVorfA  ^Meri^ 
eon  Inswrmnee  Company,  1  Hall*s  Amer.  Law.  Journ.  36.  Ora9es  ^  at.  v.  The  Marine 
ioMUranee  Company,  2  Caioes,  399.  Mmrray  r.  The  CohnM^n  Insurance  Company,  4 
Johna.  443.  Tkppan  v.  Atkineok,  2  Mase.  Rep.  3&').  Delamgne  v.  The  United  ins^ramee 
Company,  1  Johns.  Ca.  310.  ifurrev  ^  of.  v.  The  United  ineurance  Company,  2  Johns. 
Cft.  168.  .  Porter  t.  Bmoeey,  1  Mass.  Rep.  436.  Holmee  ▼.  The  UwHed  Insuranee  Compa* 
ny,  2  Johns.  Ca.  329.    [See  2  Pliill.  on  Ins.  551.^ W.] 
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contract  for  gHannijing  the  auppljr  of  goods  at  twj  timo  afterwards  foraished 
aa  long  aa  the  partiea  contiaued  to  deal- together ;  or,  whether  it  were  confined 
to  the  first  hondred  pound's  worth  of  goods  famished  7  The  learned  Judge 
held  it  to  be  a  contineing  contract  to  guaranty  to  the  extent  of  100/.  goods 
which  might  at  anj  time  ^  furnished  to  the  brother,  till  notice  to  put  an  end 
to  it ; .  and  the  plaintiff  recovered  accordingly ;  but  leave  was  given  to  move  to 
enter  a  noosait  if  the  Conrt  thoaght  that  thia  was  not  the  tru^  conatrnctioo  of 
the  contract.    Upon  which 

AbMi  now  moved  to  enter  a  nonsuit ;  contending  for  the  limited  construc- 
tion of  the  guaranty.- 

But  all  the  Court  were  of  opinion  with  the  plaintiff,  that  this  was  a  continu- 
ing or  standing  guaranty  tp  the  extent  of  100/.  which  might  at  any  time  become 
due  for  goods  supplied  until  the  credit  was  recalled.  The  words,  they  said, 
were  to  be  taken  as  strongly  against  the^  party  giving  the  guaranty  as  the  sense 
of  them  would  adroit  of;  and  the  meaning  was,  that  the  defendant  would  be 
answerable  at  all  events  ibr  goods  suppli^  to  his  brother  to  the  extent  of 
100/.  at  any  time,  but  that  he  would  not  be  answerable, for  more  than  that 
sum.(l)(2) 

Rule  refused. 


Hill  V.  Yates« 

12Eait,a99.    M^IJ,1610, 

The  totf  of  a  juryman  gum  mooed  and  returned,  having  answered  to  hia  fkther*i  name 
when  called  on  the  panel,  and  served  as  one  of  the  jury  on  the  trial  of  a  eause,  is  not 
of  itself  a  sufficient  ground  for  setting  aside  the  verdict,  as  for  a  mistrial. 

THE  plaintiff  having  obtained  a  verdict  upon  the  trial  of  this  cause  before 
Le  Blanc,  J.  at  the  last  assizes  at  Lancaster,  LittUdali,  on  behalf  of  the  de- 
fendant, moved  to  set  aside  the  verdict  and  to  have  a  new  trial,  on  the  ground 
of  a  mistrial ;  because  the  son  of  one  of  the  jurymen  returned  upon  the  panel 
had  answered  to  his  father's  name  when  called,  and  had  served  upon  the  jury ; 
whiph  fact  wu  now  verified  by  the  affidavits  of  the  son,  and  of  the  defendant's 
attorney,  and  also  of  the  sheriff's  officer  who  summoned  the  jury,  and  who 
swore  to  having  summoned  the  father,  and  not  the  son.  And  be  referred  to 
the  case-  of  Norman  V.  Beaumont,  of  which  a  very  fuTI  report  is  given  in 
Willes'  Rep.  484,  and  which  is  also  reported  in  Barnes,  453,  where  upon  great 
deliberation,  a  verdict  was  set  aside  for  the  same  cause.  He  also  mentioned  a 
subsequent  case  of  Wray  v.  Thorn,  Willes,  466,  where  a  new  trial  was  refused, 
on  an  objection  taken,  that  one  of  the  jurors,  whose  christian  name  was  Harry, 
— — — f— ^ — — - — — ■»  ' — 

(1)  The  same  point  was  ruled  by  Lord  Ellxvborouoh,  at  JiUi  Priu$^  in  the  late  case 
of  Merle  ^  di.  v.  WtUs,  9  Campb.  413.  The  guaranty  there  was  for  any  debt  W.  W.  may 
contract  with  the  defendant  in  bis  business  as  a  jeweller,  not  exceeding  one  hundred 
pounds.  The  plaintiffs  continued  to  supply  IT.  /r.  with  goods  '%p  his  business  above  a 
twelve-month  afterwards,  to  a  considerable  amount,  during  which  time  they  several 
times  balanced  accounts  with  him,  and  he  paid  then  above  the  sum  of  1002.  Thefques- 
tion  was,  whether  the  defendant's  guaranty  was  limited  to  the  first  hundred  pounds,  for 
which  the  plaintiffs  gave  credit  to  W.  Jf.,  or  extended  to  any  aoiti  of  that  amoMnt  which 
be  shoold  thereafter  owe  them  for  goods  supplied  to  him  in -his  Aisiness.  Lord  EUtm^ 
hwougk  thought  the  latter  was  the  true  construction.  The  guaranty,  he  said,  was  not 
confined  to  one  instance,  bat  applied  to  debts  successively  renewed.  If  a  party  meana 
to  Im  surety  only  for  a  single  dealing,  be  should  taks  care  to  say  so.  Bj  such  an  inatru- 
ment  as  this,  a  continuing  sarety ship  is  created  to  the  specified  amount. 

(2)  {See,  to  the  same  point,  Btttt  v.  Hmrtshorn^  1  Met.  S4.  See  alaa,  Aldrieks  v.  Hig* 
ginM,  15  S.  A  R.  213,  and  Jmdergon  v.  Blakely^  2  W.  &  8.  237,  where,  under  the  circnm- 
stanoes,  the  guaranties  were  not  held  to  be  continuing  guaranties.  See  also,  Hmrgreave 
V.  Smee,  6  Bing.  244,  3  M.  A  P.  673.  MdviUe  v.  Hmydtn,Z  B.  &  A.  593.  Kmy  v.  Gr^es^ 
3  M.  &  P.  634.  UUt€r  Cb.  Bk,  v.  MdFurUnd,  5  Hill.  432.  IMmu  v.  Wright,  25  Wend. 
636.    Curlis  T.  HuMori,  6  Met.  186.    SattCA  v.^nm^nmi,  2  kan.  4t  Gran.  244.^W.] 
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was  named  Henry  in  the  r^^re,  dec.  and  had  answered  to  the  latter  name 
when  called  and  sworn  on  the  jury  :  hut  there,  he  observed,  the  Court  had  dis- 
tinguished that  from  the  former  case,  because  the  juryman  who  served  was  the 
person  really  intended  to  be  returned  and  sommoned. 

The  Ckmri,  however,  considering  the  extreme  mischief  which  might  result 
to  the  public  from  setting  aside  a  verdict  upon  a  motion  for  a  new  trial  on  such 
ground ;  inasmuch  as  the  same  objection  might  happen  to  lie  against  every 
verdict  on  the  civil  and  criminal  sides  at  the  assizes ;  and  recollecting  that  the 
same  objectioe  had  been  taken  and  overruled  since  the  case  in  Willes,  though 
the  name  of  the  case  did  not  then  occur ;  refused  to  entertain  the  motion ;  but 
said,  that  if  upon  consideration^  and  consultation  with  the  other  Judges,  they 
found  themselves  bound  to  grant  it,  they  would  of  their  own  accord  award  the 
uile  prayed  for. 

And  afterwards,  on  the  3d  of  June^  towards  the  end  of  the  term,  Lord 
EUenbarougk,  C.  X,  tfter  adverting  to  the  motion  which  had  been  made,  and 
to  the  two  cases  which  were  then  mentioned,  observed,  that  in  the  latter  of 
them,  the  Court  i^peared  to  have  considered  the  application  as  a  matter  within 
their  discretion ;  and  no  injustice  having  been  done,  they  had  refused  to  inter- 
fere. His  Lordship  then  said,  that  he  had  mentioned  this  case  to  all  the 
Judges,  and  they  were  all  of  opinion,  that  it  was  a  matter  within  their  dbcre- 
tion  to  grant  or  refuse  a  new  trial  on  such  a  ground ;  and  that  if  no  injustice 
hiKl  been  d<Nie,  which  was  not  pretended,  in  this  insUnce,  they  would  not  inter* 
fere  in  this  mode,  but  leave  the  party  to  get  rid  of  the  verdict  as  he  might. 
That  if  they  were  to  listen  to  such  an  objection,  they  might  set  aside  half  the 
verdicts  given  at  every  assizes,  where  the  same  thing  might  happen  from  acci- 
dent and  inadvertence,  and  possibly  sometimes  from  design,  especially  in  crim* 
inal  cases.  His  Lordship  tdao  now  mentioned  the  case,  which  had  been  be- 
fore alluded  to.  by  him  on  the  former  occasion,  where  a  juryiHan  answered  to 
another  name  in  the  panel,  and  was  sworn  and  served  by  that  wrong  name, 
upon  the  trial  of  a  prisoner  for  forgery,  before  Mr.  Baron  Eyre  at  Neweasik 
in  1783  :(a)  and  though  that  was  the  case  of  a  conviction  for  a  capital  offence, 
the  Judges  upon  a  reforenee  to  them  would  not-  interfere.  There,  however, 
the  person  who  sd'ved  was  summoned  upon  the  jury  but  answered  to  a  wrong 
name.  His  Lordship  added,  that  he  had  mentioned  this  matter  again  in  Court, 
in  order  to  put  at  rest  the  question  once  for  all,  that  applications  of  this  sort 
might  not  be  made  again  and  again. 

Fir  Curiam,  R«le  refused. 

The  Case  of  a  JURYMAN. 

Wh«re  R.  C.  tDswered  to  the  nam«  of  J.  C.  on  the  Bheriif's  panel,  at  the  trial  of  a  pria- 
oner  for  a  capital  felony,  it  la  mere  matter  of  challenge,  ana  after  verdict  cannot  be  ta- 
ken adlfantsge  of,  by  the  party  eoavioted,  Sa  a  niatrial. 

After  tbe  buaineaa  on  the  Crown  aide  at  the  Saromer  aasazes  for  the  county  of  the 
town  of  JCnoeatUe  waa  finished,  it  was  diacovered  that  Robert  Curry^  who  served  upon 
the  jury,  had  anawered  to  the  nume  of  Joseph  Cvrry^  la  thesheriiT'a  panel,  and  had  been 
sworn  by  that  name.  Upon  Atrther  inqoiry  It  appeared  that  there  was  a  person  of  the 
Daow  of  Jmtnph  Cmrrf^  belonging  to  JVeiooiaeJe,  but  not  at  that  time  reaident  within  the 
town  or  county.  That  Robert  Curry  waa  qualified  to  aerye  on  jurica,  and  had  been  sum- 
moned by  the  bailiff  to  attend  on  the  crown  side  aa  a  jurjman  at  this  aasize.  All  this 
was  mentioned  to  Mr.  Baron  Byre^  who  conceiying  it  to  amount  to  nothing  more  than 
mere  misnomer  in  the  panel  of  the*  juryman  intended  to  be  returned,  and  who  did  serve, 
and  that  it  waa  but  cause  of  challenge,  which,  on  being  atattfd,  would  have  been  instant' 
ly  removed  by  altering  the  panel;  and  that  after  iudgmen  tit  could  not  be  assigned  as  er- 
ror ;  did  not  incline  to  inlerpoae  upon  the  ground  of  a  supposed  irregularity  in  the  pro- 

(c)  A  note  of  that  caae  is  here  subjoined  from  my  copy  of  the  MSi  book  of  Crown 
cases,  the  original  of  which  is  in  the  custody  of  the  Lord  Chief  Justice  of  K»  B.  for  the 
time  being,    sea  the  Preftca  to  my  Pleas  of  the  Crown,  p.  ziii.  article  1. 
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c««dipn :  but  Mr.  Chawik^r  wd  Mr  ViliUrs  (eaonial)  baviDf  nfUrwards,  in  th«  IfiH 
Priu9  Court  for  the  Countj  of  A'arlAvm^fWojid,  «t«ted  these  fkcts  to  the  Baron,  and  prei- 
■ed  them  as  amounting  to  a  mistrial,  the  Baron  thought  fit  to  respite  the  ezecotion  of  a 
convict  for  fbrgeir,  that  he  might  have  an  opportunity  of  advising  with  tlie  Judges  upon 
this  occurreuce.  On  the  first  day  of  JlfJ«A«slaM#  term  1383,  tha  Judgaa  were  uoanimously 
of  opinion,  that  this  was  no  ground  ofol^aotion,  even  if  a  writ  of  erfor  were  brought ; 
much  less  on  a  summary  application. 


Hindsley  d.  Ruaaell,  Executor  of  Barff. 

12  East,  233.    May  11, 1810. 

On  plea  of  flau  aiministramt^  proof  of  an  admission  by  the  Executor  thmt  ffts  itkt  wot 
just  and  should  be  paid  as  soon  as  he  could^  is  not  evidence  to  charge  bim  with  assets. 
The  executor  having  pleadad  nan  assumpsit  as  well  as  plene  administravii^  and  ^eno 
adminisiravU  pr^Uer,  Ac.  and  thereby  forced  the .  plaintifiT  to  j^o  to  trial ',  the  plaintiif 
obtaining  a  verdict  on  the  non  assumpsit^  and  being  entitled  to  judcmentof  ««#e/«^afi- 
do  accederint^  is  entitled  to  the  general  costs  of  the  trial,  though  the  issue  of  plene  ad- 
minisiravii  was  found  for  the  defendant. 

THIS  was  an  action  on  a  promiaaory  note  for  63/.  giren  by  the  testator  to 
the  plainUfT;  jto  which  the  defendant  pleaded,  h  nan  asium^i;  %  pkme 
administravit ;  3>  pknt  admmisiravit  ultra  what  waa  due  oo  bond  and  mort- 
gage ;  oo  which  latter  the  plaintiff  took  judgaaent  of  asHt$  qmt$nd0  a€ciderint 
And  at  the  trial  -of  the  two  first  iaaaea  at  York,  before  Lawttnct^  J.  the  hand- 
writing of  the  testator  to  the  note  being  profed,  the  evidence,  as  to  the  pkne 
admnistramt^  waa,  that  the  defendant  admitted  ihtU  the  debt  was  just,  and 
should  be  paid  as  soon  as  he  could.  The  learned  Judge  had  great  doubt  whether 
this  admission  were  evidence  of .  assets  on  that  plea ;  and  therefore,  though  he 
suffered  the  plaintiff  to  take  a  verdict  on  both  issues,  he  gave  leave  to  the 
defendant's  counsel  to  move  the  Court  to  aet  aside  the  verdict  on  the  plea  of 
plene  administramt,  and  to  enter  it  for  the  defendant  on  that  iaaue. 

Barrow  moved  tbe.Conrt  accordingly,  in  the  last  term,  for  a  rule  to  abew 
cauae  why  the  verdict  and  judgment  entered  for  the  plaintiff  on  the  plea  of 
plene  adndnistranrit  should  not  be  aet  aside,  and  a  verdict  and  judgment  entered 
thereon  for  the  defendant:  and  he. also  produced  an  affidavit  stating  that  Rus* 
sell  the  ex.ecutor  had  died  since  the  trial,  and  there  were  no  assets  of  the  orir 
ginal  testator  to  satisfy  this  debt.  These  facta  were  not  denied  now  by  Lambt 
on  shewing  cause  in  this  term.  And  after  hearing  him  shortly  on  the  question 
of  evidence, 

The  Court  were  satisfied,  that  the  admission  proved  was  not  evidence  to 
charge  the  defendant  with  assets.  They  said,  that  his  admission  must  be  taken 
with  a  reasonable  intendment ;  for  he  could  not  mean  to  pledge  himself  to 
commit  a  devastavit  by  paying  this  debt  before  others  of  a  htgher  nature. 
But  they  held  that  the  plaintiff  was  entitled  to  retain  his  verdict  and  judgment 
on  the  plea  of  non  assumpsit. 

In  Trinity  term  following,  Barrow  moved  to  have  the  postea  delivered  to 
the  defendant,  to  have  his  general  costs  of  the  same  taxed :  on  the  ground 
that  as  the  plaintiff  would  have  been  obliged  upon  the  plea  of  pkne  admnstro' 
vit,  on  which  the  verdict  was  now  enter^  for  the  dcHfendjint,  to  have  proved 
the  quantum  of  his  demand,  he  was  not  put  to  any  additional  expence  by  the 
plea  of  non  assumpsit  having  been  pleaded.  And  he  referred  to  Gamsns  v. 
Hesketh,  E.  22  G.  3,  and  Cocksan  v.  Dnnkwater,  T.  23  G.  3,  cited  in  2  Tidd 
883,  last  edit.  (vL  ib.  896,  7, 2d  edit.) 

But  The  Court  (without  hearing  Lxmbt,  who  was  to  have  shewn  cause  in 
the  first  instance)  said,  that  the  plaintiff,  being  at  all  events  entitled  to  judg- 
ment of  assets  quando ;  and  having  been  compelled  by  the  defendants  plead- 
ing non  assumpsit,  to  go  down  to  trial ;  was  entitled  to  retain  the  postea,  and 
to  liave  the  general  costs  of  the  trial :  and  therefore  they  refused  the  rule. 
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De  Metton  and  Another  v.  De  Mello. 

[S.  C  at  Nisi  Prius,  3  Campb.  420.] 

12  East,  884.    May  12, 1610. 

The  plaintiffs  a  Fretuhman  and  a  Swiss^  carrying  on  trade  at  Lishtm  under  the  name  of 
the  defendant,  a  Parttiguese.  nhip'oed  a  cargo  from  thence  for  a  port  of  France,  which 
cargo  being  captured  by  a  British  cruiser,  and  libelled  for  condemnatioa  tn  the  Court 
of  Admiralty  aa  Frmeh  and  enem;f*s  property,  was  ordered  to  be  restored  to  the  defend* 
ant  on  his  putting  in  and  establishing,  with  Ute jplaintiif  's  privity  and  oonaent>  a  claim 
to  it  as  his  own  property  :  held  that  the  plaintifis  were,  by  thus  colluding  with  the  de- 
fendant  to  withdraw  from  the  Admiralty  the  decision  of  the  true  question  by  establish- 
ing a  false  fact,  estopped  from  maintaining  an  action  for  money  had  and  received  against 
the  defendant  for  the  proceeds^  by  shewing  the  true  Aiet,  that  the  property  was  thaif 
own,  and  that  th«  defendant  was  their  agent. 

THE  plainttfis  having  been  nonsatted  on  the  trial  of  this  eailBe  befbre  Lord 
EUembarough,  C.  J.  at  ChdldhaU,  Tke  Aitomey-Oenend  now  moved  to  set 
aside  the  nonsuit :  and  stated,  that  this  was  an  action  for  money  had  and 
received  bfooght  to  recover  the  proceeds  of  a  cargo,  which  having  been  origi* 
nally  shipped  at  Lisbon  for  Nantes  on  board  a  Pmrtngutse  ship  by  the  plains 
tiffs,  a  mercantile  house  settled  at  Ijisbon,  had  been  taken  by  a  British  cruizef, 
and  libelled  in  the  court  of  Admiralty  lor  condemnation  as  enemy's  property : 
when  a  claim  of  property  having  been  put  in  by  the  defendant,  a  Pottuguese^ 
on  his  own  account,  the  cargo  was  ordered  to  be  restored  to  him :  which  was 
done  accordingly,  and  he  disposed  of  it  in  this  country,  and  received  the  pro» 
ceeds,  for  which  this  action  was  brought.  It  appeared  now,  that  the  defendant 
was  only  a  clerk  to  the  plaintiffs,  who  carried  on  their  house  of  trade  at  Lisbon, 
where  they  were  domiciled,  under  his  name,  which  was  done  to  protect  them 
from  interruption  during  a  period  of  great  public  troubles,  and  when,  as  it  was 
said,  a  Frenchman  as  De  Metton  was,  (the  Other  plaintiff  being  a  Swiss)  could 
not  safely  have  traded  at  Lisbon  except  under  the  cover  of  a  Portuguese  house  : 
and  evidence  was  given  at  the  trial,  that  the  defendant  had  acknowledged  by 
letter,  that  the  property  of  the  cargo  ^as  exclusively  in  the  plainti^,  and 
that  he  had  only  lent  his  name  to  them  for  the  purpose  of  neutralizing  the 
property.  But  Lord  Elienborough,  C.  J.  nonsuited  the  plaintiffs,  on  the  ground 
that  it  did  not  lie  in  their  mouths  to  gainsay  that  the  property  of  the  cargo 
was  in  the  defendant,  after  he  had  with  their  privity  and  direction  put  in  a 
claim  as  owner  before  the  court  of  Admiralty,  which  had  been  induced  on  that 
statement  of  facts  to  award  restitution  of  the  cargo  to  the  defendant,  as  neutral 
property  belonging  to  himself 

But  in  answer  to  this.  The  Attorney-General  now  urged,  that  though  the 
property  were  French,  yet  the  defendant's  name  had  not  been  used  by  the  plain- 
tifis for  any  collusive  purpose  as  against  this  country,  but  for  the  purpose  of 
protection  in  Poringai,  That  the  plaintiflS  were  regularly  domiciled  there, 
and  quoad  this  country  were  to  be  considered  as  Portuguese  and  neutral. 
That  the  trading  from  Lisbon  to  a  port  of  France  whs  lawful  for  them  there, 
and  contravened  no  law  of  this  country.  That  as  between  the  parties  them« 
selves  the  transaction  was  bona  fide ;  and  whatever  the  question  might  hare 
been  in  the  court  of  Admiralty,  if  the  real  state  of  the  case  had  appeared  to 
that  Court,  yet  when  the  proceeds  got  into  the  defendant's  bands  by  whatevef 
means,  he  who  was  only  an  agent  of  the  plaintiffs,  could  not  defend  himself 
against  their  demand  by  alleging  what  had  passed  before  another  forum  for  a 
different  purpose.  [Lord  Bilenborough,  C.  J.  Have  not  the  plaintiffs  colluded 
with  the  defendant  by  setting  op  a  claim  of  property  in  bim  to  withdraw  frotii 
the  jurisdiction  of  the  court  of  Admiralty  the  decision  of  a  question,  which^ 
if  the  true  ikct  had  appeared,  that  this  was  the  property  of  a  IVenchman, 
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might  have  led  to  a  very  different  result?  for  it  is  certain  that  the  cargo  was 
destined  to  a  French  port.J  If  the  property  be  taken  to  be  Frmch,  the  ques- 
tion is  against  the  plaintiffs ;  but  they  are  entitled  to  be  considered  for  all 
trading  purposes  as  Portuguese  [lord  Ellenborough,  C.  J.  If  that  were  so, 
by  this  sort  of  contrivance  the  cargo  would  have  the  security  of  Portuguese 
property  to  cover  it  here  and  in  Portugal^  and  on  the  seas,  and  the  security  of 
French  property  to  cover  it  in  France,  But  the  plaintiffs  having  cfefended  the 
suit  in  the  court  of  Admiralty  here,  by  proving  it  to  be  Portuguese  and  the 
defendant's  property,  shall  they  be  permitted,  in  another  court  of  justice  here, 
to  recover  it  from  the  defendant  as  French  property  and  their  own?]  The 
proceedings  which  took  place  in  the  co\irt  of  Admiralty,  with  the  privity  of 
the  plaintiffs,  only  raised  a  strong  presumption  of  fact  against  them,  that  the 
property  was  in  the  defendant,  until  they  proved  by  his  own  admission  in 
writing  that  he  only  acted  as  agent  for  them. 

Lord  Ellenborouoh,  C.  J.  I  think  that  the  plaintiffs  are  estopped  by 
their  own  act  in  setting  up  and  establishing  in  the  court  of  Admiralty  the 
claim  of  De  MeUo  to  this  property,  from  now  turning  round  and  insisting 
upon  it  as  their  own.  If  they  could  have  shewn  that  De  MeUo  had  acted 
tortiously  as  against  them  in  setting  up  a  false  defence  and  claim  to  the  cargo 
as  his  property  in  that  court,  that  might  have  served  them ;  but  on  the  con- 
trary, it  appeared  that  he  had  acted  all  through  with  their  privity  and  consent. 
De  Mello  may  have  behaved  like  a  rogue  to  the  plaintifi& ;  but  both  plaintifl& 
and  defendant  have  behaved  wrongfully  as  against  this  country  in  colluding  to 
muke  French  property  appear  to  be  Portuguese  in  the  court  of  Admiralty 
upon  a  question  of  prize  as  against  the  captors.  The  plaintiffs  should  go 
back  to  the  Admiralty,  and  have  the  matter  set  right  there ;  that  the  opinion 
of  that  court  may  be  taken  upon  a  true  statement  of  facts. 

Per  Curiam,  Rule  refused. 


Doe,  on  the  Demise  of  Sir  Mark  Wood,  v.  Morris. 

Id  East,  237.     May  12, 1810. 

In  ejectment,  the  landlord  having  proved  payment  of  rent  by  the  defendant,  and  half  a 
year*f  notice  to  quit  given  to  him,  cannot  be  turned  round  by  bif  witness  proving  on 
cross  examination,  that  an  agreement  rtUuivt  to  the  land  in  question  was  produced  at  a 
former  trial  between  the  same  parties,  and  was,  on  the  morning  of  the  then  trial,  seen 
in  the  hands  of  the  plaintiff's  attorney,  the  contents  of  which  the  witness  did  not  know; 
no  notice  having  been  given  by  the  defendant  to  produce  that  paper :  for  though  it 
fnight  be  an  agreement  relative  to  the  land^  it  might  not  affect  the  matter  in  judgment, 
nor  even  have  been  made  between  these  parties. 

8HEPARD,  Serjt.  moved  to  set  aside  a  verdict  which  had  been  obtained 
at  the  trial  of  this  ejectment  in  Surry,  before  the  Ld.  Chief  Baron,  by  the 
lessor  of  the  plaintiff,  who  had  lately  before  become  the  owner  of  the  laud  by 
purchase,  against  the  defendant,  who  had  before  and  since  the  purchase  occu- 
pied it  as  tenant.  He  stated,  that  the  landlord  proved  his  case  by  shewing 
that  the  defendant  had  paid  him  rent,  and  that  he  had  given  the  defendant 
half  a  year's  notice  to  quit,  which  was  expired  before  the  ejectment  was 
brought.  But  on  the  cross-examination  of  the  plaintiff's  witness,  he  was  asked 
whether  there  was  not  an  agreement  in  writing  relative  to  the  holding  of  these 
lands ;  to  which  he  answered,  that  an  agreement  in  writing  relative  to  these 
lands  was  produced  at  the  last  trial  of  this  ejectment,  (this  being  the  second 
trial)  but  he  did  not  know  the  contents  of  it:  and  then  another  witness  was 
called,  who  proved  that  he  had  seen  the  same  paper  in  the  hands  of  Sir  Jf. 
WootHs  attorney  on  the  same  morning  (i.  e.  of  this  trial.^  Whereupon  it 
was  objected,  on  the  part  of  the  defendant,  that  no  parol  evidence  of  the 
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tenancy  could  be  given,  when  it  appeared  that  there  was  an  agreement  in  writ- 
ing concerning  it ;  and  it  did  not  appear  that  the  landlord  had  any  right  to 
determine  the  tenancy  in  the  manner  he  had  done.  [Lord  Elknborougk,  C. 
J.  If  there  were  any  writing  relative  to  this  holding  in  the  poaa^ssion  of  the 
landlord,  the  defendant  ought  to  have  given  him  a  regular  notice  to  produce 
it ;  otherwise,  iu  thn  collateral  way,  he  would  get  the  whole  benefit  of  it, 
without  giving  such  a  notice,  when  if  notice  had  been  given  and  the  paper 
were  produced,  it  might  not  support  the  objection.]  If  the  plaintiff's  witness 
had  not  shewn  that  there  existed  such  a  paper  before  known  to  the  landlord,  I 
admit  that  the  defendant  could  not  have  objected  that  there  did  exist  a  paper 
with  such  and  such  contents,  without  having  given  notice  to  produce  it ;  but 
here  it  appeared  that  the  landlord  himself  was  in  possession  of  the  document 
relating  to  the  tenancy,  and  therefore  he  could  not  be  taken  by  surprize. 
The  objection  arose  out  of  the  plaintiff's  own  evidence. 

Lord  Ellenborouoh,  C.  J.  How  can  we  say,  that  the  plaintiff  ought  to 
have  been  nonsuited  for  want  of  giving  the  best  evidence  of  the  tenancy, 
unless  it  appeared  that  there  was  other  and  better  evidence  of  it  in  an  agre^ 
ment  in  writing  between  the  landlord  and  his  tenant,  which  the  landlord  kept 
back.  Enough  at  least  ought  to  appear  to  shew  that  the  paper  not  produced 
was  better  evidence  of  the  terms  of  the  tenancy  than  the  evidence  which  was 
received ;  but  it  did  not  appear  that  it  was  an  agreement  between  these  parties, 
or  that  it  was  an  existing  agreement  at  this  time :  it  might  have  been  an  agree- 
ment between  the  defendant  and  his  former  landlord,  or  it  might  have  related 
to  a  former  period  of  the  tenancy  :  the  witness  did  not  profess  to  know  any 
thing  of  the  contents  of  the  paper,  only  that  it  was  an  agreement  relative  to 
the  lands  in  question.  We  determined  a  case  of  Doe^  an  tht  demise  of  Skeat' 
wood,  V.  Pearson,  similar  to  this  in  the  last  term  where  the  rule  for  a  new 
trial,  which  was  moved  on  the  same  ground,  was  finally  discharged. (a) 

The  other  Judges  concurred,  and- the  rule  was  refused. 

Otarrow,  who  was  for  the  plaintiff  at  the  trial,  then  said,  that  the  fact  was 
that  the  paper  spoken  of  was  drawn  up  between  the  defendant  and  the  former 
'owner  of  the  estate,  and  that  it  had  no  relation  to  the  matter  in  dispute  be- 
tween these  parties. 


Leaths,  Clerk,  v.  Levinsoii. 

19Ea8t,S39.    May  18,  IBIO. 

Thouffh  by  the  general  rule  a  farmer  may  not  at  hia  pleasure  tithe  and  carry  part  of  a 
field  of  corn  which  has  been  cut,  before  the  whole  be  tithed,  and  then  proceed  to 
another  field,  Ac.  so  as  to  oblige  the  parson  to  come  again  to  the  same  field  at  another 
time  to  take  his  tithe;  which  general  rale,  however,  being  levied  against  fraud,  vexa- 
tion, and  caprice,  must,  where  these  have  no  application,- be  understood  with  all  ne- 
cessary exceptions  of  partial  ripeness  .apd  wealher,  the  neglect  of  which  would  be  pre- 
judicial to  the  crop  ;  yet  there  is  no  rule  of  law  which  obliges  a  farmer  (all  fraud  and 
vexation  apart)  to  tithe  the  whole  of  that  part  of  a  field  which  lies  in  one  parish  before 
he  proceeds  to  tithe  any  part  of,  the  same  field  Ivlnc  in  another  parish.  And,  there- 
fore, where  a  farmer  cut  the  wbble  of  a  field  of  oarley  lying  m. the  two  parishes  of  Ji. 
and  B.,  and  after  rolling  (i.  e.  cocking)  and  tithing  part  in  .4.,  proceeded  to  roll  and 
tithe  part  in  B.;  and  the  weather  being  catching,  he  carried  that  p^rt  which  was  tithed 
in  j9.  the  da^*  before'the  rest  of  the  field  in  A.  was  rolled  and  tithed;  and  this  without 
previous  noUce  of  the  intention  to  carry  such  part:  held  that  this  being  done  honajidt 
was  lawful. 

THIS  was  an  action  of  debt  on  the  stat.  2  &  3  Ed.  6.  c.  13,  for  not  setting 
out  tithes ;  and  the  question  made  at  the  trial  before  Chose^  J«,  at  the  last 

(a)  The  short  note  which  I  took  of  this  case,  on  the  motion  for  the  new  trial  by  Ctfdfc- 
M,  Berjt.  in  Miekaelma§  term  last,  was  this — The  objection  arose  upon  the  notice  to  ouit. 
The  son  of  the  lessor  of  the  plaintiff  proved,  that  he  hf d  received  rent  of  the  defendant 
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acmzes  fbr  the  couoty  of  Nmfolk^  wis  as  to  liia  reguliritj  and  legality  of  tbe 
mamier  in  which  tbe  tithea  had  been  ael  out.  A  v^ict  having  paaaed  for  tbe 
defendant,    - 

JFV«re,  Serjt.  pow  naoTcd  to  aet  it  aside  and  for  a  new  trial,  and  atated  the 
cas^  thus.  The  tithes  in  question  arose  out  of  a  field  of  34  acres  in  barley, 
S-4ths  of  which  was  in  the  pariah  of  Reedkam,  of  which  tbe  plaintiff  waa  reo* 
tor,  and  the  other  4th  was  in  the  adjoining  parish  of  Lvmptmkaw,  On  a  Tue$^ 
day  in  last  Augusi^  the  whole  crop  of  barley  was  out  down,  and  lay  in  the 
awarth ;  and  in  the  evening  of  that  day,  atwre  half  of  that  part  of  it  which 
was  in  the  plaintiff's  pariah  was  rolled  and  tithed  in  the  coatomary  manner  ready 
for  carrying.  Rolling{a)  ia  where  the  labourers  go  along  the  field  and  rake 
the  barley  transversely  from  the  swarth  into  cocks  or  rolls,  as  far  as  the  rake 
can  reach ;  and  this  the  Court  have  held  to  be  a  legal  mode  of  tithing.  Then 
the  defendant,  after  rolling  and  tithing  the  better  half  of  that  which  waa  in 
Reedkmn,  left  off,  and  proceeded  to  roll  and  tithe  about  an  equal  proportion  of 
that  which  waa  in  Limpenhaw^  and  did  not  reaume  the  rolling  and  tithing  of 
the  remainder  in  Reedkam  till  the  Tkursdaif ;  but  on  the  intervening  TTecSies- 
day  about  noon,  he  carried  off  his  nine  parta  of  that  portion  which  was  rolled 
and  tithed  in  Reedham,  before  the  remaining  part  of  the  awarth  was  rolled  and 
tithed.  Now  the  general  rule  is,  that  the  whole  of  a  fidd  ahall  be  tithed 
together  before  any  part  of  it  is  rerooved.(6)  [Lord  ElUnborough,  C.  J.  Do 
you  mean  to  say,  that  this  must  necessarily  be  done,  notwithstanding  one  part 
of  a  field  may  be  in  a  fit  state  for  cutting  and  carrying,  and  the  other  part  not 
ripe  t  Orose,  J.  Or  whatever  the  state  of  the  weather  may  be,  which  may 
require  the  com  to  be  aaved  aa  speedily  as  it  can  be  done  ?]  The  necessary 
exceptions  of  partial  ripeness  and  catching  weather  must  be  alwaya  under* 
stood.  [Ld.  Elknboraugh,  C.  J.  If  the  cutting  and  saving  be  done  fairly, 
and  in  the  ordinary  course  of  husbandry,  and  not  fraudulently  or  capriciously, 
is  there  any  decision  which  limits  the  farmer  as  to  the  mode  of  doing  it  ?]  In 
Hall  V.  MatcKei^  3  Anstr.  915,  it  waa  held,  that  though  a  farmer  might  cut 
down  any  part  of  a  field  at  a  time,  aa  best  auited  hia  convenience,  nnleas  done 
wkh  design  to  defraud  or  vex  the  parson ;  yet  that  all  the  hay  cut  down  at  any 
one  time  must  be  tithed  before  any  part  of  it  could  be  carried  away.  [Lord 
EUenborough,  C.  J.  Every  person  shall  be  taken  to  intend  the  necessary  con- 
sequence of  his  acts  :  and  if  the  necessary  consequence  of  an  act  be  vexation 
and  injury  to  another  person,  to  be  sure  we  cannot  enter  into  the  question  of 
the  actor's  intention.  It  would  necessarily  be  vexatious  to  the  parson,  if  the 
farmer  could  cut  and  tithe  half  a  field,  and  then  proceed  to  cut  and  tithe 
another  field,  or  part  of  the  same  field  in  another  parish  :  it  necessarily  com- 
pels the  parson  to  come  twice  to  the  same  field  :  whereas  if  the  farmer  cannot 
carry  any  part  of.  a  field  in  the  same  parish  till  the  whole  be  cut  and  tithed, 
that  win  insure  the  parson  against  unnecessary  labour,  expence,  and  vexation, 
without  subjecting  him  to  the  great  difficulty  in  most  cases  of  proving  a  vexa- 
tioud  intention  in  the  farmer.  It  did  not  appear  that  any  necessity  existed  for 
cutting  and  tithing  the  field  in  the  partial  manner  here  practised ;  but  the 
defendant  did  ao  for  his  own  convenience ;  admitting  that  he  had  no  vexatious 
intention  against  the  parson.  [Grose,  J.  All  the  witnesses  agreed,  that  the 
barley  waa  tithed  in  the  fairest  manner.  The  defendant  left  off  rolling  and 
tithing  the  rest,  and  began  to  carry  what  was  rolled  and  tithed  because  it  was 

for  bis  mother,  and  the  time  of  these  reoeipts  agreed  with  the  time  fbr  which  the  notice 
to  quit  wai  given :  but  be  also  spoke  of  the  time  for  quitting  from  a  written  agreement 
entered  into  at  the  time  of  the  taking  between  his  mother  and  the  defendant,  which  be 
said  he  had  then  lately  seen  in  the  possession  of  his  mother  :  whereupon  the  obiection 
arose  that  the  agreement  oaght  to  have  been  produoed ;  which  was  oTer-ruled  at  tin  trial 
at  York  before  Ckambre,  J.    I  have  no  note  of  the  case  when  the  rule  was  discharMd. 

is)  Vide  Jfeioman  r.  Morgan^  10  East,  5,  a*  to  tedding  in  the  process  of  hay-raakmg. 
h)  Erskine  v.  Kicjfls,  M.  10  O.  3.  3  Owil.  Tithe  Caa.  961,  bat  this  rule  is  there  stated 
with  Tarions  exceptions  and  mcdilicatiofis. 
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dcmbtful  weather.]  If  the  defendant  had  had  nobodv's  conTenience  to  consolt 
but  hia  owD,  I  do  not  aay  that  it  oould  have  been  aone  in  a  more  convenient 
manner.  But  the  practice  itself  is  prejudicial  to  the  parson,  as  liable  to  be 
abused ;  and  there  is  no  other  waj  of  trying  the  right  but  this.  This  case 
stands  upon  an  alleged  irregularity,  without  fraud,  in  tba  manner  of  tithing 
and  carrying  part  of  a  iiekl  in  the  same  parish  before  the  remainder  was  tithed. 
At  any  rate,  if  the  practice  be  legal,  there  ought  to  have  been  previous  notice 
given  to  the  parson,  that  the  farmer  only  meant  to  roll  and  tithe  pan  of  the 
field,  so  as  to  prevent  him  from  coming  for  the  remainder ;  according  to  JFV-ojiit- 
lin  V.  Oooch,  3  Anstr. 

Lord  Ellenborouob,  C.  J.  I  own  I  have  no  microscope  to  enable  me  to 
see  the  particular  inconveniences  of  which  the  plaintiff  complains  in  this  case. 
The  whole  of  the  field  was  cut  down  before  any  part  of  it  was  carried :  the 
plaintiff  does  not  pretend  to  complani  of  any  grievance  until  the  farmer  began 
to  carry  a  part^on  the  Wedneadaj^  at  noon  before  the  whole  field  was  tithed :  a 
reason  was  assigned  for  this  because  the  weather  appeared  doubtful ;  and  no 
prejudice  is  stated  to  have  accrued  to  the  plaintiff  from  it :  the  rolling  and 
tithing  of  the  remainder  was  resumed  on  the  next  day.  The  jury  had  the 
whole  of  the  evidence  submitted  to  them,  and  they  were  satisfied  that  the  tith«- 
ing  was  done  as  fairly  as  the  state  of  the  weather  admitted.  Rules  of  mere 
regularity  are  after  all  only  laid  down  to  prevent  fraud :  but  we  are  now  called 
upon  to  decide  on  them  with  a  rigour  which  belongs  to  no  rule  of  any  kind. 

Gbose,  J.  I  told  the  jury  that  the  tithing  of  the  field  was  not  to  be  done 
(Hcce^meal  unnecessarily,  but  when  began  should  be  continued  fairly  according 
to  the  state  of  the  weather :  and  they  found  that  it  was  so  dpne. 

ht  Blanc,  J.  We  do  not  interfere  with  the  rule  of  law  which  requires  that 
if  a  farmer  begin  to  cut  down  ,aod  tithe  a  part  of  a  field,  he  shall  not  stop  at 
his  pleasure  and  go  on  to  another  field,  and  cut  part  of  that,  and  so  proceed  to 
a  third,  &c. :  so  as  to  put  the  tithe  owner  to  the  trouble  and  expence  of  com- 
ing again  to  each  field,  to  take  part  of  his  tithe  of  the  field  at  one  time,  and 
part  at  another.  But  I  know  of  no  rule  of  law  which  obliges  a  farmer  when 
he  has  begun  cutting  a  field  to  stop  in  it  when  he  comes  to  the  boundary  line 
of  the  parish,  and  finish  tithing  all  whichjies  in  one  parish  before  he  proceeds 
with  the  rest  of  the  field.  But  that  is  in  truth  what  is  complained  of  in  this 
case. 

Batlby,  J.  according,  Rule  refused. 


Grosrenor,  Executor  of  Ellis,  v.  The  Inhabitants  of  the  Lath 
of  St.  Augustine,  in  the  County  of  Kent. 

12£ut,244.    Kay  19, 1810. 

An  action  of  debt  for  lOOZ.  liei  apon  the  stat.  19*0.  2.  c.  34.  s.  6,  againat  the  inhabitants 
of  a  lath  in  Ktni  hj  the  exeontor  of  a  ravancM  officer,  who,  beiuff  in  a  boat  batween 
high  and  low  water  nark  in  puraoit  of  a  amuggiing  boat  in  which  wera  offendeni 
ocaisit  tha  act,  received  a  mortal  wound  by  a  ahot  fired  by  aperson  on  the  shore  within 
the  lath,  though  the  officer  afterwarda  died  on  the  high  sea  beyond  the  low  water  mark, 
and  consequently  otit  of  the  lath-;  and  the  act  iritrea  the  remedy  against  the  inhabitants 
of  the  lath,  &e.  where  the  fact  shall  be  committed,  t.  e.  where  the  officer  endeavour* 
ing  to  apprehend  the  offendera  shall  be  killed, 

Q».  The  application  of  the  stat.  8  Geo.  2.  o.  16,  sa  to  the  mode  rf  levying  the  money 
recovered,  whidi  by  that  act  is  directed  to  be  by  two  iestices  of  the  peace  of  the 
counlyj  riding,  or  division,  where  the  fact  happened  within  the  jurisdiction  of  the 
Cinque  Ports,  which  has  an  ezclusive  commission  of  the  peace. 

THIS  was  an  action  of  debt  for  100/.  upon  the  stat  10  Geo.  2.  c.  34.  s.  6,(a) 

(a)  This  which  was  a  temporary  act,  has  been  continued  by  different  acts,  of  which 
the  26  Geo.  3.  c.  80,  the  last  I  have  any  account  of,  carries  it  down  to  the  end  of  the  next 
aesaion  of  parliament  after  1788. 
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which  enacts,  that  if  any  officer  of  the  fevenae,  or  other  person  emplqjred 
in  seizing  uncastomed  goods,  dLC.  or  in  endeavouring  to  apprehedd  any 
offender  against  that  act,  shall  be  kiUed  by  any  offender  against  that  act,  dec. 
the  inhabitants  of  every  rape  or  lath  in  counties  so  divided,  and  in  every  other 
county  in  England  the  inhabitants  of  every  hundred  where  suck  fact  shaU  be 
committed,  shall  pay  1002.  to  the  executor  or  administrator  of  the  person  so 
killed :  to  be  recovered  by  action  against  such  inhabitants.  And  that  if  the 
plaintiff  in  such  action  recover,  all  the  inhabitants  of  the  lath,  6lc.  shall  be 
rateably  and  proportionably  assessed  towards  the  payment  of  the  damages  and 
costs,  and  also  of  the  expences  of  defending  the  action,  to  be  levied  by  the 
ways  and  means,  and  in  the  manner  and  form  prescribed -by  the  stat.  8  Geo.  2. 
c.  16,  relative  to  actions  on  the  statute  of  hoe  and  cry.  The  fact  in  this  case 
was,  that  the  testator,  a  revenue  officer,  being  in  a  cutter  in  pursuit  of  a  smug- 
gling boat  in  which  were  offenders  against  the  act,  received  a  shot  while  in  the 
cutter  between  high  and  low  water  mark,  which  shot  was  fired  by  an  accom- 
plice of  the  smugglers  from  the  shore,  within  the  lath  of  St,  Augustine,  and 
the  jurisdiction  of  the  Cinque  Ports,  and  lingering  for  a  short  time  was  carried 
out  in  the  pursuit  beyond  low  water  m)irk,  and  died  in  the  cutter  upon  the 
high  sea.  And  the  plaintiff  having  recovered  at  the  trial  in  Kent,  before  the 
Lord  Chief  Baron, 

Marry  at  now  moved,  by  leave  of  the  learned  Judge,  to  set  aside  the  verdict, 
and  enter  a  nonsuit,  if  this  Court  were  of  opinion  that  the  objections  taken  at 
the  trial,  and  then  over-ruled,  were  well  founded.  These  were  1st,  that  the 
party  having  died  at  sea,  out  of  the  jurisdiction  of  the  county,  the  fact  of  bis 
being  killed  could  not  be  said  to  have  happened  within  the  lath  of  8t,  Augus- 
tine whose  inhabitants  were  sued ;  and  that  the  jury  of  the  county  had  no  juris- 
diction to  try  the  action  for  the  penalty.  That  by  s.  5,  of  the  act,  special  pro- 
vision was  made  for  the  trial  of  any  indictment  or  information  for  any  offence 
made  felony  by  that  or  or  her  act^s  relating  to  the  revenues  of  customs  or  excise, 
in  any  county  in  England;  but  no  similar  provision  was  made  in  respect  to 
this  action.  2dly,  That  the  place  from  whence-  the  shot  was  fired,  and  where 
the  mortal  wound  was  received,  was  within  the  jurisdiction  of  the  Cinque 
Ports,  which  has  an  exclusive  commission  of  the  peace,  and  within  which  the 
Justices  of  the  county  at  large  cannot  interfere.  Then,  as  the  money  to  be 
recovered  by  action  against  the  inhabitants  of  the  lath  is  to  be  *'  levied  by  the 
ways  and  means  and  in  the  manner  and  form  prescribed  by  the  statute  8  G.  2. 
c.  16;"  and  as  by  that  act  (s.  4,)  the  sheriff  charged  with  the  writ  of  execu- 
tion, "  instead  of  serving  the  same  on  any  inhabitants  (i.  e.  of  the  hundred) 
shall  cause  the  same  to  be  produced  to  twe  justices  of  the  peace  of  the  county, 
riding,  or  division,*^  who  are  to  cause  the  taxation  to  be  made  and  levied  in 
the  manner  prescribed  by  stat.  27  Eliz.  c.  13 :  there  does  not  seem  to  be  any 
mode  by  which  the  money  recovered  in  this  action  can  be  levied,  and  therefore 
it  is  casus  omissus,  and  not  within  the  remedy  given  by  the  act.  He  said  that, 
after  making  inquiry,  he  could  not  find  that  any  similar  action  had  been  before 
brought  upon  this  statute  :  but  Chose,  J.  said  he  remembered  an  instance  of 
such  an  action  brought  many  years  ago,  which  was  tried  in  the  county  of 
Cornwall, 

Lord  Ellenborough,  C.  J.  The  shot  which  produced  the  death  having 
been  fired  from  the  shore  within  the  lath  brings  the  case  within  the  fair  mean- 
ing of  the  act,  the  object  of  which  was  to  make  the  inhabitants  of  that  place 
where  the  act  was  done  which  caused  the  death  answerable  for  it,  in  order  to 
interest  them  in  repressing  the  offences  against  which  the  act  was  levelled. 
Then  the  inhabitants  of  the  lath  are  mentioned  nominatim  as  being  liable  to 
pay  the  money  to  be  recovered  by  action ;  and  whatever  difficulty  there  may 
be  in  applying  the  directions  of  the  8  G.  2,  as  to  the  levying  of  the  money  to 
this  case,  we  will  leave  that  difficulty  to  be  settled  when  it  judicially  arises. 
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It  18  suffieient  at  present  to  say,  that  there  is  no  groand  for  setting  aside  the 
▼erdict  which  has  been  obtained. 

Per  Curiam^  Rule  refused. 


Henkin  v.  Guerss. 

[S.  C.  at  Nisi  Prius,  2  Campb.  408.] 

13  East,  247.    Majl2, 1810. 

The  Court  will  not  try  an  aetion  upon  a  wager  on  an  ab^rtract  question  of  law  or  judicial 
practice,  not  arising  out  of  circumstances  really  existing,  in  which  the  parties  have  a 
legal  interest. 

AN  action  of  assumpsit  upon  a  wager  of  300/.  upon  the  practice  of  the 
Court,  whether  a  person  could  be  lawfully  held  to  bail  on  a  special  original  for 
a  debt  under  401.  was  entered  for  trial  at  the  last  sittings  at  Guildhall  before 
Lord  EUenborough,  C.  J.,  who,  on  hearing  the  nature  of  the  cause,  repre- 
hended the  indecorum  of  the  attempt  to  obtain  in  this  manner  the  opinion  of 
the  Court  upon  a  question  of  law  or  judicial  practice,  in  which  the  parties 
had  no  apparent  interest  other  than  what  the  wager  itself  created :  and  his 
Lordship  therefore  refused  to  try  the  cause;  telling  the  plaintiff's  counsel, 
that  he  might  apply  to  this  Court  upon  the  subject,  if  his  client  felt  himself 
aggrieved  by  such  refusal. 

Park  now  submitted  to  the  Court,  that  there  was  no  legal  objection  to  the 
trial  of  the  cause.  When  Lord  Loughborough  formerly  refused  to  try  a  cause 
of  Brown  v.  Leeson,  2  H.  Blac.  48,  on  a  wager  respecting  the  number  of 
chances  of  throwing  7  and  11  on  two  dice,  the  Court  approved  of  such  refu- 
sal, uot  on  the  ground  that  the  parties  had  no  particular  interest  in  the  wager, 
but  because  it  respected  the  mode  of  playing  an  illegal  game  with  dice,  and 
was  therefore  of  an  immoral  tendency.(l)  He  said  he  was  unwilling  to  make 
any  specific  motion  that  the  cause  should  be  tried  at  the  next  sittings  in  London^ 
as  that  would  follow  of  course,  if  the  Court  thought  it  a  fit  cause  to  be  tried. 

(1)  By  the  common  law  of  England^  a  wager  is  in  general  legal,  where  the  subject  of 
it  bos  no  immediate  tendency  to  a  breach  of  the  peace  ;  or  to  injure  the  feelings,  charac- 
ter or  interests  of  third  persons  ;  where  it  is  not  anUra  bonos  mores;  nor  opposed  to 
•oand  policy ;  nur  prohibited  bv  statute.  Thus,  it  has  been  held,  that  a  wager  between 
two  sons  as  to  which  of  their  fathers  should  die  first,  is  legal.  Earl  of  March  ▼.  Pigot^ 
5  Burr.  2802.  So  where  the  wager  was  that  j9.  had  purchased  a  waggon  of  B.  Good  ▼. 
Elliot^  3  Term  Rep.  693.  So  where  the  wacer  was  as  to  the  event  of  a  judicial  deter- 
mination. Jones  V.  Randall^  Cowp.  37.  So  where  the  wager  was  upon  the  rules  of  a 
game  not  prohibited  by  law.  Pope  v.  St.  Ledger,  1  Salk.  344.  So  it  has  been  held,  that 
money  fairly  won  at  play,  if  under  the  sum  prohibited  by  statute,  is  recoverable  at  law. 
Bulling  V.  Frost,  1  'Esp.  235.  The  cases  of  Andrews  v.  Heme,  1  Lev.  33,  and  JValeott 
T.  Tappin,  1  Keb.  56,  where  the  wager  was,  that  Charles  Stuart,  then  in  exile,  would  be 
restored  within  twelve  months,  may  be  adduced  as  supporting  the  general  principle  above 
stated ;  though  it  may  well  be  doubted  whether  the  subject  of  the  wager  in  those  cases 
be  not  within  one  of  the  exceptions.  In  Bunn  v.  Riker,  4  Johns.  434,  438 — 9  oil  the 
judges  agree  in  considering  the  law  as  settled,  that  a  wager  upon  an  indifferent  subject  is 
recoverable. 

The  following  cases  have  been  decided  to  be  within  the  exceptions  to  the  general  rule : 
Where  the  wager  is  npon  the  event  of  a  boxing  match.  Cotton  v.  Tkitrland,  5  Term 
Rep.  405.  Upon  the  sex  of  a  third  person.  Da  Costa  v.  Jones,  Cowp.  729 ;  and  see  the 
instances  put  by  Lord  Mansfield,  p.  735.  Upon  the  result  of  an  election  of  public  officers. 
JiUen  V.  Heam,  1  Term  Rep.  56.  Bunn  v.  Riker,  4  Johns.  426.  Lansing  ▼.  Lansings 
8  Johns.  454.  Respecting  the  amount  of  any  branch  of  the  public  revenue.  Jitherfold 
▼.  Beard,  2  Term  Rep.  610.  ^irley  v.  Sankey  ^m/.  2  Bos.  A  Pull.  130.  Insurance  of 
lottery  tickets  not  expressly  prohibited  by  statute.  Mount  and  Wardell  w.  Waite,  7  Johns. 
434.  Where  the  tendency  of  the  wager  is  to  induce  a  public  officer  to  violate  his  duty. 
Per  Lord  Man^jUld^  in  Jones  r.  RandtUl,  Cowp.  39, 40.  Or  where  it  is  a  cover  for  usury. 
Ibid. 
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Bat  the  rest  of  the  Coart  now  caDOurred  with  the  Lord  Chief  Justice  in 
the  propriety  of  his  refusal  to  try  a  cause  of  this  description.  And  his  Lord* 
ship  added,  that  courts  of  justice  were  constituted  for  the  purpose  of  decid- 
ing really  existing  questions  of  right  between  parties :  and  were  not  bound  to 
answer  whatever  impertinent  questions  persons  thought  proper  to  ask  them  in 
the  form  of  an  action  on  a  wager.  That  though  there  was  nothing  immoral 
in  the  subject  of  this  wager^  yet  he  considered  it  as  an  extremely  impudent 
attempt  to  compel  the  Court  to  give  an  opinion  upon  an  abstract  question  of 
law  not  arising  out  of  pr^-existing  circumstances  in  which  the  parties  had  an 
interest.(l)  The  Court,  however,  refused  to  grant,  on  the  application  of 
Garrow,  the  defendant's  counsel,  a  rule  for  judgment  as  in  case  <^  a  nonsuit, 
there  having  been  no  defanlt  of  the  plaintiff  in  not  proceeding  to  trial.  And 
Le  Blane,  J.  said,  that  if  by  any  other  proceeding  in  court  it  appeared  that  in 
truth  no  such  wager  had  really  been  made,  the  Court  would  know  how  to  deal 
with  the  case. 


Finley  r.  Jowle. 

13EBst,SM8.    May  18, 1810. 

The  itat.  20  G.  2.  c.  19.  «.  4,  enabling  two  magistrates,  *<  upon  application  of  complaint 

made  apon  oath  by  any  master  against  such  apprentice**  as  is  described  in  the  act,  touch- 

'  ing  any  misdemeanor  in  each  aerrice,  to  hear  and  determine  the  same,' and  to  commit 

or  discharge  the  apprentice,  extends  to  a  complaint  in  writing  preftrred  by  the  master 

and  veri6ed  by  the  oath  of  another  person. 

THE  Stat.  20  Geo.  3.  c.  19,  for  the  regulation  of  certain  servants  and  ap- 
prentices, enacts  (s.  4,)  that  it  shall  be  lawful  for  two  or  more  justices  of  the 
peace  "  upon  application  or  complaint  made,  upon  oath,  by  any  master  or  miS" 
tress  against  any  such  apprentice,  touching  any  misdemeanor,  dc^c.  in  such 
service,  to  hear  and  determine  the  same,  and  punish  the  offender  by  commit- 
ment to  the  house  of  correction,  there  to  be  corrected,  and  held  to  hard  labour 
not  exceeding  one  calendar  month ;  or  otherwise  to  discharge  such  apprentice. 
The  plaintiff  was  an  apprentice  within  the  description  of  the  act,  against 
whom  his  master,  the  defendant,  had  preferred  a  complaint  in  writing  before 
two  magistrates  of  the  county  of  York ;  which  complaint  was  verified  by  the  oath 
of  a  witness  who  spoke  to  the  fact,  but  not  by  the  oath  of  the  master  himself: 
and  the  magistrates  having  discharged  the  defendant  of  his  apprentice,  the 
latter  brought  this  action  upon  the  indentares  against  his  master,  who  justified 

(1)  In  Coxa  v.  Phillips,  Rep.  temp.  Uardw.  237.  Lord  Hardwicke,  C  held  a  fictitious 
action  to  be  a  cohtempt  of  court,  and  committed  the  parties  and  their  common  attorney. 
In  Brewster  v.  KiUhin,  Comb.  425,  which  was  a  feigned  isane,  Lord  Chief  Justice  HoU 
•aid,  if  he  had  not  thought  it  had  been  directed  i^ut  of  chancery,  he  would  not  have  tried 
it;  and  his  Lordship  added,  *<Do  jou  brin|^/o6  actiotu  to  learn  the  opinion  of  the  court  P'* 
Corbet*s  case,  1  Co.  83,  was  a  fictitious  action,  but  was  not  known  to  be  so,  until  afler  tha 
decision ;  and  then  Lord  Chief  Justice  Anderson  is  said  to  have  expressed  great  resent- 
ment, Comb.  425.  Rep.  temp.  Hardw.  239,  n.  In  Cutler  v.  Croodvnn,  cited  by  Strange, 
arguendo.  Rep.  temp.  Hardw.  238,  the  Court  of  King's  Bench  set  aside  a  judgment 
which  they  had  rendered  upon  a  writ  of  error,  en  discovering  that  the  suit  had  been  set- 
tled by  the  parties  on  the  morning  when  it  stood  for  argument,  but  the  attoreies  wishing 
to  know  the  Court's  opinion  of  the  case)  let  the  argument  go  on.  In  the  late  case  of 
Fletcher  v.  Peek,  before  the  Supreme  Court  of  the  United  States,  which  involved  princi- 
ples of  the  highest  importance,  Judge  Joknsonfet  the  close  of  his  opinion, said :  **I  have 
Deen  very  unwilling  to  proceed  to  the  decision  of  this  cause  at  all.  It  appears  to  me  to 
bear  strong  evidence,  upon  the  face  of  it,  of  being  a  mere  feisned  case.  It  is  our  duty  to 
decide  on  the  rights,  but  not  on  the  speculations. of  fnttiw.  My  confidence,  however,  in 
the  respectable  gentlemen  who  have  been  engaged  n>rthe  partiesffJtfartm  for  the.plaintiff 
in  error,  and  /.  Q.  Mams  and  Harper  on  the  first  argomenti  and  flarper  and  Story  on  the 
second,  for  the  defendant]  has  induced  me  to  abandon  my  scruples,  in  the  belief  that  they 
would  never  consent  to  impose  a  mere  feigned  case  upon  this  Court."    6  Cranch  147, 8. 
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under  the  magistrates'  discharge :  and  upon  the  special  matter  appearing  at 
the  trial,  it  was  objected  that  the  magistrates  had  no  jurisdiction  by  the  words 
of  the  act,  the  complaint  not  having  been  verified  upon  the  oath  of  the  mas- 
ter. But  Thompson,  B.  before  whom  the  cause  was  tried  at  York,  over-ruled 
the  objection,  and  a  verdict  passed  for  the  defendant. 

Cockell,  Serjt.  now  renewed  the  objection,  upon  a  motion  for  a  new  trial, 
and  drew  the  attention  of  the  Court  to  the  particular  wording  of  the  clause. 

Lord  Ellsnborough,  C.  J.  The  words  of  the  act  must  be  understood 
with  reference  to  the  subject  matter.  The  application  or  complaint  must  be 
made  to  the  magistrates  by  the  master  or  mistress,  because  they  alone  have  an 
interest  in  preferring  it :  and  it  must  be  verified  up&n  oath,  but  it  need  not  be 
upon  the  oath  of  the  master  or  mistress,  who  may  know  nothing  of  the  fact 
themselves :  the  complaint  may  be  well  founded  upon  some  cause  which  happen- 
ed in  their  absence.  But  it  is  sufBcient  that  the  master  makes  the  complaint, 
and  verifies  it  by  the  oath  of  the  person  who  knows  the  fact ;  otherwise  unless 
the  fault  were  committed  in  the  presence  of  the  master,  he  would  be  without 
the  remedy  intended  to  be  given  by  the  legislature. 

Fer  Curiam,  Rule  refused. 


Bettison  and  Another  v.  Sir  Robert  Howe  Bromley,  Bart. 

12  East,  250.    May  15,  1810. 

The  wife  of  an  acting  executor  taking  no  beneficial  interest  under  the  will  is  a  competent 
attesting  witness  to  prove  the  execution  of  it  within  the  description  of  a  credUfU  witness 
in  the  statute  of  frauds,  29  Car.  2.  c.  3.  s.  5. 

THIS  was  an  issue  directed  by  the  Master  of  the  Rolls,  to  try  whether  a 
paper  writing  dated  2dth  April  1807,  and  purporting  to  be  the  will  of  the  late 
Sir  Geo,  Pauncefote,  Bart.,  was  executed  by  Sir  George  in  the  manner  required 
by  law  to  pass  real  estate.  The  plaintiffs  maintained  the  affirmative,  and  the 
defendant  the  negative :  and  at  the  trial  before  Lord  ElUnborough,  C.  J.  at 
Westminster,  a  verdict  was  found  for  the  plaintifis  with  nominal  damages,  sub* 
ject  to  the  opinion  of  the  Court  on  this  case. 

The  testator  was  of  sound  mind ;  the  will  was  attested  by  three  witnesses, 
and  the  execution  of  it  in  every  respect  regular,  supposing  the  witnesses  were 
competent :  but  an  objection  was  made  to  the  competency  of  Susan  Smith,  one 
of  the  attesting  witnesses,  on  the  ground  that  she  was  the  wife  of  Jeremiah 
Smith,  whom  the  testator  had  named  one  of  his  executors  in  the  will,  and  who, 
with  the  other  executors,  had  proved  the  will  and  acted.  Jeremiah  Smith yr^s 
not  a  creditor  of  the  testator,  either  at  the  time  of  the  execution  of  the  will, 
or  of  the  testator's  decease :  and  he  had  no  interest  but  what  (if  any)  appeared 
on  the  face  of  the  will.  A  copy  of  the  will  accompanied  the  case ;  but 
Jeremiah  Smith  appeared  to  take  no  beneficial  interest  under  it.  The  question 
reserved  was,  whether  Susan  Smith  were  a  competent  witness  to  prove  the 
execution  of;  the  will  ?  If  she  were,  the  verdict  was  to  stand :  if  not,  a  verdict 
was  to  be  entered  for  the  defendant. 

Dampier,  for  the  plaintiffs,  maintained  the  competency  of  the  witness, 
whose  husband  took  no  interest,  either  by  way  of  legacy  or  residuum,  under 
the  will.  All  that  he  took  as  executor  was  a  burthensome  office,  which  could 
not  make  him  a  less  credible  witness  in  support  of  the  will.  He  cited  1  Mod. 
107,  Anon.,  where,  on  a  trial  at  bar,  Ld.  G.  J.  Hale  said,  that  an  executor 
might  be  a  witness  in  a  cause  concerning  the  estate,  if  he  had  no  interest  in 
the  surphisage ;  and  that  he  had  known  it  so  adjudged.  Lowe  v.  Jolliffe,  1 
Biac.  Rep.  965,  in  which  an  executor  in  trust(a)  who  had  acted  under  the  will 

(a)  He  had  also  a  legacy  under  the  will,  but  this  he  had  released,  in  order  to  be  a  wit« 
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was  permitted  to  prove  the  testator's  sanitj.  Ai^d  Lord  MansJiM  there  refer- 
red to  Holt  T.  Tyrrell,  1  Barnard.  Rep.  K.  B.  13.  S.  C.  in  1737,  where  on  a 
trial  at  bar  a  trustee  was  held  to  be  a  witness  without  rdeasing.  So  in  Goss 
V.  Tracy,  1  P.  Wins.  290,  it  was  declared  that  a  grantee,  being  only  a  bare 
trustee  was  a  good  witness  to  prove  the  execution  of  the  deed  to  himself. 
Lastly,  in  Goodtiik  t.  Welford,  Dougl.  139,  an  executor  who  had  acted,  who  was 
also  devisee  of  a  reversionary  interest  in  copyhold  under  the  will,  having  sur- 
rendered that  interest  to  the  use  of  the  heir,  who,  however,  had  refused  to  accept 
the  surrender,  was  held  a  competent  witness  to  prove  the  testator's  sanity,  being 
considered  as  an  executor  taking  no  beneficial  interest ;  and  though  in  /fm^ 
son  V.  ICersey,{a)  Ld.  Camden,  when  Chief  Justice  of  C  B.,  differed  from  the 
rest  of  the  Court,  and  from  the  doctrine  of  Ld.  Mansfield  in  Wyndham  v.  Chet" 
utynd,  1  Burr.  414,  1  Blac.  R.  95,  as  to  the  construction  of  the  word  credible 
in  the  Stat,  of  frauds,  39  Car.  3.  c.  3.  s.  S,  requiring  the  atteatation  of  three 
credible  witnesses  to  a  will  of  lands ;  yet  that  does  not  affect  this  case  where 
the  executor  took  no  beneficial  interest.  Neither  can  this  case  be  affected  by 
the  Stat.  35  Geo,  3.  c.  6,  even  supposing  the  appointment  of  an  executor  could 
be  considered  as  an  ap|>ointment  within  that  statute,  which  it  seems  not  to  be. 
[Lord  EUenborough,  C.  J.  An  executor  could  not  be  a  witness,  if  he  were 
suing  or  sued  as  a  party  in  a  cause,  because  he  would  be  interested  in  the 
co6ts.(6)1  The  decree  m  Chancery  would  not  be  evidence  to  affect  any  i^aes* 
tion  on  the  proof  of  the  will  in  the  Commons. 

LiitledaU,  contra,  said,  that  the  only  interest  in  the  witness  that  he  could 
suggest  was,  that  if  a  suit  were  instituted  in  the  Commons  by  Sir  Robert 
Bromley  against  the  executors  to  make  probate  of  the  will,  the  decree  in  this 
case  would  be  evidence  against  him.     But 

Le  Blanc,  J.  said,  that  the  only  question  here  was,  whether  this  were  a 
good  will  of  land  :  and  whatever  the  decision  might  be,  it  would  not  affect  any 
question  concerning  the  probate  in  the -Commons. 

And  all  the  Court  agreed  upon  the  principal  point,  that  the  will  was  well 
proved  in  this  case.  Lord  EUenborough,  C.  J.  said,  that  the  point  had  been 
decided  so  long  ago  as  Lord  Hale's  time,  that  an  executor,  having  no  interest 
in  the  surplus,  was  a  good  witness  to  prove  the  will  in  a  cause  concerning  the 
estate :  and  this  had  been  followed  by  other  decisions  to  the  same  effect.  Here 
the  executor  took  no  interest  under  the  will,  but  only  a  burthensome  office. 
The  other  Judges  concurring,  Postea  to  the  Plaintifli. 


Tenny,  on  the  Demise  of  Seth  Agar,  v.  BeDJamin  Preston  Agar 

and  Another. 

12  East,  253.    May  15, 1810. 

Under  a  devise  of  landa  to  the  testator's  aon  and  bis  heirs  for  ever ;  as  to  part  of  the  lands 
upoD  condition  that  he  should  pay  to  the  testator's  dang bter  IfU,  a-year  till  she  came 
or  age^  and  then  pay  her  3002. ;  and  in  default  of  payment,  that  she  should  enter 
upon  and  enioy  the  said  part  to  her  and  her  heirs  forever :  and  in  case  his  son  aiid 
daughter  both  died  without  leaving  any  child  or  issue,  he  devised  the  reversion  and  in- 
heritance of  all  the  lands  to  another :  held  that  the  devise  over  was  not  an  executory 
devise,  but  a  remainder  limited  after  auccessive  estates  tail  of  the  son  and  also  of  the 
daughter  by  implication  ;  the  intent  being  apparent  that  the  devise  over  should  not  take 
effect  till  after  the  failure  of  the  issue  of  the  son  and  daughter,  and  that  it  should  then 
take  effect;  and  this  being  the  only  construction  which  would  give  effect  to  such  intent 
consistently  with  the  whole  of  the  will  taken  together. 

IN  ejectment  for  lands  in  the  county  of  York  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  following  case. 

(•)  £.  5  G.  3,  in  C.  B.  4  Bum's  Ecci.  L.  86,  4th  ed.  [Cited  by  Hoemer,  arguendo,  in 
Camwell  ▼.  Isham,  1  Day  35,  and  inserted  at  large  in  a  note  p.  41  to  88  from  a  mann- 
Boript  copy  furnished  by  that  gentleman.] 

(i)  Vide  Mati  v.  Ward,  2  Atk.  229. 
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John  Agatf  being  seised  in  fee  of  the  premises  in  question,  in  1737,  devised 
to  his  only  son  JoAn  Agar^  and  his  right  heirs  for  ever,  a  certain  house,  build- 
ings, lands,  &c.  in  the  lordship  of  HoUhy ;  and  also  9  other  closes  in  the  pos- 
session of  a  certain  tenant  in  the  same  lordship ;  and  then  the  wUI  proceeded, 
**  which  last-mentioned  9  doses  I  hereby  give  to  the  said  John  Agar  snd  Au 
hdrs  for  ever,  upon  this  condition  only,  that  he  shall  yearly,  by  balf*yearly 
payments  at  Mickadma$  and  Ladf^ay^  pay  to  my  daughter  Elixabtth  Agar^ 
his  only  sister,  the  foil  and  just  sum  of  12/.  a  year,  limited  to  her,  until  she 
shall  attain  the  age  of  21  years,  and  atler  that  age  to  pay  her  900/.  in  lieu 
thereof,  and  in  full  of  her  portion,  and  for  default  of  payment  of  any  part  so 
limited  and  bequeathed  to  her,  she  shall  enter  into  the  said  9  closes,  or  any 
part  thereof  in  the  name  of  the  n^hole,  and  shall  enjoy  them  all  to  her  and  her 
heirs  for  ever  in  case  of  non-payment  or  non-performance  as  afore  limited,  but 
not  otherwise.  And  in  ease  my  said  son  and  daughter  both  happen  to  die 
without  having  any  child  or  issue,  lawfully  begotten,  or  to  be  begotten,  then 
and  in  such  case  only,  I  give  and  devise  the  reversion  and  inheritanee  of  all  my 
said  buildings,  lands,  atid  hereditaments  whatever,  in  Holthy  aforesaid,  to  my 
cousin,  Richard  Agar,  and  to  his  right  heirs  for  ever."  And  the  testator  mide 
his  son  and  daughter  joint  executor  and  executrix.  The  testator  died  in  1737, 
leaving  his  son  and  daughter,  and  Richard  Agar  him  surviving.  And  there- 
upon John  Agar  the  son  entered  upon  and  enjoyed  the  premises  until  his  death 
in  1807,  having  duly  performed  the  conditions  in  the  will  contained.  In  TWii- 
ity  18  Geo.  3,  John  Agar  duly  suffered  a  Recovery  of  all  the  premises,  in 
which  he  and  his  sister  EUxdbeth  were  the  vouchees:  and  declared  the  uses 
thereof  to  himself  in  fee :  and  afterwards,  by  his  will  duly  executed,  devised 
the  same  to  the  defendants  in  fee,  who  are  now  in  possession  thereof.  Elizas 
beth  Agar  died  in  the  life  time  of  her  brother  ;  and  neither  of  them  had  any 
issue. .  Seth  Agar  is  the  heir  at  law  of  Richard  Agar  the  devisee  in  fee  named 
in  the  will  of  JoAn  Agar  the  father ;  which  Richard  Agar  was  the  heir  at  law 
of  John  Agar  the  father  next  after  his  said  son  and  daughter.  The  question 
reserved  was,  Whether  Seth  Agar  were  entitled  to  recover  ?  If  he  were,  the 
verdict  was  to  stand  ;  if  not,  a  verdict  was  to  be  entered  for  the  defendants : 
and  the  real  question  was.  Whether  the  devise  over  to  Richard  Agar  were  an 
executory  devise,  after  an  estate  in  fee  to  John  Agar,  and  consequently  not 
barrable  by  the  recovery :  or  whether  such  devise  over  being  limited  to  take 
effect  in  case  the  son  and  daughter  died  without  leaving  issue,  operated  as  a 
restriction  upon  the  prior  limitations  to  the  son  and  daughter  and  their  heirs 
respectively,  so  as  to  give  to  John  Agar  an  estate  tail  only,  and  to  raise  by 
implication  an  estate  tail  in  EUzabeth ;  in  which  case  the  recovery  would  bar 
the  devise  over. 

Holroyd,  for  the  plaintiff,  contended  that  the  first  express  devise  to  the  son 
in  fee,  and  also  the  devise  of  the  nine  closes  to  him  in  fee  on  condition,' and 
on  his  non-performance  of  that  condition,  the  devise  over  to  the  daughter  in 
fee,(a)  were  not  restrained  to  estates  tail  by  the  subsequent  devise  over  being 
"  in  case  the  son  and  daughter  died  without  leaving  any  child  or  issue :  but 
that  such  subsequent  devise  over  to  Richard  Agar  was  an  executory  devise, 
and  not  too  remote ;  and  therefore  not  barrable  by  the  recovery  suffered  by  the 
son  and  daughter.  The  limitation  over  to  R,  A,  is  not  simply  upon  the  death 
of  John,  the  son,  without  leaving  issue,  but  also  in  default  of  Elizabeth  leaving 
issue,  to  whom  no  estate  was  before  given  except  upon  the  breach  of  condition 
by  her  brother  John ;  and  therefore  no  estate  tail  can  be  raised  in  her  by  im- 
plication ;(6)  neither  can  it  operate  to  cut  down  to  an  estate  tail  the  prior 
devise  to  the  son  in  fee ;  for  the  devise  over  is  upon  an  event  which  does  not 
affect  the  estate  given  to  him,  namely  upon  the  death  of  the  daughter  as  well 
as  the  son  without  leaving  issue ;  and  therefore  the  devisee  of  the  son  would 

(a)  Tbia  is  a  good  limitation  over.     Hainsvoarth  r^ Pretty,  Cro.  Eliz.  919. 

(b)  Gardner  v.  Sheldon,  Vaugh.  279. 1  £q.  Cat.  Abr.  197. 
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take  during  the  contiDuanoe  of  issue  of  the  daughter.  It  is  clear,  that  the 
testator  first  meant  to  give  the  son  a  fee;  and  the  fee  being  given  by  express 
words  to  one  who  was  heir  at  law,  the  intent  to  disinherit  him,  either  in  whole 
or  in  part,  ought,  as  is  said  in  Wilis  case,  6  Rep.  16,  b.,  and  in  Goodrigkt  v. 
Goodridge,  VflWes,  374,  to  be  clear  and  manifest;  otherwise  the  Court  will 
not  restrain  the  legal  and  proper  meaning  of  the  words.  And  here  there  is  no 
necessary  intendment  as  there  was  in  the  latter  of  those  cases,  where  the  devise 
over  to  the  younger  son  was  if  the  eldest  died  without  heirs;  who  could  not 
die  without  heirs  while  his  younger  brother,  or  any  of  his  descendants,  were 
living ;  and  therefore  the  testator  must  have  meant  heirs  of  the  body.  The 
death  of  the  son  and  daughter,  without  leaving  issue,  only  marks  the  time,  as 
was  said  in  Gardner  v.  Sheldon,  when  the  land  should  come  to  the  devisee  over. 
In  some  cases(a)  where  the  devise  over  has  been  to  the  heir  at  law  after  the 
death  of  another,  such  as  the  testator's  wife,  that  has  been  held  to  give  an 
estate  for  life  by  implication  to  the  person  on  whose  death  only  the  heir  was  to 
take  :  but  that  rule  would  not  apply  to  the  devisee  over  in  this  case,  who  would 
only  have  heed  heir  at  law  after  the  death  of  the  son  and  daughter  and  their 
descendants,  and  therefore,  for  this  purpose,  is  no  more  than  a  stranger :  and 
it  is  clear,  that  no  such  implication  can  arise  where  the  devise  over  is  to  a 
stranger  after  the  d^ath  of  another  without  issae.(6)  The  devise  over  must 
be  either  an  executory  devise  as  to  o/Z  or  to  none  of  the  prior  estates  given : 
and  if  not  an  executory  devise,  it  must  be  a  remainder  after  an  estate  tail : 
but  as  burthens  were  imposed  upon  the  son  in  respect  of  part  of  the  property 
devised  to  him,  if  he  were  only  to  take  an  estate  tail,  he  might  be  a  loser.  An 
annuity  is  to  be  paid  to  the  sister  till  she  comes  of  age,  and  then  a  gross  sum. 
[Lord  Ellenborough,  C.  J.  The  12/.  to  be  paid  to  her  annually  is  nothing 
more  than  interest  at  4/.  per  cent,  for  the  principal  sum  of  300/.  to  be  paid  to 
her  when  she  comes  of  age.  Bayley,  J.  If  she  got  the  estate  itself,  she 
would  have  that  out  of  which  the  payment  was  to  be  made.]  To  give  the  sis* 
ter  an  estate  tail  by  implication  would  be  to  give  her  the  property  in  one  event, 
when  the  testator  has  declared  that  she  should  only  have  it  in  another  event. 
The  devise  over  being  upon  the  event  of  the  son  and  daughter  dying  without 
leaving  issue ;  in  Qrder  to  give  effect  to  these  words,  it  is  not  necessary  to 
imply  an  estate  tail  in  the  son ;  for  coupling  them  with  the  estate  in  fee  before 
expressly  devised  to  him,  he  would  still  take  a  fee  determinable  on  the  contin- 
gency of  himself  and  his  sister  dying  without  leaving  issue;  the  remainder 
over,  therefore,  would  be  a  contingent  remainder,  and  as  such  would  be  des- 
troyed by  the  recovery.  The  devise  over  is  of  the  reversion  immediately  upon 
the  happening  of  the  event,  which  word  reversion  was  held  in  Bailis  v.  GaU, 
2  Yes.  48,  51,  to  pass  the  whole  estate:  but  if  the  son  and  daughter  took  es- 
tates tail,  it  would  only  pass  a  future  interest  liable  to  be  defeated  at  any  time 
by  the  act  of  the  tenants  in  tail.  The  devise  over  is  after  a  dying  without 
leaving  issue ;  and  there  has  been  no  case  deciding  that  those  words,  even  as 
applied  to  Jreehold  estate,  extend  to  an  indefinite  failure  of  issue:  especially, 
where  such  a  construction,  by  giving  an  estate  tail  to  the  first  taker,  would 
enable  him  immediately  to  defeat  the  devises  over,  contrary  to  the  intent  of 
the  testator.  In  Forth  v.  Chapman^  1  P.  Wms.  663,  a  dying  without  leaving 
issue  was  held  to  be  confined  in  the  case  of  a  term  to  the  time  of  the  death : 
and  though  a  distinction  was  there  taken  between  the  devise  of  a  term  and  of 
a  freehold ;  and  in  Walter  v.  Drew,  Com.  Rep.  372,  a  devise,  that  if  William 
the  testator's  eldest  son  die  "  and  leave  no  issue  of  bis  body,"  then  the  lands 
of  inheritance  should  go  to  the  younger  son,  was  held  to  give  an  estate  tail  by 
necessary  implication  to  William,  who  was  heir  at  law ;  yet  that  went  upon 
the  ground  that  the  testator's  intent  would  otherwise  be  defeated :  and  in 

{a)  Vide  13  H.  7.  17  jpl.  22,  and  Willes,  373. 

(ff)  He  referred  to  6  CraiDe'i  Dig.  tit.  Devise,  ISl,  as  collecting  the  cases  on  this  sub- 
ject. 
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Porter  ▼.  BradUffi{a)  Lord  Kenyan,  upon  a  review  of  all  the  authorities, 
thought  there  was  no  ground  for  making  a  distinction  between  the  devise  of 
freehold  and  chattel  interests,  and  that  those  words  should  be  construed  to 
mean  a  dying  without  leaving  issue  at  the  time  of  the  death ;  though  in  that 
case,  he  also  relied  upon  the  additional  words  ''  leaving  no  issue  behind  him" 
It  does  not  appear,  however,  how  the  words  "  behind  him  "  can  carry  the  sense 
of  the  word  leaving  farther ;  as  the  word  leaoe  applied  to  the  subject  matter 
necessarily  means  leave  behind,  or  leave  surviving ;  for  if  the  issue  do  not  sur- 
vive, the  party  dying  cannot  be  said  to  leave  issue  :  at  least  in  cases  where  a 
different  construction  is  not  necessary  to  give  effect  to  the  manifest  intention 
of  the  testator,. as  in  Walter  v.  Drew.  And  this  has  since  been  acted  upon  in 
Roe  V.  Jefery,  7  Term  Rep.  589 :  and  Lord  C.  J.  WilmoVs  reasoning  in  de» 
liver ing  the  opinion  of  the  Judges  to  the  house  of  Lords  in  KtiUy  v.  Fou>UT(b) 
strongly  supports  the  same  conclusion  upon  the  effect  of  the  word  having. 
And  here  it  will  best  effectuate  the  whole  intent  of  the  will  to  confine  the 
words  to  a  dying  without  leaving  issue  at  the  time  of  the  death. 

Richardson,  contra,  was  stopped  by  the  Court. 

Lord  Ellenborovgh,  C.  J.  We  have  heard  a  laborious  and  ingenious  argu- 
ment, which  has  endeavoured  to  cloud  an  mtention  as  distinctly  and  plainly 
expressed  as  a  testator  could  have  done,  and  which,  if  not  expressed  in  terms, 
is  plainly  to  be  inferred  from  the  whole  of  the  will.  Nothing  can  be  clearer 
than  that  Richard  Agar  was  not  intended  to  take  any  thing  until  the  issue  of 
the  testator's  son  and  of  his  daughter  were  all  extinct :  and  then  the  question 
is,  whether  upon  the  words  of  the  will  an  estate  tail  can  be  raised  in  them. 
The  words  first  used  would  certainly  carry  a  fee,  ''  to  John  Agar  and  his  heirs 
for  ever,'*  &c.  unless  by  the  subsequent  words  it  appears  that  he  meant  to  give 
them  a  less  estate :  but  it  is  not  necessary  to  cite  cases,  such  as  Porter  v. 
Bradley,  to  shew  that  such  word  may  receive  a  narrower  construction,  if  by 
subsequent  words  it  manifestly  appear  that  the  testator  so  intended.  Here, 
then,  the  testator  proceeds  to  annex  a  condition  to  the  devise  of  the  nine 
closes  to  his  son,  thai  he  should  pay  to  his  daughter  till  she  came  of  age  12/. 
a-year ;  which  is  at  the  rate  of  4  per  cent,  upon  the  90bZ.  which  he  was  to  pay 
her  when  of  age :  and  provides,  that  in  default  of  payment  she  should  enter 
into  the  nine  closes  and  enjoy  them  to  her  and  her  heirs  for  ever  :  and  then 
follow  the  material  words,  which  shew  an  intention  to  narrow  into  estates  tail 
the  estates  in  fee  before  given  to  the  son  and  to  the  daughter.  "  And  in  case 
**  my  said  son  and  daughter  both  happen  to  die,  without  leaving  any  child  or 
**  issue,  dLC.  then,  and  in  such  case  only,  I  devise  the  reversion,  dc.c.  to  my 
**  cousin  Rd,  Agar**  in  fee.  The  estate  therefore  to  Richard  Agar  was  only 
to  commence  af\er  the  extinction  of  the  lines  of  issue  of  his  own  son  and 
daughter  :  and  that  intent  can  only  be  effected  by  giving  to  the  son  and  daugh- 
ter successive  estates  tail.  And  it  is  unnecessary  to  wander  beyond  the  case 
in  judgment  before  us  in  search  of  the  intent  of  other  testators  in  other  cases, 
when  the  intent  of  this  testator  speaks  so  plainly  in  the  will  in  question.  The 
consequence  is,  that  the  son,  being  tenant  in  tail,  was  entitled  to  suffer  the  re- 
covery stated,  which  has  barred  the  remainder  to  Richard  Agar, 

Grose,  J.  Though  the  word  heirs,  prima  facie,  carries  the  fee,  yet  it  has 
been  long  settled,  that  it  may  be  restrained  by  other  words  shewing  such  an 
intent  to  mean  heirs  of  the  body ;  and  the  words  of  the  devise  over,  just  men- 
tioned by  my  Lord,  shew  that  it  was  intended  to  be  so  restrained  in  this  case  : 
that  would  give  the  son  an  estate  tail,  and  then  the  recovery  suffered  by  him 
barred  the  remainder. 

(a)  3  Term  Rep.  143 ;  but  see  Daintry  v,  Daintry,  6  Term  Rep.  314,  iDd  ^hat  wai 
said  by  Lawrence,  J.  in  Doe  v.  Cooke,  7  East,  271. 

(6)  VVilmot's  Rep.  298.  See  from  p.  309,  to  314.  See  upon  the  same  subject,  but  with 
varying  application  according  to  the  apparent  intent,  Wood  v.  Baron,  1  East,  259.  Biggt 
V.  Bensley,  1  Bro.  Cb.  Cas.  190,  and  Doe  v.  ElUs,  9  East,  386. 
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Lx  Blanc,  J.  The  plaintiff  mast  make  out  that  John  Agar,  the  sod,  took 
a  fee  with  an  executory  devise  over  in  fee  to  Rd.  Agar ;  for  if  John  took  an 
estate  tail,  or  if  the  limitation  over  were  a  contingrent  remainder,  and  not  an 
executor/  devise,  Richard  waa  barred  bj  the  recover/  suffered.  Now,  the 
estate  is  first  limited  to  John  and  his  heirs  for  ever ;  and  if  the  will  stopped 
there,  he  would  of  course  take  the  fee :  but  aAer  providing,  that  in  case  of 
failure  of  payment  by  the  son  of  the  sums  mentioned  to  the  daughter,  she 
should  enter  and  enjoy  the  nine  closes  to  her  and  her  heirs  for  ever,  the  will 
proceeds  **  aud  in  case  my  son  and  daughter  both  happen  to  die  without  lear- 
ing  any  child  or  issue,  dLC.  ;*'  then  he  devises  the  reversion  and  inheritance  to 
Richard  in  fee.  Upon  these  words  the  plaintiff's  counsel  is  driven  to  contend, 
that  the  intention  of  the  testator  was,  that  the  son  should  take  such  an  estate, 
that  supposing  the  daughter  to  have  lived  and  had  issue,  and  the  son  to  have  died 
without  having  any  i^iie,  he  could  have  devised  the  estate  away  from  the  daogh- 
ter  and  her  issue  to  a  stranger,  who  would  have  been  entitled  to  hold  so  long  as 
any  issue  of  the  daughter  continued  in  being.  But  to  be  driven  to  argue  for  such 
a  construction  of  the  intention  of  the  testator  in  this  will,  as  necessary  to  give  the 
son  a  fee,  shews  that  the  testator  did  not  intend  to  give  him  a  fee.  On  the  con- 
trary, his  intent  appears  clearly  to  have  been,  that  the  estate  should  not  go  over 
till  failure  of  issue  of  his  son  and  daughter  ;  and  that  would  give  the  son  and 
daughter  estates  taiHn  succession.  And  it  is  a  known  rule  of  law  in  the  construc- 
tion of  wills,  that  if  a  devise  over  can  take  effect  as  a  remainder,  it  shall  not  be 
taken  to  be  an  executory  devise.  There  is  no  case  where  the  words  "  die  with- 
out having  issue,"  simply  have  been  adjudged  to  mean  "  without  leaving  issue  at 
the  time  of  the  death  :'*  in  Porter  v.  Bradley  there  were  also  the  words  behind  him. 

Batley,  J.  The  true  construction  of  this  will,  and  such  as  will  best  an- 
swer the  apparent  intention  of  the  testator,  is,  that  John  Agar,  the  son,  should 
take  an  estate  tail  only,  with  remainder  in  tail  by  implication  to  his  sister, 
with  remainder  in  fee  to  Richard  Agar.  That  makes  all  the  estates  legal 
estates,  and  the  devises  over  estates  in  remainder ;  and  it  is  a  settled  rule,  that 
no  devise  over  shall  be  construed  to  be  an  executory  devise,  which  can  take 
effect  as  a  remainder.  The  testator  first  devises  his  estate  to  his  son  and  bis 
heirs  for  ever :  that  would  give  him  a  fee :  but  afterwards  he  gives  it  over 
upon  a  dying  without  leaving  issue  of  his  son  and  daughter ;  and  that  will 
narrow  the  former  devise  to  an  estate  tail,  unless  it  appeared  clearly  to  have 
been  the  testator's  intent  to  look  to  a  dying  without  leaving  issue  at  the  time 
of  the  son's  death,  and  not  to  an  indefinite  failure  of  issue :  and  to  shew,  that 
the  word  leaving  is  relied  upon ;  but  it  appears  that  the  testator  looked  not 
merely  to  his  son  dying  without  issue,  but  to  his  daughter  also  dying  without 
issue,  before  the  devise  over  was  to  take  effect ;  which  latter  could  only  be 
for  the  sake  of  benefiting  his  daughter  and  her  issue ;  and  the  only  way  in 
which  that  can  be  done  is  by  giving  her  an  estate  tail.  It  is  argued,  indeed, 
that  he  merely  meant  by  that  to  extend  the  estate  given  to  the  son,  so  as  to 
enable  him  to  dispose  of  it  so  long  as  any  issue  of  his  own  or  of  his  sister's 
continued :  but  that  is  not  the  natural  way  of  accounting  for  the  introduction 
of  those  words.  Suppose  John  Agar^  the  son,  had  died  leaving  issue,  which 
issue  had  died  immediately  after;  and  then  the  daughter  had  died  without 
issue;  yet  according  to  the  plaintiff's  construction,  Richard  Agar  would 
take  nothing,  because  the  event  would  not  have  happened  on  which  he  con- 
tends that  the  devise  over  was  to  take  effect ;  and  yet  it  is  plain  that  the  tes- 
tator meant  the  devise  over  to  take  effect  in  such  an  event.  Therefore,  to 
effectuate  his  intention  the  son  and  daughter  must  take  estates  tail,  with  re* 
raainder  over  to  Richard  Agar,  The  words  dying  without  issue,  or  without 
leaving  issue,  are  to  a  certain  extent  equivocal ;  but  they  may  be  explained  by 
other  parts  of  the  will :  and  here  there  appears  to  be  a  clear  intent  to  give  an 
estate  tail  to  the  spn,  with  a  remainder  in  tail  to  the  daughter ;  and  a  remain- 
der over  in  fee  to  Richard  Agar,  Postea  to  the  Defendants. 
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Amhurst  v.  Skynner. 

12East»263.     Maj  15, 1810. 

Ad  anDQity  granted  by  one  who  'was  mortgagor  in  fee  in  poaaeiaion  of  land«,  on  wfaich 
it  was  secured,  of  greater  annual  value  than  the  interest  of  the  mortgage  and  the  an- 
nuity, is  within  the  exception  of  the  8th  section  of  the  anbuity  act,  17  G.  3.  o.  26,  as  a 
grant  of  an  annuity  by  one  who  was  seised  in  fee  simple;  and  therefore  no  memorial  of 
It  need  be  inrolled:  the  seisin  in  fee  there  excepted  extending  in  parity  of  reason  to 
equitable  as  well  as  Ugal  estates.  And  though  a  replication  alleging  that  the  grantor 
was,  at  the  time  of  the  annuity  granted,  seised  in  fee  simple  in  possession  of  the  premi- 
ses on  which  the  annuity  was  chared,  would,  abstracted  from  the  auhject  matter,  by 
the  mere  force  of  the  words  seised  m  fee  simple^  be  considered  as  alleging  a  2sfa^  seisin 
yet,  with  reference  to  the  subject  matter,  and  to  the  plea,  to  which  it  was  an  answeri 
which  alleged  that  the  grant  Was  made  aAer  the  annuity  act,,  and  that  no  memorial  of 
it  was  inrolled  according  to  that  act;  it  shall  betaken  to  mean  such  sn  estate  as  is 
deemed  to  be  a  seisin  in  fee,  within  the  construction  of  those  words  in  the  annuity  act. 

IN  replevin,  the  defendant  avowed  the  taking  of  growing  crops  as  a  distress 
for  the  arrears  of  an  annuity  of  50/.  granted  by  the  plaintiff  to  the  defendant, 
by  indenture  dated  5th  of  May  1804,'  and  issuing  out  of  and  charged  upon 
the  lands  mentioned  in  the  declaration  and  other  lands,  for  three  lives  still 
existing.  The  plaintiff  pleaded,  Ist,  non  est  factum.  2ndly,  That  the  wd 
Indenture  was  made,  and  the  annuity  granted,  after  the  act  of  the  17  Geo.  3. 
c.  26,  for  registering  the  grants  of  li^  annuities,  and  that  no  memorial  was 
inrolled  within  20  days  after  the  execution  of  the  indenture,  according  to  (he 
direction  of  that  act  3dly,  That  the  plaintiff  was  not,  at  the  time  of  making 
the  indenture,  and  of  the  grant  of  the  annuity,  seised  in  fee  simple  or  in  fee 
tail  in  possession  of  the  premises  on  which  the  annuity  was  charged  and  secured, 
or  of  any  part  thereof,  which  was  or  were  of  equal  or  greater  annual  value 
than  the  annuity :  and  that  no  memorial  of  the  indenture  was  inrolled  accord- 
ing to  the  act.  There  was  a  4th  plea  in  substance  the  same  as  the  third. 
Replication  to  the  2d  plea,  that  the  plaintiff  was  at  the  time  of  making  the 
indenture  and  of  the  grant  of  the  annuity  seised  in  fee  simple  in  possession  of  the 
premises  upon  which  the  annuity  was  charged  and  secured,  and  which  were 
then  of  greater  annual  value  than  the  annuity.  And  the  like  replications  to 
the  3d  and  4th  pleas.  Rejoinder  to  the  replication  to  the  2d  plea,  that  the 
plaintiff  was  not  seised  in  fee  simple  in  possession  of  the  said  premises,  dtc. 
in  manner  and  form  as  alleged  in  that  plea :  on  all  which  issues  were  joined ; 
and  at  the  trial  before  Lord  Elleuborough,  C.  J.  in  Kent^  a  verdict  was  found 
for  the  defendant  on  the  non  est  factum,  and  also  on  the  other  issues,  subject 
to  the  opinion  of  the  Court  on  this  case. 

The  plaintiff,  long  before  the  grant  of  the  annuity  in  question,  was  seised  in 
fee  simple  in  possession  of  the  premises  on  which  the  annuity  was  secured, 
and  on  which  the  distress  was  taken ;  and  being  so  seised,  by  indentures  of 
lease  and  release  of  the  7th  and  8th  of  May  1793,  and  of  the  19th  and  20th 
of  Jan,  1796,  between  the  plaintiff  and  W,  WUhns,  conveyed  the  whole  of 
the  premises  to  Wilkins,  kis  heirs  and  assigns,  by  way  of  mortgage  in  fee, 
subject  to  a  proviso  for  redemption  thereof  on  payment  of  the  several  sums  of 
6000/.  and  5500/.,  with  interest,  at  certain  days  therein  mentioned  long  before 
the  granting  of  the  annuity  in  question.  By  indentures  of  lease  and  release 
of  the  3d  and  4th  of  March  1802,  the  release  being  of  three  parts,  between 
Win,  Crisp,  Wm,  Randall  and  Thomas  Wilders,  (the  executors  and  devisees 
in  fee  in  trust  of  Wm.  Wilkins  then  deceased)  of  the  first  part ;  the  plaintiff, 
of  the  second  part ;  and  Wm,  Walter,  of  the  third  part ;  after  reciting  thai 
Walter  had  advanced  14,000/.  to  the  plaintiff,  out  of  which  the  plaintiff  had 
paid  4240/.  to  Crisp,  Randall,  and  Wilders,  they,  Crisp,  Randall,  and  Wilders, 
by  the  direction  of  the  plaintiff,  and  the  plaintiff  for  himself,  conveyed  a  part  of 
the  premises  to  Walter,  his  heirs  and  assigns,  by  way  of  mortgage  in  fee,  sub* 
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ject  to  a  proviso  for  redemption  upon  the  transfer  by  the  plaintiff  of  20,51  IZ. 
lis.  lie/.  3  per  cent.  cons,  on  the  4th  of  March  1803,  to  Walter,  and  payment 
of  interest  in  the  mean  time  on  the  14,000/.  The  mortgage  deeds  contained 
the  usual  proviso  for  quiet  enjoyment.  No  stock  had  been  transferred  pursu- 
ant to  the  provisQ,  and  the  principal  sums  due  upon  the  mortgages,  together 
with  a  considerable  portion  of  the  interest  thereon,  were  unpaid  at  the  time  of 
the  grant  of  the  annuity ;  and  the  legal  estate  tn  fee  simple  in  the  premises 
then  was  in  Crisp,  Randall,  and  WiUters,  and  in  WaUer,  respectively,  by  vir- 
tue of  their  several  mortgages,  subject  to  the  plaintiff's  equity  of  redemption 
as  mortgagor  in  fee  simple.  On  the  5th  of  May  1804,  the  plaintiff,  being 
entitled  to  such  equity  of  redemption,  granted  the  annuity  in  question  by  the 
deed  stated  in  the  pleadings,  but  no  memorial  thereof  was  enrolled  pursuant 
to  the  Stat.  17  G.  3.  c.  26.  The  lands  on  which  the  annuity  were  secured 
were,  at  the  time  of  the  grant,  of  greater  annual  value  than  the  annuity  and 
the  interest  payable  on  the  above  mortgages ;  and  the  plaintiff,  at  the  time  of 
such  grant,  was  in  the  actual  possession  of  a  part  of  the  premises  of  greater 
annual  value  than  the  annuity.  If  the  defendant  were  entitled  to  recover,  the 
verdict  for  him  on  all  the  issues  was  to  stand ;  if  not,  a  verdict  was  to  be 
entered  for  the  plaintiff  on  the  two  last  issues^ 

Bametoall,  for  the  plaintiff,  contended,  first,  that  one  who  bad  mortgaged 
in  fee  before  the  grant  of  an  annuity  could  not  be  said  to  he  seised  in  fee  with* 
in  the  8th  clause  of  the  annuity  act  17  G.  3.  c.  26,  which  excepts  out  of  ibe 
operation  of  the  act  annuities  secured  on  lands  of  equal  or  greater  value 
whereof  the  grantor  was  seised  in  fee  simple  or  fee  tail  in  possession  at  the 
time  of  the  grant.     The  term  seised  does  not  apply  to  one  who  has  a  mere 
equitable  e^ate;  the  trustee  of  the  legal  estate  only  is  seised.     In  Halsey  v. 
Hales,  7  Term   Rep.   194,  the  father  who  ivas  tenant  for  life,  with  the 
ultimate  reversion  in  fee,  joined  with  his  son,  who  had  an  intermediate 
remainder  in  tail,  in  making  an  appointment  (the  power  of  doing  which 
was  reserved  to  them  by  the*  deed  to  lead  the  uses  of  a  prior   recovery 
suffered)  to  the  grantee  of  an  annuity  for  a  term  of  99  years  to  secure  an 
annuity  for  their  joint  lives;    which  was  held  to  be  within  the  exception 
in   question  :    but  there  the  father  and  son  jointly  had  the  entire  dominion 
over  the  whole  fee.     The  parties  there,  as  Lord  Kenyan  observed,  did  not 
want  the  protection  of  the  act :  "  they  had  the  controul  over  the  whole  estate, 
and  were  not  in  the  situation  of  persons  who  are  induced  from  the  imbecility 
of  their  title  to  grant  an  annuity  to  a  disadvantage."     But  that  is,  not  the  situa- 
tion of  a  mortgagor:  he  has  not  the  controul  over  his  whde  estate,  but  is 
frequently  a  necessitous  man,  who  wants  the  protection  of  the  act  as  much  as 
any  other.    The  evil  meant  to  be  remedied  was  the  secrecy  of  such  transactions 
with  persons  who  having  incumbered  properties  or  partial  interests  only  to 
dispose  of,  could  not  deal  with  annuitants  upon  equal  terms ;  the  Court,  there^ 
fore,  will  construe  the  act  so  as  to  further  the  remedy,  and  enlarge  the  enacting 
clauses  rather  than  the  exception.     A  mortgagor  holds  possession  of  his  estate 
at  the  pleasure  of  the  mortgagee,  who  may,  at  any  time,  enter,  and  hold  the 
estate ;  and  during  that  time  the  annuity  cannot  be  paid ;  a  risk  of  which  the 
grantee  may  avail  himself  to  demand  higher  terms  on  account  of  the  possible 
inconvenience  and  loss.     The  excepting  clause j  in  requiring  that  the  grantor 
should  be  seised  tn  possession,  must  have  intended  such  a  possession  as  he  was 
entitled  to  hold  against  every  other  person:  but  a  mortgagor,  though  in  pos- 
session in  fact,  has  in  law  only  a  reversionary  interest.     [Lord  EUenborovgh, 
C.  J.    The  words  tn  possession  seem  to  have  been  there  used  in  contradistinc- 
tion to  persons  seised  in  fee  simple  or  fee  tail  in  reversion.     This  question  was 
decided  by  Lord  Thurlow  in  Shrapnel  v.  Vernon,  2  Bro.  Ch.  Cas.  268,  who 
considered  equitable  estates  to  be  within  the  excepting  clause;  and  I  am  not 
aware  that  that  case  has  been  since  overruled :  it  seems  rather  to  have  been 
confirmed  by  Lord  Kenyon  in  Halsey  v.  Hales.]    He  suggested  that  a  case  was    . 
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itow  depending  in  Chaii6«1ry,  in  whteh  Shrapnel  V.  VefnoH  would  be  brought 
ttttder  revtlBion.  'Then,  M\y,  titfe  allegatton  in  the  pleadings  that  the  plaintiff 
wu  at  the  time  of  granting  the  annuity  seised  in  fee,  &lc,  must  be  takeh  to 
mean  that  he  was  seised  of  the  legal  e^t^te  in  fee,  dtc. ;  whereas  the  proof  is 
only  of  an  equitable  Seisin,  wbibh  does  not  support  the  allegation :  the  true 
nature  of  his  estate  ought*  %6  have  been  shewn. 

Lowes,  coalta.  The  twoquestions  made  resolve  themsel^s  into  one,  whether 
an  e({uiubl0  sefslh  ita  Ase-be  within  the  exception  of  the  annuity  act.  The  act 
does  n6t  say,  **  legaily  seised  in  fee,"  &c.,  nor  does  it  use  the  common  legal 
words  descriptive  of  a  fee,  ns  seised  in  his  demesne  as  of  fee,  but  merely  "  seised 
in  fu  ,*"  and  the  issue  k  in  the  same  general  words,  and  not  in  the  technical 
terms.  It  does  n^  sdy  *' granted oti  of  the  Itnds,"  but  ''secured  upon  the 
lands ;''  and  no  d6iibt  this  anhuity  is  secured  upon  the  lands,  apart  from  any 
question  open  the  annuity  act.  it  is  seetred  in  equity.  There  is  no  reason 
for  fetiering  equitable  seisins  in  fee  more  than  legal  seisins.  The  largest 
properties  are  oflen  subject  to  slight  charges,  which  pots  the  legal  estate  out  of 
the  owner  of  the  inheritance.  The  case  of  Shrapnel  v.  Vemoh  is  expressly 
in  point;  and  that  was  recognised  in  Hdlsey  v.  Hcdes,  which  was  a  mere 
power  of  appointment  in  the  father  and  son,  neither  of  whom  had  «  legal  seisin. 
Many  annuities  have  been  granted  on  the  faith  of  these  decisions. 

BamewW,  in  reply,  said,  that  Haiscy  v.  Hales  went  entirely  on  the  ground 
that  the  father  and  son  had  a  complete  power  over  the  fee  simple,  and  therefore 
the  case  did  not  come  within  the  reason  of  the  enacting  clauses ;  but  this  case 
is  within  the  mischief  meant  to  be  remedied  by  the  act.  The  construction  put 
upon  the  act  in  Shrapnel  v.  Vtmon,  as  applied  to  the  case  of  a  mortgagor  in 
fee,  has  hever  been  acted  upon  at  law. 

Lord  ELLEif BOROUGH,  C.  J.  Two  points  have  been  made;  first,  whether 
the  grantor  of  this  annuity  had  such  a  seisin  of  an  estate  in  fee  at  the  time  of 
the  grant  as  is  within  the  exception  in  the  last  clause  df  the  annuity  «ct,  so  as 
to  render  it  unnecessary  to  inrol  a  memorial  of  the  annuity  ?  Pe  had  before 
conveyed  this  estate  by  way  of  mortgage  in  fee  subject  toa  pro?'is6  for  redemp- 
tion, and  the  equity  of  redemption  remained  in  him.  And  the  case  dt^Shrnp* 
nel  V.  Venion  establishes,  that  there  is  no  difference  between  legal,  and  equit- 
able estates  in  the  construction  of  this  clause  of  the  act.  If  that  case  were 
well  decided,  it  makes  an  end  of  this  question.  Now,  upon  the  only  Occasion 
pointed  out  where  it  has  been  drawn  under  consideration,  wbtch  was  before 
this  court  in  Halsey  v.  Hale,  it  seems  to  be  affirmed  by  the  judgAaent  of  Lord 
Kenyan,  That  then  is  an  authority  sufficient  to  govern  this  6ase :  and  after 
so  many  years  have  elapsed  since,  and  when  many  other  annuitants  may  have 
acted  upon. the  faith  of  it,  we  ought  to  see  very  clearly  that  it  was  a  wrong 
construction  of  the  act  before  we  overturn  it.  But  it  is  now  too  late  to  recon** 
aider  the  point  on  general  reasoning,  as  if  it  were  res  Integra,  Lord  Kenyan 
in  the  latter  case  considered  the  e^tception  as  referring  to  persons  having  ready 
marketable  estates  to  sell,  over  which  they  had  the  controul,  and  that  equitable 
estates  were  equally  saleable  with  legat  estates  of  the  same  description  men- 
tioned in  theckmse  And  though  I  cannot  but  agree  with  Lord  Thurlow  in 
Shrapnel  V.  Vernon,  that  it  would  have  been  as  well  if  the  act  had  required 
annuities  of  all  descriptions  to  be  inrolled,  whatever  was  the  nature  of  the 
estates  on  which  they  were  secured  ;  yet  this  case  falls  within  the  construction 
which  has  been  put  upon  the  excepting  clause.  It  is  found,  that  this  estate  wa^ 
of  an  annual  value  more  than  sufficient  to  pay  the  annuity  and  the  interest  of 
the  mortgage.  Then,  with  respect  to  the  other  cbjection,  I  agree  with  the 
plairitiffe  counsel,  that  when  it  is  said  in  pleading,  that  a  party  was  seised  infee^ 
I  should  understand  by  that  a  legcd  seisin  in  fee  :  that  is  theobvious'andproper 
sense  of  the  words:  but  when  those  words  are  introduced,  as  they  are,  in  these 
pleadings  with  reference  to  the  inrolment  of  a  memorial  according  to  the  direc- 
tions of  the  annuity  act,  I  think  I  must  construe  them  secundum  subjectam  m«h 
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teriam,  as  connected  with  the  act  of  parliament  to  which  they  refer,  and  that 
those  words  must  have  the  same  construction  in  the  pleadings  as  they  have  in 
the  annuity  act  where  they  also  occur.  There  is  then  an  allegation  of  a  seisin 
in  fee,  with  reference  to  the  obligation  imposed  by  the  annuity  act  to  inrol  a 
memorial,  and  not  of  a  seisin  in  fee.  at  common  law.  However,  as  it  is  sug- 
gested that  the  same  question  upon  the  construction  of  the  act  is  now  depend* 
ing  in  a  case  in  Chancery,  should  the  propriety  of  the  decisions  itLSkrapnel  v. 
Vernon,  and  Hcdsey  v.  Hales  ^  be  called  in  question  in  that  court,  so  as  to 
shake  their  authority,  we  shall  have  an  opportunity  of  reconsidering  our  judg- 
ment in  the  course  of  the  term,  by  only  giving  judgment  nisi  at  present. 

Grose,  J.  The  true  question  raised  by  the  pleadings  is,  whether  the  grantor 
of  this  annuity  were  seised  in  fee  simple  in  possession  within  the  meaning  pf 
the  annuity  act,  at  the  time  of  the  grant  1  and  considering  what  the  object  of 
the  act  was,  and  the  general  words  used,  and  the  decisions  which  have  put  a 
construction  upon  those  words,  I  must  consider  it  as  an  allegation  of  a  seisin 
in  fee  with  reference  to  the  meaning  of  those  words  in  the  annuity  act,  which 
has  been  decided  to  include  an  equitable  seisin  in  fee.  And  not  being  pre- 
pared to  over-rule  those  decisions,  I  must  consider  such  a  seisin  to  be  sufficient 
to  take  the  case  out  of  the  act. 

Le  Blanc,  J.  The  first  question  is  upon  the  allegation  in  the  pleadings. 
The  second  plea  objects  to  the  grant  of  the  annuity  as  not  having  been  regis- 
tered according  to  the  directions  of  the  act :  the  replication  is  in  answer  to 
that,  and  alleges  that  the  grantor  was  seised  in  fee  simple  in  possession  of  the 
premises  at  the  time  of  the  grant :  and  that  brings  it  to  the  question  whether 
he  were  so  seised  within  the  meaning  of  the  annuity  act ;  and  is  the  same  as 
if  the  allegation  had  been  that  he  was  so  seised  within  the  meaning  of  that  act. 
Then  the  second  question  arises,  whether  a  party  seised  of  an  equitable  estate 
in  fee  be  .within  the  exception  of  the  8th  clause  t  And  that  was  expressly 
decided  in  the  affirmative  by  Lord  Thurlow'm  Shrapnel  v.  Vernon  f  and  when 
it  came  under  consideration  again  ii|  this  Court,  in  Hahey  v.  Haiti,  Lord 
Kenyan  adopted  that  decision,  and  held  that  a  legal  seisin  in  fee  was  not  neces- 
sary to  bring  the  case  within  the  exception.  When,  therefore,  a  construction 
has  been  put  upon  a  modern  act  of  parliament,  within  eleven  years  aflfer  the 
passing  of  it,  and  persons  have  acted  upon  the  faith  of  it,  and  when  that  decis- 
ion has  been  recognized  ten  years  afterwards,  we  must  now  consider  ourselves 
bound  by  it,  and  that  a  party,  who  was  seised  of  an  equitable  estate  in  fee  at 
the  time  of  granting  the  annuity,  was  seised  infe^  within  the  meaning  of  the 
annuity  act 

Bayley,  J.  At  the  time  when  the  annuity  act  passed,  it  was  considered 
that  persons  having  only  life  estates  were  under  great  disadvantage  in  going 
into  the  market  to  raise  money  by  the  grant  of  annuities,  and  it  was  to  benefit 
and  protect  persons  of  that  description  that  the  act  was  passed  :  and  therefore 
an  exception  was  made  of  persons  who  were  seised  of  estates  in  fee  simple  or 
fee  tail  in  possession.  Now,  as  all  persons  having  such  estates,  whether  in 
equity  or  at  law,  were  considered  to  have  estates  which  they  could  carry  to 
market,  and  dispose  of  at  a  fair  value,  and  that  it  was  optional  in  them  to 
raise  money  by  way  of  annuity,  or  otherwise,  they  were  alike  considered  as 
not  within  the  reason  of  the  law :  and  within  a  few  years  after  the  act  passed, 
we  find  a  decision  by  Lord  Thurlow,  that  an  equitable  seisin  in  fee  was  suffi- 
cient to  bring  the  case  within  the  exception.  If  that  decision  had  been  deemed 
wrong,  an  opportunity  of  rectifying  it  would  probably  soon  have  occurred ; 
but  on  the  contrary,  in  the  only  instance  which  can  be  found,  where  that  decis- 
ion ever  came  in  question,  it  was  recognized  and  acted  upon  in  this  court :  the 
(question,  therefore,  must  be  considered  as  decided. 

Postea  to  the  defendant.(a) 

(a)  The  same  point  was  once  before  decided  in  tills  Court,  in  a  case  of  Gumming  r. 
Sir  Wm,  Tufy^den,  in  M.  29  Geo.  3.    Erskine  had  obtained  a  rule  calling  on  the  plaintiff 
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Hudson  and  seven  Others  v.  Mucklow. 

12  East,  873.    May  18, 1810. 

The  leTeral  king's  ^daiiers  in  the  port  of  London  hold  -  separate  offices  by  different  pa- 
tents (  and  though  the  fees  are,  m  the  irst  instance,  paid  by  the  merchant  in  one  entire 
sum  to  a  co^nmon  receiver  for  all ;  yet  the  aliquot  shares  of  each  are  separate,  and 
each  is  entitled  to  call  for  his  share  when  in  fact  the  sum  so  received  is  capabJe  of  be- 
ing divided.  These  shares  are  now  fixed  by  the  sutute  38  G.  3.  c.  86,  at  nineteen, 
and  as  the  patentees  die  the  emolaments  of  each  office  a're  to  be  carried  to  a  superan- 
nuation fund  for  the  benefit  of  aged  and  disabled  officers  of  the  customs,  and  are  not  to 
be  applied  to  the  benefit  of  the  surviving  patent  king's  waiters,  which  before  that  act 
had  been  practiced. 

THIS  was  an  action  for  money  had  and  received,  brought  by  tlie  plaintiffs, 
to  try  their  right  to  certain  fees  of  office,  in  which  they  recovered  a  verdict 
for  2145/.  195.  2d,  subject  to  the  opinion  of  the  Court  upon  the  following 
case. 

The  plaintiflTs  are  the  surviving  king's  waiters  in  the  port  of  London.  The 
defendant  is  clerk  of  the  rates  in  the  port  of  London  as  the  king's  waiters* 
fees.  The  origin  of  king's  waiters  cannot  be  traced,  but  they  have  existed 
under  that  denomination  certainly  as  early  as  the  reign  of  James  I.  The  num- 
ber at  the  time  of  passing  the  act  of  tonnage  and  poundage,  12  Car.  2.  c.  4, 
was  eighteen  ;  ailerwards  they  were  nineteen :  how  their  number  was  increased 
is  not  known.  The  order  of  the  House  of  Commons  annexed  to  and  estab- 
lished by  St.  12  Car.  2.  c.  4,  mentions  the  king's  waiters  and  their  fees  in  the 
following  terms — ^To  the  king's  majesty's  waiters  in  the  port  of  London,  being 
in  number  eighteen. 

For  every  whole  fee  warrant  for  goods  imported  by  freemen  of  London 
For  every  half  fee  warrant  for  ditto  do. 

For  every  whole  fee  warrant  for  goods  imported  by  persons  not  such  free- 
men    -------- 

For  every  half  fee  warrant  for  ditto        ditto 

For  every  alien's  whole  fee  warrant  for  goods  imported    - 

For  every  half  fee  warrant  for  ditto  -  -  -  - 

For  every  returii  on  coast  cocquets  -  -  -  - 

For  every  foreign  certificate,  coastwise  .  -  - 

The  vacancies  were  filled  up,  as  the  patentees  dropped  off,  by  fresh  patents 
granted  from  time  to  time,  and  the  number  kept  up  to  nineteen  down  to  the 
year  1785;  since  which  time  no  patents  have  been  granted.  Each,  person 
has  a  separate  grant,  by  letters  patent,  all  in  the  same  form :  which  is  as 
follows : 

"  George  the  third,  d&c.  Know  ye,  that  we  of  our  special  grace,  certain 
"  knowledge,,  and  mere  motion,  have  constituted  and  appointed,  and  by  these 
'*  presents  do  constitute  and  appoint  our  well  beloved  Robert  Smith,  Esq.  to 
"  the  office  of  one  of  our  waiters  in  the  port  of  London,  and  in  all  and  singu- 
"  lar  the  ports,  places,  and  creeks  thereto  belonging  or  adjoining,  in  the  room 
"  and  place  of  Samuel  Clarke,  Esq.  deceased  :  to  have,  hold,  exercise  and  en- 

to  shew  cause  why  the  judgment  on  the  annuity  bond  should  not  be  set  aside  for  want  of 
a  memorial  inrolled  according  to  the  annuity  act.  The  answer  given  was,  that  Sir  9Fm. 
Twywden  was  tenant  in  tail  at  the  time  of  the  premises  on  which  the  annuity  was  secur- 
ed, and  therefore  within  the  exception  of  the  act :  but  it  appeared  that  his  father  before 
the  settlement  on  the  defendant  in  tail  had  mortgaged  the  premises  in  fee,  and  the  settte- 
meat  was  made  subject  to  that  mortgage  ;  so  that  at  the  time  of  the  grant  the  defendant 
had  only  an  equity  of  redemption,  which  it  was  oontended  was  not  within  the  excepting 
clause.  But  this  objection  was  over-ruled  by  the  Court :  and  Lord  Kenvon^  C.  J.  said,  he 
had  no  doubt  that  a  person  who  had  e  real  equity  of  redemption  sufficient  to  answer  the 
annuity  was  never  intended  to  come  within  the  general  provisions  of  the  act. 
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**  joy  the  said  office  to  him  the  said  Robert  Smith,  during  our  pleasure,  together 
"  with  all  and  siugular  the  wages,  fees,  profits,  perquisites,  advantages,  and 
"  emoluments  whatsoever,  to  the  said  office  or  pUce  in  any  manner  belonging 
"  or  relating,  and  in  as  ampie  manner  and  form  as  the  said  Samuel  Clarke  or 
"  any  other  person,  or  persons,  lately  exercising  the  said  office  hath  or  have 
**  had  or  received,  or  ought  to  have  bad  and  received,  by  reaaoa  thereof.  In 
"  witness,"  &c. 

By  warrant  from  the  lords  commissioners  of  the  treasury,  the  emoluments 
are  a  salary  to  each  of  52/.  paid  by  the  public,  and  the  above-mentioned  fees, 
whicH  are  paid  by  the  merchants.  Thse  fees,  whatever  was  the  existing  num* 
her  of  patentees,  were  reeved  from  the  merchants  ($Uire,  and  till  1797  were 
always  divided,  monthly,  among  the  king's  waiters  for  the  time  being,  that  is, 
from  the  earliest  times  down  to  1785,  into  nineteen  shares,  and  in  some  cases  of 
vacancy  into  eighteen,  each  taking  one ;  and  from  that  year  until  Sept,'l797  into 
eighteen,  seventeen,  sixteen,  fifteen,  or  fourteen  shares,  according  to  the  actual 
number  of  king's  waiters.  And  the  money  found  by  the  verdict,  arising  from 
such  fees  received  l>y  the  defendant  as  is  hereafter  mentioned,  is  claimed  by 
the  present  plaintiffs,  the  surviving  patentees,  as  received  by  the  defendant  to 
their  use,  since  they  were  such  survivors.  The  duties  of  the  king's  waiters 
have,  for  these  last  sixty  years  at  least,  been  performed  partly  by  deputies,  one 
appointed  by  each  patentee ;  the  payment  of  which  deputies  was  and  is  derived 
from  other  sources ;  and  partly  by  acting  king's  waiters  appointed  by  the  Trea- 
sury in  the  place  of  the  deputies  of  those  patentees  whose  patents  were  pro- 
hibited to  be  renewed  by  the  stat.  38  G6o.  3.  c.  86.  On  the  4th  of  August 
1797,  the  commissioners  of  the  customs  made  the  following  board-minute: 
**  The  clerk  of  rates  being  reported  by  the  bencli  officers  to  be  the  collector  of 
the  fees  payable  to  the  respective  patent  king's  waiters,  he  19  to  take  especial 
care  that  the  fees  received  for  the  vacant  offices  of  that  description  are  in  future 
paid  into  the  hands  of  the  collector  inwards,  who  is  to  be  furnished  by  the 
clerk  of  the  rates  with  a  list  of  the  vacancies  now  existing  in  the  office  of  the 
patent  king's  waiters ;  and  such  fees  are  to  be  paid  over  by  the  collector  in- 
wards to  the  receiver-general  conformably  to  the  directions  of  the  lords  of  the 
treasury.  And  the  clerk  of  the  rates  is,  in  case  of  future  vacancies  of  patent 
king's  waiters,  immediately,  to  state  the  same  to  the  board,  to  the  end  that  the 
patent  fees  may  in  like  manner  be  paid  into  the  hands  of  the  collector  inwards, 
and  be  by  him  paid  over  to  the  receiver  general."  At  the  next  monthly  meet- 
ing of  the  patentees,  4th  Sept,  1797,  the  then  clerk  of  the  rates  and  receiver 
of  these  fees  communicated  this  miqqte  to  them.  There  were  then  five  vacan* 
cies ;  and  the  collector  instead  of  dividing  the  fees  into  fourteen  parts,  and 
paying  one  fourteenth  to  each  patentee,  divided  the  fees  into  nineteen  parts, 
giving  each  patentee  one-nineteenth,  and  retained  the  (tve-nineteenths,  in  his 
own  hands.  The  patentees  received  each  one-nineteenth,  but  .under  repeated 
declarations  of  their  non-acquiescence.  The  present  defendant  has  acted  in 
the  same  way  sihce  he  came  into  office  in  1799 ;  dividing  the  fees  by  nineteen, 
giving  one-nineteenth  to  each  existing  patentee,  and  retaining  the  other  money 
in  his  hands,  which  is  now,  with  the  assent  of  all  parties,  to  be  paid  into  the 
court  of  Exchequer ;  it  being  claimed  on  behalf  of  the  superannuation  fiind, 
by  his  majesty's  attorney-general.  The  stat.  38  G.  3.  c.  86.  s.  1.  2.  4.  10.  13, 
which  received  the  royal  assent  28th  June  1796,  the'  sut.  40  G.  3.  c.  82,  and 
47  G.  3.  St.  I.  0.  51.  B.  9,  bear  materially  on  the  present  cpiestioo.  On  the 
17th  Nov.  1797,  Mr.  Syms,  the  then  clerk  of  the  rates  and  receiver  of  these 
fees,  paid  that  part  of  the  retained  fees  then  in  his  hands  to  the  collector  in- 
wards, which  he  had  not  done  before.  The.  patentees  remonstrated  against 
this;  but  he  continued  to  do  so  while  he  remained  in  office^  and  aa  long  aa  he 
Yttceivod  the  fees.  The  question  was,  whetbea  lAie  plamtifie  were  entitled  to 
recover  ?  if  they  were,  the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be 
entered. 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  nL  458 

Dampier^  for  4be  pl«i«tiflt»  oontended,  thai  thq  office  was  one,  though  exe- 
cuted by  aa  many  patQDteee  as  the  king  thought  proper  togrant^  it  to:  and 
the  fees  were  entire  when  paid  by  the  nierchaot,  though  afterwarda  divisible 
into  shares  according  to  the  exiating  number  of  the  patenteea  at  different  peri^ 
oda.  The  shrievalty  of  MiddU$ez  ia  but  one  office,  though  executed  by  two  per- 
BODS.  As  vacancies  happened  before  the  year  1785,  the  proportions  of  the  re- 
maining patentees  were  increased  till  the  vacancies  were  (illed  up  by  fresh  granta : 
and  from  that  time  till  1797,  aa-vaeanciea  happened  which  were  not  filled  up» 
the  proportions  of  the  remaining  patentees  continued  to  increase.  The  patents, 
under  which  the  present  possessors  hold,  grant  to  them  respectively  to  hold 
the  office,  together  with  all  fees,  advantages,  dbo.  to  the  same  belonging  in  as 
ample  manner  and  farm  as  their  predeoessors :  but  if  the  jus  accrtscemU  be 
taken  from  them,  they  oannot  be  said  to  hoM  the  office  with  the  same  advanta- 
ges as  their  predeoeseors.  Such  being  the  nature  of  this  office,  the  only  quea* 
tioQ  is,  whether  the  rights  of  the  existing  patentees  were  altered  by  the  atat. 
38  G,  3.  c.  86 1  The  first  section  aboiishea  several  offices  in  the  oustoma,  not 
inoluding  this.  The  second  section,  which  inclttdea  the  king's  nineteen  wait- 
ers ia  the  port  of  htmim^  with  other  offices,  being  offices  in  part  useful,  enacts, 
that  none  of  them  ahall,  after  the  passing  of  the  act,  be  granted  to  any  person, 
except  as  after  mentioned ;  that  such  of  them  as  were  then  vacant  should  be 
abolished,  save  as  thereinafter  provided ;  and  that  such  as  should  thereafter 
become  vacant  should  be  abolished,  save  as  thereinafter  mentioned.  Section 
3,  provides,  that  the  officers  before  mentioned  should  not  be  compelled  to  any 
other  attendance  on  the  duty  of  their  several  offices  during  the  existing  grants 
than  heretofore.  Sect.  4,  enables  the  commissioners  of  the  customs,  with  the 
approbation  of  the  treasury,  to  provide  proper  persons  to  execute  during  plea- 
sure the  duties  of  the  vacant  offices,  and  of  such  as  shall  become  vacant, 
which  ahall  appear  to  them  to  be  i^ecessary  and  useful.  Sect.  13,  reciting  that 
a  superannuation  fund  had  been  long  established  under  the  commissioners  of 
the  customs,  for  the  benefit  of  aged  and  disabled  officers,  and  that  sums  had 
been  received  as  fees  of  varipus  offices  during  their  vacancy,  and  that  it  would 
promote  the  good  of  the  service  if  such  sums  were  to  be  applied  in  augmenta- 
tion of  the  said  fund,  enacts,  that  the  fees  of  affias  to  tAolished  and  vacant  as 
aforesaid  ahall  be  applied  in  augmentation  of  the  fund  as  any  four  or  more  of 
the  commissioners  shall  direct  But  this  statute,  he  contended,  left  the  ques* 
tion  untouched ;  for  so  long  as  any  one  patentee  was  alive,  the  office  was  nei- 
ther abolished  nor  vacant,  and  therefore  the  provisions  of  the  act  for  appropri- 
ating the  fees  to  the  superannuation  fund  did  not  apply. 

Taddy^  contra,  was  stopped  by  the  Court. 

Lord  Ellsnborovgh,  C.  J.  It  would  be  quite  contrary  to  the  plain  object 
of  the  act,  which  was  to  raise  a  superannuation  fund  out  of  the  vacant  offices, 
and  as  they  should  become  vacant,  to  say,  that  the  increase  of  fees,  upon 
vacancies  happening  in  the  former  number  of  nineteen  king's  waiters,  should 
be  applied  to  the  benefit  of  the,  remaining  patentees,  instead  of  being  carried 
to  that  fund.  There  may  be  some  little  obscurity  in  the  wording  of  the  act, 
but  the  meaning  of  it  is  obvious.  The  offices  were  distinct,  and  were  granted 
by  distinct  patents  to  each  officer,  although  they  had  one  common  duty  to  per- 
form. The  fees,  indeed,  were  paid,  in  the  first  instance,  into  the  hands  of  a 
common  receiver,  because  from  the  smallness  of  the  sums  thev  could  not  be 
divided  amongst  all  the  nineteen  officers ;  but  the  right  of  each  to  bis  aliquot 
part  of  the  same,  and  each  was  entitled  ta  a  division  in  fact,  when  the  siima 
received  were  in  fact  capable  of  being  divided. 

Grose,  J.  The  patent  itself  speaks  most  plainly  that  these  were  sepa]:ate 
offices;  for  the  king  appoints  "  to  the  office  of  one  of  ovr  waiters  in  the  port 
of  London ;  and  it  would  be  a  direct  violation  of  the  declared  intention  of  the 
legislature  to  hold  that  the  profits  of  the  vacant  offices  should  not  go  to  tho 
superannuation  fund,  but  to  the  other  reibaining  officers^ 
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Le  Blanc,  J.  It  is  not  necessary  to  consider  what  the  office  of  king's 
waiter  in  the  port  of  London  was  before  the  Jate  act  of  parliament;  for  that 
act  has  distinctly  considered  these  as  separate  officers :  it  separates  the  office 
if  it  were  one  before,  and  it  separates  the  emolnments  if  before  they  were 
entire.  The  duties  of  the  officers  are  also  separated ;  for  it  provides,  that  they 
shall  not  be  compelled  to  any  other  attendance  on  the  duty  of  their  several 
offices,  daring  the  continuance  of  the  existing  grants,  than  they  had  before 
giren ;  that  was  with  a  view  to  the  vacancies  as  they  happened  not  being  filled 
up ;  but  the  performance  of  the  necessary  duties  was  to  be  provided  for  in 
another  manner :  and  as  each  office  became- vacant,  the  emoluments  of  it  were 
to  go  to  the  superannuation  fund. 

Batlcy,  J.  The  vacancies  were  directed  not  to  be  filled  up  as  they  hsp> 
pened,  for  the  benefit  of  the  public,  and  not  of  the  remaining  officers :  and 
the  meaning  of  the  legislature  was,  that  as  vacancies  occurred,  they  were  to  be 
considered,  with  respect  to  the  emoluments*  as  if  they  had  been  filled  up  by 
persons  who  were  to  receive  the  emoluments  in  trust  for  the  public.  I  say, 
for  the  benefit  of  the  public ;  because  if  the  fees  were  to  be  applied  to  the 
increase  of  the  profits  of  the  other  officers,  the  public  would  be  deprived  of 
these  means  of  providing  for  their  superannuated  officers,  and  would  be  obliged 
to  resort  to  other  means  for  the  same  purpose. 

Judgment  of  nonsuit  entered. 


The  King  t;.  The  Justices  of  Staffordshire. 

IS  East,  280.    1810. 

It  isems,  that  bo  lociety  it  within  the  intent  and  meaning  of  the  Friendly  Soteiet^  act  38 
Geo.  3.  0.  54,  eo  aa  to  re<}Uire  the  iustioea  in  aeaiiona  to  allow  and  confirm  their  ruloBi 
dbc.  in  the  manner  therein  provided  for,  if  it  appear  that  the  general  objects  of  such 
locietj^  are  not  confined  to  the  charitable  relief  and  maintenance  of  ita  old,  aick,  and 
infirm  memberi,  their  widows  and  children. 

CLIFFORD  applied  for  a  mandamus  to  the  defendants  to  annul  and  make 
Toid  all  such  rules,  orders,  and  regulations,  hereafter  mentioned,  as  should  be 
repugnant  to  the  act  of  the  33  G.  3.  c.  54,  for  the  encouragement  and  relief 
of  friendly  societies,  and  to  allow  and  confirm  all  such  of  the  said  rules,  d&c. 
as  should  be  conformable  to  the  true  intent  and  meaning  of  the  said  act.  This 
\9hs  moved  upon  an  affidavit  stating,  that  at  the  Oci^er  sessions  1809,  the 
rules  and  regulations  hereafler  mentioned  of  a  certain  society  therein  described, 
called  by  the  name  of  **  the  Benevolent'  Society  of  Roman  Catholic  Secular 
"  Clergy  Priests,  established  for  their  mutual  relief  and  assistance  in  sickness, 
"  infirmity,  old  age,  and  so  forth,  incapacitating  them  to  attend  to  the  duties 
"  of  their  state  of  life,"  were  exhibited  to  the  said  justices  in  sessions  and  sub- 
jected to  their  review,  in  order  that  the  same  might  be  signed  by,  and  a  dupli- 
cate thereof  on  parchment  deposited  with,  and  filed  by,  the  clerk  of  the  peace 
at  such  sessions.  That  the  justices  adjourned  the  consideration  of  the  matter 
to  the  next  sessions,  when  application  was  again  made  to  them  to  allow  and 
confirm  the  said  rules  and  regulations,  or  such  of  them  as  were  conformable 
to  the  statute  made  in  that  behalf,  and  were  not  otherwise  contrary  to  law  :  in 
order  that  the  same  might  be  then  signed,  deposited,  and  filed  as  aforesaid ; 
but  the  majority  of  the  justices  rejected  the  application  altogether. 

The  rules  referred  to  were  inter  alia^  1st,  That  the  society  shall  consist 
only  of  Roman  Catholic  secular  clergy  priests  who  reside  within  the  counties 
of  Staford,  Sahp,  Derby,  Worcester,  Warwick,  and  Oxford.  2d,  That  all 
Roman  Catholic  secular  clergy  priests  now  ofiSciating  with  the^  full  powers  of 
their  order,  in  any  of  those  counties,  are,  and  all  such  persdhs  as  shall  be 
received  by  the  existing  superior  Roman  Catholic  clergymen  to  officiate  in  like 
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manner,  in  any  of  the  said  counties,  maj  become  memben  on  application  to 
the  society,  and  by  contributing  to  the  common  stock  not  less  than  5  guineas 
on  admission.  The  3d  and  4tb  regulated  the  appointment  of  officers  among 
themselTes  for  managing  the  affairs  of  the  society.  The  6th  and  6th  regulated 
the  management  of  their  funds  by  an  administrator  and  his  assistants.  And 
by  the  7th  the  administrator  was  prohibited  from  making  payment  to  any  of  the 
members  without  the  consent  of  the  general  meeting,  or  of  the  existing  supe- 
rior Roman  Cath9lic  clergyman  of  the  above  counties.  By  the  8th,  it  w^as 
provided  that  the  said  superior,  being  a  Roman  Catholic  secular  clergyman, 
should  during  his  life  have  a  tenth  of  the  yearly  income  of  the  society,  if  be 
required  it.  The  9th,  10th,  and  1 1th  respected  the  management  of  the  funds  and 
accounts.  And  by  the  Vlihf  any  member  of  this  society  incapacitated  from 
attending  to  the  duties  of  his  state  of  life  by  infirmity,  sickness,  old  age^  and 
so  forth,  was  entitled  to  receive,  during  such  incapacity,  such  sum  as  should  be 
voted  to  him  by  a  majority  of  the  members  present  at  a  general  meeting,  for 
his  comfortable  and  decent  support :  but  if  there  appeared  cause,  from  miscon- 
duct  or  other  reason,  to  the  members  present,  they  might  refuse  relief;  provid- 
ed that  the  existing  superior  and  a  majority  of  the  members  present  agreed  in 
such  their  vote :  and  the  members  so  voting  should  hot  be  liable  to  account 
ibr  their  vote,  or  motion,  to  any  but  to  God.  By  the  13tb,  the  society  and 
fund  were  to  continue  so  long  as  any  twelve  members  were  so  disposed ;  and 
if  any  member  proposed  a  dissolution  of  the  society,  or  a  division  of  the  fund, 
he  was  to  be  expelled. 

The  Court  afterwards,  upon  hearing  counsel,  discharged  the  rule  in  this 
term.  I  was  not  present  at  the  time ;  but  I  understood  that  the  Court  were  of 
opini6n  that  the  case  was  not  within  the  meaning  of  the  act  of  parliament ; 
the  object  of  the  society  not  being  confined  to  the  charitable  relief  and  main- 
tenance of  its  old,  sick,  and  infirm  members. 


Brown  and  Irish  v.  Vigne. 

13£afll,283.    May  18, 1810. 

A  ship  was  insured  from  London  to  any  port  or  ports  in  the  river  Flmie  tintil  her  arrival 
at  her  Uut  port  of  discbarge  in  that  river  :  and  the  master  intending  to  discbarge  her 
cargo  at  Buenos  Ayreo^  passed  Maldonado;  but  hearioc  that  Buenos  A}frto  was  then  in 

■  the  bands  of  the  enemy,  he  went  to  Monie  Video  with  intent  to  make  a  complete  dis- 
charge there,  if  the  market  were  favourable  ;  bot  after  dischargina  a  part,  and  not  find- 
ing the  market  there  so  favourable  as  he  expected,  he  had  not  abandoned  his  original 
intention  of  aoina  to  Buenos  Jlyres,  if  it  should  aAerwards  be  practicable  ;  but  while  he 
was  still  discharging  part  of  his  cargo  at  Monte  Video^  a  loss  happened  bj  a  peril  of  the 
sea:  held  that  as  Buenos  Ayres^  to  which  other  port  only  in  the  Plate  he  had  contem- 
plated to  go,  was  at  the  time  of  bis  arrival  in  the  Plate  (and  in  fact  continued  up  to  the 
time  of  the  loss)  in  tbe  hands  of  the  enemy,  so  that  he  could  not  legally  go  there, 
Monte  Video  must  be  taken  to  the  ship's  last  port  of  discbarge,  and  that  on  her  arrival 
there,  the  policy  was  discharged. 

THIS  was  an  action  upon  a  policy  of  insurance  brought  to  recover  against 
an  underwriter  a  salvage  loss  of  24/.  35.  U.  per  cent. :  and  at  the  trial 
before  Lord  Elknhorough,  O.  J.  at  Guildhall^  a  verdict  was  found  ibr  the 
plaintiffs,  subject  to  tbe  opinion  of  the  Court  upon  this  case. 

The  ship  ilnit,  valued  at  15002.  was  insured  at  and  from  London  to  any  part 
or  parts  in  the  river  Plate,  with  or  without  letters  of  mark,  until  her  arrival  at 
hef  last  port  of  discharge  in  the  river  Plate.  The  plaintiffs  were  owners  of 
the  ship  Ann,  of  which  the  plaintiff  Irish  was  master,  which,  in  Nov.  1806, 
sailed  from  the  port  of  London  upon  the  voyage  insured,  and  on  the  13th  of 
Feb,  1807,  arrived  in  the  river  Platty  and  was  on  that  day  spoken  to  by  his 
majesty's  ship  the  Unicom,  the  captain  of  which  informed  the  master  of  the 
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Afui  that  Buenos  Ayru  had  be6Q  rdtakeii  (hM»  the  British,  add  waa  tlien  in 
possession  of  the  Spaniatds,  In  eonseqaenoe  of  this  information,  the  master 
of  the  Ann  put  into  the  port'  of  Monti  video,  which  was  then  in  poaaeaeion  of 
the  British,  >  On  the  20th  of  Feb.  the  Ann  waa  removed  to  the  place  of  delivery 
and  there  moored  in  safety :  and  on  the  lllst,  part  of  the  cargo,  consiatinff  of 
iron,  spirits,  and  porter,  was  discharged  :  and  between  that  day  and  the  6th  of 
March  following,  other  parta  of  the  cargo  were  landed ;  and  on  the  latter  day, 
while  she  was  so  moored,  the  Harriet  transport,  in  a  gale  of  wind,  drove 
athwart  the  hanse  of  fAtp  Ann,  and  on  the  8th  of  the  same  month,  the  Ocean 
transport  also,  in  a  gale  of  wind,  ran  foul  of  the  Ann:  by  which  accidents  she 
sustained  damage.  The  csptain  afterwards  discharged  the  remainder  of  the 
cargo ;  and  having  done  so,  a  survey  was  held  upon  the  Ann,  in  consequence 
of  which  the  ship  and  materials  were  afterwards  sold,  and  a  lose  sustained  by 
the  plaintiff ,-  which,  if  they  were  entitled  to  recover,  was  agreed- to  be  24/. 
5<.  2d,  per  cent,  upon  the  defendant'a  subscription.  When  the  Ann  sailed 
from  England  the  captain  intended  to  proceed  to  Buenos  Ayres.  When  he* 
afterwards  put  into  Monte  Video,  he  intended,  provided  he  could  find  a  faw)ara- 
ble  market  there,  to  dispose  of  his  cargo  at  that  place,  and  to  finish  thb  voy- 
age ;  but  not  finding;  so  favourable  a  market  at  Monte  Video  as-^  expected, 
he  had  not  at  the  time  of  the  loss  abandoned  his  intention  of  procSeeding  to 
Buenos  Ayres,  provided  it  should  afterwards  be  practicable,  j^uenos  Ayres 
was  recaptured  by  the  Spaniards  in  Aug.  1806,  and  has  from  that  tioie  to  the 
present  remained  in  their  possession.  The  British  armament  under  the  com- 
mand of  General  Whiteioek  sailed  firotn  Monte  Video  in  June  1807,  for  the 
purpoee  of  attacking  Buenos  Ayres,  but  the  attack  failed.  Open  war  was 
waged  between  his  majesty  and  the  king  of  Spain,  from  1805,  till  Aug.  1808. 
The  question  was,  whether  the  voyage  insured  under  the  above  facts  were  or 
were  not  terminated  at  the  time  of  the  accident  which  occasioned  the  loss? 

Richardson,  for  the  plaintiffs,  contended,  that  as  the  master  had  nqt  aban- 
doned his. original  intention  to  proceed  to  Buenos  Ayres,  the  voyage  outwards 
was  not  ended,  and  Ihe  underwriters  were  still  upon  the  policy,  which  was 
from  port  to  port  until  the  ship's  arrival  at  her  last  port  of  discharge  in  the 
river  Plate,  [Lord  Ellenhorough,  C.  J.  Does  not  the  last  port  of  discharge 
mean  the  last  practicable  port  ?  The  master  could  not  have  gone  into  Buenos 
Ayres,  which  waa  then  an  enemy'a  port ;  and  was  he  at  liberty  to  protract  the 
voyage  for  that  pnrpose  till  peace  was  restored?  You  would  read  the  policy 
as  if  it  were,  until  her  arrival  at  her^toished-for  port.  Bayley,  J.  Must  not 
any  port  or  ports  be  understood  to  be  connned  to  friendly  ports  ?]  While 
there  is  a  possibility  of  the  obstruction  being  removed  within  a  reasonable 
time,  the  risk  of  the  underwriters  continues.  The  case  which  comes  nearest 
to  the  present  is  Blaekenhagen  v.  The  London  Assurance  Company,  I  Campb. 
454,  564.  There  the  ship,  being  bound  under  convoy  from  London  to  Reval, 
on  the  5th  of  Nov.  learpt  in  the  course  of  her  voyage  that  an  embargo  was 
laid  on  all  British  ships  in  the  porta  of  Russia,  in  consequence  of  which  the 
convoy  with  the  fleet  put  back  first  into  Copenhagen  roads,  and  then  off  Get' 
tenburgh ;  waiting,  as  it  seems,  to  see  if  the  embargo  would  be  taken  off;  and 
on  the  30th  of  l^o,,  the  convoy  and  fleet  sailed  for  England,  and  was  last 
seen  on  the  3d  of  Dee.  in  a  heavy  gale  of  wind.  Lord  Ellenborough,  C,  J. 
nonsuited  the'plaintiff  in  the  first  action  on  the  policy :  considering  the  return- 
ing to  England  as  an  abandonment  of  the  voyage.  Then  another  action  was 
brought  in  C.  B,,  in  which  the  jury  to  whom  the  question  of  abandonment  was 
left  by  the  Lord  Chief  Justice  of  C  B.  found  a  verdict  for  the  plaintiff;  which 
that  Court  afterwards  set  aside:  but  oti  the  second  trial,  the  jury  having 
found  the  fact  that  the  voyage  was  not  abandoned,  the  Court  of  C.  B,  refused 
to  set  aside  the  verdict  But  even  upon  the  first  trial  before  Lord  Ellenhth 
fough,  his  Lordship  said,  that  if  the  ship,  being  unable  to  get  to  Reval,  had 
lingered  in  that  quarter,  or  bad  necessarily  returned  with  an  intention  of  ulti* 
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matelj  completing  the  original  vojage^  a  question  of  nicetj  would  have 
ari9eo.(a)  [Lord  Elknborougk^C.  J«  There  may  be  caasea  for  a  ship  put- 
ting ftack  for  a  time,  without  an j  intention  of  abandoning  her  voyage ;  as  the 
approach  of  an  enemy,  or  a  temporary  embargo :  or  as  in  a  case  which  occur- 
red before  Lord  Kenyan^  where  a  ship,  bound  to  a  port  in  the  Baltic,  found  it 
on  her  approach  blocked  up  by  ice ;  on  which  she  put  back,  but  afterwards  on 
a  thaw  sailed  again  ;  and  Lord  Ktnyon  held,  that  she  was  still  under  the  poi- 
ioy.(6)  But  here  the  port  of  destioation  was  in  a  state  of  open  hostility  at 
the  time ;  whieh  eannot  be  considered  as  a  mere  temporary  obstruction.]  The 
voyage  here  insured  was  a  coasting  voyage  from  port  to  port  in  the  river  Plate : 
and  therefore  greater  d^lay  in  the  voyage  Was  contemplated  than  had  actually 
occurred  before  the  loss  took  place :  ar^  the  underwriters  wish  to  avail  them- 
selves of  the  intention  of  the  master  to  go  to  Buenos  Ayrei,  in  order  to  put 
an  and  to  the  voyage,  by  the  event  which  had  happened  there,  before  ther  mas- 
ter himself  had  contemplated-  to  put  an  end  to  it.  Would  the  capture  of  the 
destined  port  by  an  enemy  #hile  the  ship  Is  proceeding  on  her  voyage,  put  an 
end  to  it,' and  discharge  the  utiderwrkera  t  [Le  Blanc  and  Bayky,  Justices, 
agreed  tha^  it  would  not,  until  the  event  were  known  to  the  ship.]  It  has 
indeed  been  considered,  that  after  the  port  of  destination  has  been  shut,  by 
order  of  the  enemy,  against  ships  of  the  nation  to  which  the  assured  belongis, 
he  cannot  abandoil  jind  recover  as  for  a  tdtai  los8.(e) 

Ctirr^  contra,  was  atopped  by  the  Court. 

.  Lord  Ellbnborough,  O.  J^  The  policy  is  upon  the  ship  until  her  arrival 
at  her  last  port  of  discharge  in  the  river  PUUe :  there  are  three  known  ports 
ni  the  f'vwhr  Plate;  MMmado,  Mmte  Video,  and  Buenos  Ayrest  and  we 
may  suppose  the  insurance  to  have  been  to  these  ports  by  name  until  her 
arrival  M  the  last  of  them.  Now,  the  ship  had  passed  by  Moldonado,  and 
had  arrived  at  Uonti  Video;  and  she  could  not  legally  go  to  Bumos  Ayrei, 
which  was  thdn  \t}  the  hands  of  an  enemy.  If  tden  the  voyage  did  not  end 
at  Monie  Video,  as  the  last  port  of  discharge,  as  soon  as  it  was  ascertained  that 
she  ooafd  not  proceed  to  Buenos  Ayres,  when  was  it  to  end?  It  would 
naver  end  till  a  peace  wastestored  whieh  would  enable  the  ship  to  proceed  to 
Buenos  Ayres,\{  the  master  thought  it  proper  to  wait  for  that  event.(l) 

Onoaa,  J.  agreed. 

Lb  Blano,  J.  The  Court  must  look  in  this  case  to  the  time  when  the  v€is- 
ael  arrived  in  the  river  Phae  r  and  then  the  master  being  informed  that  Buenos 
Ayres  was  in  the  hands  of  the  enemyi  and  that  she  could  not  go  there  as  he 
had  intended,  put  into  the  port  of  Monte  Video,  and  begah  to  discharge  her 
cargo  there :  and  be  ndver  contemplated  going  to  any  other  port  than  these 
two :  Monie  Video,  therefore,  must  be  considered  as  her  last  port  of  discharge. 

Batlbv,  J.  It  is  said,  that  the  insurance  was  to  any  port  or  ports  in  the 
river  Plate ;  but  that  must  be  understood  to  any  friendly  port.  Now,  after 
having  passed  MotdModo,  and  gone  to  MmUe  Video,  there  was  no  other  friendly 
port  in  t)ie  river  Plaie  to  which  the  ship  could  have  gone. 

Postea  to  the  defendant. 

^a)  Acoordinjr  the  report  of  the  tame  case  by  Mr.  Pmrk,  p.  22G,  of  the  ^th  edit.  Lord 
KUenkorough,  C.  J.  saia,  tbiU  **  though  a  ship  from  «ece«W/y  might  be  allowed  to  take  a 
circuitoas  eoarse,  yet  the  ultin&ate  point  or  destination  roust  ev^r  be  the  same.  That 
such  a  neeeaaity  itaight  perhapa  ev^n  justify  a  retarn  to  England,  if  it  could  be  proved 
satisfactorily  that  it  waa  the  intention  of  the  parties  to  seize  uie  first  favorable  opportuni- 
tj  of  returning  to  JtewU. 

(h)  If  this  be  the  same  case,  mentioned  by  his  Lordship  on  the  trial  of  Blmekenhag$n 
y.  Tke  London  Jfssutanee  Company,  as  is  mentioned  in  Mr.  Campbell's  Report,  p.  455,  it 
appears  that  the  ship,  when  prevented  ftom  reaching  her  destined  port  by  the  ice,  "  took 
slieher  fbr  the  winter  in  a  place  aa  near  to  il  as  she  could  saAiiy  go,  and  prosecnted  her 
voyage  the  ensoing  aeaaon." 

(e)  Vide  Hadkinson  Y..IUfhinson^  5  Boa.  A,  Pull.  388, 

(1)  Vide  Parkin  v.  Tunno^  2  Campb.  59.  Park  618,  6th  edit.  [See  4  CampB.  94. 
Bidiatdsonw.  London  JiM$.C6,^W.]  ^    - 

Vol.  VL  68 


458  OASBS  IN  SA8TEE  TBRBl 

Doe,  on  the  several  Demises  of  William,  Slizabetti,  and  John, 
Usher,  v.  Samuel  Jessep. 

12E«tt,288.    MajlS^lSlO,, 

Under  a  device  to  A,  (a  nataral  son)  then  under  age,  and  the  heirs  of  his  bodj;  and  **if 
he  die  before  21,  afi<<  without  tsue,**  then  over  to  other  relations,  and  ahinatelf  to  the 
testator's  own  ri|^ht  heirs :  heJd  th«t  A.  having  attained  81,  the  Uinitatiopa  orer  did  not 
take  etTect;  an,  by  the  natural  sense  of  the  word  **aitd,"  they  were  made  to  depend 
upon  the  happening  of  both  events,!,  e.  the  son's  dying  before  21, 'and  without  issue. 
And  this  construction  was  not  varied  by  a  cbdicil  made  after  the  son  attained  21,  by 
which  the  testator  eonfirmtd  every  part  of  his  will  to  far  as  hit  affairt  toere  anuittmt. 

IN  ejectment  to  recover  poaaessioa  qf  a  freehold  esUte  «t  Brentford^  in  the 
parish  of  EaUng^  in  Middlesex,  the  plaintiff  declar^  on  the  joint  deroiaes  of 
the  three  lessors  of  the  plaintiff,  and  also  on  their  separate  demises,  which 
were  laid  on  th^  1st  oiJun.  1810.  A  verdict  was  found  nt  the  flings  for  the 
.defendants,  subjeot  to  the  opinion  of  the  Court  upon  thQ  fallowing^  oase : 

John  Jeatepy  being  seised  in  fee  of  the  premises  in  question,  .by  his  will, 
dated  2(Hh  of  April  1779,  devised  all  his  freehold  and  copyhold  messuages, 
lands,  &c.  in  the  parish  of  Ealing  (the  copyhold  bein^  surrendered  tothenae 
of  his  will)  unto  S.  Clarke,  Wm,,  Usher,  and  D^  GMwin,  their  heirs  ind 
assigns,  '*  in  trust  to  and  for  my  natural  aon  John  Jessep,  an  infant  of  the  a^e 
"of.  15  years,  whom  I  had  by  itfary  Clarke,  and  the  heirs  of  his  body,  law* 
"fully  issuing  for  ever^  And  my  will  further  is^  that  if  the  jaid  fyhnJestep 
"  shall  happen  to  die  before  he  attains  his  ^e  of  21  years,  attd  wiilumt  issue 
*'  lawfully  to  be  begotten,  then  I  devise  all  the  aforesaid  freehold  and -copyhold 
"  messuages,  lands,  d^c.  onto  the  said  8,  C,  W,  U,,  and  D,  Cr.,  and  their 
"  heirs  and  assigns,  upon  further  trUst,  and  for  tlie  uses  hereinafter  mentioned, 
"  pi%,  that  they  my  said  trustees  shall  and  do  permit  and  suffier  my  father  Jvhn 
"  Jessep  and  the  said  Mary  Clarke  to  receive  the  renb,  issues  and  profits  of 
"  all  my  aforesaid  messuages,  dtc.  and  premises,  equally  to  be  divided  betweea 
**  them,  share  and  share  alike,  for  and  during  the  term  of  their  nataraJ  lives, 
"  and  the  life  of  the  longest  liver  of  them  :  and  that  upon  the  death  of  either 
"  of  them,  the  share  of  him  or  her  so  dying  my  will  is  shall  go  and  be  received 
"  by  the  survivor  during  his  or  her  life;  and. that  .irora  and  iearoediately  after 
"  the  decease  of  my  said  father  and  the  said  M^ry  Clarke^  then  upon  further 
"  trust  to  and  for  the  use  and  behoof  of  William  Usher,  Elizoketk  Usher,  and 
**John  Usher,  the  children  of  the  aforesaid  WtlHam  Usher  ^ndESs^beth  bis 
"  wife  equally  to  be  divided  between  them  or  amongst  them,  if  more  than  one 
"  share,  share  and  share  alike,  as  tenants  in  oommon  and  not  as  Joint  tenants, 
*'  and  the  heirs  of  their  respective  bodies  issning ;  and  in  case  any  of  them 
"  shall  happen  to  die  without  issue,  then  as  to  the  part  or  share,  parts  orshares 
"  of  such  child  or  children  so  dying,  or  whose  issue  shatl  fail,  to  the  use  of 
"  the  survivors  or  survivor,  and  others  and  other  of  them,  and  the  heirs  of  their 
'*  respective  bodies :  and  if  there  shall  be  failure  of  issue  of  all  the  said  child- 
"  ren  but  one,  or  if  there  shall  be  but  one  child,  then  to  the  use  of  such 
^'remainder  or  only  child,  an4  the  heirs  of  his  or  her  .body  issuing;  and  for 
"  default  of  such  issue,  to  the  use  and  behoof  of  my  own  right  heirs  for  ever." 
The  will  then  proceeded  to  dispose  of  the  testator's  personal  property,  and 
amongst  other  things  contained  a  bequest  of  the  dividends  of  lOOOf.  stock  to 
Mary  Clarke  for  life;  and  after  her  decease,  the  principal  to  be  paid  or  trans- 
ferred to  the  said  John  Jessep  at  his  age  of  21  ye;ars;  with  a  gid  over  to  les- 
sors of  the  plaintiff,  if  he  should  not  attain  21,  to  be  transferred  to  them  also 
at  21 :  and,  after  some  other  legacies,  the  residue  of  the  personal  estate  was 
bequeathed  to  the  said  John  Jessap ;  and  if  he  should  happen  to  die  before  he 
attained  his  age  of  21  years,  to  Elizabeth  Usher,  the  mother  of  the  lessors  of 
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the  plftiufiff :  and  the  trattMB  weve  appointed  vxeeutora.  '  The  devisor  bj  a 
eedlei],  dated  ^Mih  J/fmf.  1780,  deviead  certann  copyhold  eataite  purchased 
aioce  making  ihe  will  to  Mary  Clitrke  for  life ;  remainder  to  the  said  Jekn 
/$$9tp  in  fto:  and  appoimed  turn  coteoutor,  instead  of  the  penM>ns  naaned  in 
the  mil :  and  emioloded  tha»*-*"  I  do  hereby  by  this  my  codicil  em^Jirm  every 
''•other  part  and  paits  of  my  said  will,  m  far  as  my  affairz  are  tonsUtent ;  1 
''do  desire  that  this  my  codicil  may  be  added  to  my  said  wilL''  The  will  and 
eodkil  were  respeotively  esteoated  so  a»  to  pass  real  tatates;  and  at  the  time 
of  the  eteculioB  of  the  codicil)  Johm  Jaiep,  the  natural  son  of  the  devisor, 
and  the  devisee  named  in  his  wtll>  bad  attained  his  age  of  2\  years.  The 
devisor  died,  leaving  his  natnval  son  John  Jtswp,  hie  father  Mm  Jt$$€p^  and 
Mmry  Clarke^  him  sorviving.  John  Jessep  the  father,  and  Martf  Ciarke,  both 
died  before  /oAfiJ^sfep  the  natvral  son  and  devisee,  who  died  in  1807,  with- 
out issue,  hatting  attained  31  bifsire  tht  mmkingpf  tht  todUit^  and  withoot 
having  suflRired  a  recovery  otf  the  freehold  propertv  devised  by  the  will.  The 
lessors  of  the  plaintiff  are  the  deviaeee  in  Temainder  named  in  the  will :  and 
the  defendant  ik  the  heir  at  law  of  the  devisor;  and  npon  the  death  of  the* 
natural  son  entered  into  asid  is  now  possessed  of  the  premises.  If  the  plain- 
tiff were  not  entitled  to  recover,  the  verdict  was  to  stand ;  but  if  he  were,  the 
present  verdict  vras  e»  be  set  aside,  and  a  verdict  untered  fbr  the  plaintiff. 

Oflseles,  for  the  plaintiff,  atated  the  principal  qaeslion  to  be,  whether  upon 
the  construction  of  the  will,  the  limitation  to  the  lessors  of  the  i^aintiff  wasta 
take  effect  upon  the  death  of  the  testator's  natural  son  without  issue  at  any 
time,  or  only  m  the-event  of  hie  death  under  the  age  of  21  ?  and  he  contended  for 
the  former.  But  if  that  were  against  him,  sepposing  the  case  had  stood  alone 
upon  Che  will ;  yet  as  the  codicil  was  made  after  the  son  had  attained  21,  in 
iHiich  the  testator  confirmed  the  will  stffar  as  his  aftwrt  vwrs  eonsisdnt ;  that 
ia,  so  far  aa  the  cifcumstances  which  had  since  occurred  were  consistent  with* 
the  provisions  of  the  will ;  he  contended,  that  the  testator  most  have  intended 
that  the  devise  over  to  the  lessors  of  the  plaintiff  shonld  uke  effeet,  if  the  son 
died  at  any  lime  without  issue.  The  Co«irls  have  in  many  cases  read  and  as 
or,  and  sf  as  and^  according  as  the  one  or  the  other  bonstraction  would  best 
effectuate  the  intention  of  the  tesUtov,  [Lord  Ellenborough,  C.  J.  I  should 
snppose  the  natural  intention  of  the  testator  was,  that  if  the  son  attained  21, 
he  should  have  the  power  of  disposing  of  the  estate ;  and  that  if  he  died  be* 
fore  21 ,  leaving  issue,  the  issue  should  take.  Le  Blanc,  J.  The  construction 
contended  for,  on  the  part  of  the  plaintiff,  wo^ld  be  against  all  the  cases  where 
the  Court  have  read  or  as  and  in  order  to  avoid  the  estate  going  over  from  the 
issue,  in  case  the  first  taker  died  before  21  leaving  issue.]  Admitting  that  the 
plaintiff's  construction  would  have  that  effect;  yet,  as  Lord  Holt  said  in 
Helliard  Y,.  Jennings f{€t)  it  may  have  been  the  tntention  of  the  testator  to  re^ 
strain  the  marriage  of  bis  son  before  he  waa  of  age.  At  any  rate,  the  ease  of 
Brownsw9rd  v.  Edwards,  2  Ves.  243,  is  directly  in  point  That  was  a  devise 
to  trustees  and  their  heirs  to  receive  the  rents  until  J^kn  Broumsword  should 
attain  21 ;  and  if  he  should  live  to  attain  21  or  have  issue,  then  to  him  and  the 
heirs  of  his  body  :  but  if  he  should  die  before  21  and  without  issue,  then  the 
devise  was  in  like  manner  to  Sarah  Brownsword  an  infant;  with  the  devises 
over  to  other  collateral  branches  of  the  testator's  familv ;  and  for  want  of  such 
issue  to  his  own  right  heirs.  John  and  ^Sarah  were  the  testator's  children  bj, 
a  second  wife,  the  sister  of  his  first :  John  attained  21,  and  afterwards  died 
without  issue :  and  Lord  Hardwicke  construed  the  word  and  as  or,  and  decreed 
that  the  remainder  should  take  effect.  But  if  this  were  otherwise,  upon  the 
construction  of  the  will  alone,  and  the  remainder  over  was  only  to  take  effect 
in  case  the  sons  both  died  before  21  and  without  issue ;  yet  the  reasonable 
construction  of  the  codicil  which  confirms  the  will  as  far  as  his  affairs  {u  «. 

* .1    I  ■    ■    .        ■.,■»»  1 1     -,—     .  ■  ■  ■      .      ■  i.^ ^ 

(a)  1  Ld.  Ray.  506,  bat  Me  S.  C.  1  Freem.  509. 
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events)  iMrc  eandsteni  with  U^  being  n«4e  after  ene  of  4fae  events  was  gone 
by«  must  be  to  confirm  the  reaainder  ofer  upon  the  bappeniog  of  the  other 
event. 

Lord  Ellsmbobovgh,  C.  J.  The  cases  certiwly  rea  <>ery  near,  the  only 
distinction  seems  to  be  that  the  limitation  over  in  Brmomiword  v.  EidtpardM 
was  in  favour  of  a  daoghter ,  who,  witbont  such  a  oonatriiction  as  wss  there 
put  on  the  word  and,  would  have  been  left  without  any  provision :  snd  here  the 
limitation  over  is  toother  relatives.  But  is  there  not  anuileof  common  sense 
1^  strong  as  any  case  can  he,  that  words  in  a  will  sre^to  be  construed  accord* 
ing  to  their  natural  sense,  unless  some  obvious  inconvenience  or  incongruity 
would  result  from  j  so  construing  Chem.  Now,  here  the  testator  has  us^  the 
copulative  word  and,  and  has  devised  his  estate  over  in  case  his  son  died  be> 
fore  21  and  without  issue ;  that  is,  if  both  those  events  happened :  why  then 
should  we  read  and  as  4»r,  and  give  the  estate  over  upon  the  happening  of  one 
only  of  the  events,  when  no  inconvenience  will  ensue  by  construing  the  word 
used  in  its  natural  sense  t,  Then,  as  to  the  codicil,  the  testator  coniirmed  hia 
will  50  far  as  his  afairs  were  eansiitent  with  it ;  that  is,  so  far  as  his.  affairs 
remained  in  the  same  state  as  when  he  piade  his  will :  bnt  the  affairs  were 
altered  in  the  meantime  in  this  respect ;  for  the  son  had  attained  21 »  and 
therefore  one  of  the  events  could  no  longer  take  place,  upon  the  happening  of 
which  the  limitation  over  was  to  take  §ffect :  the  codicil,  therefore,  does  not 
apply  to  that  part  o£  the  will. 

Gnosa,  J.  agreed.   . 

JLe  Blanc,  J.  This  is  so  far  distinguishable  fcom  Srownsword  v.  Edwards, 
that  there  the  word  and  was  construed  ar^  to  prevent  the  working  of  an  injury 
to  the  issue :  here  and  is  required  to  be  construed  or  in  order  to  work  the 
very  injury,  to  avoid  which,  in  other  cases,  the  Courts  have  construed  or  to  be 
and.{\)  Then  reading  it  in  the  natural  sense* of  the  word,  the  son  having 
attained  21,  the  limitation  over^  which  was  oolyto  take*effect  if  he  died  before 
21  and  without  issue,  was  defeated. 

Batlby,  J.  If  the  son  had  died  under  21,  leaving  issue,  the  construction 
contended  for  by  the  plaintiff's  counsel  would  have  left  the  testator  intestate 
as  to  such  issue)  which  waa.dearly  against  his  intention. 

Pos^a  to  the  Defendant. 


Champneys  v.  Hamlin. 

12£afl^294.    May  18, 1810. 

Tbe  Btat.  48  G.  3.  c«  149,  scbd.  2,  requiring  an  office  copy  of  tb«  declaration  to  be  writ- 
ten in  the  usual  and  Kceuatomed  manner,  on  which  the  duty  of  4  i.  per  sheet  ia  imposed; 
■i>d  it  net  having  been  the  praetice  to  write  suoh  copies  on  both  sides  of  the  stanAped 
abeet  of  paper ;  held  that  an  office  copy  ao  writteD  «iid  deKvered  t(^«  priaooer  waa  ir- 
regoUr,  and  entitled  him  to  be  diaebarged  out  of  custody. 

READER  obtained'a  rule  on  the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  custody  for  an  irregularity  in  the  proceeding 
against  him,  in  regard  to  the  stamps ;  and  notice  of  it  was  directed  by  the 
Court  to  be  given  to  the  solicitor  of  the  stamp  office.  The  defendant  was  jn 
custody,  and  the  copy  of  the  declaration  delivered  to  him  was  upon  two  four^ 
penny  stamped  sheets,  which  taken  together  did  not  contain  a  greater  number 
of  words  than  would  have  been  covered  by  tbe  two  stamps :  but  on  the  bach  of 

'  (I)  Vide  Price  t.  HvrU^  FoUexf.  G45.  SowM  v.  GarrUt  Moore  422,  pi.  690.  Barker 
T.  Suretees,  2  Stra.  1175.  Walsh  v.  Peterson,  3  Atk.  193.  S.  C.  9  Mod.  444.  FrattUinr- 
kam  T.  Brand,  3  Atk.  390.  8.  C.  1  Wils.  140.  Fairfield  ▼.  Murgan^  2  New  Rep.  &. 
Pemn  d.  WUkins  r.  Ksmvs  9fal,9  East,  366.  Brewer  f  uz.  v.  Ofie^  1  Call.  212.  Hauer^o 
iMfM,  T.  Shmte,  2  Bine.  532. 
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tee  x>f  the  vUnped  tbeeti,  th*^  front  of  whieh  Ji«d  been  used  for  the  coirittou 
money  conntB,  wae  wtitleD  acoant  on  a  ptomiaaorjr  note,  whieh  altegetber  jnade 
a  gfeater  number  of  worda  oa  tbat  abeet  Uian4he  aii^ie  olamp  woiiid^co^ery  if 
Ibe  stamp  were  reckoned  aoebrding  tor  ibe  number  of  words  ^ilowec^  in  other 
easee.  And  this  was  now  insisted  upon  as  pn  objection  by  the  Aitmmey-Qet^ 
erali  on  behalf  of  the  atampoflleei'  who  rderred^ to  the  statute 48 Oeo.  3.  o. 
149,  8ebedttle»  partQ,  which*  firal  slates  that  the  daties  on  law  proeeediogs  are 
to  be  paid  for  nmd  m  rup$ei  of  enerjf  $k&ei  qf  pnp^r^  f&c.  upon- which  t&  sev- 
eral matters  therein  6har|;ed  shall  be  respectively  written  or  printed ;  except 
where  the  duties  are  imposed  according  to  the^nnmber  of  words  therein  con* 
tained,  or  are  expressly  charged  in  any  other  manner.  And  that  all  the  instru- 
ments, matters,  and  things,  therein  .charged  with  a  duty  i»  nespeet  of  every 
sheet,  &.C.  shall  respectively  be  written  tn  'mck  aad  ike  samm  mann€r  mnd  farm 
as  the  like  instrninents,  matters,  or  things,  Aove  been  heretqfinre  cecuetomed  to 
be,  or  are  nmo  u$uaUy  wriiiem  or  prinUi.^  Then  foHows  the  alphabetical  list 
of  the  different  articles  required  to  be  stamped,  with  the  value  of  the  stamp : 
amongst  others;  "  Declaration  in  any  oouirt-of  law,  AdJ*-^**  Copy  (i.  e.  office 
"  copy)%of  any  declaration,  plea,  &c.  or  otoer  pleading  whatsoever,  in  any 
"  court  of  law,  4d,'*  And  be  now  produced  an  affidavit  negativing  that  this 
office  copy  of  the  declaration  was  written  in  the  nsuai  and  sceustomed  man- 
ner;  and  stating  that  it  was  the  first  known  instuiceof  such  a  copy  written 
upon  both  sides  of  the  paper.  He  observed,  that  if  this  mode  of  using  a 
stamped  sheet  were  permitted,  ijt  would  -also  cover  words  written  across  the 
original  lines^  and  in  every  direction  upon  the  paper.  Thai  the  stamp  being 
imposed  upon  eaoh  separate  sheets  it  was  no  answer  to  the  objection  tbat  one 
of  the  sheets  was  overloaded  with  words  written  in  an  unusual  manner,  to 
shew  that  the  rest  of  the  declaration  was  written  upon  another  stamped  sheet, 
which  might  have  oentained  a  greater  nombet  of  words. 

And  of  this  opinion  was  the  Comrt  (after  .hearing  Park  agaiaat  the  rule.) 
They  said,  that  if  the  copy  of  the .  declaration  were  not  written  epon  the 
stamped  sheet  in  the  usnai  and  accustomed  manner  practised  before  the  mak- 
ing of  the  act,  the  party  did  not  bring  himself  within  the  provision  referred 
to;  and  the  defendant  was  entitled  to  be  discharged  out  oif  oostbdy  for  the 
non-deli  very,  to  him  of  a  proper  copy  of  the  declaration  in  due  time. 

Role  absolute. 


Sfaiffner  tr,  GcH^on  and  Murphy. 

l^IUtt,a96.    Kay  32, 1810. 

As  the  king  cannot  licence  tlie  importation  of  enemy's  property,  the  produce  of  a  foreign 
country,  into  thie  re&lniin^etnral  vessels,  ccrntrary  to  the  navigation  laws,  a  licence  in 
Akot  graaled  for  such  purpose  will  noflegsKzvan  iimarance  naontbe  properly  so^  im* 
ported.  Apd  if  a  policy  be  inade  ttpon  the  supposed  efficacy  of  suob  a  licencei  for  the 
pnrpose  of  covering  the  ii]B|)Qrtation  of  Briiiak  as  well  as  eneiiiy*«^propertv  in  that 
manDer,'(the  former  of  whtch  is  legalized  by  the  stat.  43  O.  3.  c.  153.  s.  15, 16  and  45 
G.  3.  c.  34,)  the  ntaderwriten  cannot  at  any  rate  recover  the  premiums  fbr  more  than 
the  amodntof  tbat  Briiisk  isterest  instiredf  the  asaurad  not  rousting  their  elalm  to  that 
«xteat. 

THIS  action  was  brbbght  to  recover  328/.  Gk.  lid,  as  the  balance  due  to 
the  pUintiff  from  the  defendants  ibr  premiums  of  insurance  upon  certain  poli- 
cies on  goods,  which  he  had  underwritteii  for^  them..  The  declaration  con- 
tained  a  count  for  money  due  fot  premiums,  and  also  the  usual  money  counts; 
and  at  the  trial  before  Ix)rd  JSUenbermghf  C^  J.  at  ChdldhoLl,  a  verdict  was 
{Mind  for  the  j^aiotiff  for  308/.  Ss.  lid.,  anbjeot  to  the  opinion  of  the  Court 
upon  the  following,  case. 
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The  plaintiff  being  an  underwriter,  and  the  deibndanta  exfennvely  engaged 
in  ihe^/^awkk  trade,  between  the  latter  end  ef  i8M,  and  the  niddie  of' 1807^ 
•the  plaintiff  underwrote  many  policies  efccted  by  the  defendanta,  the  aeccnuift 
of  ail  which  waa  aettled  in  OO^tr  1807,  when'theplaintiffpaid  to  the  defend* 
ants  a  baianee  of  66/.  6s.  6(2.  Other 'policies  were  after  wards  underwritten  by 
the  plaintiff  for  'the  defendants  in  1807  and  1816,  and  on  a  balance  of  the 
-accounts  there  regained  due  to  the  plaintiff  3961.  6s.  1  lii,  for  whieh  this 
action  waa  brought.  Tbia  balance  consisted  of  the  following  raois,  rix.  9^ 
45.  fid,  undisputed  preMiems,  and  285/.  Ss.  9d.  disputed  premiums;  the  latter 
sum  being  upon  the  seven  fotbwing  poHues;'  Tias. 

8hip  Liberty,  (torn  Cadiz  to  VeraOuz,  5th  Augwt  1807. 
Heraidf   Vera  Cruz  to  LofuUm  to  touch  at  the 

Huvmnnah,  '  3d  OUobet  1807. 
NeuiralUf,    Verm  Criiz    to    Greai^Britmn,  with 

liberty  te»  touch  at  the  HoMmnak,  Idth  Nat.  1807. 

MmUietUo,  <:etdiz  Xxk  Samih  Ameriea,  18th  Nat.  1807. 

Jupker,  Cadiz  to  VeraCntz,  16th  Jam.  1808. 

Coiueftioti^  Cadiz  io  Vera  Cruz^  17th  Nov.  1807. 
iSlTtttftrtt,   Vera  Crmz  to  England^  with  liberty  to 

touch  at  the  tfooonteA,  6th  /«».  1868. 

All  the  above-  seven  ships  were  neutral,  being  either  Americans  or  Drnnes ;  and 
Spain  and  Eagiand  were  at  war  when  the  several  vojagea  insured  commenced 
and  ended.  The  icargoes  on  board  the  aaid'  ahips  belonged  partly  to  the 
defendanta,  and  partly  to  their  correspondents  re^dent  in  oSi  and  NewS^ain; 
the  object  of  the  voyages  being  to  bring  dollars,  indigo^  and  other  produce  of 
Spanish  South  America,  to  Ei^iand  ;  and  such  produce  was  brought  accord- 
ingly. At  the  times  when  the  plaintiff  snbaoribed  these  policies  it  waa  repre- 
aeated  to  him  by  thedefeodHnt^i  agents,  who  effected  the  insuraaceaon  their 
acGoutit,  that  his  majestj's  licences  had  been  gvanted  for  the  said  ships  upon 
the  voyages  then  about  to  be  insuved,  and  that  anch  licences  would  cover  hostile 
aa  well  as  British  property ;  and  upon  the  faith  of  aooh  representation  the  pol- 
icies were  underwritten ;  and,  in  fact,  hi»  majesty'a  lifceneea  for  all  the  seven 
ships  had  been  procured.  The  policies  were  in  the  common  form,  and  did 
not  contain  any  warranty  for  licences.  The  several  licences  were  in  this 
form :  "  George  the  Third,  dtc.  To  all  commanders  of  our  ships  of  war,  dtc. — 
Whereas  we  were  graciously  pleased  by  our  royal  licence,  dated  the  6th  of 
June  last,  to  permit  Messrs.  Gimdon.  and  Jtmrphy,  Messrs,  Read,  Irvin  and 
company,  and  other  Brt^isA  merchants,  or  their  agenti^,  or  bearers  of  their 
bills  of  lading,  on  board  one  neutral  vessel,  the  name  of  which  they  are  una- 
ble to  set  forth,  to  export  and  convey  from  any  port  or  ports  of  Spain,  or 
from  any  of  the  Canary  Islands,  directly  or  cireuitou^y  to  aome  Spanish  port 
in  South  4aiertM,aeargo  consisting  of  manufoctured  goods,  with4in  assortment 
of  quiok*sitver,  paper,  and  cards  of  Spanish  manufactufe,  wines,  brandies,  and 
iill  other  innocent  articles,  as  might  be  specified  in  their  bills  of  lading;  and  in 
return  for  the  said  goods  so  to  be  exported,  to  convey  and  import  by  the  said  ves- 
sel; from  any  of  the  Spanish  ports  in  South  vtnimca  directly  or  circuitou6]y,to 
any  of  our  colonies,  islands,  or  plantations  in  the  West  Indies,  or  in  Eurape,xa 
to  any  port  of  our  United  Kingdom,  such  quantity  of  the  produce  of  the  Spanish 
colonies  and  bullion  as  might  be  specified  in  their  ^ills  of  lading,  and  being 
their  p^perty  or  that  of  other  British  suijecU,  or  the  property  of  the  subjects 
xffany  state  at  present  in  amity  with  u$,  and  net  being  the  property  of  our  ene- 
mes ;  knd  that  the  said  vessel  should  proceed  on  her  intended  voyage  vrithout 
molestation  by  anr  of  our  ships  of  war  or  privateers^  either  on  account  of  the 
existhig  war,  or  of  any  other  hostilitiea  Which  might  hereafter  ^take  place  :  and 
whereas  it  hath  been  represented  to  us,- that  the  Danish  %hip  NeutraUiy,  Her- 
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Jkar  EUennt  nUMter,  took  the  beoefii  of  p«t  md  licence  on  a  voyage  from  fiar* 
eihma  to  V§ra  Crux  and  the- Ha»a4mahf  aii4  to  ratura.to  n  port  of  our  Ui^ited 
Kingdom,  and  that  the  said  voyage  and  adveuUire.  was  undertaken  aifier  a  com- 
mooicatioo  with  the  lords.  oonMnimonera  of  our  ^ea8iiry«and  for  the  purpose 
of  procuring  a  quantity  of  ddlaraiy  which  were  and  still  are  necessary  to  our 
public  service;  and  in  the  course  4>f  such  communication  it  was^fully  under» 
stood,  that  the  cargo  to  be  sent  ok  brought  back  on  hoatd  auch  vessel  'A^iight  be 
in  part  or  in  the  whole  Sp^aUsk  psopeny :  and- whereas  by  the  terms  of  the  said 
licence  it  has  been  reqtiired,  that  the  4md  cargo  shall  be  Brititk  or  neutral 
pioperty  :  We  taking  imo  our  .consideration  the  premi9e^,  and  the  urgency  of 
the  public  service  in  this  behalf,  are  graciously  pleased  to  grant  our  royal  li^ 
oenoe  and  protection  for  the  said  cargo  «eid  bullion,  going  or  retaining  on  board 
the  said  vessel,  notwithstanding  eny  thing  contained  in  our  ovder  of  the  7th  of. 
Jan,  last  to  the  centrary,  aind  n9tmtkHxx»ding  th«  Mid  carga  gnd  bulU^n  m^ty 
oj^mr  iQ  ^,  and  be,  Spanish  proper^.  Provided,  nevertheless^  that,  the  said 
jvessel^  to  her  return  voyage  from  the  Sfwmh  polonies,  ahall  proceed  directly 
or  circuitously  to.any  of  our  cdonial  aslands,  p)<m|ations<or  settlements  in  the 
WeU  Imdifs,  or  in  JSurop^  at  t/o  GibrqUoTt  or  to  any  part  of  the  United  King^ 
dom,  notwithsi^anding  she  mpy  appear  by  her  clearances  to^  be  d^tined  to.some 
other  cottolry ;  and  upon  cpodition  that  security  Vball  be  given  byth^  said 
MensfB,  G0rd$n  and  Jdurph^,  \o  the  satisfaction  of  the.  lords  commissioners 
of  our  treasury,  that  in  a3  far  .as  may  depend  upon  theii  6efMi  fid*  endeavoursj 
the  quantity  c^  dollars  agreed  upon  shall  within  twelve  months  from  the  c)ate 
hereof  be  brought  from  the.£Jpaff«sA  colen^«  Provided  also,  th(it  the  licence 
hereby  granted  shall  Remain  in  iforce  eighteen  months  from  (he  date  hereof. 
And  we  do  hereby  in  all  other  Tespects  confirip  o^r  licence  hereinbeR>re  vecito 
ed  :  and  we  further  direa  and  strictly  1>v^\^  the^commanders  of  our  ships  of 
war  and  privateers  not  to  molest  or  interrupt  the  said  ship  in  the  prpaecuiion 
of  her  said  voyage,'-'  Dated  St.  James's  22d  of /on.  1807,  wd  QO^nt^raigned 
*'  SpenciT^'  The  ship  I^euiraUt^-^w  taken  by:  a  fri/is&priirate^^aod  whilst 
in  her  posaession  waalost  by  the  pisrils  of  the  .sea  •;  ^nd.the  plaintiff  had  resist- 
ed the  payment  of  the. loss  upon  certain  legal  objections^  which  the  CoMct  had 
decided  in  his  favour;  though  he  had  paid  the  defendante'  losses  on  other 
ships  in  similar  voyages.  Tl^  defendants  paid  no  money  into  court.  And 
the  question  was,  w;bether  the  plaintiff  were  entitled  to  recover  the  8^^  ds, 
l\d.  being  the  CuU  amount  of  Ms  demand,  including  the  premiums  upofi  the 
seven  policies  :  or  such  part  ^f  the  premiums  only  as  was  sufficient  to  cover 
the  interest  ofiki  deftndants  in  the  several  cargoes  thereby  insured,  besides  the 
sum  of  93/.  45.  ^.^  for  which.it  waa  not  disputed  that  thepJainMff  was  entitled 
to  a  verdict:  If  the  Court  >yere  of  opinion  that  the  plaintiff  was  entitled  to 
reeover  only  such  part  of  the  premiums  as  would  be  sufficient  to  cover  the 
interest  of  the  defendants  in  the  cargoes  insured  by  the  seven  policies,  beyond  the 
sun  of  93/.  45.  2d.,  then  the  amount  of  such  interest, was  to  be. ascertained  by 
an  arbitrator,  and  the  verdict  was  to  be  reduced  acoprdingly. 

There  was  another  cause  of  Vaughan  v.  Oordon  and  Murphy,  the  circum- 
stances of  which  were  in  substance  the  same. 

CVirr,  for  the  plaintiff,  contende<i  that  he  was  entitled  to  recov^  the  whole. 
It  was  objected  at  the  trial,  that  the  policies  were  altogether  void  on  the  face 
of  them ;  some  of  them  professing  to  cover  voyages  to  and  from  the  enemy's 
country,  and  others  of  them  to  cover  importations  of  WeM  India  prodece  into 
this  country  in  neutral  ships.  As  to  the  trading  with  the  enemy,  the  objection 
is  removed  by  the  king's  licence,  as  settled  in  P(dts  v.  Bell^  8  Term  Kep.  548, 
and  Vaniifck  v.  WIdtmarit,  1  EasI,  475.  But  it  may  be  admitted,  thai  so  far 
•s  the  king's  licence  exceeds  what  is  warranted  by  the  navigation  la^s,  it  is 
ndt  valid.  With  respect,  however,  to  neutral  and  British  property,  it  appears 
from  the  stat.  43  Geo.  3.  c.  153.  s.  15  d&  16^  and  45  Geo.  3.  c-  34.  &  K  that  the 
legislature  meant  to  relax  the  former  strictness  of  the  navigation  codei  and  tp 
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vitbortze  the  king*  to  graat  lieeiie^s  of  thii  description  Ibr  the  inipi6rtation  of 
strch  property  ft'om  neotra)  or  hostile  countries.  Bui  the  eontract  is  equalty-good, 
though  it  ^  not  notice  such  licence,  if  in  fact  it  be  granted.  For  in  T&wmi 
T.  Mtr€K,  9  East,  35,  a  contract  of  gvaranty  by  BrtWsA  subtects  her^j  tba  a 
bouse  in  JFranee  woald  ship  goods  fr^m  thence  in  a  neutral  ship  to  be  imports 
ed  into  this  country,  was  held  to  be  legal,  and  Corared  by  such  a  licence  which 
was  afterwards  granted  to  BftfisA  merchants  to  import  such  goods  on  their  own 
account :  and  ther  same  objection  might  have  been  raised  in  almost  every  case 
of'  such  Hcerices  which  has  been  )>rought  into  controversy ;  but  it  ^oes  not 
appear  to  have  been,  "taken  either  at  the  bar,  or  by  the  bench.  It  existtd 
equally  in  Vandyck  v.  Whitmere^  \  East,  475 ;  Vanharthmls  v,  Hailhtd,  ib.  487, 
n.,  and  Ktnnngtm  v.  IngHs,{a)  as  in  this  case.  Besides,  the  defendants'  coun- 
siel  wiH  not  now  dispute  that  the  policies  were  valid  upon  the  face  of  them  at 
the  time  they  were  subscribed.  [Pulhr^  contra,  t>eing  called  upon  by  Lord 
Eiknb&raugk,  C  J.  to  state  v^hetber  he  meant  to  admit  their  valitftty  in  form, 
siid,  thai  he  was  not  insti^ucted  to  dispute  it ;  that  Che  licenced  were  in  fatt 
granted  before  the*  policies  were  efihcced.  But  he  meant  to  insist,  that  the 
Kcences  were  only  good  to  the  extent  of  the  king's  power  to  grant  them  under 
the  recent  statutes,  and  only  covei^d  the  goods  of  the  subject  to  be  imported, 
but  not  the  goods  of  an  enemy.  On  which  his  Lordship  said,  that  upon  this 
admission  they  would  take  the  policies  to  hh  prhrna  facie  valid.]  It  will  then 
be  objected,  that  "the  policies,(6)  though  not  void  on  the  face  of  therik,  were 
voidable,  and  avoided  by  means  of  the  assured^^  shipping  on  board  hostile 
prof^ty  as  wdl  as  their  own,  which-  hostile  property  could  not  be  imported  in 
neutral  vessels  from  South  America,  nor  covered  by  an  insurance.  But  as  the 
contract  was  avoided  by  their  own  subsequent  illegal  ^ct,  they  ought  not  to  be 
permitted' to  avail  themselves  of  it  to  withhold  the  premiums.  He  said,  that 
he' should  not  contend,  that  the  late  acts  extended  so  far  as  to  enable  the  king 
to  licence  the  importation  of  enemies'  property ;  the  C^rt  having  in  a  former 
ease,(c)  afrising  out  of  4he  same  transaction,  intimated  their  opinion  against 
it ;  though  that  point  was  not  expressly  decided ;  the  Court  having  determined 
that  cttse  against  the  assured  upon  the  ground  of  their  noncompliance  with  the 
terms  of  the  licence,  by  which  alone  the  adventure  could  be  legalized.  [Bay* 
Uy,  X.  The  assured  agree  to  allow  the  whole  premiums  on  the  insurance  fVcm 
Old  Xo  New  Spain:  they  6n]y  resist  their  liability  to  pay  the  premiums  which 
covered. the  importation  of  enemies'  property  in  neutral  vessels;  and  iflhe 
underwriters  were  not  bound  upon  the  policies  home,  in  •respect  of  the  <SJ[Mnt- 
ish  property  thereby  inMred,  how  can  they  claim  the  premium  paid  for  the 
insurance  of  that  property  ?]  The  underwriters  did  n6i  know  that  enemies' 
property  was  put  on  board,  and  the  assured  having  *done  this  upon  their  own 
risk  and  responsibility,  and  thereby  avoided  the  policies,  the  Conrt  cannot 
apportion,  the  premium. 

JPuiier\  contra,  observed  that  there  were  two  classes  of  voyages  insured,  the 
one  from  Old  Spain  to  South  America,  the  qther  from  South  America  to 

(a)  8  East  273.  Id  this  last  case„  the  objection  upon  the  breaoli  of  the  colonial  and 
aavigation  laws  was  taken  en  the  part  of  the  plaintiff  in  error  in  the  course  of  thear^a- 
inentTn  this  court  ^  but  the  CouK  held,  that  he  was  precluded  from  insisting  upon  it,  id- 
•smueh  as  that  ubjection  arose,  if  at  all,  out  of  the  evidence,  and  he  wal  confined  to  the 
objeetioos  taken  to  the  evidence  at  the  trial,  and  stated  on  the  ikea  of  the  bill  of  exoep* 
tiona..  Vide  ib.  S80, 1.  / 

.  ib)  This  objection,  it  was  said,  applied  only  to  three  of  the  ships,  the  Neutrality,  Stati- 
ra,  and  Herald,  where  the*  policies  were  upon  the  homeward  bound  voyage, 

(e)  Thia  was  the  case  o^  Cfbrdon  ▼.  Vattgkan,  in  this  court,  E.  49  G.  3,  which  lihimate. 
ly  went  otf  on  the  ground  suggested  in  tbe  argument:  The  licence  was  to  cover  the 
voyage  out  and  home,  and«ootained  a  condition  that  the  lieensee  abonld  ej[port  a  certaia 
proportion  of  .JBriiish  manufactures  for  the  voyage  out :  but  it  appeared,  that  the  greatest 
part  of  the  outfit  was  made  up  of  Spanish  goods,  and  only  a  verv  small  quantity  merely 
nominal,  of  British  manufactures;  which  was  deemed  to  be  colourable,  and  in  fraud  of 
the  lioenoe. 
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England,  That  he  did  not  mean  to  deny  the  king's  anthority  to  licence  the 
former ;  it  being  part  of  his  prerogative  to  dispense  with  the  jus  belli  in  whole 
or  in  part :  bat  by  the  navigation  laws  the  king  could  not  sanction  the  importa- 
tion into  this  country  of  enemies'  property,  the  produce  of  South  America,  in 
neutral  ships.  So  much  of  the  premiums,  therefore,  as  covered  that  property 
must  be  deducted  as  for  short  interest.  The  amount  of  the  interest  insured 
on  the  home  voyage  is  divisible  into  that  part  which  covered  the  property  of 
British  subjects,  and  that  which  covered  the  enemies'  property ;  considering 
that  both  parties  acted  innocently,  though  iguorantly ;  confiding  in  the  supposed 
goodness  of  the  licenses  to  cover  the  whole :  and  therefore  this  does  not  fall 
within  that  class  of  cases(a)  where  the  assured  intending  to  insure  an  illegal 
voyage  have  been  hdd  not  entitled  to  recover  back  the  premium  when  paid 
on  the  one  hand,  nor  the  underwriter  to  sue  for  it  on  the  other.  He  was  then 
stopped. 

Lord  Ellenbobovoh,  C.  J.  It  is  a  settled  rule,  that  where  a  contract 
which  is  illegal  remains  to  be  executed,  the  Court  will  not  assist  either  party 
in  an  action  to  recover  for  the  non-execution  of  it.  It  is  a  very  dangerous 
question  for  the  plaintiff  io  stir  in  this  case,  if  we  are  pushed  to  decide  upon 
it,  whether  this  were  not  one  entire  mixed  cargo  of  British  and  enemies'  pro- 
perty in  each  shi[^  respectively  covered  by  the  several  policies,  on  which  the 
premium  was  not  divisible :  but  as  the  dcffendants'  counsel  has  consented  to 
waive  the  question,  and  to  admit  the  plaintiff's  right  to  recover  so  much  of  the 
premiums  as  covered  the  British  risk,  it  is  unnecessary  to  say  more  opon  it 
There  can  be  no  doubt  in  this  case  tliat  part  of  the  cargo  of  the  several  ships 
which  was  to  have  been  imported  into  this  country,  being  forbidden  by  the 
navigation  laws,  and  which  therefore,  the  king's  licence  did  not  extend  to 
cover,  the  underwriters  upon  the  policies  never  run  any  risk,  at  least  as  to  that 
part ;  and  therefore  there  is  no  pretence  to  say,  that  the  plaintiff  can  recover 
the  premiums  for  it. 

The  other  Judges  concurring,  it  was  settled  that  the  plaintiff  should  recover 
the  amount  of  the  premiums  on  the  British  part  of  the  insurance,  when 
ascertained,  on  the  three  ships  insured  on  the  homeward-bound  voyage,  and 
the  whole  of  the  premiums  on  the  four  outward4>ound  voyages. 


Doe,  on  the  several  Demises  of  Sir  Robert  H.  Bromley,  Bart, 
and  Others,  v.  Bettison  and  Others. 

12  East,  305.    May  22, 1810. 

Under  a  power  to  lease  for  21  years  reserving  the  best  rent,  so  as  the  lease  sboqid  not 
contain  sny  cfause  whereby  autboritv  should  be  given  to  the  lessee  to  commit  waste, 
or  wbefeby  be  sboold  be  exempted  from  punishment  for  committrng  waste,  and  so  at 
such  lease  should  contain  such  other  conditions,  covenants  and  restrictions,  as  were 

Eenerally  inserted  according  to  the  usage  of  the  counties  where  the  premises  were  x 
eld  that  a  lease  was  good,  though  the  lessor  thereby  took  the  repairs  of  the  maniion 
house  (excepting  the  gfuss  windows)  on  hiroieir,  and  covenanted,  tliot  if  be  did  not  re- 
pair it  within  three  months  after  notice,  the  tenant  might,  aDd  deduct  the  charges  out 
of  the  rent  reserved  to  tbe  lessor :  and  though  the  lessor  covenanted,  in  consideration 
of  a  large  subd  to  be  laid  out  bv  tbe  lessee  in  the  repair  of  the  premises  in  the  first  in- 
stance, to  renew  during  bis  (the  lessor's)  life  at  the  request  or  tbe  lessee,  his  execu- 
tors, &c.  on  the  same  terms  :  because  this  covenant  only  bound  the  lessor  himself,  and 
if  the  best  rent  were  not  reserved  upon  such  renewal,  the  lease  would  be  void  against 
the  remainder- man. 
The  sufficiency  of  the  rent  must  be  governed  by  tbe  consideratioB  on  whom  the  ernes  of 
repair  is  thrown. 

IN  ejectment  brought  to  recover  po^sessbn  of  a  mansion  house,  called  Ow* 

(a)  Morek  v.  Mell,  3  Bos.  &  Pull.  3S.  Vandyck  v.  Hetoitt,  1  East,  96.  Ltnery  v.  Boicr- 
atev,  Dougl.  166,  465.  Andree  y.  Fletcher,  3  Term  Rep.  266,  and  Lubbock  y.  PaiU,  7 
East,  456,  were  cited.-* 
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tkorpe  Hallf  with  the  appartenaacet,  and  also  two  dwelUog  houses,  &c.  and 
411  acres  of  land,  in  the  count j  of  NMingham^  the  defendants  at  the  trial 
before  Jje  Blanc,  J.  at  NMingham,  obtained  a  verdict,  subject  to  the  opinion 
of  this  Court  on  the  following  case. 

The  late  Sir  George  Brandejf  was  tenant  (or  life,  without  impeachment  of 
waste,  of  the  premises,  under  his  marriage  settlement  dated  in  May  1779; 
with  a  power  of  leasing  by  indenture  {mttr  aUa)  the  premises  to  any  person, 
for  any  term  of  years  not  exceeding  21,  absolute,  to  take  effect  in  possession 
and  not  in  reversion,  so  as  there  was  reserved  in  every  such  least  the  best  and 
mast  improved  yearly  rent  that  could  be  reasonably  gotten  for  the  same,  with- 
out apy  fine,  &.c. ;  and  so  as  there  W4is  contained  in  every  such  lease  a  condi- 
tion of  re-entry  for  non-payment  of  the  rent  reserved;  and  so  as  in  every  such 
lease  there  was  not  contained  any  clause  whereby  any  power  or  authority  should 
be  GIVEN  to  any  lessee  to  commit  waste  or  wherAy  any  lessee  should  be  exempted 
from  punishment  for  committing  waste;  and  so  as  there  was  inserted  in 
every  such  lease  such  other  conditions,  covenants,  and  restrictions  as  are  gen- 
erally inserted  in  leases,  according  to  the  usage  of  the  counties  where  the  said 
premises  so  to  be  leased  are  situated ;  and  so  as  the  respective  lessees  executed 
counterparts  of  their  respective  leases. 

By  indenture  of  the  25th  of  March  1801,  Sir  George  Bromley  demised  the 
premises  in  question  to  /.  Renshaw,  for  21  years,  to  commence  from  the  10th 
of  Oct.  preceding,  at  the  annual  rent  of  230/.  payable  to  Sir  George,  his  heirs 
and  assigns,  and  after  him  to  those  to  whom  the  premises  should  descend  or 
belong ;  with  a  proviso  for  reentry  by  Sir  George,  his  heirs  and  assigns,  or 
such  other  person,  d&e.  if  the  rent  were  in  arrear  for  20  days.  There  was 
also  a  clause  against  assigning  the  premises  except  to  the  lessee's  wife  and 
children  by  will,  without  consent  in  writing  of  the  lessor,  &c.  The  lease  also 
contained  a  covenant  by  the  lessee  for  payment  of  rent  and  taxes,  &c.  and  to 
keep  the  dwelling-bouses  (except  the  mansion-house,)  and  all  other  out-build- 
ings, and  the  gates,  &c.  on  the  lands,  in  tenantable  repair  during  the  term  : 
the  lessor,  &c.  allowing  rough  wood  for  such  rapairs ;  and  that  the  lessee 
should  keep  in  repair  the  glass  of  the  windows  in  the  mansion  house,  and 
should  pay  for  the  carriage  of  materials  necessary  for  the  repair  of  such  man- 
sion, not  exceeding  12  miles  distance.  And  Sir  George  covenanted  for  him- 
self, his  heirs  and  executors,  &c.,  during  the  term,  to  keep  in  repair  the 
mansion-house  (except  the  glass  in  the  windows  and  ihe  carriage  of  materials 
for  repairs  ;)  and  that  in  case  of  repairs  wanted  on  the  roof  of  the  mansion- 
house,  if  Sir  George,  his  heirs  and  assigns,  did  not  repair  the  same  within 
3  calendar  months  after  notice  in  writing  of  the  defect,  it  should  be  lawful  for 
J,  Renshaw,  his  executors  and  administrators,  to  repair  the  same,  and  deduct 
and  withhold  the  charges  thereof  out  of  the  rent  reserved  and  made  payable  to 
the  said  Sir  Geo.  B.,  his  heirs  and  assigns.  The  lease  also,  ailer  reciting  that 
the  demised  premises  were  greatly  out  of  repair  when  the  lessee  first  entered, 
so  that  it  would  cost  him  at  least  1000/L  to  put  the  same  in  repair,  and  that  it 
was  agreed  that  he  should  expend  that  sum  accordingly  in  the  repairs :  and 
that,  in  Consideration  thereof,  Sir  George  Bromley  should  every  year  thence- 
forward, during  Us  life,  at  the  request  and  charge  of  /.  Renshaw,  his  execu- 
tors, d&o.  execute  to  him  and  them  a  new  lease  of  the  premises,  for  21  years, 
to  commence  on  the  lOth  of  Oct.  preceding,  upon  the  same  rents,  conditions, 
covenants,  and  provisoes,  as  in  this  lease  :  and  reciting  that  Sir  George  Brom- 
ley was  fully  satisfied,  by  the  estimate  and  opinions  of  skilful  persons,  that  the 
lessee  had  expended  1000/.  and  upwards  in  the  repairs ;  witnessed,  that  hi 
consideration  of  the  premises.  Sir  George  covenanted,  at  all  times  during  his 
life,  at  the  request  and  charge  of  V.  Renshaw,  his  executors  and  administra- 
tors, to  renew  the  lease  for  21  years  from  the  10th  of  Oct,  6lc.  upon  and  sub- 
ject to  the  same  rents,  covenants,  clauses,  conditions,  and  provisoes  as  in  the 
present  lease  contained. 
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The  ease  then  foatid,  that  the  rent  reserved*  was  the  full  vahie  of  the  pre- 
mises at  the  time  of  the  demise,  and  was  the  best  and  most  approved  yearly 
rent  that  conid  be  reasonably  gotten  for  the  same ;  that  the  lease  contained  ^ch 
conditions,  covenants,  and  restrictions  as  are  generally  inserted  in  leases,  ac- 
cording to  the  usage  of  the  county  of  Nattingkam:  that  a  counterpart  of  the 
lease  was  executed :  and  that  there  had  been  no  breach  of  any  of  the  cove- 
nants contairied  in  it.  That  there  i^  a  large  farm-house  with  out-buildings, 
and  two  dwelling  houses  or  cottages  on  the  premises,  besides  the  capital  man- 
sion-house, called  Chothorpe  Hali,  which  was  described  to  be  very  large,  and 
that  only  a  part  of  it  was  occupied  i>y  the  lessee.  If  the  plaintiff  were  entitled 
to  recover,  the  verdict  was  to  be  entered  for  him :  otherwise,  the  verdict  for  the 
defendants  was  to  stand. 

Copley,  for  the  plaintiff,  took  three  objections  to  the  lease  as  not  authorised 
by  the  power :  first,  that  it  contained  a  clause  by  which  in  effect  the  lessee  is 
exempted  from  punishment  for  permissive  waste  in  the  mansion-honse.  2dly, 
That  the  lessee  is  exempted  from  the  payment  of  rent  to  the  extent  of  the  mo- 
ney Uid  out  by  hiaa  in  the  repair  of  the  roof,  upon  default  of  such  repairs  made 
hy  the  lessor  tenant  for  life. .  3dly,  That  there  is  a  covenant  by  the  tenant  for 
life  for  renewal,  which  is  prejudicial  to  the  remainder-man,  and  avoids  the 
lease.  As  to  the  first,  the  power  must  be  taken  to  refer  to  permissive  as  well 
as  commissive  waste,  by  analogy  to  the  statute  of  Marlebridge  as  explained 
by  Lord  Coke's  comment,  2  Inst.  145,  on  the  word  faciant  in  that  statute,  and 
in  the  statute  of  Gloucester,  c.  5.  [Bayhjf^  J.  The  restriction  on  the  power 
of  leasing  here  is  only  that  the  lease  shall  not  contain  any  clause  whereby  any 
power  shall  be  given  to  the  lessee  to  commit  waste,  or  exempting  him  from 
punishment  for  committing  it.]  The  power  must  be  construed  strictly  accord- 
ing to  the  legal  sense  of  the  words :  and  if  any  part  of  the  demised  premises 
are  to  be  repaired  by  the  lessor,  so  far  it  operates  to  give  «n  exemption  to  the 
lessee  from  the  punishment  of  permissive  waste.  [Le  Blanc,  J.  Does  not 
the  argument  come  at  last  to  the  quantum  or  sufficiency  of  the  rent  reserved  ? 
If  the  tenant  be  to  keep  the  premises  in  repair,  the  rent  is  so  much  less ;  if 
the  landlord  be  to  repair,  the  rent  is  the  greater.  It  was  a  qnestion  for  the 
jury  at  the  trial,  whether,  taking  into  consideration  the  repairs  to  be  made  by 
the  landlord,  the  rent  reserved  were  the  fair  rent.]  2dly,  At  any  rate,  the 
covenant  enabling  the  lessee  to  deduct  the  charges  which  he  should  incur,  by 
reason  of  the  non-repair  by  the  landlord,  out  of  the  rent,  amounts  to  a  cesser 
of  the  rent  pro  tanto,  and  is  an  unusual .  covenant  contrary  to  the  power.  As 
in  Doe  v.  Sandham,  1  Term  Rep.  709,  a  power  to  lease,  reserving  the  usual 
covenants,  was  held  not  to  warrant  a  lease  containing  a  proviso,  that  in  case 
the  premises  were  blown  down  or  burned,  the  lessor  should  rebuild,  otherwise 
the  rent  should  ciease.,  {Bayhy,  J.  That  was  found  in  fact  by  the  jury  to 
be  an  unusual  covenant.]  Sklly,  The  covenant  for  the  renewal  avoids  the 
lease  :  it  operates  indirectly  upon  the  interest  of  the  remainder-man,  though 
it  only  binds  the  tenant  for  life  directly.  The  lessee, would  not  of  course 
apply  for  a  renewal,  unless  it  was  for  his  benefit;  and  the  remainder-man 
loses  one  of  the  checks  which  in  general  operates  in  his  favour  on  the  tenant 
for  life  to  reserve  the  best  rent :  for  the  tenant  for  life  may,  for  fear  of  an 
action  on  the  covenant,  be  induced  to  renew  at  less  than  the  best  rent  at  the 
time  when  such  renewal  is  applied  for  ;  and  the  difficulty  upon  the  remainder^ 
man  of  proving  that  a  better  might  then  have  been  had  is  enhanced  in  a 
greater  degree  when  other  uncertain  computations  are  to  be  taken  into  the 
account,  than  if  the  question  were  confined  to  the  mere  amount  of  the  gross 
rent  reserved.  "^ 

Reader,  contra,  was  stepped  by  the  Court. 

Lord  Ellbnborovgh,  C.  J.  The  third  is  the  only  objection  on  which  any 
argument  could  be  raised.  As  to  the  first,  the  power  stipulates  against  any 
clause  in  the  lease  whereby  any  i^uthority  shall  be  given  to  the  lessee  to  com- 
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mit  waste,  d^e. :  and  the  answer  to  that  objection  b,  that  no  such  power  or 
authority  is  given  to  the  lessee :  nor  is  he  thereby  exempted  from  the  punish- 
meot  for  committing  waste :  for  the  burthen  of  repair  in  the  mansion  house  i» 
thrown  by  the  lease  on  the  landlord  ;  and  it  was  incumbent  on  the  plaintiff's 
counsel  to  have  shewn  that,  according  to  the  terms  of  the  power,  no  such 
burthen  could  have  been  thrown  on  the  landlord  ;  but  that  is  not  prohibited, 
and  therefore  the  argument  falls  to  the  ground.  Next,  the  covenant  provides, 
that  if  repair  should  be  wanted  on  the  roof  of  the  mansion,  which  the  land- 
lord took  upon  himself,  and  he  did  not  repair  it,  the  tenant  might  make  the 
repair,  and  deduct  the  charge  out  of  the  rent  reserved  to  the  lesstir.  What  ob- 
jection can  there  be  to  provide  for  setting  off  the  one  demand  against  the  other  ? 
Then  as  to  the  covenant  for  renewal;  it  is  said,  that  it  has  a  tendency  to 
induce  the  lessor  to  run  the  question  on  the  quantum  of  rent  reserved  very 
closely ;  for  if  he  renewed  at  the  end  of  twenty  years  from  the  first  granting 
of  the  lease,  the  remainder-man  might  have  a  lease,  fixed  on  him  for  21  years 
from  that  time,  reserving  less  than  the  best  rent  which  could  then  have  been 
reserved  :  but  the  answer  is,  that  if  the  fact  were  so,  the  lease  would  be 
void,  and  the  remainder-man  might  bring  bis  ejectment  and  recover  the  pre- 
mises. 

Per  Curiam,  Postea  to  the  Defendant. 


Barlow  v.  Mcintosh. 

12  But,  31  J.    May  82, 1810. 


Where  an  asittred,  a  Briiish  merchant,  In  an  action  on  a  policy  of  inaurance  on  gooda 
bound  to  an  enemy's  port  in  Holland^  aeeks  to  protect  the  adventure  under  the  Icing'a 
licence  to  trade  with  the  enemy  it  is  not  sufficient  to  give  in  evidence  at  the  trial,  and 
to  prove  his  possession  in  fact  before  the  yoyage  coinroenceduf  a^en«ra/licenre,  dated 
three  months  before,  licensing  aiz  neutral  vessels  under  certain  neutral  flags  to  pass  un- 
molested to  or  from  any  port  of  Holland,  from  or  to  any  port  of  this  kingdom,  with 
certain  goods  (including  the  goodi  insured  :)  whioh  licence  was  directed  to  R.  8,  and 
other  British  merchants  ;  with  a  condition  annexed,  that  they  should  cause  the  licence 
to  be  delivered  up  to  them  or  their  agents  when  the  ship  should  enter  any  port  of  this 
kingdom;  without  also  giving  probable  evidence  to  account  for  his  possession  of  the 
licence,  and  to  shew-  that  this  user  of  it  was  lawful ;  as  by  shewing  from  whom  and 
when  he  received  it,  and  thereby  connecting  hta  own  particnlar  adventure  with  auch 
general  licence. 

THIS  was  an  action  on  a  valued  policy  of  insurance  on  coffee,  on  board  the 
ship  Fortwyn,  at  and  from  London  to  any  port  between  Dunkirk  and  the 
Weserf  at  30  guineas  per  cent  The  interest  was  alleged  to  be  in  F,  W, 
Schmalingf  and  the  loss  was  averred  to  be  by  seizure  and  detention.  At  the 
trial  befdre  Ld.  Elienborough,  C.  J.  at  Guildhall,  the  defendant's  subscription 
to  the  policy,  the  shipment  of  the  goods  insured,  and  the  interest  and  loss,  as 
alleged,  were  proved ;  but  the  plaintiff  was  nonsuited,  on  an  >objection  taken 
to  the  licence  under  which  the  voyage  was  prosecuted :  ^nd  a  rule  nisi  having 
been  obtained  for  setting  aside  the  nonsuit,  it  was  afterwards  agreed,  upon  the 
suggestion  of  the  Court,  to  state  the  facts  in  the  form  of  a  ease,  which  now 
came  on  to  be  argued. 

The  Fortwyn,  on  board  of  which  the  coffee  was  loaded,  was  a  neutral  ves- 
sel sailing  under  a  Kniphausen  flag ;  and  having  departed  from  London  on 
the  1st  Nov,  1807,  was  seised  by  the  Dutch  government  in  the  river  Maas  <^ 
the  6th  of  the  same,  month,  while  proceeding  to  Rotterdam,  her  port  of  desti* 
nation.  The  captain  of  the  Fortwyn  produced  at  the  trial  an  original  licence 
which  he  received  from  Mr.  SchmaHng,  a  merchant  in  London,  the  shipper  of 
the  ffoods  in  question,  previous  to  her  sailing  on  the  voyage  insured ;  and 
which  licence  was  on  board  the  ship  during  the  whde  voyage^  and  at  the  tim« 
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of  the  seizure  of  the  cargo  in  the  rirer  Maas.    The  licence  was  in  the  form 
following. 

"  G.R. 

"  Oeargt  the  Third,  &c.  To  all  coromanderB  of  our  ships  of  war,  &c. 
"  Our  will  and  pleasure  is,  that  you  permit  six  neutral  vessels  to  navigate  freely 
'*  and  without  molestation,  under  Hambro,  Bremen^  Oldenhurgh^  Ro$t4tcher, 
**  Danish f  Prussian,  American,  Pappeninirgh,  or  Kniphatisen  flags,  from  or  to 
**  any  port  of  Holland,  with  liberty  to  touch  at  Tonninghai,  or  some  other 
"  neutral  port,  to  or  from  any  port  of  our  United  Kingdom  into  which  neutral 
**  vessels  may  be  allowed  to  enter  from  Holland:  and  to  import,  &c.  [here  fol- 
"  lowed  a  long  list  of  articles  importable ;]  and  also  to  export  [here  followed 
"  another  list  of  articles  exportable,  including  coffee,]  and  all  other  articles 
"  not  prohibited  by  law  to  be  exported,  as  may  be  specified  in  their  bills  of 
"  lading.  This  our  licence  to  remain  in  force  for  six  months  from  the  date 
"  hereof,  and  no  longer,  and  to  be  revocable  at  any  time  during  the  said  pe- 
"  riod  at  our  pleasure :  but  in  case  of  its  not  being  so  revoked,  the  said  vessel| 
"  master,  and  crew,  to  have  liberty  to  depart  unmolested  to  any  port  not 
"  blockaded.  Provided  also,  that  Richard  Smith  and  other  British  mtrchanU, 
"  to  whom  we  may  grant  this  licence^  do  cause  the  same  to  be  delivered  •  up  to 
"  them  or  their  ageuts  whenever  the  ship  or  vessel  shall  enter  any  of  our  ports, 
"  and  in  default  thereof,  the  said  ship  or  vessel  to  lose  the  protection  thereby 
"granted.  Given  at  our  court  at  St,  James's,  22d  day  of  July  1807,  in  the 
"  47th  year  of  our  reign.     By  his  majesty's  command,  Hawkesbury'' 

"  Richard  Smith  et  al.  licence. 

No  other  evidence  was  given  to  connect  Mr.  Schmaling  with  Richard 
Smith  in  the  Jicence  mentioned,  or  to  shew  that  he  was  one  of  the  merchants 
for  whom  the  licence  was  intended,  or  to  explain  by  what  means  he  became 
possessed  of  it.  If  the  plaintiff  were  entitled  to  recover,  the  nonsuit  was  to 
be  set  aside,  and  judgment  entered  for  the  plaintiff,  (but  without  c(fsts :)  or 
otherwise,  the  nonsuit  was  to  stand. 

Puller,  for  the  plaintiff,  contended  that  the  possession  of  the  licence  by  a 
British  merchant,  as  Mr.  Schmaling,  was  prima  facie  evidence  that  he  was 
legally  entitled  to  hold  and  use  it :  the  licence  being  in  terms  granted  "  to 
Richard  Smith  and  other  British  merchcmts;'*  subject,  as  such  prima  faeii 
evidence  must  necessarily  be,  to  be  rebutted  by  shewing  that  Mr.  Schmaling 
unlawfully  obtained  the  possession,  or  made  an  unlawful  use  of  it.  The  gen^ 
eral  form  of  the  licences,  which  neither  specify  the  name  of  the  ship  or  of  the 
shipper  of  the  goods,  was  introduced  for  the  very  purpose  of  concealing  both 
from  the  knowledge  of  the  enemy ;  and  the  practice  has  been  to  take  them 
out  in  the  names  of  certain  known  ship-brokers,  who  have  notoriously  no 
interest  in  either;  but  \h&  British  merchants  really  interested  in  the  adven* 
tures  are  designated  under  the  general  term  of  '' other  British  merchants** 
Provided,  therefore,  they  are  retained  in  the  hands  of  any  British  merchants^ 
the  policy  of  government  is  answered,  and  it  must  be  a  matter  of  indifference 
by  whom  individually  they  are  used,  if  used  properly.  It  might  be  difficult 
in  many  instances  to  prove  the  connexion  between  the  general  broker,  whose 
name  is  used  pro  forma,  and  the  particular  merchant  for  whom  the  licence  i^ 
taken  out ;  the  communication  between  them  may  have  been  personal,  and 
the  broker  may  have  died  in  the  mean  time.  The  inconvenience,  if  any,  in 
these  cases,  arises  from  the  very  nature  of  the  thing,  and  its  professed  object 
of  concealing  the  individuality  of  the  transaction ;  and  that  must  necessarily 
1<^  in  the  generality  of  the  evidence  founded  upon  the  mere  fact  of  the  posses- 
sion of  the  licence.  He  referred  to  Deffis  v.  Parry,  3  Bos.  d&  Pull.  3,  and 
Timson  v.  Merac,  9  East,  35,  as  cases  which  turned  on  the  generality  of  those 
trading  licences,  which  had  received  a  liberal  construction  in  furtherance  of 
the  trading  interests  of  the  country  meant  to  be  facilitated  by  them. 
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But  the  Court  observed,  tbtt  io  the  latter  of  tbese  cases  tbe  licence  was 
graDted  in  the  name  of  Merac  and  Co.  who  were  sued  upon  their  guaranty  of 
the  contract  for  the  importation  of  the  goods  under  the  licence ;  and  in  the 
other  case  the  importers  of  the  goods  under  the  licence  were  proved  to  ha?e 
acted  ia  connexion  with  the  persons  to  whom  the  licence  was  granted :  and 
therefore  those  transactions  were  quite  in  the  regular  course.  Le  Blanc,  J. 
further  observed,  that  the  licence  in  this  case  did  not  appear  by  any  evidence 
to  have  been  in  the  shipper's  hands  till  above  three  months  after  the  date  of 
it,  when  it  was  given  by  him  to  the  captain. 

And  Lord  Ellenborough,  C.  J.  said,  that  previous. to  the  time  when  the 
licence  was  proved  to  have  been  in  the  possession  of  Schmaling,  and  to  have 
been  by  him  delivered  to  the  captain,  it  might  have  served  for  three  voyages 
to  Holland.  It  might  have  dropped  but  of  the  pocket  of  the  perron  entitled 
to  it,  and  been  found  by  the  present  possessor  of  it.  The  possibility  of  such 
facts  existing,  consistently  with  the  evidence  given  at  the  trial,  called  upon  the 
shipper  of  the  goods,  who  endeavours  to  avail  himself  of  it,  to  connect  himself 
by  other  evidence  than  the  mere  possession  with  the  particular  licence :  other- 
wise in  the  absence  of  all  proof  of  such  connexion,  there  was  a  natural  sus- 
picion, a  preponderance  of  probability,  that  the  licence  had  been  used  before 
to  cover  an  antecedent  voyage,  and  against  the  lawful  use  of  it  upon  the  voyage 
in  question.  The  state  of  the  commercial  world  may  make  it  expedient  to 
grant  licences  in  this  very  general  form ;  but  this  generality  subjects  the  prac- 
tice to  abuse.  If  the  party  who  produces  and  seeks  to  avail  himself  of  it 
be  required  to  shew  when  and  how  he  obtained  the  possession  of  it,  that  will 
be  a  -salutary  check  upon  the  abuse  of  it  I  did  not  require  the  assured  at 
the  trial  to -shew  that  he  was  the  person  who  obtained  the  licence  irom  the  privy 
council  office  :  I  am  aware  of  the  difficulties  which  may  exist  in  disclosing  tbe 
names  of  the  real  parties  to  the  adventure,  and  the  adventure  itself:  but  be 
might  have  shewn,  that  he  obtained  possession  of  it  lawfully  from  tbe  person 
by  whom  it  was  taken  out.  But  if  it  be  sufficient  for  a  party  at  any  time  to 
stand  upon  his  mere  possession  of  such  a  general  licence,  there  can  be  no 
check  whatever  upon  any  indefinite  abuse  of  them.  [Puller  having  afterwards 
mentioned  from  recollection  a  case  of  Horseman  v.  Bristmc,  which  was  tried 
beftire  his  Lordship ;  in  which  the  possession  of  a  similar  licence  by  the  party 
claiming  the  benefit  of  it  was  deemed  sufficient :  and  having  suggested,  that  it 
was  a  question  in  all  eases  for  the  jury  to  decide,  whether'  the  party  obtained 
the  possession  of  the  licence  lawfully  :]  his  Lordship  added,  that  he  had  nb 
recollection  of  the  case  alluded  to,  nor  did  he  recognize  any  such  decision. 
It  might  have  passed  upon  admissions,  when  his  attention  would  not  be  called 
to  it.  That  if  the  question  of  possession  .were  presented  under  different  cir- 
cumstances which  served  to  explain  and  shew  it  to  be  lawful,  the  case  did  not 
apply  to  the  present :  If  the  circumstances  were  alike,  the  attention  of  the 
Court  being  now  first  called  to  the  question,  it  must  be '  considered  as  suh 
judice.  As  to  its  being  a  question  for  the  jury,'Whether  the  mere  fact  of  pos- 
session shewed  a  lawful  possession  of  the  licence :  it  makes  part  of  the  title  of 
the  party  claiming  to  be  licenced  to  shew  how  he  obtained  possession  of  a 
licence  which  rn  the  terms  of  it  is  general :  it  makes  part  of  the  plaintiff's 
ease  against  the  underwriter  to  connect  himself  with  the  property  insured,  and 
to  shew  that  it  was  lawfully  insured  :  If  he  obtained  possession  of -it  properly, 
he  can  have  no  difficulty  in  shewing  from  whom  and  when  he  obtained  it. 
The  plaintiff  will  not  be  concluded  by  this  notisuit  firom  bringing  forward  his 
claim  again  upon  better  evidence,  if  he  have  a  fair  case.  Probable  evidence 
of  a  lawful  possession  will  exciude  any  unfavourable  presumption  from  the  cir- 
cumstance of  standing  upon  the  mere  possession  of  such  an  instrument  whplly 
unaccounted  for. 

Lb  Blanc^  J.    This  general  licence  is  merely  intended  to  protect  the  ship 
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firom  the  seizare  of  British  cruizere,  9nd  to  sufier  her  to  pass:  bat  when  tnj 
individual  seeks  to  cover  his  own  interests  under  it,  be  musf  connect  himself 
with  it  by  some  probable  evidence. 

Batlet,  J.  A  general  licence  must  be  applied  by  evidence  to  the  particu- 
lar case  in  judgment 

Per  Curiam^  Judgment  of  .nonsuit. 

8carUti  was  to  have  argued  for  the  defendant,  and  observed  shortly,  that  it 
could  never,  have  been  the  intention  of  the  Grown,  in  granting  these  general 
licences,  to  enable  the  persons  on  whose  application  they  were  issued,  to  grant 
them  out  to  whom  they  pleased^ 


Jacaud  and  Gordon  t;.  French,  Borrowes  and  Canning. 

12  East,  317.    May  ^,1810. 

A.  Mng  partner  with  B.  in  one  msrcantil^  houae,  and  with  C.  in  another ;  the  boote  of 
A,  and  B.  indorse  a  bili  of  exchange  to  the  house  of  A,  and  C;  after  whieJi  B.,  acting 
for  the  house  of  A,  ^  B.,  receives  securities  to  a  large  amount  from  the  drawer  of  the 
bill,  upon  an  agreement  by  B.,  that  the  bill  should  be  taken  up  and  liquidated  by  B.*s 
house  and  if  not  paid  by  the  acceptors  when  due,  should  be  returned  to  the  drawer ; 
Held  that  the  securities  being  paid  and  the  money  received  by  B»  in  satisfaction  df  the 
bill,  A.  was  bound  by  this  act  of  his  partner  £;,  whether  in  fact  known  to  him.  or  not 
at  the  time,  not  only  in  respect  of  his  partnership  interest  in  the  house  of  A,  and  B. 
hut  also  individually  in  other  respects :  and  thereibre  that  he  could  not  in  conjunction 
with  C,  his  partner  in  the  other  house,  maintain  an  action  as  indorsees  and  holders  of 
the  bill  against  the  acceptors,  after  such  satisfaction  received  through  the  medium  of 
and  by  agreement  with  ^.  in  diseharge  of  the  same. 

THE  phtintitTs  declared  in  assumpsit  for  the  amoutit  of  a  bill  of  exchange, 
dated  Dublin  7tli  April  1806,  drawn  hy  FarrtU  and  Co.  upon,  and  accepted 
by,  the  defendants  in  London^  for  1000/*  sterling,  payable  45  days  after  date, 
to  the  order  of  Farrell  and  Co.,  and  indorsed  by  them  to  Blair  and  Jacaud  of 
Dublin,  and  by  Blair  and  Jacaud  indorsed  to  the  plaintiffs.  At  the  trial  be- 
fore Lord  EUenbarough,  C.  J.  in  London,  a  verdict  was  found  for  the  plaintiSk 
for  1 198L  \0s.  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiff  Jacaud  was  a  partner  in  business  with  Blair  in  Dublin,  in 
April  1S06,  and  for  some  time  before,  and  until  after  the  time  of  providing  for 
the  payment  of  the  bill  in  question  by  Farrell  and  Co.  The  business  was 
carried  on  in  the  firm  of  Blair  and  Jacaud,  and  was  a  distinct  firm  from  that 
of  the  plaintiff's  carried  on  under  the  names  of  Jacaud  and  Crordon  in  Lon- 
don. The  firm  of  Jacaud  and  Gordon  shipped  goods,  effected  insurances, 
and  accepted  bills  for,  and.  transacted  other  the  affairs  of  the  firm  o^  Blair  and 
Jacaud,  and  the  firm  of  Blair  and  Jacaud  from  time  to  time  made  remittances 
to  the  firm  of  Jacaud  and  Gordon  of  London,  to  cover  or  answer  their  advances 
and  acceptances.  On  the  7th  o(  April  1806,  Bkdr  took  or  bought  from  JVrr- 
rntt  of  Dublin  the  said  bill  of  exchange,  and  on  the  same  day  the  house  of  Blair 
and  Jacaud  indorsed  the  bill,  and  remitted  it  to  the  plaintiffs  on  account  of 
Blair  and  Jacaud ;  at  which  time  the  plaintiffs  were  under  acceptances  for  Blair 
and  Jacaud  to  the  amount  of  about  3000/.  On  the  15th,  16th,  and  23d  days  of 
Majf  1806,  before  the  said  bill  fell  due,  Farrell  lodged  mik  and  paid  to  the 
house  of  Blair  and  Jacaud  tufo  notes  of  one  R,  G* Conner  for  695/.  Irish  cur- 
rency, and  also  the  acceptances  and  notes  of  Farrell  and  Co.  for  880/.  Irish, 
for  the  express  and  specified  purpose  of  liquidating  and  providing  in  the  first 
place  thereout  for  the  due  payment  of  the  said  bill  of  exchange,  and  to  take  vp 
and  satisfy  the  same,  and  for  in  part  liquidating  another  bill  drawn  by  Farrell 
and  Co.  on  the  defendant's  bouse  for  1000/.,  also  purchased  by  the  house  of 
Bkdr  and  Jacaud  from  Farrell  and  Co.  //  ioas  agreed  4*  understood  between 
Blair,  on  the  part  of  the  house  of  Blair  4"  Jacaud  4"  Farrell  4"  Co;  that  in  case 
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the  said  bill  should  not  be  paid  token  due,  it  should  be  returned  and  delivered  up 
to  Farrell  and  Co.  Immediately  on  the  said  notes  and  bills  being  so  paid  by  Far" 
rell  and  Co.  to  the  firm  of  Blair  and  Jacaud(v'vL.)  on  the  15tb,  16th,  and  23d  of 
May  1806,  such  notes  and  bills  were  entered  in  the  usual  way  in  the  books  of  ac- 
count of  the  house  of  Blair  and  Jacaud,  and  were  immediately  accredited  there- 
in to  the  account  o(  Farrell  and  Co. ;  which  books  were  at  the  time  under  /a- 
eaud^s  care  in  the  house  where  he  resided,  and  he  was  in  the  constant  habit  of 
inspecting  the  same.  The  house  of  Blair  and  Jacaud  applied  to  their  own  use 
the  notes  and  acceptances  so  received  from  Farrell  and  Co.,  and  did  not  remit 
the  same,  or  any  part  thereof,  to  the  house  of  Jacaud  and  Gordon,  nor  did 
they  take  up  the  bill  of  exchange  now  sued  upon,  or  provide  for  the  same,  or 
give  any  notice  to  the  house  of  Jacaud  and  Gordon  of  the  deposit  or  payment 
so  made  by  Farrell  and  Co.  On  the  15th  of  May  1806,  the  day  on  which 
Farrell  and.  Co.  made  the  first  payment  as  aforesaid  to  the  firm  of  BUrir  and 
Jacaud,  the  firm  of  Blair  and  Jacaud,  sent  a  letter  to  the  firm  of  Jacaud  and 

Gordon  in  London,  dated Dublin,  15th  of  May  1806 in  whi6h  they 

say,  **  In  consequence  of  a  communication  had  this  day  with  the  drawers  of 
the  bills  on  Messrs.  Bogle,  French,  and  Co.,  we  intend  remitting  Messrs.  Andre 
and  Son  to-morrow,  against  the  1000/.  falling  due  on  Monday,  and  we  will 
then  let  the  bill  remain  in  their  hands,  to  the  end  that  they  may  conform  to 
whatever  is  determined  on  for  the  liquidation  of  those  gentlemen's  affairs. 
We  thought  it  proper  to  make  this  communication  to  you  :  it  will  be  done  to- 
morrow :  and  in  a  day  or  two,  you  shall  be  apprized  of  what  is  intended 
regarding  the  other  10002.,  that  is,  whether  it  will  be  done  in  the  dame  way,  or 
by  some  other  house  appointed  for  the  purpose,  &.c.  This  arrangement  of 
paying  Boglt,  French,  and  Co./s  bill  we  suppose  will. be  very  acceptable  to  Mr. 
Andre;  as,  besides  being  remitted  against  the  bill,  it  will  be  remaining  in  hia 
hands ;  and  though  a  dead  letter,  will  be  a  certain  security."  The  house  of 
Blair  and  Jacaud,  on  the  27th  of  May  1806,  wrote  from  Dublin  to  the  house 
of  Jacaud  and  Gordon  in  London  another  letter,  in  which  they  state — "As 
yet  we  have  not  received  any  abstract  from  Messrs.  Andre  and  Son,  who,  not 
knowing  paid  Messrs.  Thompson's  bills  due  last  month,  are  now  more  than 
covered  for  the  payment  of  this  month.  Since  our  last  we  remitted  them  650/. 
and  it  being  now  ascertained  that  Messrs.  French  and  Co.  will  pay  in  full,  and 
at  no  distant  period,  we  have  requested  Messrs.  Andre  to  draw  on  us  for  1000/. 
holding  Messrs.  Farrell  and  Co.'s  acceptance,  to  the  end  that  we  would  not 
have  that  sum  locked  up  at  this  moment  which  we  do  not  foresee  they  can 
have  any  objection  to ;  and  if  the  other  lOOOZ.  is  not  returned,  we  have  to  beg 
of  you  to  see  Mr.  Canning  himself,  who  will  arrange  with  another  house  in 
London,  on  account  of  the  drawers  of  said  bill^to  have  it  returned.  This  we 
understand  is  arranged  between  Mr.  Comitit^  and  the  drawers;  and  a  Mr. 
Metcalfe  of  the  London  house,  whom  we  have  not  seen,  bat  who  left  this  for 
London  yesterday,  has  had  conversations  with  the  drawers  on  the  same  subject" 
These  letters  were  in  the  hand  writing  of  Blair.  When  the  letter  of  the  15th 
of  May,  1806,  was  written  by  the  firm  of  Blair  and  Jacaud,  that  firm  had 
received  from  Farrell  and  Co.  part  of  the  acceptance  and  notes  before  men- 
tioned to  have  been  handed  to  the  firm  of  Blair  and  Jacaud;  and  when  the 
letter  of  the  27th  of  May,  1806,  was  sent  by  the  firm  of  Blair  and  Jacaud, 
the  whole  of  the  acceptances  and  noted  so  lodged  by  Farrell  and  Co.  were 
received  by  the  firm  of  Blair  and  Jacaud  to  be  applied  in  payment  of  the  bill 
now  sued  upon,  and  in  part  payment  of  the  other  bill  of  exchange  in  the 
hands  of  Andre  and  Son.  The  reason  why  Blair  and  the  firm  of  Blair  and 
Jacaud  concealed  the  fact  of  the  lodgment  and  receipt  of  the  said  bills  and 
notes  by  FarreU  and  Co.  proceeded  from  the  firm  of  Blair  and  Jacaud  being 
then  under  pecuniary  difficulties,  but. which  difficulties,  Blmr  and  the  firm  of 
Blair  and  Jacaud,  being  confident  they  should  surmount,  that  firm  was  induced 
to  conceal  the  fact,  and  thereby  enable  itself  to  apply  the  notes  and  accept- 
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anoci  to  the  dbjeot  of  exUloMipg  tiaelf  frotai  mich  its  then  difficalties.  The 
dettndtat  CanniMg,  ii^  answer  to'  a  ieUer  writteor  to  him  bj  the  plaintiff  6er- 
d§n^  on  the  8th  of  Jime  1806,  reqtieetiog  payment  to  the  atoount  of  the  bill 
in  question,  wrote  to  the  plaintiff  Gordon  as  follows :  *'  Lomkn,  8th  June, 
"  1808.  Mr.  Coitiu^^  presents  bis  oooipliments  to  Mr.  Ot^tdon^  and  in  replj 
"  to  his  note  of  this  date  shall  be  happy  to  see  him  on  the  subject  of  it  in  the 
"  presence  of  Mf .  JFVench,  either  on  Friday  or  Saturday  next,  if  it  is  agreea- 
"  ble  to  call  in  Broadiin^t ;  but  Mr.  Canning  doea  not  think  that  the  state  of 
"  the  affairs  of  the  late  firm  of  BofU,  French,  and  Co.  will*  admit  of  a  pay-^ 
''  ment  of  the  bill  alluded  to  being  made  within  the  period  mentioned  in  Mr. . 
"  Oordon^s  note."  If,  under  the  circoroslances,  the  Court  were  of  opinion 
that  the  plaintiffs  were  entitled  to  recover,  the  verdict  was  to  stand :  if  not,  a 
nonsuit  was  to  be  entered. 

Richardson,  for  the  plaintifis,  argued  that  the  bill  of  exchange  in  question, 
(which  having  been  drawn  by  FarrgU  and  Ca  to  their  own  order,  and  by 
them  indorsed  to  the  house  of  i3/«t>  and  Jaeaud  of  DuhUn,  waft  by  the  latter 
indorsed  to  the  pUintifis  Jacaud  and  Gordon  of  London,  the  same  Jacaud 
being  a  partner  in  both  houses,)  was  not  satisfied  against  the  plaintiffs,  the  6Ma 
Jide  holders  now  and  at  the  time  of  the  transaction,  by  the  agreement  made' 
and  executed  between  Farrett  nn^  Co.  the  drawers  ancf  the  house  of  Alair 
and  Jacaud  in  Dublin,  in  satisfaction  of  that  bill :  and  this,  notwithstanding 
that  Jaeamd,  the  partner  of  and  co-plaintiff  with  €hrdon,  was  also  the  partner 
of  Blair,  by  whom  the  agreement  with  Farrell  and  Co.  was  in  fact  made : 
it  in  no  way  appearing  that  Jacaud,  wliaWer  opportunity  of  information  he 
might  have  had,  did  io  &ct  know  of  that  arrangement ;  and  no  communication 
of  such  an  arrangement  having  ever  been  made  to  the  plaintiffs^  bouse  of 
Jacaud  and  Gordon,  or  theif  consent  to  it  obtained.  And  though  it  must  be 
admitted,  that  the  acts  of,  or  notice  to,  one  partner,  will,  with  regard  to  third 
persons,  bind  another,  though  unknown  to  that  other;  yet  that  is  only. so  far 
as  the  partnership  concerns  are  affected,  and  does  not  extend  to  bind  the  igno- 
rant partner  in  other  concerns  dehors  that  partnership,  and  much  less  ought 
it  to  be  carried  to  the  extent  of  bidding  other  innocent  persons  who  may  hap* 
pen  to  be  engaged  with  the  partner  so  impliedly  bound  in  disconnected  con- 
cerns. [Lord  EUenborough,  C.  J.  It  would  not  be  so  for  criminal  purposes : 
but  for  all  civil  purposes  must  not  Blair's  knowledge  and  acts  be  taken  to  be 
Jacaud s  knowledge  and  acts  X]  The  one  firm  has  an  interest  as  well  as  a  name 
essentially  distinct  from  the  other,  though  the  same  individual  is  one  of  the 
partners  in  both.  And  though  that  circumstance  might  prevent  the  one  firm 
from  maintaining  an  action  at  law,  or  setting  off  a  debt  against  the  other,  yet 
that  proceeds  upon  mere  technical  rules  peculiar  to  the  laws  of  this  country. 
But  with  respect  to  payments  and  dealings  with  third  persons,  there  is  no  such 
technical  rule,  nor  any  case,  which  precludes  the  Court  from  considering  the 
two  firms  so  composed,  such  as  they  really  are,  entirely  distinct  in  interest  and 
in  name. 

Lord  Ellbnborougb,  C.  J.  It  is  impossible  to  sever  the  individuality  of 
the  person,(  I )  Jacaud  being  a  partner  with  Blair,  must  be  considered  as  hav* 
ing  together  with  Btair,  received  money  from  the  drawers  to  take  up  this  very 
bill.  How  then  can  he,  because  he  is  also  a  partner  with  Gordon  in  another 
house,  be  permitted  to  contravene  his  own  act,  and  sue  upon  this  bill'  which 
has  been  already  satisfied  as  to  him.    If  A,  and  B.,  partners,  receive  money 

(1)  [Ao  act  of  Atsembly  of  Penntylvania,  passed  April  14, 1838,  allows  ad  action  to 
bo  sustained  between  disuoct  firms  constituted  in  part  of  the  same  members,  some  of 
them  standing  on  each  side  of  the  record,  as  both  plaintiff  and  defendant.  Yet  in  7a#- 
sty  V.  Church,  6  W.  A.S.  465,  it  was  held,  that  in  such  case,  af\er  judgment,  a  levy  can- 
not  be  made  upon  the  separate  property  of  an  individual  member  of  toe  defendant  firm. 
See  also  aa  important  limitation  upon  the  operation  of  the  act,  aa  laid  down  in  McFmddm 
V.  Hunt,  6  W.  A  S.  468.— W.] 
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to  appi  J  to  a  particalar  porpoae,  A.  and  €.  id  mother  partnerriiip  «N)uld  nerer 
be  permitted  to  eontravene  the  receipt  of  it  for  that  purpose,  and  applj*  it  to 
another.  Ilia  Lordship  asked  whether  this  point  had  not  hitely  come  before 
the  court  in  a  fojoner  case  ?(a) 

GaoBB,  J.  agreed  that  the  action  could  not  be  maintained. 

L«  Blanc,  J.  referred  to  BalUm  v.  Puiiir,  1  Boa.  dt  Pull.  599. 

Batlkv,  J.  Jiaeand  is  not  to  be  considered  as  a  bmiajUe  holder  of  this 
bill,  becaase  he  has  in  effect,  by  the  act  of  his  partner  Bknr,  received  money 
for  the  purpose  of  taking  it  up,  which  ought  to  have  been  so  applied. 

Postea  to  the  Defendant*. 

UndaJi  was  to  have  argued  for  the  defendants. 


The  King  v.  Sir  A.  Macdonald,  and  Qtbera,  Devisees  in  Trust 
under  the  Will  of  the  late  Duke  of  Bridgewater. 

ISEait^SSi.    MayS3,lS10. 

An  act  of  parliament  having  empowered  the  Duke  of  Brui|^MMi/er  to  erect  a  lock  apon  the 
RoekdalB  canal,  and  to  receive  at  ttich  look  certain  ratea  or  tolla  apon  gooda  in  veaaela 
navigated  fbm  that  canal  into  bia  own,  aa  a  eompenaatioD  Ibr  the  pm6(t  ariSHig  te  bim 
ilrom  certain  wbarft  at  JiMnehmt^r^  whieh  were  aaeriiced  for  the  pablie  benefit  in  that 
navigation  :  held  that  a  poor's  rate  on  hta  traateea,  oooupiera  of  toe  **  JlecA</Wa  caWcl 
Idek^  tunnel,  dtUM^  or  rale«,'*(whir.h  dues  or  rates  are  only  otiiqr  names  for  the  lock  rated 
therewith)  is  good,  though  the  trustees  were  found  not  to  be  inMa^unU  of  the  town- 
ship for  which  the  rate  was  made.  Though  the  Sesaions  find  that  certain  persona  in 
tha  township  were  possessed  of  visible  stocks  tv  trade  there,  aad  were  personally  lis* 
ble  to  be  rated  En  respect  thereof,  if  by  law  such  property  wer«  liable  to  be  rated ;  jret 
if  they  also  state  that  they  were  not  satisfied,  from  tbe^evidenee  offered  berora 
them,  that  there  was  any  surplus  profit  on  such  stocks,  by  which  tliey  eould  amend  a 
rate  which  omitted  them,  that  cooclndes  the  question. 

THIS  was  an  appeal  against  a  poor's  rate  made  for  the  township  of  Mtm- 
c\esterf  which  was  confirmed  by  the  Sessions  on  appeal,  subject  to  the  cpto* 
ion  of  this  Court  on  the  following  case. 

'   '  '  ,.    ■       ■  .1      ■     ■  ,  ,  ^    t 

(a)  Que.  sed  ride  Swan  and  Vthsrs  t.  Sudi  tmd  Olkors^  7  East,  SIO. 
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The  property  in  Mipeel  of  whieb  the  appeal  was  mde  w«i  deaoribed  in  the 


^oor*«  Rata, 
140    12    6 


Pr«fBiM»f. 
Rochdale  Canalf)  iT  j.  d. 
Look,  Toaoel,  V  663  10  0 
Doca  OK  Ratee,    j 


6ir  Archibald 
Maodonald     - 
(and  otberSf) 
Trnsteea  of 
the  late  Duke 
of  Bridge* 
water. 


WareboQse  and 
Wharf  Bottom 
of  Gaatle  FieM. 


Dm      > 
ieM,  ) 


£85      0    0 


Suffordahire 
WarehoaaCy 


962    10    0 


Warehooae  on     \ 
Mancheater  Side  >  37l» 
of  Knott  Mill,     ) 


0    0 


Coal  Wharf  from  ^ 
Staffordshire 
Warehouse  to 
KaoH  Hill. 


90      0    0 


0  a 


I860      0    0 


isi    s  0 


65    13    « 


IS    0 


28 

10 

0 

11 

8 

0 

466 

0 

0 

The  appellants  were  not,  at  the  time  of  making  the  asMssment,  mhaUtanU 
tf  Ma»ehe$ier^  hut  were  4hen  and  atill  are  entitled  to,  and  in  the  recemt  of,  the 
tonnage,  in  reapect  of  Teasels  paaaing  through  the  lock  built  upon  the  RocUab 
canal,  upder  an  act  of  the  34th  Geo.  3,  the  2d  aectipn  of  which,  reeitiog  that 
"  Whereas  JFVands  Duke  of  BrUgemaUr  hath  expended  a  considerable  sum 
*'  in  making  wharft,  for  the  cooYenience  of  the  public,  adjoining  or  itfear  to  his 
"canal  at  JToncAes/er,  and  when  the  proposed  junction  is  made  with  his  canal, 
*' the  profits  arising  from  those  wharfii  will  be  oonsideraUjr  diminished ;  neverw 
"  theless  he  consents  to  such  junction  on  being  authorised  to  boild  a  lock  upon 
"  the  RoehdaU  canal  near  the  junction,  and  to  eoUeet  certain  rates  hereinaAer 
"mentioned,  as  a  compensation  ibr  such  diminution  in  the  profiu  of  his  wharfr 
*'  age ;''  authorizes  the  Duke,  his  heirs,^  and  assigns,  at  '*  his  and  their  own 
"expence,  to  boild  a  proper  lock  upon  the  said  Rockdale  canal,  at  or  near 
"  CasiU  FiMj  Sdc  wad  ail  necessary  works  thereto  belonging ;  and  to  take  at 
**  the  said  lock  for  his  and  their  ownr  benefit  (as  a  compensation  fpr  the 
"  diminntion  in  the  profite  of  his  wharlage  as  aforesaid,)  the  following  rates, 
*'  viz."  [and  then  i|  gives  certahi  rates  per  ton  for  goods  carried  and  navigated 
from  the  Rochdak  canal  into  the  canal  belonging  to  the  Duke,  and  vice  perea  s 
**  which  rates  shall  be  payable  and  paid  at  or  near  the  said  lock  to  the  said 
"  duke,  his  heirs,  and  anigns,  and  shall  be  collected  by  such  person  as  the  said 
"  duhe,  ice.  shall  by  writing,  dec  appoint  to  receive  the  same."  The  lock 
was  built  in  pursuance  of  the  act.  The  tonnage  anioanta  to  as' much  as  it  is 
charged  at  in  the  assessment.  The  appellants,  at  die  time  of  making  the 
assessment,  were  and  still  are  in  the  occupation  of  the  lock,  and  of  the  several 
warehouses  and  wharfs  mentioned  therein;  and  the  same  are  of  the  value 
assessed.  The  case  then  set  forth  the  names  of  several  individuals  on  whom 
notices  of  appeal  were  served,  who  were  at  the  time  of  making  the  assessment^ 
and  still  are,  inhabitants  of  MoMchtsier,  and  were  then,  and  still  are  respeo- 
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tively.posiessed  of  visible  stocks  in  trade  in  that  township;  and  were  then 
personally  liable  to  be  assessed  to  the  relief  of  the  poor  in  respect  there> 
of,  if  by  law  such  property  be  liable  to  be  rated  in  such  assessment :  but 
that  neither  of  those  individuals  were  rated  in  respect  of  their  said  stocks 
in  trade  or  other  personal  property ;  neither  were  any  inhajbitants  of  Maih 
thesHaTyOr  other  persons  rated,  in  respect  of  their  personal  property  in  the 
township,  although  personal  property  was  iromemoriany  rated  in  that  township 
down  to  the  year  1796,  and  occasionally  collected  up  to  that  time;  but 
this  merely  at  nominal  sums,  having  no  relation  to  the  actual  value  of  the 
property;  and  from  thence  rated  (but  not  collected)  down  to  the  year  1807: 
from  which  latter  period  personal  property  had  not  at  all  been  rated  in  the 
township.  The  proprietors  of  the  RoehdaU  canal  company  are  not  rated  for 
their  locks  upon  the  said  canal  situated  within  the -township,  or  for  the  tonnage, 
tolls,  duties,  or  rates,  arising  from  such  locks,  or  otherwise  from  the  eaid  canal 
within  Manchester ;  this  being  provided  for  by  the  stat.  47  Qeo,  3,  entitled 
"  An  act  to  alter  and  amend  the  several  acts  for  making  and  maintaining  the 
Rockdale  canal  navigation."  The  case  also  stated  the  names  of  other  persons, 
who,  at  the  time  of  making  the  assessment,  were  and  still  are,  owners  of  annual 
chief  or  ground  rents ;  one  to  the  amount  of  lOOZ.  and  50/.»  another  of  222Z.  Is, 
6d.,  another  of  72/.  Is.  Id.  and  another  of  10/.  issuing  and  payable  Irom  lands 
and  buildings  in  Manchester ,  in  the  possession  of  their  several  tenants ;  which 
owners  of  quit  or  ground  rents  were  then,  and  still  are,  inhabitants  of  the 
township,  but  are  not  rated  in  respect  of  such  rents ;  nor  is  any  person  assess- 
ed in  respect  of  rents  issuing  out  of  lands  and  tenements  in  the  township : 
but  the  counsel  for  the  appellants  made  no  point  upon  the  sabject  of  the  quit 
rents.  In  addition  to  the  proof  already  given,  the  appellants  gave  further 
evidence  of  the  amount  of  the  clear  surplus  of  stock  in  trade  or  other  personal 
property,  in  the  instances  of  the  several  persons  contained  in  the  notice  of 
appeal ;  and  called  two  witnesses  to  give  this  proof  in  eases  of  two  of  the  per- 
sons named  :  but  the  Justices  not  being  satisfied,  from  the  evidence  ofiered, 
that  there  was^  any  sum  of  surplus  by  which  they  could  amend  the  rate,  by 
adding  the  names  of  the  persons  in  respect  of  whom  such  further  evidence 
was  given,  confirmed  the  rate. 

Parkf  Dampier,  Scarlett ,  and  Yates,  in  support  of  the  rate,  said,  that  it  could 
not  be  questioned  but  that  the  Duke  of  Brit^ewater^s  trustees  were  properly 
rateable  for  the  several  descriptions  of  property  for  which  they  were  assessed. 
it  will  not  be  disputed  that  they  are  liable  for  the  wharfs  and  warehouses :  and 
they  are  equally  within  the  principle  of  all  the  cases,  including  those  recently 
decided,  liable  to  be  rated  for  the  RochdaU  canal  lock,  which  is  in  its  nature 
f eal  property)  yielding  profit  witiun  the  township ;  rates  leviable  there  by  vir- 
tue of  the  act  having  been  given  to  the  Duke  in  Viirh  of  the  profits  arising  from 
certain  wharfs  whiSch  he  before  enjoyed ;  and  the  case  finding  that  the  trustees 
are  occupiers  of  that  lock.  Then,  as  to  the  objection  founded  on  the  omission 
to  rate  the  several. persons  stated  in  the  case  for  their  slock  in  trade,  it  is  not 
sufficient  that  property  is  local  and  visible  within  the  township  in  order  to  be 
rated,  if  it  do  not  yield  profit?  and  there  being,  no  evidence  brought  by  the 
appellants  which  satisfied  the  justices  that  there  was  any  clear  surplus  by  which 
they  could  amend  the  rate  in  the  case  of  any  individual,  according  to  power 
dven  in  such  cases  by  the  stat.  41  Geo.  3.  o.  23.  s.  6,  they  were  bound  by 
The  King  v.  Dursley,  6  Term  Rep.  53,  to  disallow  the  objection.  As  to  quit 
rents,  they  have  been  held  not  to  be  rateable.(a) 

The  Att^mey-Oeneral,  Toppings  and  /.  Williams^  contra,  contended,  first, 
that  this  was  in  efibct  a  rate  upon  the  dues  or  rates  payable  at  the  lock,  and 
not  a  rate  upon  the  lock  itself:  but  it  is  sufficient  tto  raise  the  objection,  that 

(a)  Rez  V.  VandewaU,  2  Barr.  99t.    This  exemptiop  was  said  by  Lord  Kenyan^  io  Rt^ 
V.  Alberhury^  1  East,  535,  to  go  upon  the  objection  of  its  being  a  double  rating  o(  the 
1  property,  in  the  hands  of  the  landlord,  as  well  at  of  the  tenant. 
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thej  are  aH  coapled  together,  if  part  of  the  sahject  matter  he  not  rateable: 
and  the  Coart  having  recently  decided,  that  tolls  in  themaehea  are  not  rate- 
able, the  troateea,  who  are  found  not  to  have  been  inhabitanta  of  the  townahip 
at  the  time,  cannot  be  rated  for  them.  Upon  the  ground  of  theomiaaion  to 
rate  the  viaible  at^k  in  trade  of  the  inhabitants  of  Manchester^  they  arffue^ 
>  shortly  opon  the  unreasonableness  of  the  conclusion  drawn  by  the  sessions. 
The. only  evidence  which  can  be  given  of  the  surplus  profit  made  by  the 
tradesman,  from  the  possession  of  hia  stock  in  trade,  must  in  its  nature  be 
general,  arising  from  the  nature  and  appearance  of  his  dealings. 

Lord  Ellknborocgb,  C.  J.  The  Court  will  not  involve  themselves  in  any 
contradiction  to  the  cases  which  have  been  decided,  by  discharging  the  rule 
for  quashing  the  order  of  sessions  in  this  case.  First,  as  to  the  omission  of 
rating  stock  in  trade  in  Manehister.  In  order  to  include  particular  iodivid*- 
nals  in  the  rate,  a  case  must  be  made  out  in  evidence  againat  those  individuals : 
here  there  was  an  attempt  to  do  it  by  the  appellants,  but  they  failed  in  satis- 
fying the  Court  below  tipon  the  foots.  We  have  no  concern  with  the  con- 
clusion of  facts  which  the  Justices  have  drawn  as  they  state  to  us :  and  I  do 
not  say  that  I  should  have  come  to  the  same  conclusion :  but  the  Justices  have 
only  found  that  certain  persons,  inhabitants  of  Manchester,  were  possessed  at 
the  time  of  visible  stocks  in  trade  within  the  township,  and  were* personally 
liable  to  be  aasessed  to  the  po<:tr's  rate  in  respect  thereof,  if  by  law  such  pr<^ 
perty  be  liable  to  be  rated.  Now  yisiMe  property  in  the  place,  such  as  stock 
in  trade,  merely  as  being  viribU,  is  not  liable  to  be  rated,  but  to  make  it  rate- 
able it  most  also  be  pre^etitfe :  but  the  Justices  have  found  that  It  was  not 
productive,  or  what  is  the  sftme  in  eSect,  that  it  was  not  proved  to  be  so  to 
their  satisfaction.  That  Ending  concludes  the  question.  And  then  the  re- 
maining question  stands  on  the  rateability  of  the  property  of  the  trustees. 
The  case  states  that  they  are  the  occupiers  of  the  lock  and  of  thd  several 
wharfe  and  warehouseft  mentioned  in  the  rate ;  and  it  ia  not  diaputed  that  the 
property  rated  yields  profit :  but  it  is  objected  that  they  are  rated  for  rates  or 
dues,  that  is,  for  the  tolls  payable  at  the  lock  under  the  act  of  parliament ; 
and  that  the  Court  have  held  tolls  not  to  be  rateable.  But  the  Court  have 
only  said,  that  tolls  are  not  rateable  per  je,  but  only  when  connected  and  rated 
conjunctively  with  real  and  substantial  property,  situated  in  the  parish,  which, 
as  yielding  profit  there  by  means  of  the  tolls,  is  the  proper  subject  of  rating 
within  the  act  of  Elizabeth.  Now  here  the  lock  itself  is  rated,  which  is 
something  real  and  substantial,  locally  situated  in  the  townahip,  and  produc- 
ing profit ;  and  the  addition  of  the  dites  or  rates  is  merely  giving  other  names 
for  the  same  thing.  These  dues  or  rates  are  given  by  the  act  of  parliament 
as  a  compensation  to  the  Duke  of  Bridgewater  for  the  loss  of  his  profits  of 
certain  wharfs  adjoining  tb  his  canal  at  Manchester ;  which  whairfs  were  before 
clearly  rateable  in  respect  of  those  profits :  the  rates,  therefore,  made  payable 
at  the  look  were  substituted  as  a  coiApensatioil  for  and  in  lieu  of  the  wharfage 
before  enjoyed :  they  are  the  sobstitnted  medium  of  profit  arising,  as  the  act 
describes  it,  from  those  wharfii.  The  Court,  therefore,  by  this  decision,  will 
not  break  in  upon  that  which  they  have  recently  decided,  the  tolls  per  se,  and 
when  not  mixed  with  a  rate  upon  other  property,  which,  as  having  substance 
and  locality  within  the  parish,  is  properly  rateable  there,  are  not  liable  to  be 
rated. 

The  other  Judges  concurring, 

The  Rate  and  Order  of  Sessions  confirmed. 
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The  King  v.  John  Nicholson. 

lSEut,3aD.    Majp23,1810. 

Tbe  lesiiee  aiid  occupier  of  an  ancient  and  excIatiTe  ferrj,  not  being  an  inkabitMU  resi' 
cf«nl  within  the  township  in  which  one  of  tbe  fermtm  of  the  ferry  is  situated,  la  not 
liable  to  be  rated  there  for  any  share  of  the  tolls  of  such  ferry  :  for  supposing  a 
ferry  lo  be  real  property,  it  m  not  auch  real  property  aa  ia  mentioned  in  the  atat.  48 
Eliz.  c.  2,  the  occupancy  of  which  aobjeela  th«  party  Ut  th«(  relief  of  tbe  poor  of  iba 
place.  And  all  the  paaea  where  parties  have  been  held  rateable  in  respect  of  the  oc- 
cupancy  or  receipt  of  tolls  (apart  from  tbe  question  of  inhabitancy)  have  been  where 
they  at  the  same  time  occupied  real  visible  property  connected  witn  such  tolls  in  tbe 
place  where  they  were  rated. 

JOHN  NuhehoM  appealed  to  the  Sessions  against  a  rate  made  tor  the 
relief  of  the  poor  of  the  township  of  MonkwearmauHMkcre^  in  tbe.  county  of 
Durham,  whereby,  as  lessee  of  an  ancient  ferry,  from  and  betwe^ik /Sunderland 
near  tbe  sea,  in  the  said  county,  and  ManhoearmouiJhskore^  be  was  rated  for 
tbe  tolls  of  the  same.  The  Sessions  confirmed  the  rate,  sut^ect  lo  the  opinion 
of  this  OMirt  on  tbe  following  case: 

The  appellant  Nicholson  is  an  inhabitant  of  and  lives  in  Sunderland,  which 
town  lies,  dose  to  the  sea,  at  the  month  of  ibe  river  Wear^  which  divides  the 
parbh  of  Sunderland  from  tbe  township  of  MankwearmoMih^hore,  en  the 
north  side  of  the  river,  maintaining  each  their  own  poor.  Thera  is  an,  ancient 
ferry  for  horses,  goods,  and  passengers,  which  crosses  the  fiver  from  Sunder- 
land  to  Mankwem'mautA^skore,  and  from  Mimkweamumih'share  to  Sunderland. 
This  ferry,  until  1795,  was  leased  by  the  JBttrick  familj  under  tbe  Bishop  of 
Durham,  when  it  was  purchased  by,  and  now  belongs  to  the  commissioners  of 
WtarmmUh  bridge :  and  the  ferry  and  tbe  tolls  th^eof  are  at  present  let  bj 
them  on  a  lease  for  three  years  frpro  Martinmas  180B  to  t)ie  appellant,  at  the 
yearly  rent  of  350/.  There  are  two  large  boats,  which  keep  plying  all  the  day 
to  and  from  Sunderland  and  Jlionkwearmautk^hore,. nnd  which  are  rowed  by 
two  in  each  boat,  and  tbe  fare  or  toll  paid  for  a  person  passing  in  the  ferry  is 
a  halfpenny  each  way ;  and  of  late  years,  for  convenience  it  has  been  accue- 
lomed  to  collect  tbe  money  of  the  passengers  aa  they  enter  the  boat  on  either 
sidct  of  the  river,  instead  of  when,  they  go  out,  as  it  need  to  be  done 
formerly ;  and  one  boat  puts  off  from  one  aide  of  the  water  when  they  see  tbe 
other  put  off  from  the  opposite  side.  There  is  a  small  boat  also  goes  to  and 
from  Sunderland  and  Mankwearmautk-'shere  during  tbe  night;  and  the 
inhabitants  of  Monkwearmautk^h&re,  who.  are  customed  as  after  men* 
tioned,  pay  tbe  same  toll  or  fare  of  a  halfpenny  as  persons  not  customed 
do,  if  they  go  over  in  this- night  boat  The  respective  boats  when  not  used 
have  always  been  locked  up  on  the  Sunderland  side  of  the  water,  clcee  to 
the  place  where  the  passengers  get  iA*on  that  side.  Previous  to  the 
year  1710,  a  dispute  having  arisen  between  Anthony  EiUrick,  Esq.  the  then 
lessee  under  the  bishop  of  this  ferry,  and  Sir  WilUam  Williamson,  ,lbwtL 
respecting  the  ferry  landings  on  his  estate  in  the  township  of  Monhotarmautk- 
short,  and  the  ferry  dues  to  be  paid  by  bis  tenants  in  Manhotarmauth^ar^ 
for  passing  tbe  ferry,  it  was  referred  to  erbitration  :  and  by  i|o  award  dated 
25th  March  1710,  two  places  were  set  out  by  the  arbitrators  for  the  ferry 
landings  in  Monkwearmouth-short ;  and  the  one  of  them,  which  is  called  the 
High  Landing  in  the  award,  is  the  place  where  the  ferry  now  lands,  and  has 
for  a  great  many  years  past.  And  the  ferry  dues  to  be  paid  by  bis  lessees  and 
tenants  in  Monkwearmouth-shore  were  also  fixed  by  the  arbitrators ;  namely, 
a  cottage  2s,  fid.  and  a  dwelling-house  5s.  for  one  year's  passage  of  tbe  les- 
see's tenants  or  inhabitants  of  each  cottage  or  house;  and  the  ferry 
was  to  land  from  thenceforth  in  no  other  place  in  Monkwearmouth-^shore 
but  the  two  places  set  out  by  the  arbitrators.    The  ferry  dues  settled  and  as- 
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eertained  bjUiat  award  for  the  passage  in  theferrfboatrof  tlie  lessees,  tenant*, 
and  the:inhabitaQt8  of  the  cottages  and  dweNiiig4ioii6e8  situate  in  BSonk* 
wearmauth-shore,  have  been  paid  erer  sinee  to  the  tenant  or  occupier  oi  the 
ferry  for  the  time,  and  are  reserved  and  confirmed  to  tbe  same  lessees,  tenants, 
and  inhabitants,  in  the  act  passed  for  the  erection  of  Wiormouih  bridge  in 
1792,  and  amount  to  from  801.  to  109/.  a  year.  The  ferry  bas  always  omil 
the  year  1802,  when  it  was  let  to  one  Thomas  Wandless,  who  lived  in  Jlfoiiib* 
wearmoutk^share,  been  let  to  persons  livuij^  in  Sunderlatid,  aiid  been  rated  to 
the  poor  of  Sunderland  for  the  whole  of  the  tolls  or  f<^rry  d^es :  and  it  has  at 
different  times  been  also  rated  to  the  poor  of  Monhnearmsuth'shmre:  but  noth* 
ing  was  ever  paid  to  that  township  until  fVandkss  took  the  ferf^ ;  when  the 
parish  of  Sunderland  having  raised  his  rate,  in  consequence  of  his  banng  given 
an  additional  rent,  he  objected  to  pay,  on  the  ground  that  part  of  the  tolls  of 
the  ferry  arose  and  became  due  in  the  township  of  Monkweearmmrth^ikott,  and 
were  liable  to  be  rated  to  that  township;  and  the  township  of  iisniKMarjniwlA* 
short  having  rated  him  for  a  part,  he  appealed  against  the  Sunderkmd  rate,  on 
the  ground  before  mentioned,  to  the  sessions  at  Durham  in  July  1805,  when 
the  point  was  abandoned  by  the  respondents,  nnd  Wandless^g  rate  to  Sunder* 
land  was  amended,  and  reduced  to  half  of  the  tolls  of  the  ferry ;  end  the  ferry 
has  since  been  continued  to  be  rated  to  Monhoearnumth^shore  for  erne  hedf  if 
the  tolls  or  ferrtf  dues,  including  one  half  of  the  custom  money,  and  for  the 
other  half  thereof,  including  the  remaining  half  of  the  custom  money,  to  Sun^ 
derland.  The  number  of  pamengers  firom  Sunderland  to  Monkweanuouik^ 
shore  are  about  the  sanie  as  from  Menkweartnouth'sk&re  to  Sunderland.  The 
place  where  the  ferry  lands  in  Menkwearmouthrshore  is  of  little  or  no  value  of 
itself,  in  case  it  was  not  used  for  the  ferry  landing.  No  question  arose  in  this 
case  as  to  the  girnn/ifm,  for  it  was  admitted  that  the  appellant  was  properly 
rated  in  the^  township  of  Monkwearmouth-shore  as  to  quantum,  in  case  be  in 
rateable  there  at  all  for  any  part  of  the  tolls  or  fees  arising  or  received  from 
or  in  respect  of  the  ferry  boats.  The  Sessions  being  of  opinion  that  be  was 
rateable  for  a  raoiety  of  all  such  tolls  or  fares,  including  one  moiety  of  the 
eustbm  money  aforesaid,  confirmed  the  rate. 

This  case  was  now  argued  by  Hohroydi  in  support  of  the  order  of  sessions 
esubltshing  the  rateabiltty  of  the  appellant  for  the  profits  of  the  ferry,  and  by 
Hullock  against  it :  and  a^  the  case  of  Williams  v.  Jones,  next  reported,  which 
was  argued  in  the  last  term,  and  stopd  over  for  consideration  till  the  argument 
in  this  case  had  been  heard^  involyed  th^  same  general  question,  I  havecoi* 
lected  together  in  this  place  all,  the  leading  arguments  and  anthorities  addnc* 
ed  by  the  respective  counsel  for  and  against  the  rateability  of  this  species  of 
property. 

In  affirmance  of  the  rate,  it  was  urged  that  a  ferry  was 'real  property:  an 
incorporeal  hereditament  within  the  paris]! :  local  io  its  very  nature,  and  bav* 
ing  locality  assigned  to  it  by  law  :  demandable  in  a  preec^e  quod  reddot,{a)  m 

(a)  No  authority  wa«  cited  for  tbi».  (lattre  what  of  roaltly  it  in  fkct  to  be  rendered 
upon  the  demand  of  a  ferry  \h  each  a  writ  .^  In  Saville'i  Rep.  11,'it  is  indeed  said  to 
have  been  hoMen  in  the  Ezcbequer-ehamber,  «ii.  93  Elia.  that  a  ferry  it  in  respect  of  the 
landing  place,  and  not  of  the  water,  and  that  ihe  land  on  both  aidee  ought  tu  belong  to 
the  owner  pf  the  ferry.  Andit'ia  not  conceivable  how  any  ferry  could  have  originated 
by  private  authority  without  the  Rseent  of  the  ow^eri  of  the  land  on  each  eide :  except 
perhapi  where  the  landing  on  both'iidea  waa  in  a  common  highway^  where  the  licence 
of  the  crown  would  be  presumed.  In  Jux&n  v.  TkomhiU,  Cro.  Car.  132.  [8.  C.  1  Rot. 
Abr.  464,]  the  king'ii  licence  to  the  plaintiff  to  fix  loeba  on  the  rtrer  Ouse,  which  ia  a 
tommon  pulio  river,  for  the  easier  navigation  of  it,  taking  reasonable  toll,  was  only  sus- 
tained becaase  the  locks  were  ttven  the  pUd<iUiff*s  own,  land.  Yet  it  does  not  fbllow,  that 
the  owner  of  the  ferry  should  oave  the  property  of  the  soil  on  either  side  ;  for  the  fand 
ownetfl  apon  a  pabKc  river  may  have  granted  to  the  licensee  fff  the  king  (where  the 
dominion  of  the  banks  was  not  in  the  king  himself)  liberty  to  land  passengers,  &c.  firom 
his  ferry  boat,  and  to  moor  the  boat  to  the  shore.  So  ancient  gates  upon  the  highways 
are  intended  to  have  been  by  licence  of  the  king.    IJamee  v.  Hayt^ard,  Cro.  Car.  166,] 
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coiintiiiff  upon  which  it  must  be  claimed  at  aitaated  ia  auch  a  pariah,  d&e. :  an 
aaai2e(<0  clearly  liea  ibr  it :  the  owner  maj  preacribe  for  it|  and  hafe  a  aeiaio 
ia  fee  of  it  Considered  aa  a  franchiae,  it.  is  a  teal  franchise,  the  exerciae  of 
which  is  neceaaarily  confined  to  a  certain  place.  One  of  the  landing  plaoea 
is  within  the  township,  to  which  the  defendant  is  rated,  and  a  moiety  of  the 
toUa  becomes  due  and  ia  collected  there.  There  is  no  distinction  in  principle 
between  the  tolls  of  a  ferry  and  those  of  a  market  or  canal :  the  former  were 
held  rateable  in  the  caae  of  the  corporation  of  Wickkam,  3  Keb.  540,  and  1 
Freem.  419,  confirmed  in  Atkins  r.  Davis  :(b)  and  in  the  Siafordskire  and 
Worcestirshirt  canal  case,  Term  Rep.  340,  the  proprietors,  wiio  were  em- 
powered by  act  of  parliament  to  ^ke  so  much  per  mile  per  ton,  for  all  gnooda 
carried  along  the  canal,  were  not  only  held  rateable  (or  their  lands,  wharfs,  4(.c. 
and  other  real  property  in  the  occupation  of  their  servants,  but  also  for  the 
toUs  which  became  dae  in  the  several  parishes  on  the  line  of  the  canal  where 
the  different  voyages  ended ;  though  for  their  own  convenience  the  Company 
were  authorized  to  collect  the  tolla  where  they  pleased,  and  did  in  fact  collect 
them  in  other  parisfaea.  -  Part  of  the  rate  there  was  specifically  on  the  <o/2«  and 
diUies  arising  from  the  navigation  on  the  canal,  dut  ai  Lower  Mitian ;  the  caae 
waa  argued  as  a  rate  on  toJh  contra-distinguished  from  Umd^  <Slc.  and  decided 
on  the  ground  of  the  tolla,  aa  auch,  being  rateable  in  ^he  parish  where  they  b^ 
came  due,  as  arising  and  becoming  viaible  property  there.  The  like  decisioo 
upon  the  same  principle  had  before  been, made  in  the  King  v.  Page^  4  Term 
Rep.  S43.  [Lord  Eiienbarough,  C.  J.  In  thoae  caaea  the  question  did  not 
turn  so  much  on  the  rateability  of  the  property,  considered  merely  as  iails,  as 
on  the  proper  place  where  they  were  to  be  rated;  ibr  in  all  these  caaes  the 
tolls  were  in  respect  of  the  land  and  soil  of  the  canal  which  was  veated  in  the 
proprietbra.  In  general,  the  rate  has  been  imposed  on  some  real  property  in 
the  parish  out  of  which  the  tolls  aroae,  as  on  the  sluice  in  The  King  v.  Cat' 
dingion,  Cowp.  581,  and  in  the  Salter's  Load  sluice  caae,  4  Term  Rep.  730. 
Bayley^  J.  All  the  cases  of  tolls  held  rateable  have  been  where  the  tolls 
arose  out  of  the  use  of  land.]  Yet  in  Atkins  v.  DavisJ(^c)  BuUer,  J.,  speak* 
ing  of  the  case  of  The  King  v.  Cardington^  aaid,  that  jPabner^  who  waa  there 
rated  in  respect  of  the  tolls,  had  no  property  either  in  the  soil  or  in  the  water, 
but  had  merely  a  power  of  erecting  sluices  and  taking  tolls.  Neither  was  the 
Boil  of  the  Airt  and  Colder  rivers  vested  in  the  undertakera  of  the  navigation, 

or  the  right  to  have  such  gates  may  have  been  reserved  when  the  land  was  first  granted 
by  the  owner  for  the  purpose  of  a  hiffhwar.  In  Le  Tennes  de  la  Ley,  338,  a  ferry  is 
•iptaiDed  to  be  *' A  liberty  by  preacripttoa  of  the  king's  granc  to  kute  •  oiMl  for  ptesmge 
upon  a  great  Btream  for  earriace  of  horaes  and  men  for  reasonable  coll."  And  in  Curv>€u 
V.  Salkdd^  3  East,  538— 544,  5,  Lord  EUenhorough^  C.  J.  said,  '<  If  the  lord  of  a  manor 
have  a  pant  of  a  market  within  4  certain  place,  though  he  have  a|  one  time  appointed  it 
in  one  situation,  he  may  certainly  remove  it  afterwards  to  anothet*  within  the  place  named 
in  hie  grant,  &e.  Tfae  right  of  removal  is  incident  to  bta  grant,  if  he  be  not  tied  down 
to  a  particular  spot  by  the  terms  df  it." 

(a)  This  seems  to  be  by  force  of  the  stat.  West.  2, 13  ed.  1.  c.  85..  Before  tbatsUtut* 
the  writ  of  assize  ofnovtl  disMeisin  iU  libero  te^emenio  lay  only  to  things  of.  which  tLpnt- 
cipe  quod  reddat  lay  at  common  law.  [There  was  however,  another  writ  of  assise  at  com- 
mon law»  for  common  of  pasture ;  though  it  was  doubted  whether  before  th«t  statute  an 
assize  (ay  of  other  commons,  fpr  which  the  proper  remedy  waa  by  a  Que^  permiitat,]  8 
Rep.  46)  47, 2  In^t.  409»-12.  But  th>t  statute  extended  the  remedy  by  aasize  ta  various, 
perhaps  to  all  oases  of  profits  apprender  in  a  place  certain  in  which  the  party  bad  a 
freehold  or  interest  for  term  of  life.:  amongst  other  profits,  those  of  fe^  and  pa9»ag€ 
are  named  in  the  statute.;  and  paasdgiiim^  says  Lord  CleAce,  **is  properly  a  ierry  for  the 


^  passage  of  men  and  cattle  over  a  water,  for  which  the  owner  has  a  uA\ :  for  if  a  man 
*'  nave  passage  in  the  vessel  of  another  .to  the  church  or  ebe where,  It  is  not  any  prpfit, 
•<  but  an  easement,  whereof  no  assize  lies,  as  is  adjudged  in  31  £d.  3.  Ass.  44,"  «c. 

{h)  Cald.  328.  333.  338.  Bed  vide  t^.'332. 

\c)  CaM.  826,  and  vide  ikid.  335,  8.  P.  by  WtUu^  i.  That  was  the  ease  of  the  Lonion 
Bridce  water  works,  rated  in  discharge  of  damages  recovered  nnder  the  riot  act,  which 
speaks  of  ability  io  general,  and  does  not  specify,  like  the  stat.  43  Elia.  any  particular 
taxable  ohjecU. 
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yet  in  their  case,  2  Term  Rep.  060,  the  tolls  «nd  duties  of  the  navigation, 
which  they  were  aothortxed  to  eolleet  by  act  of  parliament,  were  held  rateable 
(apart  from  lands,  wharfe,  &e.  in  their  own  occupation,)  in  the  two  parishes 
where  the  collection  was  made  in  respect  of  the  whole  line  of  (he  nafigatioo, 
which  ran  through  several  intervening  parishes.  So  in  the  case  of  the  Leeds 
and  Liverpool  canal,  5  East,  325,  the  company  were  rated  specifically  for  their 
ioUs  of  the  navigation  as  well  as  for  their  warehouse  And  land.  [Lord  £//6ii- 
horoughy  C.  J.  The  undertakers  of  the  Aire  and  Colder  navigation  had,  I 
believe,  real  property  in  the  parishes  where  the  tdls  were  collected ;  and  the 
rate  was  upon  the  foils  conjoined  with  that  property,  which  property  was  ren- 
dered so  much  more  productive  by  reason  of  the  tolls  colJected  there.  So  in 
the  Leedi  and  Liverpool  case,  it  was  a  conjunctive  rating.  The  tolls  were 
held  rateable  for  the  canal  within  the  parish.  But  is  there  any  case  of  rating 
tolls  where  the  owners  had  no  land  or  visible  property  in  the  parish  T]  In 
every  case  where  toHs  have  been  rated  as  well  as  land,  the  order  of  sessions 
oonfirminff  both  conjunctively  ought  to  have  been  quashed ,  instead  of  beinff 
confirmed,  if  the  Court  had  not  considered  that  both  were  rateable.  [Lord 
Eilenboroughy  G.  J.  The  great  difficulty  is  to  bring  the  case  within  the  words 
of  the  Stat  43  Eliz.  c.  2,  conferring  the  authority.  The  party  rated  must  be 
either  an  inhabitant  of  the  parish,  or  he  must  be  an  occupier  of  one  or  other 
of  the  descriptions  of  property  mentioned  in  the  statute :  and  within  which 
does  this  appellant  comet  The  case  states  him  to  be  in  fact  an'  inhabitant  of 
another  place.]  He  may  be  considered  as  an  occupier  of  land  in  respect  of 
the  use  which  he  has  of  the  water  which  covers  the  land,  and  is  part  of  the 
realty.  The  word  kmds  is  used  in  the  statute  as  the  nomen  generalissimum  for 
every  'species  of  real  property,  incorporeal  as  well  as  corporeal :  '*  all  land,  and 
ail  real  property,  are  rateable  to  the  poor,"  said  Lord  Mansfield  in  Rex  v. 
Oardnerf  Cowp.  84.  At  all  events,  he  may  be  considered  as  an  inhabitant  of 
the  township  within  Lord  Coke's,  2  Inst.  702,  extended  signification  of  that 
word  in  his  construction  of  the  statute  of  bridges,  as  comprehending  all  who 
have  lands  and  tenements  in  possession,  though  living  in  a  foreign  county. 
In  like  manner,  the  stat.  43  Eiis.  may  be  taken  to  include  every  person  occu- 
pying'any  species  of  property,  or  exercising  any  local  franchise  producing 
profit  to  him  within  the  township ;  for  this  forms  part  of  bis  ability  there.  A 
lessee  of  tithes,  though  he  do  not  reside  within  the  parish,  is  certainly  rateable. 
This  is  not  the  case  of  «  mere  easement,  but  the  party  has  an  interest  in  the 
place.  The  tolls  of  a  lighthouse  were  held  in  a  late  ca8e(a)  not  to  be  rateable, 
because  neither  the  ships  in  respect  of  which  the  tolls  became  due  were  within 
the  parish,  nor  were  the  tolls  received  there :  that  case,  therefore,  does  not 
conclude  the  present 

Against  the  rateabtlity  of  toUs,  it  was  contended,  that  the  question  was  one 
of  strict  construction  npon  the  Words  of  the  stat.  43  Eliz.  c.  2,  by  which  alone 
the  power  of  rating  to  the  relief  of  the  poor  was  given.  The  statute  directs 
the  necessary  sums  to  be  gatliered  out  of  the  parish  according  to  its  ability  by 
taxation  of  every  inhabitant,  &c.  and  of  etvery  occupier  of  iMds^  dtc.  and  no 
nan  can  be  rated  except  as  an  inhabitant  or  occapier.(^)  Here  the  case  neff- 
stives  that  the  appellant  was  an  inhabitant  of  this  township ;  and  the  on^ 
question  which  can  be  made  is,  whether  ho  were  an  occupier  of  lands,  [Lord 
Ellenborough,  C.  J.  asked  whether  the  counsel  were  aware  of  any  case  where 
the  word  inhMtant  in  the  sutute  of  Elizabeth  had  been  held  to  mean  any 
other  than  resident:  and  was  answered,  that  there  was  no  such  case :  that  the 
question  was  raised  in  the  Liverpool  and  Hull  cases.(c)]  In  every  case  where 
a  rate  in  respect  of  persoal  property  has  been  established,  the  party  rated  has 

(a)  R€X  V.  TynemmUh,  ante,  46. 

(b)  By  Lord  Maiufield,  in  Rex  t.  Gardnsr^  Cowp.  83. 

(e)  H.  38  G.  3.  B.  R.  yide  8  East,  455,  n.  and  457,  n,  and  vid«  per  £awrmc«,  J.  in  R§a 
T.  Jones,  ib.  462. 
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appeared  to  be  an  actaal  iahabitant  of  the  place.  It  is  argaed,  ibat  the  word 
lands  includes  all  real  property,  and  tbat  a  ferry  Is  real  property ;  but  no  au- 
thority has  been  cited  for  that  position :  no  instance  has  been  shewn  of  an 
ejectment  brought  for  a  ferry,  or  o( ,^  peradpe  quod  reddat  lying  for  it.  But 
however  that  may  be»  that  is  not  the  criterion  for  its  rateability.  The  rule 
was  laid  down  in  The  JCi^'v.  Andaver,  Cowp.  565,  and  has  been  long  estab- 
lished, and  lately  recognizQ^  in  Rex  v.  Si,  John  Madder-market ,  in  Nar^ 
u>ick,{a)  that  a  person  is  only  rate^able  for  hb  local  visible  property  within  the 
parish  :  the  property  must  be  visible  and  tangible  to  make  i.t  the  subject  of 
occupation.  When, -therefore,  this  is  argued  to  be  an  incorporeal  hereditament, 
it  does  not  follow,  nor  is  there  atiy  authority  to  shew,  that  a  person  is  rateable 
for  an  incorporeal  hereditament  in  the  place  where  he  does  not  reside.  The 
specific  mention  of  tithes  in  the  statute  bears  against  the  argument,  and  shews 
that  without  such  express  mention  the  owner  would  not  have  been  rateable 
for  that  species  of  property  under. the  general  Wori  lands  ;  and  expressio  unius 
est  excbisio  aUerius,  This  is  a  rate  on  the  tolb  of  a  ferry,  in  other  worda, 
upon  the  profits  made  by  the  mahual  labour  of  working  the  ferry  boat ;  that 
is,  upon  the  freight  of  the  boats;  and  that  too  in  a  place  where  the  owner,  does 
not  reside,  and  where  the  boats  are  not  kept.  And  though  if  he  were  an 
inhabitant  of  the  township,  the  ferry  boats  of  which  such  profit  was. made 
might  furnish  a  local  visible  criterion  of  the  party's  ability,  yet  in  no  other 
character  could  he  be  rated  for  such  profit.  The  right  of  conveying  persons 
from  the  one  side  of  the  highway  to  the  other  is  a  mere  franchise  or  privilege : 
the  right  of  landing  on  the  soil  of  the  highway  is  common  to*  all  the  king's 
subjects  alike  :  so  far,  therefore,  from  the  owner  of  the  ferry  having  any  inter- 
est  in  the  soil  itself,  he  has  not  even  the  exclusive,  right  to  the  use  of  it.  Other 
boats  may  land  there,  though  they  may  not  carry  passengers  or  cattle  for  hire. 
[Ld.  Elienborovgh,  C.  J.  The  owner  of  the  ferry  may  be  said,  p^haps,  to 
have  a  right  to  make  a  special  use  of  the  highway ;  but  he  cannot  be  said  to 
have  the  occupation  of  the  highway.]  It  is  merely  toU  thorough^  which  is 
taken  for  passing  over  the  highway,  in  consideration  of  repair  or  other  bene** 
fit  done  by  the  owner  of  the  toll,  but  without  any  interest  or  claim  in  the  soil : 
and  not  a  toU  traverse,  which  originates  in  the  liberty  given  to  pass  over  the 
owner's  8oil.(6)  In  JoUiJVs  Case,  2  Term  Rep.  90,  the  grantee  of  a  way* 
leave,  which  is  a  mere  easement,  was  held  not  to  be  rateable  for  it :  and  a 
ferry  is  no  more  than  a  public  easement.  All  the  cases  of  rating  in  respect 
of  real  occupancy  have  been  where  the  subject-matter  was  corporeal  visible 
property  in  the  parish,  whatever  the  form  of  the  rate  mfty  have  been.  In  the 
case  of  the  market  toll  of  WickhamAc)  the  corporation  were  probably  the  own- 
ers of  the  soil.  In  the  other  cases,(cf)  where  tolls  have  been  rated,  the  persons 
have  been  rated  for  them  conjunctively  with  tangible  real  property,  out  of  the 
use  of  which  they  arose,  such  as  juices,  towing-paths,  engines,  boats,  wharfs, 
warehouses,  canal's  and  the  like:  but  in  Rex  v.  ReboWy  I  Const's  Bott,  115, 
and  Rex  v.  Tynemoutht{e)  the  tolls  of  a  light*house,  were  held  not  to  be  rate- 
able,  whatever  the  light-house  itself  might  have  been  under  different  circum- 
stances. Turnpikes  are  said  not  to  be  rateable  on  account  of  tlie  application 
of  the  tolls  to  public  purposes ;  but  though  they  were  private  property, 
the  occupier  would  only  be  rateable  for  the  turnpike  house,  and  not  for 
the  tolls  to  nomine^    And  in  the  case  of  the  si uioe,  being  fixed  toahe  free- 

(a)  6  East,  186, 7,  and  yide  Rex  t,  Jones,  8  East,  461. 

(b)  Vide  Lord  Pelham  ▼.  Piekersgill^  1  Term  Rep.  660,  where  this  sabject  is  fbllj  dis- 
cassed. 

(c)  3  Keb.  540,  and  1  Freem.  419.  Vide  Rez  ▼.  Gardner,  Cowp.  79,  a  corporation 
may,  by  its  officers  or  aerrants,  be  an  inhabitant  or  occupier  within  the  statute  43  Eliz. 

{(i)  Rez  T.  CardingUm,  Cowp.  581.  Rez  t.  Salter's  Load  Sluice,  4  term  Rep.  730. 
Rex  T.  Page,  ib.  543.  Rez  t.  The  Mayor  ^.  of  London,  ib.  21 .  Rex  y.  St.  J^icholas^ 
GUutestsr,  Cald.  262,  and  Hex  y.  Hogg,  1  Term  Rep.  721. 

(e)  Ante,  46. 


IN  THE  FIFTIETH  TEAR  OF  G£ORGE  IIL  483 

hold,  it  could  be  no  other  than  real  property ;  capable  therefore  of  occnpa* 
tion,(a)  and  the  occupier  of  which  had  such  exclusive  possession  of  it  as  would 
have  enabled  him  to  maintain  trespass. 

Lord  Ellenborocoh,  C.  J.  There  was  a  case  of  WiRiams  v.  Jones,{b) 
argued  in  the  last  term,  which  in  principle  is  the  same  as  the  present,  and 
will  be  governed  by  it,  unless  the  Court  should  hereafter  see  any  special  ground 
on  which  to  distinguish  it  The  rate  is  here  imposed  on  the  tolls  merely  of 
the  ferry :  and  the  question  is,  Whether  the  proprietor  of  the  ferry,  who  is 
not  an  inhabitant  of  the  township  in  which  he  is  rated,  be  liable  to  be  rated 
for  such  tolls  received  by  him  there?  And  this  being  a  question  upon  the  con^ 
struction  of  the  stat.  43  Eliz.  c.  2,  it  is  material  to  look  to  the  words  of  it. — 
By  that  statute,  the  parish  officers,  by  consent  of  two  justices  of  peace,  are 
directed  to  raise  a  competent  snm  for  the  relief  of  the  poor  by  taxation  of 
"  every  inhabitant^  parson,  vicar,  and  other,  and  of  every  occupier  of  lands, 
'*  houses,  tithes  impropriate,  propriations  of  tithes,  coal-mines,  or  saleable  un- 
'*  derwoods  in  the  said  parish."  Now,  tolls  do  not  come  within  any  one  spe- 
cifieati<m  of  occupancy  described  by  the  statute :  they  are  not  lands^  nor  houses, 
d6c.  If  therefore,  the  owner  be  taxable  for  them  at  all,  it  must  be  as  an  inhabit 
tant  of  the  parish  out  of  which  they  arise  :  but  there  is  no  case  in  which  the 
word  inhabitant  in  that  statute  has  been  held  to  mean  any  other  than  a  resi- 
dent within  the  parish.  In  the  cases  which  have  occurred  of  rating  in  respect 
of  personal  property,  such  as  The  King  v.  Liverpool,  and  The  King  V;  Col" 
lison,  which  are  mentioned  in  J%e  King  v.  Jonesi{c)  residence  was  considered 
necessary  to  constitute  inhabitancy.  But  we  are  reminded  of  cases  where 
tolls  arising  from  navigable  canals,  to  which  the  tolls  of  a  ferry  are  assimilated, 
have  been  held  rateable,  without  any  reference  to  the  question  of  inhabitancy : 
and  the  Wickham  case  is  much  relied  on,  where  a  corporation  was  held  ratea- 
ble for  market  tolls,  but  they  were  the  lords  of  the  soU  where  the  market  was 
held  in  respect  of  which  they  were  rated  for  the  tolls.  In  the  case  of  The 
King  V.  Cardingion,  Gowp.  581,  the  rate  was  specified,  upon  the  sluices,  on 
that  which  was  local  and  visible  property,  and  producing  profit  within  the 
parish :  and  all  the  cases  where  tolls  have  been  held  to  be  rateable,  when  they 
are  examjned,  will  be  found  to  have  proceeded  on  that  ground.  It  was  so  in 
the  case  of  the  Siafbrdshire  and  Worcestershire  canal,  8  Term  Rep.  840: 
the  company  were  there  rated  for  "  their  basins,  towing-paths,  and  that  part  of 
their  canal  and  the  locks  Tying  within  Lotoer  Mition,  and  for  the  tolls  and  duties 
arising  therefrom  due  at  Lotoer  Mitton.  There  could  be  no  doubt  that  the 
basins,  towing-paths,  canal  and  locks,  were  local  visible  property  there,  and  the 
tolls  and  duties  arising  therefrom  classed  and  connected  as  they  are  with  the 
local  visible  property  rated,  were  considered  as  resulting  from  that  local  and  visi- 
ble property.  In  all  these  cases,  the  tolls  have  arisen  from  the  use  of  the  canaf, 
which  is  local  and  visible,  being  part  of  the  land  itself,  lying  within  the  parish 
where  the  tolls  have  been  rated.  But  there  is  no  case  where  tolls  detached 
altogether  from  local  real  property  have  been  held  to  be  rateable  per  se. 
When,  therefore,  we  are  called  upon  to  decide  such  a  question  for  the  first 
time,  I  am  always  disposed  to  go  to  the  fountain-head,  which  is  the  act  of  the 
43  ElisE. ;  and  looking  at  the  words  of  that  act,  I  do  not  find  any  of  them 
which  extend  to  rate  any  person  not  being  an  inhabitant  of  the  place,  nor  the 
occupier  of  any  of  the  specific  kinds  of  property  mentioned  in  the  act.  And 
not  finding  tiny  description  in  the  statute  which  applies  to  the  case  of  tbia 
appellant,  I  cannot  hold  him  to  be  rateable  for  these  tolls. 

Grose,  J.  declared  himself  of  the  same  opiiiioB  for  the  reasons  given  by  his 

lordship,  which  he  thought  it  unnecessary  to  repeat. 

■■  I  ■     ■ '  ■     .   y.  .1.  ■     ■ .  ,11,      ■        ■  . .     ■     .11    ■  I..    I 

(a)  Reference  wai  made  to  the  itet.  6  &.  7  W.  3.  c.  16,  to  prevent  ezeetioas  of  the  «c* 

cupitrg  of  locks  and  weirs  upon  the  ThamtM, 
(h)  See  the  oext  case,  vo«t,  344. 
(0  Vide  8  East,  451,5.7. 
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Lb  Blanc,  J.  The  appellant  is  rated  specifically  as  the  lessee  of  the  ferry 
for  half  of  the  tolls  or  ferr^'dues  in  the  township  of  MonkuDtamumth'skart ; 
and  it  is  founds  that  he  is  an  inhabitant  of  and  lives  in  Sunderland  :  and  it  is  not 
stated,  that  he  is  the  occupier  of  any  property  in  Monkwearmouth-skore :  and 
that  brings  it  to  the  simple  question;  whether  a  person  residing  out  of  the  town- 
ship be  rateable  there  for  the  tolls  of  a  ferry,  which  tolls  arise  and  become  due 
to  him  for  carrying  passengers  and  cattle  from  one  shore  to  the  other,  one  of 
which  lies  in  the  township.  The  origin  of  this  rateability,  if  it  exist  at  all,. 
must  be  sought  for  in  the  stat.  43  Eliz.,  which  does  not  extend  in  terms  to  this 
case.  At  the  same  time,  if  the  words  of  it  had  received  so  extended  a  con^ 
struction  as  to  include  this  case  in  the  various  decisions  which  have  taken  place 
upon  the  rating  of  the  proprietors  of  canal  navigations,  I  should  have  been  dis- 
posed to  adhere  to  the  settled  course  of  construction.  But  this  point  not  having 
been  decided  in  those  cases,  I  cannot,  upon  reverting  to  the  words  of  the 
statute,  consider  the  appellant  as  coming  within  any  of  the  descriptions  of 
persons  rateable  there  given.  It  is  contended,  that  he  is  an  inhabitant  of  the 
township  within  the  nieaning  of  the  act,  and  that  he  is  also  within  it  as  an 
occupier  of  real  proparty.  Now,  when  the  word  inhabitant  is  used  as  weU  as 
occupier,  I  roust  consider  that  by  the  former  was  meant  a  person  who  was 
resident  in  the  place ;  for  one  might  occupy  without  being  resident,  and  the 
statute  meant  to  include  both  :  but  this  appellant  is  found  to  have  been  rest- 
dent  in  Sunderland,  and  in  that  sense  is  not  an  inhabitant  of  Monkwearmouth- 
shore.  Then  as  to  bis  occupation  of  real  property,  in  the  latter  township ; 
if  the  ferry  and  the  tolls  be  real  property,  still  the  appellant  is  not  the  occupier 
of  such  real  property  as  is  mentioned  in  the  act  of  parliament.  But  they  are 
compared  to  the  tolls  of  a  canal,  which,  it  is  said,  have  been  held  to  be  ratea- 
ble property  within  the  statute  *..  it  will  be  seen,  however,  upon  examination, 
that  in  all  those  cases  the  parties  claiming  the  tolls  for  which  they  were  rated 
had  an  interest  in  some  local  and  visible  property  within  the  parish  connected 
with  their  interest  in  the  tolls ;  as  where  they  were  made  payable  at  their  own 
wharfs  or  ware-houses,  where  the  goods  carried  on  the  canal  were  received  or 
deposited ;  or  in  respect  of  the  line  of  canal  by  which  they  were  carried  pass- 
ing through  the  parish  where  the  tolls  were  raled.  The  case  of  the  owner  of 
the  packet-boats,  Rex  v.  Jones,  8  East,  451,  comes  very  near  to  that  of  a 
person  who  has  an  exclusive  right  of  carrying  passengers  and  goods  in  a  ferry- 
boat ;  but  the  packet  owner  was.  only  held  to  be  rateable  for  his  profits  in  the 
parish  where  be  resided,  and  where  the  boats  were  kept,  and  produced  the 
profit  to  him  ;  and  he  was  considered  not  to  be  rateable  in  any  other  place  to 
which  the  boats  sailed  where  he  was  not  resident  The  appellant,  therefore, 
is  not  rateable  for  this  property  within  the  words  of  the  statute,  or  the  decided 
cases  upon  it,  either  as  an  inhabitant,  or  as  an  occupier. 

Batley,  J.  This  person  is  neither  an  inhabitant  of  the  township  within 
the  meaning  of  the  statute,  nor  an  occupier  of  any  of  the  species  of  property 
jnentioned  in  it :  and  when  we  are  called  upon  to  put  a  construction  on  the 
act  for  the  first  time,  we  ought  to  abide  by  the  words  of  it.  In  a  statute  which 
mentions  inhabitant  as  well  as  occupier,  inhabitant  must  mean  resident,  other- 
wise it  would  for  this  purpose  mean  the  same  as  occupier.  But  the  appellant 
is  said  to  be  an  occupier  of  the  tolls,  and  that  tolls  have  been  held  rateable 
€0  nomine  in  several  cases :  but  in  all  those  cases  it  will  be  (bund,  that  the 
persons  rated  were  the  occupiers  of  lands  within  the  place,  in  respect  of 
which  the  tolls  in  the  whole  or  in  part  were  payable.  In  The  King  v.  Car- 
dington  the  party  was  rated  for  the  sluice  of  which  he  wa»  the  occupier,  which 
sluice  was  raal  property.  In  the  case  of  canal  tolls,  the  proprietors  rated  were 
the  occupiers  of  the  canals ;  and  canals  are  real  property ;  they  are  land 
applied  to  a  particular  purpose,  and  the  tolls  are  the  profits  arising  from  that 
use  of  the  land,  and  are  given  to  the  proprietors  as  a  compensation  for  the  nse 
of  it  in  that  manner.    Here  the  appellant  was  not  an  inhabitant  of  Xhnkwear* 
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wuntth^hare^  and  he  was  not  an  occupied  there  of  any  real  property,  for  which 
he  was  rateable. 

Order  of  Seaaiona  qoaahed. 


Williams,  Executrix  of  Hugh  Williams,  v.  Jones  and  Hughes. 

12Ewt,346.    May  23, 1610. 

Th«  owner  of  a  ferry  residing  in  a  different  pariah,  but  taking  the  pro6ta  of  the  ferrr  on 
the  spot  by  his  lervanta  and  agents,  ia  not  rateable  for  auch  tolls  in  the  parish  where 
they  were  so  collected,  and  where  one  of  the  termini  of  the  ferry  was  situate,  and  on 
which  ^hore  the  ferry  boats  were  seoared  by  means  of  a  post  in  the  eronnd  :  the  soil 
itaelf  at  the  laading  phicea  being  the  king's  common  highway;  and  the  owner  of  the 
ferry  having  no  property  in,  or  excluaive  posseation  of  it. 

THE  plaintiff  brought  a  writ  of  error  to  reverae  a  jadgment  given  againat 
her  teatator  in  the  court  of  Great  Session  of  Anglesey,  in  an  action  oFtrespaaa 
by  Hugh  Williams,  the  plaintiff 'a  testator,  against  «/<mes  and  Hughes,  for  taking 
hia  ferry-boat  on  the  2d  of  June  1806,  at  Beaumaris  in  the  county  of  Angk^ 
sey,  and  selling  the  same,  and  converting  the  money  arising  therefrom  to  their 
own  use.  The  defendants  pleaded  nU  guilty,  and  also  two  several  justifica- 
tions ;  the  substance  of  which  was,  that  the  supposed  trespass  was  done  by 
them  in  executing  a  warrant  of  distreslB  duly  issued  after  summons,  d&e.  by 
two  justices  of  the  peace  for  the  county  of  Anglesey,  against  the  said  Hugh 
WiUiams  for  non-payment  by  him  of  a  rate  made  for  the  relief  of  the  poor  of 
the  parish  of  Llandysilio  in  the  said  county,  in  which  rate(he  was  assessed  as 
proprietor  and  occupier  of  Parthacthwy  ferry  in  that  parish,  in  the  sum  of  I0/. 
]3i. ;  and  the  payment  of  which  was  first  duly  demanded  of  and  refused  by 
him.  The  plaintifis  below  replied,  that  the  defendants  of  their  own  wrong, 
and  without  the  cause  by  them  alleged,  committed  the  trespass  complained  of; 
and  on  issue  joined,  a  special  verdict  was  found,  stating  in  substance ; 

That  Hugh  WtlHams  was  the  proprietor  of  Parthacthwy  ferry,  and  of  the  tolls 
thereof;  the  same  being  an  ancient  ferry  for  the  conveyance  of  persons,  cattle, 
and  carriages,  in  boats  across  an  arm  of  the  sea,  called  the  straits  of  Menai, 
or  the  river  Menai,  from  the  county  of  Carnarwm  to  the  county  of  Anglesey, 
and  vice  versa :  and  the  king's  highway  from  London  to  Holyhead  leads  to  and 
firom  the  said  arm  of  the  sea,  within  the  limits  of  the  ferry.  For  many  years 
past  there  have  been  and  now  are  five  landing  places  in  the  parish  of  Llandy* 
silio  \a  Anglesey,  Used  by  the  ferry  boats  on  landing  from  the  opposite  shore ; 
which  landing-places  have,  within  four  years  before  the  making  of  the  rate 
in  ciuestion,  l)een  repaired  and  improved  by  Mr.  WiUiams,  the  proprietor  of 
the  ferry :  and  for  divers  years  last  past,  there  hath  been,  and  now  is,  a  post 
fixed  in  the  ground  at  one  of  the  landing-places,  to  which  post  the  ferry-boats 
have  been  and  are  usually  moored  when  lying  on  the  Anglesey  side.  The 
said  arm  of  the  sea  is  open  at  one  end  to  the  bay  of  Carnarvon,  and  at  the 
other  end  to  the  Irish  sea,  and  is  navigable  for  all  the  king's  subjects :  and 
they  have  always  of  right  landed  at  the  several  landing-places  at  their  pleasure; 
and  the  proprietor  of  the  ferry  never  had  nor  hath  the  aole  or  exclusive  use  of 
the  said  landing-places,  or  either  of  them ;  but  has  the  sole  and  exclusive  right 
aod  privilege  of  conveying  by  his  boats,  persons,  cattle,  and  carriages,  for  hire, 
from  a  part  of  the  said  king's  highway  lying  in  the  parish  of  Bangor,  in  the 
county  of  Carnarvon,  to  another  part  of  the  said  king's  highway,  lying  in  the 
parish  of  Llandysilio  in  Anglesey,  and  vice  versa.  During  all  the  time  afore- 
said, the  ferry  boats  have  been  worked  and  navigated  by  the  proprietor's  ser- 
vants, hired  and  paid  by  the  day ;  and  the  tolls  and  hire  due  and  payable  for 
such  conveyance  from  the  county  of  Carmarthen  to  the  county  of  Anglesey 
have  been  in  fact  paid  to  his  servants  for  the  use  of  the  proprietor  of  the  ferry. 


486  CASES  IN  EASTER  TERM 

sometimes  upon  the  said  arm  of  the  sea,  a  little  before  the  arrival  df  the  boats 
at  the  landing-places,  and  sometimes  in  the  boats  at  the  landing-places,  and  at 
other  times  upon  the  landing-places  in  the  parish  of  Llandy$ilio\  ailer  the  per- 
sons paying  the  same  have  landed.  And  the  proprietor's  servants  have  from 
time  to  thne  paid  over  the  tolls  and  hire  so  received  by  them  to  his  agent,  resi- 
ding in  part  of  a  dwelling-house,  whereof  Hygk  Williams  is  seised  in  fee,  in 
the  parish  of  lAandjfsilio,  of  which  house  one  T.  B,  is  tenant,  and  has  con- 
tinually beeti  rated  in  his  own  name  to  the  relief  of  the  poor  of  the  said  par- 
ish of  Llandysilio,  and  has  paid  the  rates  assessed  upon  him.  And  Hugh 
WilHams*s  agent  has  never  been  rated,  nor  ever  paid  any  poor  rates :  and  such 
agent  has  from  time  to  time,  monthly,  paid  over  such  tolls  and  hire  to  another 
agent  of  Hug%  Williams  at  Beaumaris^  in  Anglesey ^  out  of  the  parish  of 
Llandysilio,  for  the  use  of  U,  WilHams.  H.  Wt^iams  never  inhabited  or 
dwelt  in  the  parish  of  Llandysilio,  and  no  proprietor  of  the  ferry  or  tolls,  or 
other  person  in  respect  thereof,  has  at  any  time  been  rated  for  the  same  to  the 
relief  of  the  poor  of  the  parish  of  LlandysiKo  before  the  making  of  the  rate 
in  question.  The  special  verdict  then  stated,  that  Hugh  Williams  being  such 
proprietor  of  the  ferry,  before  the  trespass  complained  of,  a  rate  for  the  relief 
of  the  poor  of  the  parish  of  Llandysilio  was  duly  made,  dated  the  6th  of  jPe6- 
mary  1806,  in  which  Jie  was  Thtedfor  Porihat^kway  Ferry  dnd  the  toUs  there' 
of,  at  the  sum  of  10/.  13f. ;  which  rate  was  aflerwards  duly  allowed  by  two 
justices  of  the  peace  for  the, county  of  Anglesey ^  and  duly  published  in  the 
parish  church  of  Llandysxlip;  and  payment  was  afterwards  duly  demanded  of 
Mr.  Williams  by  the  defendants,  the  parish  officers  of  Llandysilio;  but  he 
refused  to  pay  the  same.  And  then  it  stated  the  complaint  of  the  parish  offi- 
cers to  two  magistrates  of  the  county ;  the  summons  issued  to  Mr.  Williams 
to  answer  before  the  magistrates ;  his  default ;  and  the  due  issuing  of  the  war* 
rant  of  distress,  by  virtue  of  which  ihe  defendants  distrained  one  of  Mr.  Wil" 
lidms*s  boats  for  the  amount  of  the  rate,  &c.  But  whether  upon  }he  whole 
matter  the  defendants  of  their  own  wrong,  and  without  the  cause  alleged  by 
them  in  their  justificatory  plea,  committ^  the  trespass,  the  jurors  prayed  the 
advice  of  the  Court,  and  found  a  verdict  of  guilty,  or  not  guilty,  accordingly. 
The  Court  below  gave  judgment  for  the  defendants :  and  the  plaintiff  below 
having  in  the  meaii  tinfe  died,  his  executrix  brought  this  writ  of  error. 

This  case  was  argued  in  the  last  term,  by  Abbott  for  the  plaintiff,  and  by 
Barnes  for  the  defendants.  The  general  arguments  urged  by  them  for  and 
against  the  rateability  of  this  species  of  property  have,  to  avoid  repetition,  been 
interwoven  with  those  urged  by  the  counsel  in  the  last  case,  which  was  decided 
immediately  before  this.  Some  additional  observation  was  made  in  this  case 
upon  the  circumstance  of  the  i>ost  driven  into  the  soil,  to  which  the  ferry  boats 
were  sometimes  made  fast  on  the  Llandysilio  shore ;  but  the  Court  considered 
that  this  did  not  essentially  vary  the  present  question  :  for  the  owner  of  the 
ferry  was  not  found  to  have  any  property  in  the  soil  of  the  highway :  and 
supposing  that  he  had  a  right  to  make  such  a  special  use  of  the  highway  for 
the  purpose  of  securing  his  ferry  boats,  that  did  not  make  him  the  occupier  of 
the  highway ;  nor  gave  him  any  exclusive  possession  of  it ;  nor  could  he 
maintain  trespate  for  any  injury  done  to  the  soil  at  the  landing-places,  which 
were  common  to  all  the  king's  subjects  to  land  and  pass  upon.  And  now,  after 
the  judgment  in  the  former  case  had  beeii  delivered. 

Lord  £llenborovgh,C.  J.  declared  the  opinion  of  the  Court, ihai  the  decis- 
ion of  this  case  necessarily  followed  that  of  the  other,  the  question  in  both  being 
substantially  the  same ;  and  therefore  they  reversed  the  judgment  of  the  Court 
bdow. 

Judgment  reversed. 
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The  King  v.  The  Inhabitants  of  Mitcham. 

13£iut,351.    May  22, 1810. 

A  hiriDg  at  so  much  a  week  for  at  lotig  time  aa  the  maater  and  aerrant  ^ould  agree,  ta 
only  a  weekly  hiring,  under  which  no  aattlement  can  he  gained. 

REBECCA,  the  wife  of  George  Pendry^  was  removed  with  her  children^  by 
an  order  of  two  justices,  from  the  parish  of  Mitcham,  in  Surry,  to  the  parish 
of  Burgfield  (called  in  ih^  order  Birchfield)  in  the  county  of  Berks.  The 
Sessions,  on  appeal,  quashed  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case. 

Joseph  Pendry,  being  settled  in  Burgfield,  was  hired  by  Graves,  the  keeper 
of  a  toll-gate  in  the  parish  of  Egham,  at  is.  a  wuk  for  as  long  time  as  his 
master  and  himnlf  could  agree,  to  assist  in  collecting  the  tolls ;  and  continued 
to  serve  under  such  hiring  for  more  than  a  year,  during  which  time  he  assisted 
Graves  in  collecting  the  tolls,  and  occasionally  took  care  of  a  horse  and  some 
hounds.  Graves  had  no  horse  at  the  time  he  so  hired  Pendry,  but  bought 
one  afterwards.  The  hounds  were  kept  in  premises  belonging  to  the  toll- 
house ;  and  Pendry  during  all  that  time  resided  in  the  toll-house.  Graves 
did  not  hire  him  as  he  had  before  hired  a  brother  of  Pendry,  with  whom  he 
expressly  contracted  as  for  a  yearly  servant.  Chaves  paid  Pendry  as  he  want- 
ed money,  poi^ids  at  a  time.  Pendry,  after  the  hiring,  married  the  pauper 
Rebecca,  by  whom  he  had  the  three  children  named  in  the  order  of  removal, 
and  afterwards  deserted  his  wife  and  children. 

Nolan  and  Roots,  in  support  of  the  order  of  Sessions,  endeavoured  to  shew, 
that  this  was  a  yearly  and  not  a  weekly  hiring  of  the  pauper  by  the  turnpike- 
gate  keeper,  in  the  parish  of  Egham ;  it  being  for  an  indefinite  period,  as 
long  as  master  and  servant  agreed,  though  the  quantum  of  wages  was  to  be 
ascertained  by  the  number  of  weeks  in  which  the  service  was  in  fact  performed. 
They  adrnitted  the  general  rule,  as  laid  down  in  Rex  v.  Newton  Toney,  2  Term 
Rep.  453^  that  a  mere  hiring  at  so  much  a  week,  without .  more,  would  not 
give  a  settlement ;  but  here  the  parties  looked  to  an  indefinite  period  beyond 
the  week,  for  the  hiring  was  to  continue  at  the  rate  of  2s.  a  week  till  the  disa- 
greement of  one  of  the  parties  was  expressed :  and  in  Rex  v.  Hampreston,  5 
Term  Rep.  205,  a  hiring  at  so  much  a  week,  with  liberty  to  part  at  a  month's 
notice,  was  held  to  be  a  general  hiring.  They  also  referred  to  Rex  v.  8t.  Ebbs, 
Burr.  S.  C.  289 ;  where  the  party  was  only  specifically  hired  for  a  quarter  of  a 
year,  at  the  rate  of  20«.  a  year,,  but  if  he  and  his  master  liked  each  other,  he 
w€u  to  continue  on:  and  the  servant  having  served  for  above  a  year  after  the 
quarter,  was  held  to  gain  a  settlement. 

Lord  Ellenborouoh,  C.  J.  That  was  an  indefinite  hiring,  at  the  rate  of 
so  much  a  year,  determinable  at  the  end  of  the  first  quarter.  This  case  is 
nothing  more  than  a  hiring  at  so  much  a  week,  which,  where  nothing  else  ap- 
pears to  the  contrary,  is  a  weekly  hiring  within  the  rule  laid  down  in  The 
King  V.  Newton  Toney ;  and  it  cannot  alter  the  case  by  adding  that  which 
must  necessarily  have  been  understood,  that  the  hirinff  was  to  continue  as 
long  as  the  master  and  servant  agreed ;  that  is,  from  week  to  week. 

Lb  Blanc,  J.  The  case  of  The  King  v.  Hunbury,(a)  which  was  subse- 
quent to  that  of  Hampreston,  confirmed  the  rule  laid  down  in  The  King  v. 
Newton  Toney. 

Per  Curiam,  Order  of  Sessions  quashed. 

(•)  2  Eaat,  423,  and  vide  Rez  r.  Pwkleehurch,  6  Eaat,  382. 
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The  King  v.  The  Bishop  of  Rochester  and  Others,  Trustees 
under  the  Will  of  the  late  Lord  Crewe. 

12  East,  35a.    .Maj88,1810. 

Landlorde  not  resident  within  the  parish,  having  leased  lead  mines  and  other  minerals, 
with  lihertj  to  the  tenants  to  dig,  &,c.  \  reserring  a  certain  annual  rent,  and  also  cer- 
tain proportions  of  the  ore  which  should  be  raised,  are,  at  anj  rale,  not  assessable  to 
the  relief  of  the  poor  for  stich  certain  rent,  no  ore  being  raised  ;  whateTer  the  qaet- 
tion  might  be  as  to  the  proportion  of  ore  reserred,  when  in  fact  any  sfaoold  be  raised. 

THE  trustees  appealed  to  the  Sessions  against  a  poor's  rate  mafde  fi>r 
the  parish  of  HuHstonworth  in  the  county  of  Durham,  in  which  they,  being 
lessors  in  the  lease  afler-mentioned,  were  rated  in  the  sum  of  50/.  being 
one  moiety  of  the  certain  rent  of  1002.  reserved  by  the  said  lease.  The  Ses- 
sions confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  m,  case,  which 
set  forth  the  lease  under  which  the  rent  was  reserved.  This  was  an  indenture 
of  lease,  dated  the  30th  of  Jfay'1805,  and  made  between  the  Bishop  of  Roches^ 
Ur  and  the  other  trustees  appointed  by  the  will  of  tlie  late  Lord  Crewe,  of  the 
one  part,  and  A,  Surtees  and  others,  of  the  other  part;  whereby  the  trustees 
demised  to  the  lessees  "  all  the  mines,  veins,  6lc.  parcels,  and  wastes  of  lead 
*'  ore  and  other  minerals  and  fossils,  and  also  all  the  seams  of  coal  then  open 
"  or  discovered,  or  which  should  or  might  during  the  time  therein  mentioned 
**  be  opened  or  discovered,  within,  under,  or  upon  the  township  lands  called 
"  Nuckton,  in  the  parish  of  Atins/imtrorlA,  and  within  certain  other  lands  therein 
"  mentioned  ;  together  with  full  liberty  and  authority  for  the  lessees  to 
"  dig  and  search  for  pits,  d&c.  under  any  of  the  eaid  lands,  for  getting  all  the 
"  lead  ore,  minerals,  and  coals,  in  or  upon  the  said  mining  grounds :"  with 
other  powers  for  the  erection  of  machinery  and  other  buildings  on  the  min« 
ing  grounds,  and  for  facilitating  the  working  of  the  mines  as  therein  mention^ 
ed  "  to  hold  the  demised  premises  to  the  lessees  for  the  term  of  21  years, 
*'  yielding  and  paying  therefore,  yearly,  during  tke  said  term,  unto  the  said 
**  lessors,  their  heirs,  d&c.  for  and  in  respect  of  the  said  lead  ore  and  other 
**  minerals,  the  clear  yearly  rent  or  sum  of  100/  payable  half  yearly."  There 
were  also  reserved,  by  way  of  rent,  certain  proportions  of  such  lead  ore  as 
should  be  gotten  from  and  out  of  the  said  mining  grounds.  There  was  also 
a  separate  rent  reserved  for  the  coals,  when  wrought,  and  a  rent  for  damages 
done  to  the  ground*tenants.  The  lessees  were  bound  to  pay  all  manner  of 
taxes,  rates,  assessments,  and  impositions  whatsoever,  parliamentary  or  paro* 
chial,  already  or  thereafter  to  be  taxed  on  the  demised  premises,  or  on  the  lead 
ore,  or  other  minerals^  coals,  or  fossils  gotten  thereout,  or  on  the  lessors  or 
lessees  in  respect  thereof.  The  case  also  stated,  that  no  coal  mines  had  been 
wrought  within  the  grounds  mentioped  in  the  lease.  That  the  lessees  had 
other  lead  mines  in  the  neighbourhood,  but  had  gotten  no  ore  from  under  the 
grounds  of  the  lessors  mentioned  in  the  lease,  and  consequently  no  proportion 
of  lead  ore  had  been  rendered  or  become  due  to  the  lessors.  The  lessors  stood 
rated  in  50/.  being  a  moiety  of  the  certain  rent  of  100/.  reserved  by  the  lease, 
and  which  was  deemed  a  fair  proportion  for  that  part  of  the  mining  ground 
which  is  in  the  parish  of  Hunstonworth ;  and  the  lessors,  if  liable  at  all,  did 
not  object  to  the  fairness  of  the  apportionment.  They  stand  rated  in  the 
following  form  :  "  Lord  Crewels  trustees  for  certain  annual  rent  paid  them  by 
Easterby,  Hall,  and  Co,  for  the  liberty  of  opening  the  mines  within  their  lands, 
spoil  of  ground,  d&c.  50/. — Rate  8/.  15."  None  of  the  lessors  reside  or  have 
any  dwelling  house  in  the  parish  of  Hunstonworth,  The  lessees  were  not 
rated  to  the  relief  of  the  poor  in  respect  of  the  demised  mines. 

Nolan  and  LittledaU,  in  support  of  the  rate,  relied  principally  upon  the 
authority  of  Rowls  v.  Oell,  Cowp.  451,  where  the  owner  (lessee  under  the 
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crown)  of  lead  mines  was  held  rateable  to  the  poor  for  the  profits  of  lot  and 
cope,  which  were  certain  duties  paid  to  him  by  the  adventurers,  without  any 
risk  incurred  by  himself  in  the  adventure :  though  they  admitted  the  pressure 
of  the  recent  decision  of  the  Court  in  Williams  v.  Jones,{a)  Before  that 
decision  they  said,  that  they  were  prepared  to  contend,  that  the  words  "  lands, 
houses.,  &c.  in  the  stat.  43  Eliz.  c.  2,  the  occupiers  of  which  were  made  rateable 
to  the  relief  of  the  poor,  were  only  mentioned  in  the  statute  by  way  of  exam- 
ple, and  that  the  legislature  meant  to  subject  to  the  same  taxation  every  species 
of  real  property.  By  the  resolutions  of  the  judges  of  assize  in  1633,  Dalt. 
Just.  ch.  73.  p.  235.  Q.  &  R.  19,  to  the  question  whether  shops,  salt-pits, 
profits  of  a  market,  &.c.  be  taxable  to  the  poor  as  well  as  Lands,  coal-mines, 
6lc.  expressed  in  the  statute ;  the  answer  is,  **  all  things  which  are  real  and 
a  yearly  revenue  must  be  taxed  to  the  poor."  In  Tht  King  v.  St,  Agnes, 
3  Term  Rep.  480,  the  person  entitled  to  toll-tin  and  farm-due,  being  certain 
proportions  of  the  tin  raised  by  the  adventurers,  was  held  rateable  for  such 
proportions  received  by  him.  It  cannot  vary  the  case,  that  this  payment  is  re- 
served to  the  lessors  by  the  name  of  a  rent.  Rents  are  only  held  not  taxable 
where  the  whole  profit  of  the  land  is  in  the  first  instance  taxable  in  the  hands 
of  the  tenants,  or  actual  occupiers;  in  which  case  it  would  be  twice  taxed,  if 
the  landlord  were  again  taxed  for  his  rent :  but  the  ground  of  the  former  de- 
cisions was,  that  the  adventurers  were  not  taxable  for  their  profits,  which 
were  precarious,  and  therefore  the  lord  or  owner,  who  run  no  risk,  was  taxable 
for  what  he  received  in  respect  of  his  real  profit :  but  the  landlord  or  owner 
has  always  been  considered  taxable  for  any  profit  of  the  land  received  irome* 
diately  by  him,  for  which  the  tenant  or  actual  occupier  was  not  assessable. 
This  principle  appears  to  be  recognized  by  Lord  C.  J.  Eyre  in  delivering  the 
judgment  of  the  Exchequer  Chamber  in  Ld,  Bute  v.  Orindall,  2  H.  Blac. 
265,  and  by  the  courts  of  K,  B.  and  C  P.  in  Eckersall  v.  Briggs,  4  Term 
Rep.  6 ;  Atkins  v.  Davis,  Cald.  315,  and  Holford  v.  Copeland,  3  Bos.  &  Pul. 
129 — 143.  In  all  these  cases,  it  seems  to  be  taken  for  granted,  that  rents  and 
other  annual  profits  of  land  are  rateable,  unless  where  the  tenant  is  assessable 
for  the  whole  annual  value  of  such  land  in  his  occupation ;  and  in  none  of 
these  cases  is  any  notice  taken  of  the  residence  of  the  proprietor  in  the  parish 
in  which  the  property  lies.  Occupier  in  the  statute  of  Elizabeth  was  meant 
to  be  used  in  the  popular  sense,  as  possessor,  that  is,  of  real  property:  and' 
inhabitant  has  always  been  considered  as  extending  to  include  the  owners  of 
every  species  of  property  in  the  place,  whether  lying  in  grant  or  in  livery. 
The  great  distinction  as  to  residence  lies  between  real  and  personal  property, 
where  the  owner  is  rated  for  his  ability  generally ;  which  must  of  course  be 
in  the  [place  where  he  resides ;  for  there  only  can  it  be  visible  :  but  all  local 
visible  property,  yielding  annual  profit,  is  rateable  in  its  nature;  and  real 
property  can  only  be  rated  in  the  place  where  it  is  situate,  and  where  alone  it 
is  visible  and  produces  profit.  [Ld.  Ellenborough,  C.  J.  What  is  there  in 
this  case,  which  is  to  be  the  subject-matter  of  rating,  but  a  contract,  by  which 
the  landlords  get  a  certain  profit  for  granting  to  others  a  liberty  of  mining, 
when  perhaps  the  tenants  may  never  be  able  to  make  any  profit  at  all  from 
the  land,  which  may  be  wholly  unproductive?  Bayley,  J.  In  Rovslls  v.  Gell, 
and  The  King  v.  St,  Agnes,  the  property  for  which  the  lords  were  rated  was 
not  demised.  Le  Blanc,  J.  The  argument  goes  the  length  of  contending 
for  the  rateability  of  all  rents  in  the  hands  of  landlords.]  It  does  so,  where 
the  subject-matter  is  not  rateable  in  the  hands  of  the  tenants* 

Dampier,  Raine,  and  Hullock,  contra.  The  demise  is  of  all  mines,  &c. 
within  a  certain  district,  with  a  licence  to  dig  for  ore,  dz^c.  and  a  money  rent 
is  reserved  in  respect  of  that  licence,  but  nothing  has  yet  been  produced  by 
the  land,  which  land  is  rateable,  if  at  all,  in  the  hands  of  the  tenants  for  its 

(a)  Ante,  346. 
Vol.  VI.  62 
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flDnual  produce,  so  far  as  the  sobjeot  matter  produced  is  io  itself  HaUe  to  he 
assessed  within  the  coustruction  of  tlie  stat.  43  Eliz.  But  this  is  an  attempt 
to  rate  a  moueyHrent  in  the  hands  of  the  landlords,  none  of  whom  reside  in  the 
parish,  and  who  not  being  rateable  as  inhabitaut$^  can  only  be  rated,  if  at  all, 
as  actual  occupiers  of  land  within  the  parish.  It  must  therefore  be  shewn, 
that  the  receipt  of  rent  elsewhere  is  an  actual  occupation  of  the  land  in  respect 
of  which  such  rent  is  reserved ;  which  must  go  the  whole  length  of  establish- 
ing that  landlords  are  liable  to  be  rated,  as  well  as  tenants ;  and  this,  even 
though  the  land  produce  no  annoal  profit  at  all  in  the  hands  of  the  tenant.  If 
this  were  so,  a  laudlord  would  by  the  same  rule  be  rateable  for  profits  of  his 
timber.  It  has  been  long  settled,  that.no  other  mines  then  coa/fnines,  which 
are  expressly  mentioned  in  the  statute,  are  rateable  at  all ;  but  by  the  construe* 
tion  now  contended  for,  they  would  be  made  rateable  in  the  shape  of  rent  in 
the  hands  of  tlie  landlords  by  whom  they  were  leased  out.  The  decision  in 
RowlU  Y,  Oell,  on  ivhieh  The  King  v.  St.  Agnes  proceeded,  was  doubted  by 
Lord  Kenton  in  Rex  ?.  Parrott,  5  Term  Rep.  596.  But  this  case  is  at  all 
events  distinguishable ;  for  there  the  profits  of  the  lord  arose  immediately  from 
a  certain  proportion  of  the  ores  brought  to  the  surface  without  any  expence  or 
risk  on  his  part;  but  here  the  ores  are  demised,  and  the  landlords  receive  a 
certain  moneyn-ent  for  their  interest  in  the  land  during  the  lease,  whether  any 
ores  be  raised  or  not ;  which  rent  is  not  the  subject-matter  of  occupation 
within  the  parish.  Then,  there  is  neither  inhabitancy  nor  occupation,  in  res- 
pect of  which  the  landlords  can  be  rated  in  this  parish* 

Lord  Ellenborovgh,  C.  J.  The  trustees  can  only  be  rated  as  inhabitants 
or  as  occupiers  within  the  parish.  We  have  so  reeently(a)  put  a  construction 
upon  the  word  inhabitants  in  the  statute  of  Elizabeth,  as  meaning  a  resident 
within  the  parish,  that  it  is  unnecessary  to  discuss  the  matter  agaid ;  and  the 
fact  of  such  an  inhabitancy  is  negatived  by  the  case.  Neither  are  they  occU" 
piers  of  the  property  for  which  t^y  are  rated ;  so  far  from  it  that  they  cannot 
maintain  trespass  for  any  injury  done  to  the  property  which  they  are  supposed 
to  occupy ;  and  even  if  they  were  the  actual  occupiers  of  coal  mines,  they 
would  not  be  rateable  for  them  before  they  were  worked  and  productive.(6) 
But  this  i^  no  more  than  a  eontract  with  tenants  for  the  payment  of  a  certain 
rent  for  ores  supposed  to  lie  under  the  surface ;  and  if  the  tenants  should  open 
the  ground  and  raise  the  ore,  reserving  a  certain  proportion  of  ore  to  the 
ground  landlords.  There  is  no  occupation  of  any  thing  within  the  statute. 
If  hereaAer  the  tenants  should  open  the  ground  and  raise  ore,  the  trustees  will 
then  be  entitled  to  certain  proportions,  and  such  profits  may  come  within  a 
different  rule,  as  lot  and  cope ;  upon  which  no  question  at  present  arises,  and 
therefore  it  is  unnecessary  to  say  any  thing. 

Gross,  J.  was  of  the  same  opinion. 

Le  Bmnc,  J.  If  the  trustees  were  rateable  at  all,  it  must  be  as  occupiers 
of  the  mines  or  some  proportion  of  them ;  but  here  they  are  rated  as  for  a 
rent  eo  nomine^  for  which,  if  they  were  rateable,  every  landlord  might  by  the 
same  rule  be  rated  for  hif  rent. 

Batlet,  J«  declared  himself  of  the  same  opinion. 

Order  quashed. 
\ ,  ■  ■  ■ 

(a)  Rex  ▼.  JVieAo/Mn,  ante  330,  and  WilUnms  v.  Jones^  aate,  346. 

{b)  Vide  Rex  y.  Bedworth,  8  East,  387,  where  the  lessee  of  a  coal  mine,  which,  having 
ceased  to  be  productive,  was  no  longer  worked,  washe)d  not  liable  to  be  rated  for  it, 
although  he  was  still  bound  by  his  coTenant  to  pay  the  rent  reserved  to  his  landlord. 
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The  King  v.  The  InhabitadtB  of  Diddlebary. 

12£iitt,359.    May  29, 1810. 

The  parish  in  whose  fiivoar  tti  order  of  renofcal  is  made,  may,  bv  ooment,  abandon  it« 
without  waiting  to  appeal  to  the  Sessions,  and  having  it  qussbed  there.  And  after 
suoh  order  cancelled  by  the  removing  magistrates,  with  the  consent  of  both  parishes 
before  the  time  of  appeal,  soother  order  nuide  by  them  removing  the  pauper  to  a  diffe- 
rent parish,  was  iield  good. 

TWO  justices,  by  their  order  of  the  loth  of  Aug.  1809,  removed  Alary 
DavieSy  single  woman,  with  child,  from  Much  Wenhck  to  Diddiebury,  both  in 
the  county  of  Salop.  The  Sessions,  on  appeal,  confirmed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case. 

Soon  af\er  the  translation  sessions  in  Juljf  1809,  two  justices  by  an  order 
removed  the  said  Mary  Davies  from  Much  Wenlock  to  Long  Stanton  parish 
in  the  same  county ;  by  virtue  of  which  order,  she  was  conveyed  by  the  parish 
officers  of  Much  Wenlock,  and  delivered  by  them,  with  the  order  to  the  pari^ 
officers  of  Long  Stanton,  who  received  her  accordingly,  and  maintained  her 
there  for  five  weeks,  at  the  expence  of  Long  Stanton  parish.  On  the  15th  of 
Aug.  following,  doubts  having  been  entertained  whether  the  order  made  in 
July  preceding  could  be  supported  by  evidence,  a  meeting  was  had  between 
the  parish  officers  of  Much  Wenlock,  and  the  parish  officers  of  Long  Stanton, 
who  finding  the  account  given  by  other  witnesses  was  different  from  that  given 
by  the  pauper,  on  whose  evidence  the  first  order  of  removal  to  Long  Stanton 
had  been  made,  and  being  of  opinion  that  it  could  not  therefore  be  supported ; 
they  mutually  agfeied>44^  cancel  that  order ;  which  they  accordingly  did,  with 
the  consent  of  the  magistrates  who  had  made  it ;  ana  who  thereupon  made 
another  order,  which  is  the  order  now  appealed  against,  and  which  was  made 
before  any  Sessions  had  intervened  to  which  any  appeal  against  the  first  order 
could  be  made.  There  was  no  appea]  against  the  order  of  removal  to  Long 
Stanton, 

When  this  case  was  called  on,  Le  Blanc,  J.  said,  that  the  point  had  been 
expressly  decided  in  the  case  of  T%e  King  v.  Llanrbydd,  Burr.  S.  C.  658 ; 
and  Ld.  EUenborough,  C.  J.  said,  that  the  point  was  so  clear  upon  principle 
that  it  did  npt  want  any  authority  to  support  it.  T^e  Court,  therefore,  thought 
it  unnecessary  to  hear  The  Attorney^General  and  Holroyd  in  support  of  the 
orders.  And  after  Peake  and  Puller  had  referred  to  ChalbUry  v.  Chipping 
Parrington,  2  Salk.  488,  and  urged  shortly,  that  however  an  orJer  made  might 
be  abandoned  before  execution,  it  could  not  aflerwards ;  but  being  in  the  na- 
ture of  a  judgment  executed,  it  could  only  be  reversed  by  appeal ; 

Lord  Ellenborouoh,  C.  J.  said,  that  there  are  two  ways  of  getting  rid  of 
an  order,  one  by  consent  of  the  pariah  in  whose  favour  it  is  made,  to  abandon 
it ;  the  other,  by  waiting  till  the  time  of  appeal,  and  appealing  against  it  to 
the  Sessions,  by  whom  it  may  be  quashed,  if  not  supported.  Here  the  parish 
in  whose  favour  it  was  made,  finding  upon  further  information  that  they  could 
not  support  it,  very  sensibly  determined  to  abandon  it  at  once  by  consent,  and 
acted  accordingly.  And  what  objection  can  there  be,  as  Ld.  Mansfield  observ- 
ed, in  the  case  mentioned,  to  a  party's  abandoning  a  judgment  intended  for 
his  own  benefit  ?  In  the  case  in  Salkeld,  there  was  no  consent  of  the  party 
in  whose  favour  the  order  of  justices  was  made  to  vacate  it. 

Per  Curiam,  .    Orders  confirmed. 
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The  King  v.  The  Inhabitants  of  Hinckley. 

13Eait,361.    M«j23,1810. 

An  indenture  binding  out  a  poor  apprentice,  executed  by  IF.  5.,  ehurehwartUn^  and  J.  G. 
overseer  of  the  poor  of  a  hamlet  maintaining  its  own  poor  separately  from  the  parish 
at  large,  not  being  impe^hed  by  eWdence  negativing  its  execution  by  a  majority  of  the 
churchwardena  and  overseeraof  the  hamlet,  shall  be  deemed  good  by  intending  that 
there  were  two  overseers  for  the  hamlet  as  required  by  stat.  13  and  14  Car.  2.  c.  12.  a. 
S?l,  and  only  one  churcktoarden  bv  custom  in  the  saipe  place ;  and  therefore  the  appren- 
tice serving  40  days  under  it  gains  a  settlement. 

UPON  an  appeal  from  an  order  of  Justices,  removing  Dina,  the  wife  of 
James  Adie,  from  Stoke  in  Coventry ,  to  Hinckley  in  Leicestershire,  the  Ses- 
sions confirmed'  the  order,  subject  to  the  opinion  of  this  Court  upon  the  fol- 
lowing case : 

James  Adie^  the  pauper's  husband,  was,  in  April  1800,  put  out  as  a  parish 
apprentice,  by  the  hamlet  of  Atterton,  and  served  more  than  40  days  in  the 
parish  of  Hinckley  under  such  indenture.  The  indenture  ran  thus : — This 
indenture  made  the  2d  day  of  April  1800,  in  the  40  G.  3,  &.c.  witnesseth,  that 
W,  Sketchley,  churchwarden  of  the  hamlet  of  Atierton  in  the  parish  of  Weth' 
erley,  in  the  county  of  Leicester,  and  J,  Geary,  overseer  of  the  poor  of  the 
said  hamlet,  by  and  with  the  consent  of  his  majesty's  justices,  6lc,  by  these 
presents,  do  put  and  place  James  Adie,  aged  14  years,  a  poor  child  of  the  said 
parish,  apprentice  to  /.  Bazley  of  the  parish  of  Hinckley,  in  the  county  of 
Leicester,  frame-work  knitter,  with  him  to  dwell  and  {to  serve,  &c.  until  the 
said  apprentice  shall  accomplish  his  full  age  of  21  years  according  to  the  stat- 
ute, ^'C.  and  so  it  proceeded  in  the  common  form  ;  concluding  with  covenants 
by  Bazley  to  the  said  churchwardens  and  overseers,  and  every  of  them,  &lc. 
and  their  successors^  to  instruct  the  apprentice  in  his  trade,  and  so  to  provide 
for  the  said  apprentice  that  he  be  not  a  charge  to  the  said  hamlet,  &c.  In 
witness,  d&c.  (Signed,)  W.  Sketchley,  J.  Otary,  and  /.  Bazley;  and  the  con- 
sent of  the  two  justices  to  the  indenture  was  in  the  usual  form.  No  other 
evidence  was  produced,  either  on  the  part  of  the  appellants,  or  of  the  respon- 
dents. And  the  question  was.  Whether  the  indenture  of  apprenticeship  were 
a  valid  instrument  or  not,  being  made  and  executed  by  one  churchwarden  and 
one  overseer  only  ? 

The  Attorney-General,  Reader ,  and  Morice,  in  support  of  the  order,  stated 
shortly,  that  there  was  nothing  upon  the  face  of  the  indenture  which  shewed 
that  it  could  not  have  been  executed  by  a  competent  authority.  There  might 
have  been  another  overseer,  and  the  one  overseer  and  churchwardeji  who  exe- 
cuted the  indenture  would  be  a  majority  of  the  three,  which  is  all  that  the 
statute  43  Eliz.  c.  2.  s.  5,  requires.  And  they  referred  to  Rex  v.  Besland,  1 
Burr.  446,  n.  1  Const.  15,  and  1  Wils.  128,  where  an  order  of  appointment  of 
one  overseer  was  held  good,  upon  an  intendment  that  one  other  at  least  might 
have  been  appointed  by  another  order.  Or  two  might  have  been  appointed 
for  the  township,  of  whom  one  only  might  be  living  at  the  time  of  executing 
the  indenture. 

Reynolds  and  Holbeche,  contra,  after  noticing  that  this  was  an  indenture 
executed  by  the  officers  of  a  township,  objected  that  there  could  be  no  church- 
warden  of  a  township ; {a)  but  if  the  churchwardens  of  the  parish  at  large 

(a)  Vide  Rex  v.  Clifton,  2  East,  168,  where  thie  question  was  discussed,  but  not  de- 
cided. The  Stat.  17  Geo.  2.  c.  38,  speaks  throughout  of  churchwardens  and  overseers  of 
the  parish,  township^  or  place  :  and  s.  15,  enacts,  that  overseers  of  the  poor  within  every 
township  or  place  where  there  are  no  churchwardens  shall  execute  all  the  same  powers  as 
churchwardens  and  overseers  may  do  by  that  or  any  former  statute  as  to  parishes;  and 
13  A  14  Car.  2.  c.  12,  as  to  townships. 
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were  empowered  to  act  with  the  overseers  of  each  township  which  maintain- 
ed its  own  poor  separately,  then  as  the  stat.  13  &.  14  Car.  2.  c.  12.  s.  21,  ex- 
pressly directs  two  or  more  overseers  to  be  appointed  for  every  such  township, 
in  neither  way  of  considering  the  case  could  one  overseer,  or  one  churchwar- 
den, be  a  majority  of  the  legal  number  of  officers  necessary  to  concur  in  the  act : 
for  one  overseer  could  be  a  majority  of  two,  supposing  that  the  churchwardens 
of  the  parish  at  large  cannot  act  with  the  overseers  of  townships  wi  bin  it : 
or  if  they  can,  yet  as  by  the  69th  canon  of  1603,(a)  there  must  be  two  church- 
wardens ;  the  one  chosen  by  the  minister,  and  the  other  by  the  parishioners, 
unless  there  be  custom  shewn  to  the  contrary  ;(6)  one  churchwarden  and  one 
overseer  cannot  be  a  majority  of  the  four.  In  Rex  v.  Clifton,  2  East,  168, 
an  appointment  of  one  overseer  alone  for  a  township  was  held  to  be  bad ;  and 
a  certificate  of  the  settlement  of  a  pauper  in  the  township  signed  by  him  alone 
was,  on  that  account,  held  invalid.  It  is  true,  that  the  fact  of  there  being 
more  than  one  overseer  for  the  township  was  negatived  by  the  case ;  but  the 
Court  proceeded  upon  the  construction  of  the  statute  13  &  14  Car.  2.  So  in 
the  King  v.  St.  Margaret,  Leicester,  8  East,  332,  where  one  of  two  church- 
wardens of  a  parish  was  also  appointed  sole  overseer,  a  certificate  signed  by  the 
two  was  held  to  be  void,  and  did  not  prevent  a  settlement  being  gained  in  the 
certificated  parish  by  an  apprentice  of  the  certificated  roan.  In  case  of  the 
death  or  removal  of  an  overseer  before  the  expiration  of  his  office,  power  is 
given  17  Geo.  2.  c.  38.  s.  3,  to  the  justices  to  appoint  another  in  his  stead ; 
and  therefore  the  intendment  of  aq  original  appointment  of  two,  and  the  death 
of  one,  before  the  indenture  was  executed,  will  not  help  the  case.  Then  if 
the  indenture  were  void  for  want  of  proper  parties,  no  settlement  can  be  gained 
by  serving  under  it,  according  to  Rex  v.  Hamstdll  Ridware,  3  Term  Rep.  380. 

Lord  Ellenborough,  C,  J.  No  evidence  having  been  given  to  impeach 
the  validity  of  this  indenture  by  showing  that  it  was  executed  by  less  than  a 
majority  of  the  proper  officers  charged  with  that  duty,  the  validity  of  it  must 
be  tried  by  itself:  and  if  any  intendment  can  by  law  be  made  to  support  it,  we 
must  make  that  intendment.  Now,  if  there  were  two  existing  overseers  at  the 
time,  and  only  one  churchwarden,  the  two  who  executed  the  indenture,  being 
a  majority,  would  be  sufficient  to  bind  the  apprentice.  Then  can  there  be  by 
law  only  one  churchwarden  ?  That  may  be  regulated  by  custom,  and  by  cus- 
tom there  may  be  only  one  in  this  place ;  therefore,  the  party  who  impeached 
the  indenture  should  have  given  evidence  to  rebut  the  intendment  which  may 
be  made  in  support  of  it  while  unimpeached  by  evidence. 

Le  Blanc,  J.  The  indenture  was  produced  on  one  side,  and  there  was  no 
evidence  to  impeach  it  on  the  other.  The  question  then  is,  Whether  by  any 
intendment  of  law  such  an  indenture  can  be  good  ?  And  it  may  be  good  by 
intendment  in  the  way  put  by  my  Lord.  Then  not  being  impeached  by  evi- 
dence, it  stands  good. 

The  other  Judges  concurring,  Orders  confirmed. 

(a)  Vide  1  Burn's  Eccl.  L.  d70,~tH.  Churchwardens,  art.  3. 

(b)  I  do  not  find  any  instance  stated  in  Dr.  Burn  of  a  rustom  to  have  only  one  church- 
warden in  a  parish;  all  the  coses  of  exceptions  to  the  canon  are  as  to  the  right  of  electing 
or  appointing  one  of  the  two  or  both.  There  is  indeed  an  instance  in  Warner's  case, 
Cro.  Jac.  532,of  a  custom  in  the  parish  of  All  Hallows,  in  London,  for  the  parishioners  to 
elect  annually  out  of  a  certain  descriptioo  of  Mrsons  one  to  be  churchwarden,  who  waa 
to  continue  for  that  and  the  succeeding  year,  the  same  person  being  called  Upper  Church- 
warden one  year,  and  Under  Churchwarden  the  other:  but  still  there  were  always  two 
co«esi9ting  churchwardens.  And  Dr.  Burn  aflerwards*  cites  Gibs.  t^l5,  to  this  purpose, 
that  "  although  in  some  places  there  is  but  one  new  churchwarden  yearly  elected  (ho 
who  waa  junior  churchwarden  before  being  continued  of  course,)  yet  in  that  case  the 
books  of  common  law,  aa  well  as  the  canon,  auppuae  a  new  election  to  be  made  of  both" 
Qu.  Whether  there  be  any  instance  in  fact  of  a  custom  fur  one  churchwarden  only  to  be 
appointed  by  a  particular  township  maintaining  its  own  separately  from  the  rent  of  the 
parish,  to  act  with  the  overseers  of  that  township  in  all  its  local  and  separate  interests, 
and  with  the  other  churchwardens  in  all  matters  of  general  oonoern  within  the  parish  at 
large.  *  Page  379,  art.  II . 
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The  King  v.  The  JustioM  of  Laocashire. 

12  £«iC»  966.  Ma/  ^  1810. 

An  uppliofttion  under  the  highway  act,  13  G.  3.  e.  78.  i.  47,  for  a  rate  to  reimbarae  two 
inhaoitania  of  a  pariah  on  whom  a  fine  for  the  non-repair  of  a  bighway  had  been  levied, 
afler  a  oonvietioii  upon  an  Indictment  acainat  the  pariah  for  non  repair,  onght  to  be 
made  within  a  reaaonable  lime  after  such  levy,  ben>re  any  material  change  of  inhabi- 
tants :  and  this  Court  refused  a  mandamus  to  the  justices  to  make  such  rate  after  an  in- 
terval of  eight  years,  though  applications  had  been  from  time  to  time  made  to  the  mag- 
istrates below  in  the  interval,  who  had  declined  to  make  the  rate,  on  the  ground  that 
the  parish  at  large  bad  been  improperly  indicted  and  convicted,  the  oaim  of  repair  being 
thrown  bv  immemorial  custom  on  an  interior  district;  and  though  so  lately  as  the  year 
before  this  application,  the  magistrates  had  ordered  an  account  to  be  taken  of  the  quan- 
tum expended  upon  the  repairs  out  of  the  moniy  levied. 

AN  indictment  was  found  at  the  sessions  at  Lancaster,  in  the  Spring  of  1801 . 
against  the  inhabitants  of  the  parish  of  Eccles,  for  not  repairing  a  certain  road 
lying  in  the  hamlet  of  Itigher  Irlam  in  that  parish,  which  consists  of  five 
townships  maintaining  their  own  poor  separately,  and  has  six  churchwardens 
appointed  by  the  inhabitants,  who  conduct  the  business  of  the  parish  at  large. 
The  affidavit  on  the  part  of  the  prosecutor  stated,  that  on  the  finding  of  the 
indictment  the  churchwardens  met  together,  and  employed  an  attorney  to  defend 
it  on  behalf  of  the  parish.  But  the  affidavits  in  answer  to  the  rule  stated,  that 
the  several  townships  were  divided  into  different  hamlets,  and  that  Barton-^ 
upon-Irwell^  one  of  the  five  townships,  was  divided  into  twelve  hamlets ;  of 
which  Eccles,  Barton,  and  Higher  Irlam  were  three;  and  that  the  several 
hamlets  had  immemorially  been  accustomed  to  repair  each  their  own  high- 
ways. That  the  other  four  townships  did  not  interfere  in  the  defence  of  the 
indictment :  but  that  the  churchwardens  and  overseers  of  the  township  of  ^ar- 
ton  undertook  the  defence  of  it,  and  employed  the  attorney  for  that  purpose. 
In  Oct.  1801,  the  inhabitants  of  the  parish  of  Eccles  were  found  guilty,  and 
at  the  beginning  of  1802,  an  estreat  was  issued  against  them  by  order  of  the 
sessions  for  400/.  for  the  repair  of  the  road ;  which  sum  was  levied  on  Mr. 
TVafford'of  the  township  of  Bartan-upon-Irwell,  and  on  Mr.  Clarke  of  the 
township  of  Irlam,  both  in  the  parish  of  Eccles ;  and  the  money  was  paid  into 
the  hands  of  two  persons  named,  to  be  laid  out  in  the  repair,  and  part  was 
accordingly  laid  out,  and  the  road  repaired,  and  so  certified  to  the  magistrates. 
Immediately  after  which,  application  was  made  on  behalf  of  Messrs.  Trajford 
and  Clarke  to  two  justices  acting  for  the  division,  for  a  rate  on  the  parish  of 
Eccles  to  reimburse  them ;  and  similar  applications  were  afterwards  made  from 
time  to  time,  but  without  effect ;  the  magistrates  refusing  to  interfere)  on  the 
ground  that  the  verdict  had  been  improperly  obtained  against  the  inhabitants 
of  the  parish  at  large ;  the  road  in  question  lying  within  the  hamlet  of  Higher 
Irlam ;  which,  in  common  with  the  other  hamlets  into  which  the  parish  was 
divided,  separately  repaired  its  own  highways.  After  the  death  of  one  of  the 
magistrates  who  had  principally  opposed  the  granting  of  the  rate  to  reimburse, 
application  was  again  made  at  the  end  of  1808,  for  the  rate;  and  all  the  citw 
camstances  of  the  case  were  brought  before  the  Sessions  in  April  1809,  who 
then  ordered  an  account  to  be  taken  of  the  money  which  had  been  expended 
on  the  road,  and  the  balance  remaining  in  hand  of  148Z.  Hs.  lOcf.  to  be  paid 
over  to  Messrs.  Trajord  and  Clarke ;  but  the  justices  refused  to  make  aoy 
order  for  a  rate  to  reimburse  them  the  251/.  2s.  2d.  which  they  had  paid. 

The  present  application  was  for  a  mandamus  to  the  justices  of  the  county, 
commanding  them  at  the  next  special  sessions  to  be  holden  within  the  limit 
where  the  parish  of  Eccles  lies,  pursuant  to  the  general  highway  act,  13  Geo. 
3.  c.  78.  8.  47,  to  cause  a  rate  to  be  made  according  to  the  form  and  maoaer 
therein  prescribed  for  the  reimbursing  J.  Trafford,  Esq.  and  S.  Clarke,  ad- 
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miaistratrix  of  £.  Qark^^  the  moaeijB  levied  oa  Uiem  for  the  fine  imposed 
upon  the  inhabitants  of  the  parish  for  the  non-repair  of  the  road. 

Park  now  opposed  the  rule  on  two  grounds ;  first,  thai  the  pariah  at  large 
had  no  concern  in  the  road  in  question;  that  the  defence  of  the  indictment 
had  been  undertaken  by  the  township  of  JBoK^n,  who  ought  to  have  pleaded, 
either  theii  own  liability,  or  that  of  the  particular  hamlet :  but  who,  by  their 
own  default,  had  suffered  a  verdict  to  pass  against  the  parish  when  a  good  de* 
fence  might  have  been  made  to  it :  and  therefore  the  rate  to  reimburse  ought 
to  be  made,  either  against  the  inhabitants  of  the  township,  or  of  ihe^  hamlet, 
whichever  was  bound  to  the  repair  of  the  road.  And  be  referred  to  The  King 
V.  Townshendf  Dougl.  421,  where  a  parish  consisting  of  two  districts,  which 
were  bound  to  repair  separately,  having  been  convicted  for  not  repairing  a 
road  in  one  of  the  districts ;  the  other  district  not  having  had  notice  of  the 
indictment :  the  Court  considered  it  jis  substantially  the  conviction  of  the  one 
district :  and  a  tine  having  been  levied  on  an  inhabitant  of  the  other,  they 
granted  a  special  mandamus  for  a  rate  to  be  levied  on  the  district  bound  to 
repair  the  indicted  part  of  the  road.  2dly,  He  resisted  the  application  On  the 
ground  of  the  length  of  time  which  had  intervened  since  the  levying  of  the 
money,  during  which  a  great  change  of  the  inhabitants  must  neoeasariiy  have 
taken  place. 

Scarlett  and  Yates^  in  support  of  the  rule,  said,  that  the  ease  of  I%e  King 
V.  Townshend  must  have  proceeded  on  the  ground  of  fraud :  the  inhabitants 
of  the  innocent  district  not  having  bad  any  notice  of  the  indictment :  but  here 
there  was  no  pretence  to  say,  that  the  parish  at  large  had  not  notice,  whether 
the  indictment  were  properly  defended  or  not.  [Lord  Elknbaraugk,  C.  J. 
When  it  was  known  that  the  roads  were  repairable  separately  by  the  different 
districts  of  the  parish,  it  was  a  fraud  in  those  who  undertook  to  defend  the 
parish  against  the  indictment  not  to  have  put  in  a  special  plea  to  that  purpose.] 
The  reason  why  the  general  issue  was  pleaded  in  this  case  was,  that  the  district 
disputed  the  fact  of  this  being  a  public  road,  and  it  was  not  competent  for  the 
defendants  to  plead  both  the  general  issue  and  the  special  matter.  In  fact  the 
evidence  was  much  stronger  that  it  was  not  a  highway  than  that  the  particular 
district  had  been  immemorialiy  accustomed  to  repair  all  the  highways  within 
it,  unless  evidence  had  been  admitted  of  the  repair  by  each  of  the  other  dis- 
tricts of  the'ur  own-highways ;  of  which  doubts  were  at  that  time  entertained 
upon  the  form  of  the  special  plea  then  commonly  used;  which  was  merely  that 
the  road  in  question  lay  within  the  particular  district,  and  that  such  district 
was  immemorialiy  accustomed  to  repair  it  Besides  which  it  was  doubted 
whether  such  a  prescription  applied  to  roads  recently  made  or  become  public, 
or  was  confined  to  ancient  roads.(a)  But  now  another  more  comprehensive 
form  of  plea  is  in  use,  better  adapted  to  let  in  all  the  evidence  bearing  upon 
the  case :  in  which  it  is  alleged  that  the  parish  is  divided  into  certain  districts, 
and  that  each  of  those  districts  is  immemorialiy  accustomed  to  repair  all  the 
public  roads  within  it.(6)  [Lord  Ellenbarough,  C.  J.  said,  he  remembered  a 
plea  of  that  description  to  an  indictment  against  a  parish(e)  in  the  county  of 
Cumberland  whil^  he  was  at  the  bar.]  At  any  rate,  if  there  be  any  doubt  as 
to  the  right  of  the  parties  applying  to, obtain  the  particular  relief  prayed  for, 
the  justices  may  return  the  special  matter  to  the  writ.  They  then  observed  as 
to  the  delay  of  application  ;  that  the  indictment  was  only  in  1801,  and  it  was 
some  time  after  before  the  money  was  levied  and  laid  out ;  after  which  Mr. 
Clarke  died,  and  application  had  been  made  to  the  justices  from  time  to  time, 
which  shewed  that  the  claim  was  not  meant  to  be  abandoned.     And  as  to  a 

(a)  Vide  Rex  v.  Tke  Mayor  ^.  of  lAverpoolj  3  East,  86,  and  Bower's  arguroant  in  Rex 
T.  Sh^eld^  2  Term  Rep.  109. 

(b)  vida  Rez  t.  Bridekirk  Parishioners,  11  Eaft,  304,  for  an  iDttance  of  lucb  a  plea ; 
though  that  was  held  bad  upon  a  special  objertion  of  another  sort. 

(e)  Qu.  DaUUn  was  mentioned. 


i96  CASES  IN  EASTER  TERM 

change  of  inhabitants  having  intervened,  that  must  always  happen  in  the  nature 
ot*  the  thing,  even  where  the  greatest  possible  expedition  is  used,  which  is 
never  required  in  cases  of  this  kind. 

Lord  Ellbnborough,  C  J.  This  is  an  application  to  the  discretion  of  the 
Court,  to  shift  a  burthen  from  these  parties,  on  whom  it  has  been  innocently, 
perhaps,  but  certainly  negligently,  fixed,  and  to  put  it  upon  others  who  are  also 
innocent  of  the  charge.  And  though  applications  of  this  sort  have  been  en- 
tertained ;  yet  that  must  be  understood  of  such  as  were  recently  made  after  the 
occasions  which  gave  rise  to  them.  But  what  perverse  justice  it  would  be  to 
grant  such  an  application  after  an  interval  of  eight  years,  when  a  large  propor- 
tion of  the  inhabitants  must  have  been  changed.  Suppose  an  action  of 
assumpsit  could  have  been  brought  in  such  a  case  for  the  contributory  shares 
of  the  other  inhabitants,  the  statute  of  limitations  would  have  run  upon  it:  but 
if  this  application  be  granted,  the  money  must  be  paid  under  the  rate.  The 
length  of  time,  therefore,  which  has  elapsed,  is  a  sufficient  answer  to  the  appli- 
cation, without  going  more  at  large  into  the  subject. 

Grobk,  J.  Nothing  could  be  more  unjustifiable  than  to  put  the  defendants 
to  the  expence  of  making  a  special  return  to  the  writ,  when  the  granting  it  at 
all  would  be  unjust. 

Le  Blanc,  J.  The  lateness  of  the  application  is  a  sufficient  answer  to  it : 
it  ought  to  have  been  made  recently  after  the  occasion :  and  it  is  no  answer  to 
the  objection  that  the  parties  waited  till  the  money  had  been  laid  out,  and  all 
the  accounts  were  made  up.  Those  who  were  obliged  to  pay  the  .money  in 
the  first  instance  ought  to  have  applied  within  reasonable  time  for  reimburse- 
ment, and  not  have  waited  till  a  great  change  had  taken  place  in  the  body  of 
the  inhabitants  who  were  to  contribute  to  it. 

Baylet,  J.  agreed. 

Rule  discharged. 


Vincent,  one,  &c.  v.  Slaymaker. 

12  East,  372.     May  24, 1810. 

A  party  in  a  canse  having  changed  his  attorney  in  the  progress  of  it,  a  Judge's  order  was 
afterwards  obtained  by  the  second  attorney  for  the  dtilivery  of  a  bill  signed  by  the  first 
attorney  under  the  stat.  2  G.  2.  c.  23.  s.  23,  which  delivery  was  accordingly  made  to 
the  second  attorney  in  the  cause  :  held  that  this  was  a  sufficient  delivery  to  the  party  to 
be  charged  therewith,  within  the  words  and  meaning  of  that  stat.  so  as  to  enable  the 
first  attorney  to  bring  his  action  against  the  client  for  the  amount  of  such  bill. 

THIS  defendant,  in  the  year  1808,  had  employed  the  plaintiff  as  his  attor- 
ney in  an  action  brought  by  him  against  Heam  and  another,  and  in  the  pro- 
gress of  that  cause  the  now  defendant  changed  his  attorney,  and  employed 
Messrs.  Rogers,  his  present  attorneys ;  and  thereupon  a  Judge's  order  was 
obtained,  intitled  **  Slaymaker  against  Heam,  and  another ;"  whereby,  **  Upon 
hearing  the  attorneys  or  agents  on  both  sides,  and  by  consent,  it  was  ordered 
that  Mr.  Vincent,  the  plaintiff's  late  attorney,  should  deliver  to  Messrs.  Rogers^ 
the  plaintiff's  then  present  attorneys,  on  or  before  the  next  day  of  Hilary 
term,  a  bill  signed  of  his  fees  and  disbursements  in  this  and  all  other  causes 
and  matters  wherein  he  hath  been  concerned  for  the  said  plaintiff.  Dated  8th 
Dec.  1808."  A  bill  was  accordingly  signed  and  delivered  by  Mr.  Vincent  to 
Messrs.  Rogers  /  And"  afterwards  the  present  action  having  been  brought  to 
recover  the  amount  of  that  bill,  objection  was  taken  at  the  trial  before  Lord 
Ellenboraugh,  C.  J.  at  Westminster,  that  the  bill  was  not  proved  to  have 
been  "  delivered  to  the  party  to  be  charged  therewith,  or  left  for  him  at  his 
"  dwelling-house  or  last  place  of  abode,"  as  is  expressly  required  by  the  stat. 
2  G.  2.  c.  23.  s.  23,  one  month  or  more  before  the  action  commenced.    To 
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which  it  was  answered,  that  a  delivery  to  the  attorney  of  the  party  of  any 
thing  within  the  scope  of  his  authority  in  the  cause  is  the  same  as  a  deliTery 
to  the  party  himself.  But  his  lordship  thought,  that  however  the  attorney  of  a 
party  in  a  cause  was  for  general  purposes,  connected  with  the  subject-matter 
of  the  cause,  to  be  considered  the  same  as  the  party  himself;  yet  that  as  the 
statute  expressly  required  the  delivery  to  be  made  to  the  party  to  be  charged 
with  the  demand,  the  delivery  which  had  been  made  to  his  attorney  in  this 
case  was  not  a  literal  compliance  with  the  act.  And  he  said,  that  he  was 
fearful  to  depart  in  such  a  case  from  the  letter  of  the  act,  not  knowing  how 
far  implied  deliverances  might  be  carried  beyond  the  meaping  of  the  legis- 
lature. He  therefore  directed  a  nonsuit ;  which  was  afterwards  moved  to  be 
set  aside,  in  order  to  take  the  opinion  of  the  Court  upon  the  construction  of 
the  statute,  whether  the  delivery  of  the  bill  to  the  client's  then  attorney  under 
the  judge's  order  were  a  delivery  to  the  client  himself  within  the  meaning 
of  the  act. 

Garroto  and  Park  now  shewed  cause  against  the  rule,  and  stood  upon  the 
literal  words  of  the  statute,  which  they  said  was  the  only  guide  in  matters  of 
regulations  of  this  kind.  The  legislature  meant  to  prevent  the  client  from 
being  taken  by  surprize  upon  the  demand  of  his  attorney,  and  meant  to  secure 
to  him  a  personal  communication  of  such  demand  before  any  action  com- 
menced for  it.  If  a  communication  to  an  agent  would  have  answered  their 
intention,  they  would  doubtless  have  expressed  it,  as  well  as  a  delivery  at  the 
client's  dwelling-house,  or  last  place  of  abode.  But  so  strict  has  been  the 
construction  of  the  statute,  that  in  Hill  v.  Humphreys,  2  Bos.  d&  Pull.  343, 
a  delivery  at  the  client's  counting-house,  where  it  was  much  more  likely  to 
have  been  seen  by  him,  was  held  insufficient  to  satisfy  the  latter  words  of  it. 
Here  too,  the  delivery  was  not  made  with  a  view  to  this  action,  but  made  in 
another  cause,  between  other  parties,  for  another  purpose,  and  upon  applica- 
tion to  a  Judge  by  the  defendant's  then  attorneys  Messrs.  Rogers;  who, 
they  admitted,  were  his  present  attorneys :  but  contended,  that  that  did  not 
vary  the  question.  [Z#c  Blanc,  J.  It  was  a  delivery  procured  on  behalf  of 
the  defendant  for  the  purpose  of  having  the  plaintiff's  bill  taxed,  in  order  that 
the  amount  might  be  settled.]  It  was  done  upon  a  change  of  attorneys,  and 
it  did  not  appear  that  the  taxed  bill  ever  came  to  the  hands  of  the  client. 
[Grose,  J.  Is  it  meant  to  be  contended,  that  the  attorney  is  bound  to  make  a 
personal  delivery  of  bis  bill  to  the  client  ?  and  yet  that  would  also  follow,  if 
the  words  are  to  be  taken  literally.]  What  is  done  by  his  order  would  be 
considered  as  done  by  him ;  but  the  case  is  different  in  respect  of  the  person 
to  whom  the  delivery  is  to  be  made  where  personal  notice  is  required :  as 
in  the  case  of  an  attachment,  personal  service  on  the  party  is  necessary  to 
bring  him  into  contempt ;  but  the  service  of  the  rule  need  not  be  made  in 
person  by  the  other  party. 

Topping,  Marryai,  and  Puller,  contra,  maintained  that  all  the  beneficial 
purposes  of  the  act  had  been  answered  by  the  delivery  of  the  bill  made  to  the 
defendant's  attorneys  in  this  case ;  and  applied  the  maxim,  qui  hmret  in  litera 
haret  in  cortice,  to  the  objection  taken.  If  a  delivery  by  the  attorney's  agent 
to  the  client  satisfied  the  words  and  reason  of  the  statute,  so  must  a  delivery 
to  the  client's  agent  having  competent  authority  from  him  for  that  purpose. 
The  act  does  not  say,  that  the  delivery  shall  be  made  to  the  client  in  person, 
but  to  the  client,  generally;  and  the  question  upon  that  branch  is.  Whether 
a  delivery  to  his  attorney,  having  competent  authority  to  demand  and  receive 
such  a  bill  within  the  general  scope  of  his  employment,  be  not  a  delivery  in 
law  to  the  client  himself.  The  case  cited  on  the  other  branch' is  different ; 
for  a  counting-'house,  as  such,  is  not  in  law  a  dteelling'house  ox  place  of  *  abode. 
This  also  differs  from  the  case  of  process  for  contempt ;  for  a  man  is  not 
liable  criminaliter,  but  only  civiliter,  for  the  act  of  his  proper  attorney.  Then 
as  to  the  delivery  of  the  bill  having  been  made  in  another  cause  and  not  in 
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this ;  there  never  can  be  a  delivery  of  it  in  the  very  cause,  for  it  roust  be  made 
before  the  action  brought. 

Lord  Ell£Nborough,  C.  J.  The  question  here  is,  Whether  the  act  of  par- 
liament has  not  annexed  as  a  condition  to  the  bringing  of  this  action  by  an 
attorney  against  his  client  for  the  recovery  of  his  fees  and  charges,  that  his  bill 
shall  have  been  delivered  a  month  before  the  action  brought  to  the  party  {him^ 
self)  to  be  cliarged  therewith,  or  left  at  bis  dwelling-house,  or  last  place  of 
abode?  And  I  believe  I  am  so  unfortunate  as  to  differ  from  my  brothers  upon 
the  construction  of  the  act,  which  dimioishes  my  confidence  in  the  opinion  I 
had  formed  upon  it.  It  strikes  me,  that  the  object  of  requiring  such  a  delivery 
was,  that  the  bill  should  be  drawn  under  the  client's  own  vigilant  observation : 
and  this  was  required,  not  for  the  purpose  of  protecting  the  attorney  making 
the  delivery,  but  the  party  to  whom  the  delivery  was  to  be  made :  and  that  is 
an  answer  to  the  argument  drawn  from  the  sufficiency  of  a  delivery  made  by 
the  attorney's  clerk  or  agent,  in  respect  of  which  the  words  of  the  statute  will 
admit  of  a  larger  interpretation  than  where  it  speaks  of  the  delivery  to  the  party 
who  was  meant  to  be  protected.  Now  here  the  bill  had  been  delivered  under 
a  Judge's  order  in  another  cause  to  the  party's  attorney  in  that  cause ;  and  for 
the  purposes  of  that  suit  the  party  must  be  taken  to  have  reposed  his  confklence 
in  his  attorney  for  all  matters  arising  within  the  scope  of  his  employment  after 
h^  was.  constituted  such  attorney :  but  it  does  not  appear,  that  he  had  extended 
his  confidence  further  to  all  his  former  business.  It  sometimes  happens,  that 
a  person  is  general  attorney  for  a  mercantile  house  in  the  city,  while  another 
person, acts  as  their  particular  attorney  for  a  particular  purpose  ;  as  in  an  action 
u|M)n  a  certain  policy  :  in  such  a  case  how  could  notice  to  the  particular  attor- 
ney bind  his  client  for  general  purposes  out  of  the  particular  suit  for  which  he 
was  retained  7  The  client  might  only  have  desired  to  have  his  former  attorney's 
bill  in  tbe  particular  cause  then  in  progress,  and  the  new  attorney  might,  with- 
out his  client's  authority  or  knowledge,  have  taken  out  a  Judge's  order  in  larger 
terms,  comprehending  all  former  business  which  the  first  attorney  had  conduct- 
ed for  bis  client ;  and  this  is  delivered  to  the  new  attorney :  how  is  that  notice 
to  the  client  for  general  purposes  not  connected  with  that  suit  ?  Every  man, 
it  is  true,  is  liable  civiliier  for  the  acts  of  his  attorney,  though  not  known  to 
him ;  but  that  is  only  to  the  extent  of  the  attorney's  authority.  The  act  meant 
to  guard  the  client  against  collusion ;  for  otherwise  the  two  attorneys  might 
collude  to  avoid  the  taxation  of  the  bill  by  these  means.  I  do  not  therefore 
consider,  that  all  the  beneficial  purposes  of  the  act  will  be  secured  by  letting 
in  such  a  Constructive  delivery  as  was  set  up  in  this  case. 

Grose,  J.  I,  leaned  at  first  to  my  lord's  construction  of  the  act  ;^thinking 
that  if  one  part  of  the  clause  was  construed  strictly,  all  the  words  of  it  ought 
to  be  so  construed,  and  that  there  must  be  a  personal  delivery  of  the  bill  to 
the  client :  but  upon  further  consideration,  I  think  that  all  that  the  legislature 
meant  to  require  was,  that  a  month  at  least  before  the  action  brought  the  bill 
should  be  delivered  by  the  attorney  or  his  agent,  to  the  client  or  his  agent ; 
so  that  the  client  might  have  reasonable  notice  of  the  demand,  to  have  the 
bill  taxed,  or  advise  with  others  upon  it.  And  if  the  attorney  to  whom  the 
bill  was  delivered  under  the  Judge's  order  in  this  case  did  not  communicate 
it  to  his  client,  the  client  would  have  his  remedy  by  action  against  the  attorney 
to  recover  damages  for  what  he  had  suffered  by  the  neglect.  I  think,  there- 
fore, that  the  maxim  does  apply  in  this  case,  qui  haret  in  litera  haret  in  cor* 
tice ;  and  that  the  legislature,  by  requiring  a  delivery  of  the  bill  to  the  party, 
meant  no  more  than  that  he  should  have  reasonable  notice  of  its  contents ; 
leaving  it  to  the  construction  of  law,  as  in  other  cases,  what  should  be  deemed 
a  delivery  to  him  ibr  the  purpose  of  notice. 

Le  Blanc,  J.  It  appears  to  me,  that  this  delivery  of  the  plaintiff's  bill  to 
the  attorney  of  the  party  at  the  time  is  a  delivery  to  the  party  within  the 
meaning  of  the  act.    The  strong  argument  against  it  is  founded  on  the  literal 
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meaning  of  the  act,  reqairing  that  no  attorney  sh^ll  commence  any  actidn  Pot 
the  recovery  of  any  fees,  &c.,  until  one  month  or  more  after  he  shall  have 
delivered  unto  the  party  to  be  charged  therewith,  or  left  for  him  at  his  dwelling 
house,  or  last  place  of  abode,  a  bill  of  sach  fees,  &c.  Bat  in  construing 
these  words  we  must  look  to  the  object  of  the  act,  which  Was  not  to  put  an 
attorney  in  a  more  difficult  situation  than  any  other  person,  in  respect  to  the 
manner  in  which  such  delivery  should  be  made,  by  confining  him  to  make  a 
personal  delivery  of  the  bill  to  his  client,  or  otherwise  to  leave  it  at  his  dwell- 
ing house ;  but  the  object  was  to  give  proper  notice  of  the  demand  to  the 
client :  and  as  the  nature  of  the  business  done,  and  the  charges  for  doing  it, 
could  more  properly  be  judged  of  by  the  officers  of  the  court  than  by  the 
party  himself,  to  enable  him,  before  he  could  be  sued  for  the  amount^  to  have 
the  bill  taxed,  and  to^ive  him  an  opportunity  of  patting  it  into  the  hands  of 
some  professional  man  for  that  purpose.  Now  here  the  defendant  having 
changed  his  attorney  in  the  progress  of  a  former  action  brought  by  him  against 
other  parties,  a  Judge's  order  for  the  delivery  of  the  plaintiff's  bill  was  ap- 
plied for  and  obtained  by  his  present  attorney,  who  had  been  his  former  attor- 
ney; which  bill  was  accordingly  delivered  to  his  then  attorney;  and  the  ques- 
tion is.  Whether  such  a  delivery  to  the  attorney  of  the  defendant  be  not  in 
construction  of  law  a  delivery  to  himself?  and  I  think  it  is.  If  the  defendant 
had  sent  a  note  to  the  plaintiff  by  another  person  desiring  him  to  deliver  his 
bill  to  the  bearer,  a  delivery  to  that  person  must,  I  conceive,  have  been  deem- 
ed sufficient :  for  if  a  man  who  is  entitled  to  receive  a  certain  thing  puts 
another  in  his  place  for  the  purpose  of  receiving  it,  it  is  a  waiver  of  the  per- 
sonal delivery  contemplated  to  be  made  to  himself.  Then  it  is  the  same  thing 
here  where  the  delivery  has  been  made  to  the  person  whom  he  had  appointed  to 
be  his  attorney  in  the  conduct  of  the  cause  in  the  place  of  the  plaintilTwhom  he 
had  dismissed.  The  force  of  the  argument  here  is,  that  the  new  attorney  might 
have  been  appointed  attorney  for  a  particular  purpose,  but  not  for  general  pur- 
poses, and  he  might  have  done  this  unknown  to  bis  client,  and  might  not  have 
put  the  bill  in  a  course  of  taxation,  by  which  the  defendant  will  have  been  de- 
prived of  the  benefit  of  the  act :  but  I  think  the  answer  is,  that  when  the  de- 
fendant constituted  him  his  attortiey,  it  was  for  all  the  proper  purposes  of  an 
attorney  sd  constituted  ;  and  his  attorney  obtaining  the  Judge's  order  must  be 
taken  to  have  been  for  the  purpose  of  enabling  his  client  to  haVe  the  bill  taxed  ; 
for  the  order  is  to  deliver  a  bill  signed,  that  is,  in  order  that  the  attorney  might  be 
bound  by  it ;  and  when  delivered,  the  party  may  get  an  order  for  taxing  it.  Then 
shall  the  attorney  be  bound  by  this  delivery  so  obtained  under  a  Judge's  order, 
and  the  client  be  enabled  to  have  it  taxed  1  and  shall  not  the  attorney  have  the  ben- 
efit of  it  as  a  bill  delivered  against  the  client  ?  Then  suppose  the  client  had,  as  he 
must  have  done,  afler  the  order  to  tax  the  bill,  entered  into  an  undertaking  in 
the  Master's  books  to  pay  so  much  as  should  appear  due  on  the  taxation ; 
could  he,  after  having  so  recognized,  by  signing  the  book,  the  act  of  his  attor- 
ney in  procuring  the  bill  to  be  delivered,  have  objected  that  it  vtras  not  deliver- 
ed to  him  ?  It  appears  therefore  to  me,  that  the  client,  having  appointed  his 
attorney,  has  put  him  in  his  place  for  this  purpose,  and  has  thereby 
dispensed  with  that  delivery  to  himself  Which  the  act  would  otherwise  have 
required. 

Batlet,  J.  On  the  best  consideration  I  can  give  the  question,  but  fueling 
nevertheless  the  weight  of  my  Lord's  reasons,  I  think  the  delivery  of  the  bill 
to  thet^lient's  attorney  in  the  cause  was  sufficient.  The  act  does  not  say  that 
the  delivery  shall  be  to  the  client  in  person,  but  leaves  that  at  large  according 
to  what  shall  be  deemed  a  delivery  to  the  party  in  point  of  law ;  and  then  by 
the  general  rule  of  law,  a  delivery  to  an  agent  authorized  to  receive  it  is  a 
delivery  to  the  party  himself.  The  attorney  is,  indeed,  the  person  to  whom 
the  bill  would  be  regularly  delivered  for  this  purpose.  The  object  of  requiring 
the  delivery  is  to  have  the  bill  taxed,  and  therefore  the  party  would  naturally 
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employ  an  attorney  for  the  purpose.  If  such  a  delivery  was  not  sufficient  to 
enable  the  attorney  to  maintain  an  action  for  his  bill,  he  would  have  a  fair  right 
when  an  order  was  taken  out  to  compel  a  delivery  of  it,  to  have  such  order  res- 
trained to  a  delivery  to  the  party  himself;  for  he  might  well  object  to  making  a 
delivery  which  would  be  good  against  himself,  but  not  available  as  a  delivery  for 
any  purpose  in  his  favour.  It  is  said,  that  the  defendant  might  not  know  that 
Rogers,  his  attorney,  took  out  any  order  for  this  purpose :  but  the  client  must  be 
taken  to  the  cognizant  for  civil  purposes  of  every  step  taken  by  his  attorney  in 
the  cause ;  and  if  a  delivery  to  a  special  agent  would  suffice,  then  a  delivery  un- 
der a  Judge's  order  to  the  attorney,  who  is  the  party's  agent  in  the  cause  for  all 
matters  within  the  scope  of  his  employment  as  attorney,  is  prima  facie  evidence, 
at  least,  that  the  attorney  was  authorized  to  take  out  such  order  by  his 
client,  and  throws  it  upon  the  client  to  shew  that  his  attorney  had  no  such 
authority. 

Rule  absolute. 


Davidson  v.  Gwynne. 

12  East,  361.    May  25, 1810. 

Where  the  master  of  a  venel  coYenanted  with  the  freighter,  (inter  alia)  that  the  Teaeel 
should  proceed  with  the  first  codtov  from  England  for  ^ain  and  Portugal,  or  either, 
as  he  should  be  directed  by  the  freighter  or  his  agents,  and  there  make  a  right  and  true 
delivery  of  the  cargo,  agreeably  to  the  bills  of  lading  signed  for  the  same ;  and  to  take 
in  a  home  cargo,  and  return,  and  make  a  right  and  true  delivery  thereof  at  London,  &c. 
In  consideration  whereof,  and  of  every  thing  above  mentioned  the  freighter  coTenanted 
(inter  aUa)  to  load  the  vessel  out  and  home,  and  pay  certain  freight  per  ton  per  months 
part  before,  and  the  remainder  on  the  right  and  true  delivery  of  the  homeward  cargo  at 
London:  held, 

1.  That  the  freighter  having  first  ordered  the  master  to  proceed  to  Lisbon,'m  consequence 
of  which  the  master  had  taken  in  goods  and  signed  bills  of  lading  for  that  port,  could 
not  afterwards  countermand  that  order,  and  order  him  to  proceed  to  Gibraltar j  without 
first  recalling  the  bills  of  lading,  or  at  least  tendering  sufficient  indemnity  to  the  master 
against  the  consequence  of  his  liability  thereon. 

2.  But,  supposing  the  freighter  had  such  a  power,  yet  his  supercargo  and  agent  who 
was  on  Doard  the  vessel,  had  the  like  authority,  in  the  absence  of  his  principal,  even 
before  the  Teasel  sailed  from  this  country,  to  after  again  the  destination  to  Lisbon. 

3.  That  the  master  having  proceeded  with  the  outward  cargo  to  Lisbon  under  the  first 
order,  and  brought  home  a  return  cargo,  and  delivered  the  same  to  the  freighter  at  Lon' 
don,  was  entitled  to  his  freight  for  that  voyage,  though  he  had  not  sailed  with  the  first 
convoy  \  the  sailing  with  the  first  convov  not  being  a  condition  precedent  to  his  recov- 
ering freight  for  the  voyage  actually  performed  under  the  first  order,  but  a  distinct  cov- 
enant, for  the  breach  of  which  he  was  liable  in  damages. 

4.  And  he  was  entitled  to  recover  such  freight  as  upon  a  right  and  true  delivery  of  the 
cargo  agreeably  to  the  bills  of  lading,  upon  proof  of  having  delivered  the  entire  num- 
ber of  chests,  &c.  for  which  bills  of  lading  had  been  signed  ;  though  it  appeared  that 
the  contents  ef  the  chests  of  fruit  were  damaged  by  the  negligence  of  the  roaster  and 
crew  on  board,  in  not  ventilating  them  sufficiently :  the  party  injured  having  his  coun- 
ter remedy  by  action  for  such  negligence. 

THE  plaintiff  declared  in  debt  on  a  charter  party  of  affreightment,  made  a( 
London  on  the  17th  of  October  1808,  between  himself,  as  master,  and  the 
defendant  as  freighter  of  the  brig  Pomona^  then  in  the  river  Thames ;  whereby 
the  master  covenanted  with  the  freighter,  that  the  brig  being  tight,  &.c.  and 
properly  fitted,  victualled,  and  manned  for  the  voyage  hereinafler  named, 
should  be  at  the  disposal  and  direction  of  the  freighter,  his  agents  and  assigns 
for  3  calendar  months  certain,  and  longer  if  required  for  the  voyage,  under 
the  following  covenants :  viz.  That  the  master  .should  immediately  load  at 
London  such  goods  as  the  freighter  thought  fit,  and  being  dispatched,  should 
immediately  (wind  and  weather  permitting,)  proceed  and  join  xh^ first  convoy 
that  should  sail  after  she  should  be  so  loaded  from  England  for  Spain  and  Portu* 
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gal,  or  either,  and  should  therewith  proceed  to  any  port  or  ports  in  Spain  and 
Portugal,  or  either,  as  he  should  be  ordered  by  the  said  freighter,  his  agents 
or  assigns,  and  at  any  or  either  of  sach  port  or  ports  as  he  should  be  ordered  as 
aforesaid,  should  make  a  right  and  true  delivery  of  the  whole  of  the  said  out' 
ward  goods,  agreeably  to  bills  of  lading  thai  should  have  been  signed  for  the  same  ; 
and  having  completed  such  delivery,  should  load  at  any  port  or  ports  in  Spain 
and  Portugal,  or  either,  as  he  should  be  directed  by  the  freighter,  his  agents  or 
assigns,  such  goods  as  the  said  freighter,  his  agents  or  assigns,  should  think 
fit,  and  return  therewith  to  London,  and  there  make  a  right  and  true  delivery 
of  the  whole  of  the  homeward  goods,  agreeably  to  the  biUs  of  lading ;  (the  act 
of  God,  the  king's  enemies,  restraint  of  princes,  fire,  and  the  dangers  of  the 
seas,  &.C.  excjepted.)  Also,  the  master  thereby  agreed  to  receive  on  board  the 
said  brig  at  London  two  supercargoes  fQ  be  appointed  by  the  freighter,  and  to 
convey  them  as  cabin  passengers  to  Spain  and  Portugal,  or  either,  and  back 
to  London,  bee  of  passage^money.  In  consideration  whereof,  and  of  every 
thing  above  mentioned,  the  freighter  covenanted  that  he,  his  executors,  &.C., 
agents  or  assigns,  would  employ  the  said  brig  under  the  conditions  aforesaid, 
and  would  load  the  outward  cargo  and  discharge  the  same  in  Spain  and  Por- 
tugal, or  either ;  and  would  in  Spain  and  Portugal,  or  either,  load  the  home- 
ward cargo  and  discharge  the  same  at  London :  and  would  pay  to  the  com- 
mander in  full  for  the  freight  of  the  said  vessel  for  the  voyage  aforesaid,  at 
the  rate  of  1/.  lOs.  per  ton  per  month  from  5th  of  October  1808,  until  the 
delivery  of  the  homeward  cargo  at  London ;  part  of  the  freight  to  be  paid 
before  the  brig  led  London,  &c.,  and  the  remainder  on  the  right  and  true 
delivery  of  the  homeward  cargo  at  London.  And  to  the  true  performance  of 
all  and  every  the  foregoing  covenants  on  the  part  and  behalf  of  the  said  par- 
ties respectievly,  they  bound  themselves,  their  heirs,  executors,  &c.,  each  to 
the  other  in  the  penal  sum  of  1000/.  And  by  a  memorandum  at  the  foot  of 
the  charter-party  it  was  agreed,  that  in  case  the  freighter  or  his  assigns  should 
think  proper  to  remove  the  brig  to  any  other  port  than  that  in  which  she 
should  have  first  arrived  for  the  purpose  of  discharging  her  cargo,  then  he  should 
pay  all  port-charges  and  pilotage  arising  therefrom.  The  plaintiff  then  aver- 
red, that  he  was  ordered  by  the  freighter  to  proceed  with  the  said  brig  to  Lis- 
bon in  Portugal ;  and  thereupon  the  said  brig  being  tight,  &c.  and  properly 
fitted,  victualled,  and  manned  for  the  said  voyage,  the  plaintiff  immediately 
received  on  board  her  at  London  such  goods  as  the  freighter  thought  fit  to  load, 
and  being  dispatched,  sailed  with  convoy  (not  saying  with  the  frst  convoy) 
from  England  to  Lisbon,  and  there  made  a  right  and  true  delivery  of  the 
whole  of  the  outward  cargo  agreeably  to  the  bills  of  lading  that  had  been  assign- 
ed for  the  same ;  and  that  the  plaintiff,  having  completed  such  delivery,  after- 
wards took  on  board  the  said  brig  at  Lisbon  such  goods  as  the  freighter  thought 
fit,  and  returned  therewith  direct  to  London,  where  he  made  a  right  and  true 
delivery  of  the  whole  of  the  hmeward  cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same :  and  then  he  averred  that  the  freight  amounted,  at  the 
rate  agreed  upon  by  the  charter-party,  to  1050/.  &c. 

The  second  count  was  general,  for  so  much  money  due  for  freight,  &c.  A 
third  was  for  the  use  and  hire  of  the  vessel ;  and  there  were  other  common 
counts. 

The  defendant  pleaded  several  pleas  to  the  first  count,  1.  That  after  mak- 
ing the  charter-party,  the  plaintiff  as  roaster  took  on  board  the  brig  at  London 
a  cargo  loaded  by  the  defendant,  as  freighter,  and  was  therewith  dispatched 
and  ordered  by  the  freighter  immediately  to  proceed  and  yytnihe  first  convoy 
that  should  sail  from  England  for  Portugal,  and  to  make  a  delivery  of  tlie 
whole  of  the  said  outward  cargo,  agreeably  to  bills  of  lading  signed  for  the 
same,  at  Lisbon:  and  that  after  the  brig  was  so  loaded,  Xhe first  convoy  sailed 
from  England  for  Portugal^  to  wit,  from  Portsmouth  to  Lisbon,  whereof  the 
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plaintiff  had  notice :  yet,  thoagh  neither  witad  nor  weather  prevented  the  same, 
the  plaintiff  did  not  proceed  and  join  snehjirsi  eonwnf,  but  neglected  so  to  do. 
Sdlj,  That  after  the  master  had  been  ordered  by  the  freighter  to  proceed  to 
Lisbon,  and  after  the  brig  was  dispatched,  and  had  sailed  from  London,  and 
before  her  arrival  at  Lisbon,  the  defendant,  as  freighter,  countermanded  the 
said  order  so  by  him  given  to  the  plaintiff  to  proceed  in  the  s^id  brig  to  Lishon, 
and  ordered  him  not  to  proceed  with  it  to  Lisbon,  but  to  proceed  therewith  to 
Gibraltar  tit  Spain,  and  there  to  make  delivery  of  the  cargo :  yet  the  plain- 
tiff, thoagh  wind  and  weather  permitted,  did  not  proceed  to  GibriUtar,  but  re- 
fbsed  so  to  da  3d}y,  The  defendant,  protesting  that  the  plaintiff  was  not 
ordered  by  him,  the  freighter,  to  proceed  with  the  brig  to  Lisbon,  pleaded  that 
after  she  was  dispatched  and  had  sailed  from  London,  and  before  her  arrival  «t 
Lisbon,  the  defendant,  as  freighter,  ordered  the  plaintiff  to  proceed  with  her 
to  Gibraltar,  and  there  make  delivery  of  the  cargo :  and  then  it  alleged  a 
breach  of  this  last-mentioned  order.  4thly,  That  though  the  plaintiff  took  on 
board  the  brig  at  Lisbon  the  goods  mentioned  in  the  first  count,  and  returned 
therewith  to  London  ;  yet  the  plaintiff  did  not  then  make  a  right  and  true  de- 
livery of  the  whole  of  the  homeward  cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same.  5thly,  That  thou^  the  plaintiff  took  on  board  the  brig 
at  Lisbon  the  said  goods,  &.C.,  and  though  the  goods  were  shipped  on  board 
her  in  good  order  and  well  conditioned,  and  though  the  plaintiff  thereupon 
signed  bills  of  lading  in  respect  of  the  said  goods,  and  thereby  undertook  to 
deliver  them  to  the  defendant  or  his  assigns  in  like  good  order  and  well  condi- 
tioned at  London,  (the  dangers  of  the  seas  only  excepted,)  and  though  the  plain- 
tiff did  return  with  the  said  goods  to  London,  and  delivered  the  same  there  to 
the  defendant ;  yet  the  plaintiff  did  not  there  deliver  the  goods  to  the  defend- 
ant in  like  good  order  and  well  conditioned  as  the  same  were  in  When  shipped 
on  board  the  said  brig,  but  in  a  much  worse  order  and  condition,  aikd  in  a  dam- 
aged and  injured  state,  occasioned  by  the  negligence  of  the  plaintiff  and  his 
servants  in  the  course  of  the  voyage,  whilst  the  goods  were  on  board  the  brig, 
and  not  by  the  dangers  of  the  seas,  &c. :  without  this,  that  the  plaintiff  did 
make  a  right  and  true  delivery  of  the  whole  of  the  said  homeward  goods,  agree- 
ably to  the  bills  of  lading  which  had  been  signed  for  the  same,  in  manner  and 
form  as  alleged  in  the  first  count.  And  to  the  general  counts  in  the  declara- 
tion the  defendant  pleaded  nil  debet. 

To  the  first  and  third  pleas  the  plaintiff  demurred  generally.  To  the  second 
he  replied,  that  after  the  defendant  had  countermanded  the  order  given  by 
him  to  the  plaintiff  to  proceed  with  the  brig  to  Lisbon,  and  had  ordered  the 
plaintiff  not  to  proceed  to  Lisbon,  the  defendant  again  ordered  the  plaintiff  to 
proceed  with  tlie  brig  so  loaded  to  Lisbon,  and  there  make  delivery  of  the  said 
goods  according  to  the  charter-party.  To  this  plea  the  defendant  rejoined :  tra- 
versing, that  after  he  had  countermanded  the  order  to  proceed  in  the  brig  to 
Lisbon,  as  in  the  2d  plea  mentioned,  he  again  ordered  the  plaintiff  to  proceed 
with  her  to  Lisbon,  and  there  make  a  delivery  of  the  cargo,  as  stated  in  the 
replication  :  on  which  issue  was  joined.  On  the  4th  plea  issue  was  also  joined. 
To  the  6th  the  plaintiff  replied,  as  before,  that  he  did  make  a  right  and  true  de- 
livery of  the  whole  of  the  said  homeward  goods,  agreeably  to  the  bills  of  lading 
signed  for  the  same,  in  manner  and  form  as  alleged  in  the  first  count  of  the 
declaration  ;  on  which  issue  was  joined.  And  issue  was  also  joined  on  thena'Z 
debet  pleaded  to  the  common  counts.  At  the  trial  of  the  issues  certain  ques- 
tions arose,  which  were  brought  in  discussion  before  the  Court  on  a  rule  for  a 
new  trial  moved  for  at  the  beginning  of  the  term,  and  which  was  disposed  of 
on  this  day  after  the  argument  on  the  demurrers. 

Taddy,  in  support  of  the  demurrer  to  the  first  plea,  contended,  that  the 
sailing  with  the  first  convoy  was  not  a  condition  precedent  to  the  plaintiff's 
right  to  recover  freight,  as  set  up  in  defence  by  the  first  plea :  the  voyage  har- 
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ing  been  pieilbrioed,  and  the  outward  and  homeward  cargoes  delivered  to  the 
freighter's  orders.  He  referred  to  the  rule  laid  do.wn  in  Boone  r.  Eyref{a)  and 
recognized  iu  HcJl  v.  Cazenovey  4  East,  484,  that  where  mutual  covenants  go 
only  to  a  part  of  the  consideration  on  both  sides,  where  a  breach  may  be  paid 
for  in  damages,  there  the  defendant  has  a  remedy  on  the  plaintiff's  covenant, 
and  shall  not  plead  it  as  a  condition  precedent :  and  likened  this  to  Constable 
v.  Cloberie,  Palm.  397,  cited  by  Lawrence^  J.  in  Hall  v.  CazenovCf  where  the 
covenant  being  to  sail  with  the  next  wind  upon  a  certain  voyage,  the  defendant 
traversed  that  the  ship  did  sail  with  the  next  wind ;  which  was  over-ruled  upon 
demurrer,  as  immaterial  against  a  demand  for  freight  afVer  the  voyage  perform- 
ed And  he  also  referred  to  Havelock  v.  Geddes,  10  East,  555,  562,  the  last 
reported  case  on  the  subject  of  a  condition  precedent  in  a  charter-party,  to  the 
same  effect.  [Lord  ElUnborougk,  G.  J.  then  said,  that  the  Gourt  would  hear 
from  the  defendant's  counsel,  whether  this  case  were  distinguishable  from 
those  cited,  where  the  question  had  been  fully  considered.]  Secondly,  he  con- 
tended upon  the  demurrer  to  the  third  plea,  that  such  plea  was  clearly  bad  :  it 
did  not  deny  that  the  plaintiff  was  ordered  by  the  defendant  as  freighter  to 
proceed  with  the  brig  to  Lisbon,  as  stated  in  the  declaration ;  for  a  protestation 
of  that  fact  is  no  denial  of  it ;  but  it  avers,  that  he  was  ordered  by  the  freighter 
to  proceed  to  Gribraltar.  Now  the  second  order  is  not  inconsistent  with  the 
first,  nor  any  countermand  of  it ;  but  as  the  pleadings  stand,  the  plaintiff  might 
have  been  ordered  to  go  to  both  places  :  and  the  breach  of  the  last  order  is  no 
answer  to  a  demand  of  freight  for  the  performance  of  the  first.  [Lord  Ellen" 
borough,  G.  J.  Unless  the  first  prder  be  contradicted  by  the  second,  we  will 
make  the  two  orders  consistent,  if  possible ;  and  there  being  no  incompatibility 
upon  the  face  of  them,  they  may  well  stand  together. 

Lowes,  contra,  upon  the  second  question,  attempted  to  shew  that  the  latter 
order  was  incompatible  with  the  first,  as  it  directed  the  brig  to  proceed  to  a 
different  place,  which  necessarily  superseded  the  original  destination.  [Lord 
ElUnborough,  G.  J.  Supposing  there  had  been  a  written  order  to  proceed  to 
Lisbon  and  Gibraltar,  would  not  that  order  have  sustained  the  allegation  in 
the  declaration?]  The  captain  was  to  go  to  such  port  or  ports  in  Spain  or 
Portugal  as  he  should  be  ordered  by  the  freighter :  this  resolves  itself  into  a 
condition  precedent ;  for  if  the  captain  have  disobeyed  that  order,  he  has  not 
performed  the  voyage  contracted  for  :  the  performance  of  part  only  may  have 
frustrated  the  whole  intention  of  the  voyage.  [Le  Blanc  and  Bayhy,  Justices, 
observed,  that  the  freighter  and  his  agents  had  accepted  the  goods  at  the  port 
where  they  were  discharged,  and  therefore  could  not  now  make  that  objection.] 
The  delivery  was  substantially  different  from  that  contracted  for  by  the  char- 
ter-party :  and  therefore,  though  the  plaintiff  might  aue  for  freight  in  another 
action,  he  cannot  recover  upon  this  charter-party.  [Bayley,  J.  He  signed 
bills  of  lading  for  Lisbon,  under  the  freighter's  order,  by  which  he  bound 
himself  to  deliver  the  goods  there  to  the  consignees.]  That  might  give  him 
a  remedy  against  the  freighter,  who  by  his  act  subjected  him  to  such  a  respon- 
sibility, for  a  loss  thereby  occasioned :  but  still,  if  after  that  the  freighter 
thought  proper  to  alter  the  destination  of  the  voyage,  the  captain  was  bound 
by  his  charter-party  to  comply  with  the  subsequent  order.  Upon  thp  other 
point,  he  argued  from  the  terms  of  the  contract  and  the  apparent  intention  of 
the  parties,  that  the  sailing  with  the  first  convoy  was  a  condition  precedent, 
and  not  an  independent  covenant :  it  might  be  an  object  of  the  6rst  conse- 
quence to  the  success  of  the  adventure  :  and  the  freight  was  to  be  regulated 
by  time,  and  therefore  it  was  material  that  the  voyage  should  be  performed  as 
speedily  as  required  by  the  contract.  [Lord  Ellenborough,  G.  J.  That  only 
goes  to  the  question  of  damages ;  but  is  there  any  thing  in  that  which  goes  to 
the  whole  consideration  7]     The  freight  is  covenanted  to  be  paid  in  considera- 

(a)  B.  R.,  £.  17  Geo.  3.    1  H.  Blac.  273,  n.  and  in  Campbell  v.  Jones,  6  Term  Rep.  573. 
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tioD  of  every  thing  before  mentioned,  of  which  the  sailing  with  the  first  con- 
voy is  one. 

Lord  Ellenborough,  C.  J.  It  is  useless  to  go  over  the  same  subject  again, 
which  has  been  so  often  discussed  of  late.  The  sailing  with  the  first  con- 
voy is  not  a  condition  precedent :  the  object  of  the  contract  was  the  per- 
formance of  the  voyage,  and  here  it  has  been  performed.  The  principle  laid 
down  in  Boone  v.  Eyre  has  been  recognized  in  all  the  subsequent  cases,  that 
unless  the  non-performance  alleged  in  breach  of  the  contract  goes  to  the 
whole  root  and  consideration  of  it,  the  covenant  broken  is  not  to  be  con- 
sidered as  a  condition  precedent,  but  as  a  distinct  covenant,  for  the  breach  of 
which  the  party  injured  may  be  compensated  in  damages.(lt)  It  is  useless  to 
repeat  ajl  the  cases,  because  we  had  the  subject  so  fully  before  us  very  lately 
in  Ritchie  v.  Atkinson^  10  East,  295,  and  in  the  other  cases  mentioned.  Then 
upon  the  other  plea ;  the  question  is  whether,  the  ship  having  been  first  ordered 
to  proceed  to  Lisbon,  and  goods  loaded,  and  bills  of  lading  signed  by  the 
plaintiff  for  that  port,  a  subsequent  order  given  by  the  freighter  to  go  to  Crib" 
rait  or  be  a  bar  ^o  the  plaintiff's  claim  for  the  freight  out  to  Lisbon  and  back 
again  to  London,  Now,  after  the  freighter's  order  to  the  captain  to  go  to 
Lisbon,  and  the  latter  had  received  on  board  goods  and  executed  bills  of 
lading  for  that  place,  it  was  not  competent  for  the  freighter  to  countermand 
that  order ;  he  could  not  capriciously  change  the  destination  of  the  vessel, 
without  recalling  the  bills  of  lading,  or  at  least  offering  sufficient  indemnity  to 
the  captain  against  them.  But  nothing  of  that  sort  is  stated.  The  case  then 
stands  thus,  that  the  freighter,  after  giving  an  order  to  the  captain  to  go  to 
Lisbon,  and  suffering  him  to  bind  himself  by  signing  bills  of  lading  to  deliver 
goods  there,  gives  him  another  order  to  go  elsewhere,  and  make  himself  liable 
to  actions  for  the  breach  of  engagement  upon  all  those  bills  of  lading.  This 
the  freighter  had  no  right  to  do ;  and  therefore  the  breach  of  that  subsequent 
order  affords  no  bar  to  the  plaintiff's  claim  for  freight  for  the  voyage  which  he 
prosecuted  under  the  first  order,  and  to  the  prosecution  of  which  he  had  bound 
himself  by  the  bills  of  lading  before  he  received  such  second  order. 

Grose,  J.  The  cases  of  Boone  v.  Eyre,  and  Ritchie  v.  Atkinson,  and  all 
the  others  which  h&ve  been  mentioned,  determine  the  first  question,  that  the 
sailing  with  the  first  convoy  was  not  a  condition  precedent,  but  one  of  several 
mutual  covenants  :  and  if  either  of  the  parties  broke  his  covenant,  the  other 
might  bring  his  action  for  it :  but  the  plaintiff's  right  to  freight  was  not  to 
depend  upon  that.  As  to  the  other  question  :  after  the  first  order  given  to  go 
to  Lisbon,  under  which  goods  had  been  received  on  board  and  bills  of  lading 
signed,  by  which  the  master  made  himself  liable  to  answer  in  damages  to 
the  owners  of  the  goods  if  he  did  not  carry  them  according  to  his  undertaking, 
it  cannot  be  permitted  to  the  freighter  to  countermand  the  voyage,  and  make 
the  master  liable  to  actions  by  those  to  whom  he  had  so  bound  himself 

Le  Blanc  and  Bayley,  Justices,  agreed  in  awarding  judgment  for  the 
plaintiff  on  the  demurrers. 

The  report  of  the  evidence  on  the  rule  for  a  new  trial  was  afterwards  read ; 
when  it  appeared,  that  after  the  Pomona  was  chartered,  she  took  in  her  cargo 
for  Lisbon  by  order  of  the.  defendant,  and  the  plaintiff  signed  bills  of  lading 
accordingly  for  that  port.  She  cleared  out  and  left  the  river  Thames  on  the 
31st  of  October  1808,  and  arrived  at  Portsmouth  to  join  convoy  on  the  1st  of 
November,  and  on  the  7th,  received  sailing  instructions  from  the  convoy.  The 
fleet  afterwards  waited  at  Spithead  for  a  wind  till  the  29th,  when  they  sailed ; 
but  the  Pomona'  missed  the  convoy,  and  was  obliged  to  bring  up  again  in 
Lymington  road  on  the  1st  of  Decetnber,  and  while  she  was  lying  there  the 
defendant  came  from  London,  and  told  the  plaintiff,  that  instead  of  going  to 

(1)  This  principle  was  also  recognized  in  Benntt  v.  Executors  of  Pixley,  7  Johns.  249, 
decided  in  the  Supreme  Court  of  New-York,  nearly  at  the  same  time  with  the  decision  in 
the  text. 
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Lisbon  he  should  go  to  Gribraltar.  The  plaintiff  objected,  tliat  he  was 
bound  by  the  charter-party,  by  his  bills  of  lading  which  he  had  signed,  and  by 
his  clearance,  to  go  first  to  Lisbon,  and  he  had  also  three  cabin  passengers  for 
Lisbm ;  and  after  the  defendant's  departure  and  retom  to  London,  the  plaintiff 
repeated  his  objections  to  Siout,  the  defendant's  agent  and  supercargo,  who 
still  urged  the  plaintiff  to  go  to  GibrdUar:  and  the  plaintiff  declared  that  he 
would  not  go  to  Oibraliar  without  a  written  order  from  jSlf^Cf/,  which  the  lat- 
ter then  gave  him  ;  but  a  few  days  afterwards  Stout  required  the  written  order 
to  be  returned  to  him,  which  be  tore  in  pieces,  not  choosing  to  take  a  personal 
responsibility  on  himself,  as  the  plaintiff  refused  to  go  to  CHbraUar  without 
such  written  order.  And  there  was  other  evidence  on  the  part  of  the  plaintiff, 
of  Stout*8  having  finally  agreed  that  the  plaintiff  should  proceed  to  Lisbon. 
But  Stout  himself  who  was  examined  as  a  witness,  swore,  that  though  he  had 
no  objection  personally  to  the  plaintiff's  going  to  Lisbon,  yet  he  had  never 
given  the  plaintiff  to  understand  that  it  was  Gwynne's  order,  but  the  contrary. 
The  Pomona  afterwards  sailed  with  another  convoy  and  fleet  on  the  17th  of 
December,  and  arrived  in  the  Tagus  on  the  5S2d :  and  after  discharging  the 
outward  cargo  at  Lisbon,  and  taking  in  there  a  homeward  cargo,  for  which 
bills  of  lading  were  signed  by  the  plaintiff,  she  sailed  on  her  return  to  London, 
and  arrived  there  on  the  29th  of  March,  and  delivered  her  homeward  cargo. 
It  appeared  also,  that  the  cargo  consisting  of  chests  of  oranges,  was  in  g^>d 
condition  when  shipped  at  Lisbon ;  but  on  the  Pomomfs  arrival  at  London,  it 
was  found  when  unpacked  to  be  much  heated  and  damaged :  and  this  was 
made  out  in  evidence  to  have  been  occasioned  by  the  negligence  of  the  master 
snd  crew  in  not  having  given  it  sufficient  ventilation  during  the  voyage.  The 
deterioration  was  from  lOs.  to  20s.  a  chest. 

On  these  facts,  it  was  contended,  that  the  plaintiff  was  not  entitled  to  recov- 
er upon  this  charter-party :  first,  because  the  destination  (Of  the  vessel  was 
altered  from  Lisbon  to  Gibraltar  by  the  freighter  before  her  sailing,  which 
was  a  countermand  of  the  first  order ;  and  that  therefore  the  voyage  to  Lisbon 
was  not  performed  under  the  charter-party.  And  further,  that  what  passed 
between  the  master  and  Stout,  after  the  departure  of  the  defendant  from  Lf^m^ 
ington  Road,  was  no  authority  for  resuming  the  original  destination  to  Lisbon, 
even  if  a  supercargo  had  authority,  especially  while  the  ship  remained  at  home 
under  the  controui  of  the  freighter  himself,  to  issue  any  order  in  contradiction 
to  the  express  order  of  the  freighter  himself;  which  authority  was  strenuously 
denied.  To  this  it  was  answered,  that  supposing  the  freighter  himself  had 
authority  to  alter  the  destination  of  the  ship,  after  bills  of  lading  signed  by  the 
master  to  deliver  under  the  first  order ;  which  was  denied  ;  yet  the  supercargo 
tn  the  absence  of  his  principal  had  authority  to  revoke  that  order,  in  the  same 
manner  as  the  principal  freighter  himself;  and  that  the  circumstances  stated 
amounted  to  such  revocation.  2dly,  it  was  objected,  that  the  homeward  cargo 
having  been  damaged,  and  in  part  spoilt,  while  on  board,  by  the  negligence  of 
the  master  and  crew,  the  plaintiff  had  not  made  a  right  and  true  ddivery  of  the 
whole  of  the  goods  as  stipulated  by  the  charter-party,  agreeably  to  the  bills  of 
lading,  by  which  he  undertook  to  deliver  the  same  in  like  good  order  and  well 
conditioned  as  when  shipped  on  board ;  and  therefore  that  the  defendant  was 
entitled  to  a  verdict  on  that  issue.  To  which  it  was  answered,  and  Lord 
Ellenborough,  0.  J.  ruled  accordingly,  that  the  allegation  of  having  made  a 
Tight  and  true  delivery  of  the  cargo  was  satisfied  by  the  delivery  made  of  the 
number  of  chests  of  fruit  shipped  on  board ;  and  that  if  the  contents  of  any 
of  them  turned  out  to  have  been  damaged  by  the  negligent  stowing  or  subse- 
quent want  of  care  and  proper  ventilation  by  the  master  and  crew,  the  defend- 
ant had  a  cross  action  to  recover  damages ;  but  that  it  was  no  answer  to  an 
action  for  the  freight.  Though  his  Lordship  intimated  further  at  the  trial, 
that  if  there  had  been  any  special  provision  in  the  bills  of  lading  for  the  care 
or  against  the  negligence  of  the  master  and  crew,  the  issue  on  the  4th  specif 
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plea  might  have  let  the  defendaDt  into  the  proof  of  the  negligence :  bat  the 
issue  being  general  on  the  fact  of  a  right  and  true  delivery  rf  the  goods  ao- 
cording  to  the  bills  of  lading,  it  was  to  be  taken  in  a  narrow  and  restrained 
sense,  such  as  in  his  own  experience  it  had  always  received,  as  meaning  a 
right  and  true  delivery  of  the  entire  number  of  chests  or  packages  shipped  on 
board,  as  Specified  in  the  bills  of  lading.  Upon  the  other  point  his  Lordship 
left  it  to  the  jury,  whether  in  point  of  fact  Stout ,  the  supercargo,  had  ultimate- 
ly concurred  with  the  master  in  the  original  destination  of  the  vessel  to  Lis^ 
hon;  reserving  for  future  consideration  whether  he  had  authority  so  to  do: 
supposing,  which  was  a  question  for  the  opinion  of  the  Court  in  Bank  upon 
another  part  of  the  record,  that  the  freighter  himself  had  authority  to  change 
the  original  destination  of  the  voyage  at  that  period,  and  under  the  circum- 
stances of  the  case.  And  the  jury  upon  the  whole  found  a  verdict  for  the 
plaintiff. 

Garrow,  on  a  former  day  of  this  term,  moved  for  a  new  trial  upon  both  the 
points,  which  had  been  made  at  the  trial : 

But  the  Court  only  granted  him  a  rule  upon  the  first,  as  to  the  authority  of 
the  supercargo  to  alter  the  destination  of  the  vessel  in  the  absence  of  his 
principal :  Lord  Elknborough,  C.  J.  saying,  that  if  such  authority  did  reside 
in  Stout  .as  supercargo,  the  jury  found  that  he  had  exercised  it.  Upon  the 
other  point,  all  the  Court  were  satisfied,  that  the  right  and  true  delivery  of  the 
goods  according  to  the  bills  of  lading  was  satisfied  for  the  purpose  of  this 
action  by  the  delivery  of  the  entire  number  of  chests,  which  had  been  received 
by  the  owners ;  and  that  the  deteriorated  state  of  their  contents,  owing  to  the 
negligence  of  the  master  in  not  giving  them  a  sufficient  ventilation,  was  no 
answer  to  this  action.  Bayley,  J.  added,  that  if  the  like  good  condition 
of  the  cargo  when  delivered  as  when  shipped  were  a  condition  pre- 
cedent to  the  right  to  recover  the  freight,  then  if  the  goods  were  damaged 
to  the  extent  only  of  a  farthing,  the  master  would  not  t^  entitled  to  recover 
any  freight ;  which  never  could  have  been  the  intention  of  the  contracting 
parties.(l) 

And  now,  after  the  demurrers  were  disposed  of  and  the  report  of  the  evi- 
dence had  been  read,  on  the  motion  for  the  new  trial.  Lord  Ellenborough,  C. 
J.  asked,  how  after  the  decision  of  the  Court  this  morning  on  the  demurrer  to 
the  third  plea  as  to  the  authority  of  the  freighter  himself  to  alter  the  original 
destination,  the  issue  upon  the  replication  to  the  second  plea  could  be  mate- 
rial ?  But  the  defendant's  counsel,  considering  him  entitled  to  have  had  that 
issue  found  for  him  at  the  trial,  (which  would  at  least  affect  the  costs)  would 
not  waive  the.  rule. 

The  Attorney-General,  Park,  and  Taddy^  therefore,  shortly  shewed  cause 
against  the  rule,  and  insisted  upon  the  authority  of  the  supercargo  to  counter- 
mand in  the  absence  of  his  principal,  the  order  to  go  to  Gibraltar,  and  to 
order  the  master  to  go  to  Lisbon,  to  which  he  was  originally  destined. 
They  observed  upon  the  provisions  in  the  charter-party,  whereby  the  roaster 
expressly  covenanted  to  receive  the  supercargo  on  board,  and  to  proceed  to 
Spain  or  Portugal,  as  he  should  be  ordered  by  the  freighter,  his  agents  or 
assigns.  And  they  contended  for  such  an  authority  upon  the  general  nature 
of  a  supercargo's  appointment,  when  not  obviously  restrained  by  the  contract 
of  his  principal,  the  nature  of  the  voyage,  or  other  special  circumstances;  and 
insisted,  that  at  all  events,  the  fact  of  his  having  given  an  order  to  proceed  to 
Lisbon,  which  was  found  by  the  jury,  decided  the  issue  in  question. 

Garrow,  Marryat  and  Lowes,  contra,  contended,  that  the  order  given  to  the 

(1)  [See  ace.  Bronneker  y.  Scott,  4  Taunt.  1.  ShiMs  t.  DaviSy  6  do.  65.  3  Chit  Com. 
Law,  412-13.  Sktels  y.  Dames,  4  Catnpb.  119.  Cock  y.  Taylor,  2  do.  587.  But  Bee,  in 
Fennsylvania,  Humphreys  y.  Read,  6  Wo.  435-40.  Phillips  y.  Laterenee,  6  W.  A&  S.  150  ; 
as  to  allowing  the  negliffence  or  default  of  the  master  to  be  giyen  in  evidence  as  a  defkl- 
cation  in  an  action  by  htm  for  the  freight.    See  also  3  Kent.  Com.  290,  ^.  3d  ed.— W.] 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  III.  507 

master  by  the  supercargo  to  go  to  Lisbon^  (taking  it  to  have  been  so  found  by 
the  jury)  was  not  binding  on  the  defendant ;  and  therefore  he  did  not  give 
such  order  in  the  terms  of  the  issue.  A  supercargo  has  no  authority  to  give 
an  order  in  express  contradiction  to  a  recent  order  given  by  his  principal, 
^thout  any  change  of  circumstances,  and  while  the  ship  remains  at  home, 
and  immediate  reference  can  be  bad  to  the  principal  himself.  The  general 
nature  of  a  supercargo's  authority  arises  from  necessity  when  he  is  absent  with 
the  ship  in  foreign  parts,  out  of  the  reach  of  immediate  communication  with 
his  principal,  and  obliged  often  to  act  on  the  spur  of  the  occasion  for  the 
benefit  of  the  adventure  which  he  superintends :  The  immediate  object  of  his 
appointment  is  to  controul  the  sale  of  the  cargo  when  it  arrives  at  its  port 
of  destination,  but  not  to  alter  the  destination  itself;  and  still  less,  while  the 
ship  remains  in  a  port  at  home  within  reach  of  the  personal  controul  of  the 
principal. 

Lord  Ellenborouoh,  C.  J.  The  charter-party  imports  that  the  freighter 
might,  by  himself  or  his  agent,  order  the  destination  of  the  ship  and  cargo  to 
any  port  in  Spain  or  Portugal.  Stout  is  found  to  have  in  fact  given  a  final 
order  in  this  case  to  proceed  to  Lisbmi ;  and  the  question  is,  whether  he  be 
such  an  agent  as  will  bind  the  defendant  for  this  purpose.  It  was  proved,  that 
he  was  appointed  by  the  defendant  his  supercargo.  A  supercargo,  unless  his 
authority  be  expressly  or  impliedly  restrained,  must,  from  the  nature  of  his 
employment,  be  invested  with  a  complete  controul  over  the  cargo,  and  every 
thing  which  immediately  concerns  it;  that  must  embrace  its  destination. 
Then  unless  the  supercargo's  general  power  was  restrained  by  any  thing  in 
this  case  from  varying  the  voyage  within  the  limits  agreed  in  the  charter-party, 
he  must  be  taken  to  have  had  it ;  and  in  fact  he  exercised  it  in  this  case. 
The  only  question  is,  whether,  as  the  defendant  himself  had  recently  before 
come  down  to  Lymington^  and  had  directed  the  defendant  to  go  to  Gibraltar^ 
that  restrained  the  supercargo's  general  authority?  But  I  do  not  see  how  that 
circumstance  could  restrain  it.  It  is  necessary  from  the  nature  of  his  agency 
that  he  should  have  power  to  alter  the  destination  of  the  cargo,  particularly  in 
time  of  war.  He  may  receive  recent  intelligence  that  the  port  of  destination 
last  fixed  by  his  principal  is  blockaded ;  or  other  circumstances  not  less  impor- 
tant to  the  success  of  the  adventure  may  intervene.  Then  if  he  had  such  a 
power  from  the  nature  of  his  employment,  and  there  was  no  special  restraint 
of  his  authority  in  this  case,  and  he  did  in  fact  change  the  destination  from 
€Hbr altar  to  Lisbon,  cadet  questio, 

Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  From  the  nature  of  the  appointment  of  a  supercargo,  where 
he  is  on  board  the  ship  and  the  freighter  is  absent,  it  follows  that  he  should 
have  the  same  power  in  this  respect  as  the  freighter  hin^self;  for  he  is  to  take 
advantage  of  every  circumstance  as  it  arises,  to  act  for  the  benefit  of  his  em- 
ployer in  the  adventure.  If  indeed  the  charter-party  had  been  made  for  a 
certain  voyage,  that  would  be  a  very  different  consideration;  but  I  undertand 
this  charter-party  as  giving  the  freighter  authority  (unless  restrained  by  cir- 
cumstances, such  as  we  have  before  decided  upon)  from  time  to  time,  by  him- 
self or  his  agents,  to  alter  the  destination  of  the  vessel  and  cargo  within  the 
limits  assigned. 

Batley,  J.  The  power  of  a  supercargo  will  depend  much  on  the  nature 
of  the  voyage.  Here  the  destination  was  not  fixed  at  the  time  the  charter-party 
was  executed,  but  it  was  aflerwards  to  be  fixed  by  the  freighter  or  his  agents. 
That  shews  that  some  alteration  of  the  destination  was  looked  to  in  the  course 
of  the  voyage.  The  parties  seem  to  have  contemplated  that  circumstances 
might  afterwards  occur  to  make  it  prudent  to  alter  the  destination.  Circum- 
stances did  occur  which  first  induced  the  defendant  to  alter  the  destination 
from  Lisbon  to  Gibraltar,  and  he  altered  it  accordingly  :  then  his  agent,  who 
was,  as  supercargo,  entrusted  by  him  with  the  controul  of  the  cargo,  had,  in 
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bis  absence,  tbe  sane  power  as  bis  principal  to  alter  it  again,  and  be  ordered 
tbe  master  to  go  to  Lisbon  as  originally  intended. 

Rule  discbarged. 


Hopkins  v.  Thorne. 

12  East,  398.    May  25, 1810. 

A  defendant  cannot  be  beld  to  special  bail  on  an  affidnTit  stating  him  to  be  indebted  to 

the  plaintiff  in  «o  much  for  gooda  bargainBd  and  sold^  without  also  saying  deiiverti, 

THE  defendant  baving  been  arrested  and  committed  to  custody  for  want  of 
bail,  upon  an  affidavit  to  hold  to  bail,  stating  bim  to  be  indebted  to  the  plaintiflT 
in  BO  mucb  for  goods  hcargained  and  sold  by  the  plaintiff  to  the  defendant : 
Taddy,  on  a  former  day,  obtained  a  rule  nisi  for  discbarging  him  on  filing 
common  bail,  and  stated  tbat  there  was  no  precedent  of  an  affidavit  to  bold  to 
bail  for  goods  bargained  and  sold  merely,  without  its  going  on  to  allege  tbat 
they  were  delivered  to  the  defendant  Comyn  opposed  tbe  rule,  on  tbe  principle 
tbat  as  an  action  of  indebitatus  assumpsit  would  lie  for  goods  bargained  and 
sold,  such  an  affidavit  of  tbe  debt  must  necessarily  be  good.  And  be  cited 
Slade's  case,  4  Rep.  93,  4,  5,  and  Dy.  30,  a.  to  shew  that  debt  lies  upon  such 
a  contract ;  and  Knight  v.  Hopper,  Skyn.  647,  and  Sheph.  Touch.  222,  5th 
edit.  cb.  10,  tbat  tbe  property  passet»  on  tbe  sale. 

The  Court,  however,  directed  tbe  matter  to  stand  over  till  inquiry  liad  been 
made  whether  there  were  any  precedent  of  a  defendant  held  to  bail  on  such 
an  affidavit:  intimating,  tbat  they  were  not  inclined  to  extend  the  practice 
beyond  what  had  prevailed :  and  adverting  to  the  abuses  which  bad  crept  in, 
without  observation,  of  holding  persons  to  bail  in  trover ;  which  abuses  had 
been  lately  reformed  by  the  Court.  And  Lord  Ellenhorough,  G.  J.  said,  that 
there  was  a  material  difference  in  this  respect  between  the  case  of  goods  sold 
and  delivered,  and  that  of  goods  only  bargained  and  sold.  In  the  one  case,  the 
owner  having  parted  with  his  goods  is  entitled  absolutely  to  the  price ;  in  the 
other,  where  the  goods  are  not  delivered,  he  is  entitled  only  to  recover  the  diffe* 
rence  in  damages  between  the  value  of  the  goods  and  the  price  agreed  on. 
And  by  Bayley,  J.  There  is  no  reason  why  the  plaintiff  should  have  tbe 
security  of  the  defendant's  body  under  arrest,  and  also  retain  the  security  of 
the  goods  in  his  own  hands. 

After  inquirv  made,  it  now  appeared,  that  in  fact  there  had  been  instances 
of  defendants  holden  to  bail  upon  such  affidavits ;  but  they  had  passed  without 
oppositicMi,  and  this  was  the  first  instance  in  which  the  attention  of  the  Court 
had  been  called  to  the  subject :  therefore  the  Court,  adverting  principally  to 
tbe  hardship  of  holding  a  party  to  bail  for  the  value  of  goods  sold  by  one  who 
at  the  same  time  retained  tbe  security  of  the  same  goods  in  his  own  hands, 
made  tbe 

Rule  absolute. 
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Sir  Theophilus  Metcalf,  Bart,  and  Others  v.  Bruin* 
[S.  C.  at  NUi  Pnu9,  %  Campb.  422.] 

12  East,  400.    Ma^  95, 1610. 

A  bond  giren  to  trusU^t  to  sacure  the  faiibful  sonriees  of  a  oUrk  to  the  Globe  Insurance 
Company^  who  were  no  corporation,  may  be  put  in  suit  by  the  trustees  for  a  breach  of 
faithful  service  by  the  clerk  committed  at  any  time  during  his  continuance  in  the  ser- 
vice of  the  actual  existing  body  of  persons  carrying  on  the  same  business  under  the 
same  name,  notwithstanding  any  intermediate  change  of  the  original  holders  of  the 
flhares  by  death  or  transfer ;  the  intention  of  the  parties  to  the  instrument  being  appa^ 
rent  to  contract  for  such  service  to  be  performed  to  the  company  as  a  fluctuating  body  ; 
and  the  intervention  of  the  trutteef  removinz  all  legal  and  technical  difficulties  to  such 
a  contract  made  with,  or  suit  instituted  by,  the  company  themselves  as  a  natural  body. 

THIS  was  an  action  on  a  bond  for  5M)00/.  dated  the  18th  of  June,  1603, 
whereby  the  defendant,  as  surety  for  T.  H,  WiUdnson^  together  with  Wilkin* 
son  and  another  surety,  bound  themselves  jointly  and  severally  to  the  plaintiflTs 
and  two  others,  described  in  such  bond  as  seven  of  the  trustees  of  the  Globe 
Insurance  Company ^  or  to  their  certain  attorneys,  executors,  administrators,  or 
assigns ;  with  a  condition,  reciting  that  whereas  Wilkinson  was  chosen  and 
admitted  into  the  service  of  the  Gloht  Insurance  Company ^  the  condition  of 
the  obligation  was,  that  if  Wilkinson  should  from  time  to  time,  and  at  all  times 
thereafter,  during  his  continuance  in  the  service  of  the  said  company,  faithfully 
perform  the  said  service,  and  all  other  services  of  the  said  company  wherein 
he  should  be  employed,  and  should,  as  soon  as  required,  deliver  in  writing  a 
true  account  of  all  money,  &c.  which  in  the  said  service  should  come  to  his 
hands  on  account  of  the  said  company,  and  pay  over  the  balance  to  the  said 
company,  or  to  sach  person  as  the  said  company ,  or  the  court  of  directors 
thereof, /or  tA€  time  being,  should  appoint ;  and  should  indemnify  the  said  com- 
pany and  the  directors,  and  all  other  members  thereof  from  all  losses,  actions, 
costs,  ^c.  and  expences  which  might  be  sued  or  prosecuted  against  them,  or 
which  the  said  company,  or  any  member  or  members  thereof,  should  or  might 
bear,  &c.  by  reason  of  any  thing  done  or  neglected,  &o.  by  Wilkinson  in  or 
during  his  said  service ;  then  the  obligation  to  be  void.  To  this  there  were 
pleas  of  non  est  factum,  and  of  performance,  &c. :  and  the  replication  assigned 
breaches,  in  not  paying  over  diflferent  sums  received  by  Wilkinson  for  the 
company ;  on  which  issues  were  taken  :  and  it  was  agreed  at  the  trial,  that  if 
the  plaintiffs  were  entitled  to  recover  at  all,  the  amount  of  the  damages  sus- 
tained upon  those  breaches  should  be  referred  to  arbitrators. 

But  the  principal  question  was,  whether,  as  during  the  time  that  Wilkinson 
continued  in  the  service  of  the  company  as  secretary,  which  was  from  the  date 
of  the  bond  till  December  1808,  many  of  the  members  were  changed(a)  by 
death  and  transfer  of  shares,  the  plaintiffs  were  entitled  to  recover  at  all  upon 
this  bond?  The  plaintiffs  took  a  verdict  pro  forma  at  the  trial,  and  liberty 
was  given  to  the  defendant  to  move  the  Court  to  set  aside  that  verdict,  and 
enter  a  nonsuit. 

7^  Attorney-General,  accordingly,  obtained  a  rule  nt5t  for  this  purpose, 
on  the  first  day  of  the  term  ;  when  he  opened  the  question,  and  stated  that  the 
Globe  Insurance  Company  was  not  a  corporation,  but  by  an  act  of  the  present 
king  the  company  are  enabled  to  sue  and  be  sued  by  its  treasurer :  and  he 
pointed  to  the  difficulties  which  resulted  on  this  and  other  occasions  from  this 
anomalous  description  of  body  politic.  For  not  being  a  corporation,  the  law 
can  only  look  to  the  company  as  individuals,  and  therefore  a  contract  entered 
into  by  them,  or  by  others  on  their  behalf,  can  only  be  construed  as  a  contract 

(a)  The  fluctuation  was  proved  to  be  fr6m  50  to  100  in  every  year. 
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with  so  many  hundred  individuals,  and  must  be  governed  by  the  same  rules  of 
law  as  if  the  individual  members  had  contracted  in  their  own  names.  Hence 
much  confusion  and  perplexity,  and  many  inconveniences,  must,  no  doubt, 
arise,  which  could  only  be  solved  by  applying  to  these  bodies  the  characters  of 
unity  and  perpetuity  attributed  by  law  only  to  corporations :  which  could  not 
be  done.  And  he  deduced  this  consequence  from  considering  the  company  in 
legal  strictness  only  as  so  many  individual  partners  contracting  with  the  de- 
fendant, that  upon  any  change  of  the  then  existing  partners  or  members  witb 
whom  the  contract  was  made  the  obligation  was  gone,  according  to  all  the 
cases.(a) 

Lord  Ellenborouoh,  C.  J.  then  pointed  to  a  distinction  in  this  case,  that 
here  was  no  question  as  to  the  persons  to  whom  the  obligation  was  made :  the 
only  question  was  as  to  the  description  of  persons  to  whom  the  service  was 
conditioned  to  be  performed,  (who  are  described  to  be  the  Globe  Insurance 
Company ;)  whether  the  obligors  must  not  be  taken  by  that  description  to  have 
intended  those  who  compose  the  company  for  the  time  being ;  which  latter 
words  occur  in  the  condition,  the  whole  of  which  seems  to  point  at  the  same 
meaning. 

Garrow,  Toppings  and  Toddy,  now  shewed  cause  against  the  rule,  and  ob- 
served that  the  bond  had  been  taken  to  trustees  for  the  benefit  of  the  company^ 
on  account  of  their  not  being  a  corporation,  nor  under  legislative  appointment 
to  sue  and  be  sued  by  their  treasurer  at  the  time  when  the  bond  was  executed  : 
but  the  interposition  of  trustees,  who  now  sue,  obviates  all  the  legal  difficulties 
which  have  existed  in  other  cases,  and  brings  the  case  to  a  question  of  mere 
intention,  whether  by  the  description  of  the  company  to  whom  the  service  was 
to  be  performed,  the  members  for  the  time  being  were  not  necessarily  meant. 
In  some  of  the  cases  reliance  was  had  on  the  circumstance  that  the  obligor 
might  have  been  induced  to'enter  into  the  obligation  to  secure  the  fidelity  of 
a  clerk  to  the  house  or  firm  of  the  obligees,  from  his  knowledge  of  and  reli- 
ance on  the  particular  partners  at  the  time,  to  whom  the  faithful  service  was 
secured,  that  they  would  use  due  diligence  to  prevent  or  speedily  to  detect  any 
malversation  of  their  clerks;  but  that  argument  cannot  apply  to  the  case  of  a 
known  shilling  society  composed  of  an  indefinite  or  very  numerous  body  of 
persons,  the  members  of  which  every  person  must  know  were  liable  to  be 
changed  every  day.  This  case,  therefore,  is  stronger  than  that  of  Barclay 
and  Others  v.  Lucas,{b)  where  the  obligation  was  to  the  plaintiffs  by  name;, 
but  the  condition,  reciting  that  the  clerk  was  to  be  taken  into  their  service  and 
employ  as  a  clerk  in  their  shop  and  counting-house,  it  was  held  not  to  be  affect- 
ed by  their  taking  another  partner  into  their  house.  Unless  it  can  be  said^ 
that  company  cannot  mean  in  legal  acceptation  a  fluctuating  body,  the  Court 
will  understand  the  word  as  it  occurs  in  the  condition  of  this  bond  in  the  same 
manner  that  every  body  else  must  have  understood  it  at  the  time. 

The  Attorney 'General,  Park,  Wigley,  and  Corny  n,  contra,  relied  upon  the 
same  general  arguments  which  were  before  urged  in  moving  for  the  rule ;  and 
answered  further,  that  as  the  law  only  recognized  corporate  and  natural  bodies^ 
the  word  company  must  be  taken  in  its  legal  sense  to  mean  the  then  existing 
natural  persons  of  whom  the  company  was  composed  at  the  time  it  wa^  execu- 
ted. [Lord  Elltnborough,  C.  J.  Why  may  it  not  have  been  used  in  its  popu- 
lar sense?  May  not  a  bond  be  taken  in  the  name  of  a  trustee  to  secure  the 
service  of  one  to  the  occasional  subscribers  to  a  public  room  ?]  That  would 
describe  in  the  terms  of  it  a  fluctuating  body.  If  this  bond  do  not  cease  to 
communicate  benefit  to  part  of  the  body  going  out,  it  cannot  in  justice  com- 
municate benefit  to  others  coming  into  the  company  afler  it  was  executed. 

(a)  Vide  Strange  v.  Lee,  3  East,  484,  where  all  the  prior  caies  are  collected ;  and  Dane€ 
V.  GirdUr,  1  New  Rep.  34. 

(b)  M.  24  Geo.  3.  B.  R.,  cited  in  Btirker  v.  Parker,  1  Term  Rep.  291. 
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Now,  supposing  the  body  coDsisted  of  20  persons  at  that  time,  10  of  whom 
went  out  the  next  year ;  it  cannot  be  doubted  that  any  person  having  demands 
on  the  company,  e,  g.  a  carpenter,  for  work  done  in  their  office  while  those  10 
continued  members,  might  sue  them,  as  well  as  the  ten  who  remained  in  :  and 
it  would  be  no  answer,  that  the  credit  was  given  to  the  company^  and  not  to 
the  individuals,  and  that  the  10  had  ceased  to  be  members.  Nor  would  it  vary 
the  case  that  the  credit  had  been  placed  in  the  creditor's  books  to  the  Globe 
Insurance  Company,  or  that  the  parties  so  meant  it,  and  did  not  contemplate 
the  legal  distinction  now  in  discussion :  for  when  an  action  wa9  brought  to 
recover  the  debt,  the  company  not  being  a  corporation,  it  could  only  be 
brought  against  the  individual  members  at  the  time  of  the  debt  contracted.  If 
Wilkinson  then  received  money  of  the  company  to  pay  such  a  demand  at  the 
time  and  embezzled  it,  those  persons  who  would  continue  liable  to  the  original 
creditor,  though  they  had  ceased  afterwards  to  be  membiers,  would  have  a  right 
io  bejndemnified  by  the  obligors.  On  the  other  hand,  to  say  that  the  bond 
shall  include  all  persons  who  shall  have  been  members  of  the  company  at  any 
time  during  the  existence  of  the  bond,  would  make  it  a  monstrous  anomaly. 

Lord  Ellenborouoh,  C.  J.  We  cannot  enhance  the  obligation  beyond  the 
lerms  of  it ;  the  only  question,  therefore,  is  upon  the  fair  meaning  of  the  terms 
used  in  it ;  and  we  must  put  upon  the  word  company  the  sense  in  which  the 
parties  themselves  used  it  in  this  instrument.  We  could  not,  indeed,  invert 
the  rules  of  law  to  enable  persons  to  sue  as  a  body  or  company  who  are  not  a 
corporation ;  but  here  the  bond  has  been  given  to  trustees,  who  are  under  no 
difficulty  of  suing  upon  it  in  their  own  names;  and  the  only  question  is  as  to 
the  description  of  persons  meant  to  be  designated  under  the  term  company. 
I  will  begin,  therefore,  by  translating  that  word  according  to  the  subject-matter, 
namely,  the  Globe  Insurance  Company :  it  meant  a  fluctuating  or  successive 
body  of  persons,  who  should,  from  time  to  time,  be  carrying  on  the  business 
of  insurance  under  the  name  of  the  Globe  Insurance  Company.  Now,  sup- 
pose a  bond  given  to  a  trustee  to  secure  the  performance  of  certain  services  to 
ihe  commoners  of  such  a  common,  would  there  be  any  difficulty  in  applying  it 
to  the  use  of  the  commoners  for  the  time  being,  whoever  they  might  happen 
to  be,  during  the  period  for  which  the  service&  were  to  be  performed.  There 
could  be  no  doubt  of  it.  Now,  the  persons  constituting  this  company  labour- 
ed at  the  time  under  an  imperfection  to  contract  from  the  fluctuating  nature  of 
their  body,  and  therefore  they  constituted  seven  persons  to  be  trustees  for 
them  ;  and  whether  those  seven  were  members  of  the  body  or  not,  is  for  this 
purpose  indifferent.  Those  seven  entered  into  this  contract  for  the  benefit  of 
the  company ;  and  if  it  had  not  been  understood  by  the  contracting  parties, 
that  the  company  therein  mentioned  meant  a  fluctuating  company,  we  must 
suppose  that  they  contemplated  that  the  bond  might  probably  be  gone  in  24 
hours ;  which  never  could  have  been  meant :  It  must,  therefore,  have  been  in- 
tended to  secure  the  faithful  performance  of  the  service  to  a  succession  of 
masters,  who  might  from  time  to  time  constitute  the  company.  Wilkinson 
then  was  admitted  into  the  service  of  the  Globe  Insurance  Company :  the  par- 
ties well  knowing  that  a  body  so  constituted  would  be  continually  changing 
and  fluctuating :  and  they  looked  to  his  *'  continuance  in  the  service  of  the  said 
**  company  ;**  which  could  not  mean  a  continuing  in  the  service  of  the  same 
individuals,  some  of  whom  might  be  changed  before  the  wax  on  the  bond  was 
cold  :  but  must  have  meant  the  successors  of  the  persons  so  called  the  Globe 
Insurance  Company.  He  is  then  to  account  to  the  said  company,  that  is  to 
the  same  successive  body ;  and  he  is  to  indemnify  ''  the  company,  and  the  di- 
rectors, and  all  other  members  thereof  from  all  losses,  actions,  d^c.  which  may 
be  sued  against  them,  or  which  the  said  company,  or  any  member  or  members 
thereof  shoold  bear,"  &c.  by  reason  of  his  neglect :  all  this  looks  to  the 
change  which  might  take  place  in  the  body.  There  is  nothing  contrary  to 
any  rule  of  law  in  such  an  agreement :  a  man  may  well  agree  to  serve  the  sub- 
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kscribers  to  the  rooms  M  Baih,  A  coDtraot  with  the  body  itself  ^i  Urge  would 
toot  have  dotie ;  but  a  contraot  with  the  trustees  for  the  t>enefit  of  the  body 
gets  rid  of  all  the  difficulty.  So,  if  a  contract  were  made  with  the  commoners 
themselves  of  a  certain  common,  the  successive  commoners  could  not  come 
into  court  and  sue  upon  the  contract,  but  a  trust  may  be  created  for  such  a 
body  which  would  extend  to  those  who  were  successively  clothed  with  the 
right  of  the  original  body.  However  anomalous,  therefoi^e,  the  body  may  be, 
if  we  can  get  at  the  intent  of  the  contracting  parties  in  their  description  of  it, 
there  is  nothing  illegal  in  such  a  contract.  Nor  does  our  opinion  clash  with 
any  of  the  cases  which  have  proceeded  upon  the  terras  of  the  respective  bonds. 
A  bond  to  A.  cannot  be  extended  to  A.  and  B.,  unless,  as  in  Barclay  ▼.  £>«• 
cas,  the  terms  of  the  bond  may  be  taken  to  explain  such  an  intention.  It  may 
be  even  thought,  that  there  was  greater  difficulty  in  that  case  than  in  the  pre- 
sent ;  but  I  only  collect  from  it  the  principle  on  which  it  professes  to  proceed, 
which  was  the  apparent  intention  of  the  parties  at  the  time  of  entering  into 
the  contract  to  provide  for  a  service  to  a  changeable  body  carrying  on  the 
same  concern.  In  the  present  case,  the  intent  appears  very  clearly  to  look  to 
the  service  of  a  fluctuating  body. 

Gnose,  J.  The  obligors  undonbtediy  meant  to  secure  the  faithful  services 
of  Wilkinson  to  such  persons  as  should  be  called  the  Ghbe  Insurance  Conn 
^any  for  the  time  being.  There  is  no  fraud,  nor  inconvenience,  nor  any 
thing  illegal  in  this :  the  trustees,  therefore,  to  whom  the  bond  is  given,  may 
sue  upon  it:  and  to  determine  otherwise  would  be  to  violate  the  manifest 
intention  of  the  parties. 

L«  Blanc,  J.  The  difficulty  raised  in  the  argument  lies  in-  considering 
this  as  if  it  were  a  bond  given  to  the  company,  and  was  now  to  be  enforced 
in  a  suit  brought  by  themselves;  but  that  difficulty  was  gotten  rid  of  by  the 
substitution  of  the  trustees  as  the  obligees  of  the  bond  in  the  place  of  the 
company ;  and  the  only  question  now  is  as  to  the  intent  of  the  parties  in  the 
description  of  the  company,  1o  whom  the  service  was  to  t>e  performed.  Now 
the  persons  in  contemplation  to  be  secured  were  the  owners  of  shares  in  this 
company,  which,  from  their  numbers,  must  necessarily  vary  almost  everyday; 
and  in  consequence  the  obligors  must  have  intended  to  become  bound  for 
Wilkinson* s  service  to  such  persons  as  should  be  denominated  if^. Globe 
Insurance  Company,  so  long  as  they  continued  owners  of  shares  in  that  com- 
pany. I  can  see  no  objection  to  an  obligation  to  a  trustee  conditioned  for  the 
faithful  service  of  one  to  such  persons  as  should  be  partners  in  ChifePs  Bank- 
ing-house :  while  they  continued  partners ;  and  this  is  in  effect  the  same  thing. 

Baylet,  J.  This  bond  must  receive  such  a  construction  as  the  parties 
meant  it  to  have  at  the  time  they  entered  into  it :  and  I  must  consider  that 
they  meaat  to  secure  Wilkinson's  faithful  service  to  such  persons  as  the  com- 
pany for  the  time  being  should  consist  of:  the  obligation  was  to  be  co-exten- 
sive with  the  service  which  he  continued  to  perform  to  the  company  called  the 
Globe  Insurance  Company.  If  this  were  not  so,  the  single  change  of  one  out 
of  900  persons  would  have  put  an  end  to  the  obligation,  and  the  probabiHty 
was,  that  in  a  week  or  a  month  after  the  execution  of  the  bond  some  one  per- 
son would  drop  off.  Now  it  is  impossible  to  consider  that  for  so  short  a  time 
only  the  continuance  of  the  service  should  have  been  in  the  contemplation 
of  the  one  party,  or  the  responsibility  attached  to  it  in  that  of  the  other.  la 
Barclay  v.  Lucas  the  obligation  was  understood  as  intended  to  secure  the 
service  to  such  persons  as  should  become  partners  in  the  same  house  of  trade. 
This  mode  of  considering  the  case  gets  rid  of  the  difficulty  started  in  the 
argument,  that  if  it  were  extended  beyond  the  continuance  of  the  then  exist- 
ing members  of  the  body,  it  should  include  all  who  then  were  and  should 
thereafter  become  members :  but  it  mennt  only  the  company  for  the  time 
being,  which  gets  rid  of  the  difficulty. 

Rule  discharged. 
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Crosby  v.  Leng. 

13  East,  409.    May  28,  1610. 

AAer  an  acquittal  of  the  defendant  upon  an  indictment  for  a  felonious  assault  upon  the 
plaintiff  by  stabbing  him,  the  plaintiff  may  maintain  trespass  to  recover  damages  for 
the  civil  injury,  if  he  be  not  snewn  to  have  colluded  in  procuring  such  acquittal. 

THIS  was  an  action  for  an  assault,  very  aggravated  in  iia  kind,  which  was 
tried  before  Le  Blanc,  J.  at  the  last  assizer  at  Yark^  when  a  verdict  was 
given  for  the  plaintiff  for  100/.  damages,  subject  to  the  opinion  of  the  Court 
upon  a  point  of  law  which  was  reserved.  And  Park  having  moved,  by  leave,  at 
the  beginning  of  the  term,  for  a  rule  to  enter  a  nonsuit,  in  order  to  bring  the 
question  before  the  Court,  Le  Blanc,  J.  now  reported  shortly,  that  the.  assault 
was  proved  at  the  trial  to  have  been  committed  under  such  circumstances  as 
in  his  judgment  would  have  amounted  to  a  stabbing  within  the  act  of  the  43 
O.  3.  c.  58 ;  which  makes  it  a  capital  felony  wilfully,  maliciously,  and  unlaw- 
fully, to  stab  with  intent  to  murder,  maim,  disfigure,  or  disable  any  person,  &c. 
where,  if  death  had  ensued,  the  case  would  in  law  have  amounted  to  murder : 
and  he  said,  that  he  should  have  so  left  the  case  to  a  jury  on  the  trial  of  an 
indictment  for  the  felony  ;  but  that  in  this  case  it  appeared  by  a  record  pro- 
duced in  court,  on  the  part  of  the  plaintiff,  that  the  defendant  had  been  before 
tried  for  the  felony  and  acquitted  :  and  the  question  was,  whether  after  such 
acquittal  this  action  lay  T 

Hohroyd  and  Richardson  now  opposed  the  rule,  and  contended  that  the 
trespass  was  not  entirely  merged  in  the  felony,  but  only  till  after  the  party  had 
been  tried  for  the  felony,  whether  such  trial  ended  in  an  acquittal  or  convic- 
tion. The  justice  of  the  country  was  then  satisfied ;  and  the  doctrine  of  the 
merger  of  a  tr.espass  in  felony  was  only  to  stimulate  the  party  injured  to  bring 
the  offender  to  trial  for  the  public  offence,  and  to  prevent  any  compromise  of 
that,  by  denying  to  him,  in  the  first  instance,  all  redress  for  the  private  injury 
he  may  have  received  from  the  commission  of  the  felonious  act,  till  the  judg- 
ment of  the  law  had  been  passed  upon  it :  but  by  no  means  to  take  away  his 
redress  absolutely  after  the  ends  of  public  justice  were  attained.  In  Mark- 
ham  V.  Cobh,  W.  Jones,  147.  Noy,  82,  and  Latch,  144 ;  Doddridge  and  Whit- 
loch.  Justices,  (against  Jones,  J.)  held,  that  trespass  for  breaking  the  plain- 
tiff's house  and  stealing  his  money  lay  after  a  conviction  of  the  defendant  for 
the  burglary  and  felony.  The  same  point  was  adjudged  by  the  Court  upon  a 
special  verdict  in  Dawkes  v.  Coveneigh,  M.  anno,  1652,  Styl.  346,  and  2  Rol. 
Abr.  557,  after  a  conviction  for  larceny,  on  which  the  convict  had  his  clergy, 
and  was  burnt  in  the  hand,  and  discharged.  And  Lord  Hale,  1  Hale  P.  C. 
546,  referring  to  these  authorities,  lays  it  down,  that  after  conviction,  the 
action  lies  to  the  party  injured,  because  he  has  prosecuted  the  law  against  the 
offender,  and  there  can  be  no  mischief  to  the  commonwealth.  The  same  law 
then  must  hold  after  an  acquittal  of  the  felony :  and  the  objection  which  may  be 
urged,  that  this  may  lead  to  collusive  prosecutions  for  the  purpose  of  an  acquit- 
tal, cannot  hold ;  for  if  any  collusion  appeared,  the  plaintiff  in  the  action 
could  not  recover,  because  he  could  not  avail  himself  of  a  judgment  procured 
by  fraud,  as  was  held  in  the  Duchess  o^  Kingston's  case,  1 1  St.  T.  196.  Ambl. 
761,  2.  But  where  no  collusion  or  fraud  is  shewn,  the  judgment  of  acquittal 
would  be  conclusive  evidence  in  a  collateral  proceeding, (a)  that  the  party  was 
not  guilty  of  the  felony :  and  so  W.  Jones,  J.,  W.  Jones,  150,  who  differed 
from  the  other  judges  in  Markham  v.  Cobb,  considered  that  after  an  acquittal 
of  the  felony,  the  party  grieved  might  have  his  action  of  trespass,  because 
there  was  no  affirmation  of  record  against  him.     And  in  Lutterell  v.  ReyneU 

(a)  Vide  Ball.  N.  P.  244. 
Vol.  VI.  65 
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and  Others,  1  Mod.  282,  which  was  trespass  for  taking  moneys  numbered,  the 
Attamet/'General  of  counsel  for  the  defendants,  though  he  objected  as  to  some 
of  them  that  the  evidence,  if  true,  destroyed  the  plaintiff's  action,  as  it  went 
to  prove  the  defendants  guilty  of  felony :  admitted  that  it  would  lie  against 
two  of  them  who  had  been  acquitted  upon  an  indictment  of  felony  for  the 
same  matter.  '*  Indeed,"  said  he,  "  if  they  had  been  acquitted  or  found  guilty 
of  the  felony,  the  action  would  lie."  [Le  Blanc,  J.,  mentioned  Bull  N.  P. 
245,  which  refers  to  3  Mod.  164,  as  taking  a  distinction  between  the  conclu* 
siveness  of  a  conviction  and  an  acquittal  in  a  prosecution  for  bigamy,  when 
given  in  evidence  in  ejectment  upon  a  question  touching  the  validity  of  the 
second  marriage :  that  an  acquittal  ascertains  no  fact  as  a  conviction  does. 
But  at  any  rate,  he  observed,  that  this  was  a  different  case;  for  here,  if  the 
felony  had  been  pleaded,  the  plaintiff  might  have  replied  the  record  of  acquit* 
tal ;  and  that  would  have  concluded  the  question  unless  there  had  been  a  re- 
joinder of  per /raif^fiim.]  After  the  felony  has  been  tried  and  disposed  of, 
there  is  a  sort  of  moral  estoppel  in  the  law  of  England,  as  Ld.  C.  J.  Eyre 
said  in  Gibson  v.  Minet,  1  H.  Blac.  611,  by  which  no  man  shall  be  allowed  to 
allege  his  own  crime  in  his  defence.  They  alluded  to  other  cases  of  judg* 
ments  in  rem,  which  were  held  to  be  conclusive :  (But  the  Court  thought  they 
did  not  bear  on  the  present  question.)  They  then  mentioned  a  case  of  Hay^ 
ton  v.  Brown,  which  was  tried  before  Mr.  Baron  Wood  at  the  last  summer 
assizes  at  Lancaster,  where  he  permitted  the  plaintiff  to  recover  in  an  action 
of  trespass  for  a  similar  assault  to  the  present,  after  the  defendant  had  been 
tried  for  the  felony  and  acquitted  at  the  antecedent  summer  assizes. 

Park,  in  support  of  the  rule,  argued  from  the  defect  of  precedents  in  this 
case  in  support  of  the  action,  that  the  general  opinion  of  the  profession  must 
have  been  against  it,  particularly  where  the  occasion  must  have  frequently 
occurred.  The  cases  have  already  broken  in  too  much  on  the  common  law 
principle,  that  the  trespass  is  merged  in  the  felony,  by  admitting  the  action  to 
be  brought  after  a  conviction  of  the  felony :  but  if  this  be  now  extended  to 
cases  of  acquittal,  it  will  let  in  all  the  mischief  against  which  the  common  law 
meant  to  guard,  by  encouraging  faint  or  collusive  prosecutions  for  the  felony, 
to  give  a  better  opportunity  to  the  party  injured  of  obtaining  private  redress. 
The  cases  are  not  reconcileable ;  for  in  Higgins  v.  Butcher,  T.  4  Jac.  1  Yelv. 
90,  all  the  Court  agreed,  that  if  one  beat  the  servant  of  another,  so  that  he 
die,  the  master  shall  not  have  an  action  for  the  battery  and  loss  of  service, 
because  the  felony  drowns  the  private  wrong,  and  his  action  is  thereby  lost. 
This  was  prior  to  Dawkes  v.  Caveneigh;  but  it  was  agreed  to  be  law  in  a  sub* 
sequent  case  of  Cooper  v.  Witham,  M.  20  Car.  2.  1  Sid.  375.  But  see  1  Lev. 
247.  S.  C.  He  admitted  the  weight  due  to  the  late  decision  in  the  case  of 
Hayton  v.  Broum;  but  as  that  was  never  brought  in  revision  before  the 
Court  in  Bank,  he  considered  that  decision  as  still  open  to  review. 

Lord  Ellenborough,  C.  J.  The  policy  of  the  law  requires  that  before  the 
party  injured  by  any  felonious  act  can  seek  civil  redress  for  it,  the  matter 
should  be  heard  and  disposed  of  before  the  proper  criminal  tribunal,  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  in  respect  to  the  public- 
offence  ;  and  after  a  verdict  either  of  acquittal  or  conviction,  the  judgment  is 
so  far  conclusive  in  any  collateral  proceeding  quoad  the  particular  matter, 
that  the  objection  is  thereby  removed  of  bringing  that  sub  judice  in  a  civil 
action,  which  was  the  proper  subject  matter  of  a  criminal  prosecution.  .  Here 
the  defendant  having  been  before  tried  and  acquitted  of  the  felony,  the  objec- 
tion founded  upon  the  general  policy  of  the  law  does  not  apply.  This  point 
has  been  before  decided  in  the  cases  of  actions  brought  after  a  conviction  of 
the  defendant  for  the  felony  :  and  the  only  difference  which  can  be  suggested 
between  the  case  of  a  prior  conviction,  and  that  of  an  acquittal,  is,  that  the 
acquittal  may  have  been  brought  about  by  the  defendant's  colluding  with  the 
prosecutor :  but  if  the  acquittal  be  shewn  either  in  pleading  or  by  the  evidence 
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to  have  been  obtained  by  collusion,  it  would  be  put  aside,  and  the  objection 
would  still  remain.  All  the  mischief,  therefore,  that  could  result  from  extend* 
ing  the  same  rule  to  cases  of  acquittal  which  has  established  the  right  to  sue 
after  a  conviction  of  the  felon,  is  done  away  by  letting  the  defendant  in  to 
shew  that  the  judgment  of  acquittal  was  obtained  perfraudem, 

Grose,  J.  The  true  ground  of  the  general  rule  against  the  plaintiff's  right 
to  sue  for  damages  in  a  civil  action,  for  any  act  which  amounts  to  felony,  is  to 
prevent  the  criminal  justice  of  the  country  from  being  defeated ;  which  it 
would  be  very  likely  to  be,  if  the  party  were  first  permitted  to  obtain  a  civil 
satisfaction  for  the  injury :  but  that  does  not  apply  to  this  case  where  there  has 
already  been  a  trial  and  acquittal  of  the  felony. 

Le  Blanc,  J.  The  defendant  having  been  acquitted  of  the  felony,  and  that 
without  fraud,  as  it  must  be  taken  to  be ;  the  case  stands  clear  of  the  general 
objection,  that  if  the  action  were  sustained,  criminal  justice  might  be  defeated. 
All  the  cases  which  shew  that  the  action  lies  after  conviction  of  the  defendant 
for  the  felony,  apply  strongly  in  support  of  it  after  acquittal ;  for  it  is  a  stronger 
case  to  permit  the  party  injured  to  proceed  upon  his  civil  remedy  to  recover 
damages  after  a  conviction  of  the  offender,  when  the  law  has,  by  means  of  the 
forfeiture  of  his  property  consequent  upon  a  conviction,  taken  away  from  him 
the  means  of  satisfying  the  damages.  Besides,  when  the  defendant,  after  an 
acquittal  of  the  felony,  is  called  upon  to  make  recompence  in  civil  damages  to 
the  party  grieved,  it  would  be  stronger  for  him  to  be  permitted  to  allege  that 
he  was  not  properly  acquitted,  than  in  the  other  case  it  would  be  to  allege  that 
he  had  not  been  properly  convicted.  And  here  the  defendant  cannot  say,  against 
the  record  of  acquittal,  that  this  was  a  felony.  Afttr  the  question  of  felony 
has  been  determined,  it  leaves  the  trespass  untouched  :  the  defendant  has  com- 
mitted the  trespass,  which  is  the  subject  of  the  civil  action ;  but  the  question 
on  the  indictment  was  whether  he  had  not  done  something  more.  It  often 
happens,  that  after  an  acquittal  of  the  felony,  the  defendant  is  tried  for  the  mis- 
demeanour upon  the  same  evidence :  and  it  would  be  no  objection  though  the 
judge  might  still  think  that  there  was  evidence  of  the  felony  to  have  gone  to  the 
jury. 

Batlet,  J.  If  this  action  would  not  lie,  there  might  be  cases  where  a  party 
injured  would  be  without  remedy,  and  yet,  the  wrong-doer  would  not  be  liable 
to  punishment :  as,  for  instance,  there  might  be  circumstances  known  only  to 
the  plaintiff  himself,  which,  when  proved  by  him  upon  the  prosecution  of  the 
defendant  for  felony,  would  entitle  him  to  be  acquitted :  when,  without  such 
proof,  the  evidence  might  lead  to  convict  him.  Suppose,  upon  the  indictment 
for  the  felonious  stabbing,  it  lay  only  within  the  knowledge  of  the  plaintiff  that 
a  previous  provocation  had  been  given,  which,  if  death  had  ensued,  would  have 
reduced  the  offence  to  manslaughter ;  there  would  be  a  defect  of  justice  if  the 
plaintiff  could  not  afterwards  obtain  reparation  in  damages  for  the  civil  injury, 
because  for  want  of  the  proof  of  such  provocation,  known  only  to  himself,  the 
offence  appeared  to  be  felony.  The  record  of  acquittal  is  at  least  conclusive 
evidence  that  the  defendant  was  not  proved  guilty  of  the  felony,  and  he  cannot 
be  questioned  for  the  same  offence  again ;  but  it  leaves  the  civil  remedy  open. 
Unless,  therefore,  in  those  cases  where  the  conduct  of  the  party  complaining 
can  be  impeached  as  having  colluded  in  procuring  the  acquittal,  it  operates  as 
an  answer  to  any  objection  that  the  fact  proved  would  be  evidence  of  felony. 
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The  King  v.  Eyre. 

12  East,  416.    May  30, 1810. 

The  lessee  of  the  toUs  of  a  public  bridge  is  not  rateable  as  such,  whatever  rent  he  may- 
pay  ;  it  DOt  appearing  that  ne  was  the  occupier  of  any  local  visible  property  within  the 
parbh :  and  tnat  he  was  an  inhabitant  resident  there,  deriving  profit  there  from  such 
tolls  beyond  the  rent  paid  by  him  for  the  same,  which  was  applicable  to  the  public  pur- 
poses of  the  bridge. 

THE  defendant  appealed  to  the  Borough  Sessions  of  Tewkesbury  against  a 
poor's  rate,  wherein  he  was  assessed  as  "  lessee  of  the  tolls  of  the  Key  Bridge" 
at  Tewkesbury,  at  350Z!  per  ann.  The  Sessions  confirmed  the  rate,  upon  the 
general  principle,  as  they  stated,  that  the  rent  bona  fide  paid  by  the  occupier  is 
the  best  criterion  by  which  to  judge  of  the  value  of  property ;  but  subject  to 
the  opinion  of  this  Court  upon  the  following  case : 

By  the  stat.  48  Geo.  3.  c.  62.  certain  trustees  are  appointed  for  rebuilding 
the  Key  Bridge  across  the  river  Avon,  in  the  borough  of  Tewkesbury  in  Glou- 
cestershire,  and  for  making  convenient  roads  thereto.  The  act  enacts,  that  out 
of  the  first  moneys  arising  by  the  tolls  to  be  collected  by  virtue  of  the  act,  or 
out  of  the  first  money  which  should  be  borrowed  upon  the  credit  thereof,  the 
trustees  shall  in  the  first  place  pay  the  expences  of  passing  the  act,  and  repay 
all  sums  advanced  thereon,  with  interest,  and  also  all  expences  in  making  the 
plans  and  estimates  of  the  bridge :  ''  and  that  after  payment  thereof,  all  the  mo- 
ney which  should  come  to  the  hands  of  the  trustees  or  their  treasurer  for  the 
purpose  of  the  act  should  from  time  to  time  be  applied  in  erecting  the  turn- 
pikes or  toll-houses,  and  in  making  the  temporary  bridge,  and  in  erecting  the 
new  bridge,  and  in  keeping  the  same  in  repair,  and  opening  and  making  pro- 
per approaches  thereto,  and  in  defraying  all  other  necessary  charges  and  ex- 
pences attending  the  execution  of  the  act,  and  in  paying  the  interest  of  the 
principal  money  so  to  be  borrowed,  and  in  otherwise  carrying  this  act  into  ex- 
ecution ;  and  to  or  for  no  other  use,  intent,  or  purpose  whatsoever."  "  That 
as  soon  as  the  several  purposes  of  the  act  should  be  carried  into  execution,  and 
the  principal  and  interest  borrowed  and  secured  thereon  should  be  repaid,  all 
the  tolls  thereby  imposed  should  absolutely  cease,  and  the  new  bridge  and  the 
approaches  leading  thereto  should  thereafter  be  repaid  by  such  persons  as  were 
by  law  liable  to  repair  the  same."  The  trustees,  being  empowered  by  another 
clause  to  lease  the  tolls,  under  the  clauses  and  stipulations  therein  expressed, 
have  leased  the  same  to  the  appellant,  at  the  annual  rent  of  350/.  It  has  been 
the  usual  custom  of  the  parish  to  make  their  rates  upon  the  pound  rent ;  but 
it  was  not  proved  that  the  appellant  made  any  profit  on  the  said  tolls,  nor  that 
such  tolls  left  any  residue  after  payment  of  the  said  yearly  rent  of  350/. :  on 
the  contrary,  t^  t5  believed  that  the  present  lessee  has  a  most  unprofitable  tak- 
ing, and  that  he  will  not  even  clear  his  present  rent. 

Jtrvis  and  W.  E.  Taunton,  in  support  of  the  order  of  Sessions,  stated,  that 
the  objections  made  below  to  the  rate  were,  1st,  that  the  subject-matter  of  it 
was  occupied  for  public  purposes,  and  was  therefore  not  rateable  at  all :  but, 
2dly,  that  if  it  were  rateable  in  the  hands  of  a  lessee  on  account  of  any  per- 
sonal benefit  derived  to  himself,  it  did  not  appear  by  the  case,  as  stated,  whe- 
ther he  derived  any  such  benefit  beyond  the  purposes  of  the  trust. 

But  the  Court,  after  observing  upon  the  loose  and  imperfect  manner  in 
which  the  case  was  drawn  up ;  in  not  stating  either  that  the  lessee  was  the 
occupier  of  any  toll-house  or  dwelling-house  within  the  parish,  which  was  the 
proper  subject  matter  of  a  rate;  or  that  he  was  an  inhabitant  of  the  parish, 
in  the  sense  which  had  been  ]ately(a)  put  by  the  Court  on  that  word  in  the 

(a)  Vide  Rex  v.  Mtcholsanj  ante  330,  and  Williams  v.  Jones^  ante  346. 
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statute  43  Eliz.  c.  2 ;  and  in  not  finding  the  fact  whether  the  lessee  did  receive 
any  profit  to  himself  from  the  tolls  beyond  the  rent  which  was  applicable  to 
public  purposes,  but  merely  stating  that  t^  was  believed  that  he  did  not;  were 
inclined  to  have  sent  the  case  back  to  the  Sessions  to  be  re>stated  in  a  more 
perfect  manner.  But  The  Attorney-Gtneral  and  Abbott^  in  opposition  to  the 
rate,  having  suggested  that  it  would  not  answer  any  purpose  to  send  the  case 
back,  all  the  facts  having  been  stated  which  were  capable  of  proof  on  the 
part  of  those  who  supported  the  rate ;  and  that  the  only  question  meant  to  be 
raised  by  them  was,  Whether  the  tolls  of  a  public  bridge  were  rateable  in  the 
hands  of  a  lessee?  Lord  Ellenbarough,C.  J.  said,  that  as  the  Court  had  so 
recently  decided  that  toils  per  se  were  not  rateable ;  and  that  as  the  appellant 
was  rated  merely  as  lessee  of  the  tolls,  and  for  nothing  else,  which  might  have 
given  them  a  corporeal  quality  and  locality  within  the  parish,  such  as  for  a 
sluice,  or  the  like :  and  that  as  it  did  not  appear  that  he  was  an  inhabitant  of 
the  parish,  or  made  any  profit  of  the  tolls ;  there  was  nothing  stated  in  the 
case  to  raise  any  question.  And  that  though  it  should  turn  out  to  be  the  fact 
(which  was  suggested  from  the  bar)  that  there  was  a  toll-house  attached  to  the 
bridge  where  the  appellant  dwelt ;  yet  as  the  sending  the  case  back  to  the  Ses- 
sions to  be  re-stated  would  probably  only  lead  to  their  inserting  as  a  fact  what 
at  present  they  had  only  stated  as  matter  of  belief,  that  the  lessee  derived  no 
profit  to  himself  from  the  tolls ;  it  was  better  for  all  parties  to  quash  this  rate; 
and  if  at  any  future  time  the  parish  thought  they  could  make  out  a  better  case 
against  the  lessee,  they  might  rate  him  again. 

Per  Curiam^  Order  of  Sessions  confirming 

the  Rate  quashed. 


Gordon  v.  Swan. 

[S.  C.  at  Nisi  Frius,  2  Campb.  429,  n.] 
12  East,  419.    May  30,  1810. 

Though  an  asreement  for  the  sale  of  goods  which  were  afterwards  delivered  give  a  cer- 
tain day  of  payment  for  the  price,  interest  does  not  run  upon  the  sum  due  from  that 
day. 

THE  plaintiff  declared  in  the  common  form  of  the  count  for  goods  sold  and 
delivered,  and  sought  to  recover  a  large  sum :  the  value  of  copper  sold  by 
him  to  the  defendant,  under  a  contract  in  writing,  which  was  given  in  evidence 
at  the  trial,  and  stated  the  copper  sold  to  be  150  tons,  at  84/.  per  ton,  to  be 
received  in  14  days,  payable  at  six  months :  the  credit  on  which  expired  on 
the  23d  of  April,  1809.  Af)er  judgment  by  default,  and  a  writ  of  inquiry 
issued,  the  balance  due  to  the  plaintiff  at  the  time  of  the  trial  of  the  inquisition 
(afler  allowing  the  amount  of  certain  securities  then  in  his  hands)  was  proved 
to  be  S247/.  I85.  and  the  interest  on  the  whole  account  amounted  to  300/. ;  and 
the  jury,  in  answer  to  a  question  put  to  them,  declared  their  willingness  to 
give  the  interest  as  well  as  principal ;  but  the  under-sheriff  directed  them,  that 
in  point  of  law  the  plaintiff  was  not  entitled  to  recover  interest,  as  he  had  not 
declared  specially  upon  the  contract,  but  generally  for  the  value  of  goods  sold 
and  delivered ;  and  on  that  express  direction,  they  found  the  principal  sum  only, 
without  interest. 

Taddy  now  moved  (a)  to  set  aside  the  inquisition,  upon  the  misdirection  of 
the  under-sheriff:  and  contended,  that  interest  began  to  run  aAer  the  expira- 
tion of  the  six  months  for  which  the  credit  was  given  ;  and  that  the  giving  of 
a  particular  day  of  payment  for  goods  sold  and  delivered  shewed  the  intention 

(a)  I  was  not  present  in  court  when  this  motion  was  made,  but  a  friend  at  the  bar  gave 
ma  a  note  of  what  passed. 
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of  the  parties  to  consider  it  as  a  liquidated  debt  at  that  period,  and  made  it 
competent  at  least  for  the  jury  to  allow  interest.  And  he  referred  to  Mount- 
ford  V.  Willes,2  Bos.  &  Pull.  337,  where  the  ?endor  was  held  entitled  to  inter* 
est  under  such  a  contract  from  the  day  of  payment  given.     But  by 

Lord  Ellenborouoh,  C.  J.  I  think  the  contract  only  means,  that  he  ven- 
dee at  all  events  shall  not  be  called  upon  for  payment  till  the  time  given ;  but 
it  is  still  a  contract  for  the  sale  of  goods.  The  giving  of  interest  should,  I 
think,  be  confined  to  bills  of  exchange,  and  such  like  instruments,  and  to 
agreements  reserving  intere8t.(l)(2) 

Per  Curiam,  Rule  Refused. 


Napier  v.  Shneider. 

12  East,  420.    May  30,  1810. 

Upon  a  motion  to  refer  it  to  the  Master  to  compute  principal,  interest  and  costs  upon  a 
Dill  of  exchange  drawn  in  Scotland^  upon  and  accepted  by  the  defendant  in  England^ 
the  Court  will  not  direct  the  Master  to  allow  re-exchange. 

CAMPBELL  moved  to  refer  it  to  the  Master  to  tax  principal,  interest,  and 
costs  upon  a  bill  of  exchange.  The  bill  was  drawn  in  Scotland,  and  was 
accepted  by  the  defendant  in  England,  but  not  paid  ;  and  he  prayed  that  the 
Master  should  be  directed  to  allow  re-exchange.     But 

The  Court  were  clearly  of  opinion,  that  this  could  no  be  allowed  against  an 
acceptor  here,  who,  by  his  acceptance,  only  charges  himself  with  a  liability  to 
pay  according  to  the  law  of  this  country ;  and  if  he  do  not  pay,  the  holder 
has  his  remedy  over  against  the  drawer.  The  Court  would  not,  they  said, 
refer  it  to  the  Master  to  try  foreign  customs  and  facts,  but  only  to  compute 
what  was  due  upon  the  bill  itself. (3)  They,  therefore,  granted  the  motion  in 
the  common  form. 

(1)  In  a  note  to  Atkins  ^  at,  v.  Wheeler  ^  al.  in  error,  2  New  Rep.  205, 1  had  occasion 
to  collect  and  arrange  the  principal  cases,  which  I  had  then  met  with,  relating  to  the 
allowance  of  interest.  It  will,  perhaps,  be  sufficient,  in  this  place,  to  refer  to  that  note, 
and  to  the  following  decisions  which  have  since  appeared.  Porter  fy  al.  y.  Palsgrave^  2 
Campb.  472.  Boyce  ^  al.  v.  fVarburton,  2  Campb.  480.  Beeeher  fy  al.  v.  Jones,  2  Campb. 
428,  n.  J^Tewell  v.  Griswold,  6  Johns.  45.  Skirving  v.  Executors  of  Stobo,  2  Bay,  ^. 
South  v.  Leavy^  Hardin  518.  Beats  v.  Guernsey^  8  Johns.  446.  De  Bemales  ▼.  FirlUr^ 
al.  2  Caropb.  426.  Murray  v.  Ware's  Administrator,  Hardin  519,  n.  Birmingham  v. 
Kinoan,  2  Scho.  &  Lef.  455.  Commonwealth  v.  Crevor,  3  Binn.  121.  Miller  v.  Sever- 
leys,  4  Hen.  &  Munf.  415.  Fitzgerald  v.  Jones,  1  Munf.  150.  Dillard  v.  Tomlinson  Sf 
al.  1  Munf.  183.  Whitehom  ^  al.  v.  Hines^al.  1  Munf.  557.  Ddatoare  Insurance  Com- 
pany Y.  Delaunie,  3  Binn.  296.  Tatewell's  Executor  v.  Barrett  ^  al.4  Hen.  &,  Munf. 
259.  Ross  Y.  Austin,  4  Hen.  &  Munf.  502.  WiUon  v.  THpleU,  4  Hen.  A  Munf.  433. 
The  Attorney  General  v.  Turpin^  3  Hen.  &  Munf.  548.  JVVtoton  v.  Wilson  3  Hen.  & 
Munf.  470.  Bantleon  v.  Smith,  2  Binn.  146.  Clark  v.  Barlow,  4  Johns.  183.  Hart  v. 
Tobias,  2  Bay  408.    Johnston  v.  Brannan,  5  Johns.  268. 

(2)  [dee  also  Graham  v.  WiUiams,  16  S.  &  R.  257.  Koons  v.  MiUer,  3  W.  dc  8.  271. 
Boyd  Y.  Boyd,  I  W.  369.  Miller  y.  Bk.  of  Orleans,  5  Wh.  503.  KneUU  v.  Crouse,6  W. 
123.  Hunt  Y.  JS'ecers,  1 5  Pick.  500.  Barnard  v.  Bartholomew,  22  do.  291.  Oriental  Bk, 
V.  Tremont  Ins.  Co.,  4  Met.  1.     Lord  v.  The  Mayor,  ^.  3  Hill.  426.— W.] 

(3)  The  general  rule  is,  that  the  law  of  the  place  where  the  contract  is  to  be  perform- 
ed, is  to  govern.  The  contract  entered  into  by  the  acceptance,  was  clearly  to  pay  in 
England.  On  the  subject  of  the  lex  loci,  see  Melon  v.  Tne  Duke  Fitzjames,  1  Bos.  A 
Pull.  141,  (Day's  edit.)  and  the  editorial  notes,  in  which  tbe  principal  authorities  are  col- 
lected. 
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Gouthwaite  v.  Duckworth,  Browne,  and  Powell. 

12  East,  421.    June  1, 1810. 

Ji.  Sl  B.  general  partners  in  trade,  being  indebted  to  C  for  advances  paid  by  him  on  the 
joint  account  of  the  three  in  the  purchase  of  tobacco,  which  had  been  sent  out  on  a 
special  joint  adventure  to  Spain;  with  a  view  to  liquidate  that  balance,  C.  agreed  with 
A.  and  B.  to  join  with  them  in  another  adventure  to  Lisbon^oT  which  he  was  to  have 
one  moiety  ;  and  it  was  agreed  that  A.  and  B.  should  purchase  goods  for  the  tidventure 
to  be  shipped  on  board  a  certain  vessel,  and  pay  for  tnem,  and  the  returns  of  such  ad- 
venture were  to  be  made  to'C.  to  go  in  liquidation  of  his  demand  on  tliem ;  but  C. 
was  to  bear  his  proportion  of  the  loss,  if  any,  and  also  to  receive  his  share  of  the 
profit,  if  any,  after  reimbursing  himself  out  of  the  returns  the  amount  of  his  advances 
previously  made  to  A.  and  B. :  held,  that  this  agreement  constituted  a  partnership  be- 
tween the  three  in  the  adventure  at  and  from  tlit  time  of  the  purchase  of  the  goods  for 
the  adventure  by  A.  and  B.;  although  C  did  not  go  with  them  to  make  the  purchase, 
nor  authorize  them  to  purchase  on  the  joint  account;  but  A.  and  B.  alone  io  fact  made 
the  purchase  ;  and  although  C.  also  purchased  in  bis  own  name,  and  paid  for  goods  to 
be  sent  out  at  the  same  time,  in  which  B.  was  to  share  the  profit  or  loss,  and  these 
goods  were  consigned  for  sales  and  returns  to  the  same  person  who  went  out  as  super- 
cargo on  the  joint  account  of  the  three. 

THIS  was  an  action  for  goods  sold  and  delivered,  which  was  tried  before 
Le  Blanc,  J.  at  the  last  assizes  at  Lancaster y  when  it  appeared,  that  the  goods 
had  been  in  fact  supplied  by  the  plaintiff  to  Browne  and  Company,  which  at 
that  time  was  generally  understood  to  mean  Browne  and  Powell,  and  they 
alone  paid  for  the  cartage  of  the  goods  from  the  plaintiff's  to  the  ship  on 
board  which  they  were  ordered  to  he  sent :  but  Browne  and  Powell  afterwards 
becoming  bankrupts,  and  Duckworth  having  been  examined  by  the  commis- 
sioners under  their  commission,  the  question  arose  upon  his  deposition  whether 
he  were  not  a  partner  with  Browne  and  Powell  in  the  adventure  for  which 
these  goods  were  ordered,  which  were  afterwards  shipped  and  sent :  and  this 
was  the  only  question  at  the  trial;  where,  the  learned  Judge  being  of 
opinion  that  the  facts  stated  in  such  deposition  amounted  to  a  partnership  be- 
tween the  defendants,  a  verdict  passed  for  the  plaintiff.  And  a  motion  having 
been  made,  in  order  to  take  the  opinion  of  the  Court  upon  the  case,  to  set 
aside  the  verdict  for  the  plaintiff  and  enter  a  verdict  for  the  defendants. 

Lt  Blanc,  J.  now.  reported  the  facts,  and  read  the  examination  of  the  de- 
fendant Duckworth  taken  on  the  27th  of  April  ]8G9,  on  which  the  question 
arose ;  and  which  stated  in  substance,  that  Duckworth  had  various  transactions 
in  business  with  Browne  and  Powell  in  1808,  and  was  a  creditor  of  theirs. 
That  in  September  1808,  he  entered  into  an  agreement  with  Browne  to  be 
jointly  concerned  in  an  adventure  to  Lisbon  with  him  and  his  partner  Powell; 
of  which  adventure  Duckworth  was  to  have  one-half  share.  That  Browne 
and  Powell  were  at  that  time  indebted  to  Duckworth  in  nearly  2000/.  for  ad- 
vances made  on  the  joint  account  of  the  three  in  the  purchase  of  tobacco,  and 
which  had  been  sent  out  on  the  joint  account  to  Spain  before  that  time ;  and 
also  for  money  lent  before  that  time.  That  Browne  and  Powell  were  to  pur^ 
chase  goods  for  the  adventure  to  Lisbon,  which  were  to  be  shipped  on  board  the 
Betsey,  and  to  pay  for  the  same,  and  the  returns  of  such  adventure  were  to  be 
made  to  Duckworth,  and  to  go  in  liquidation  of  his  demands  on  Browne  and 
Powell.  That  in  consequence  of  this  agreement,  Brotone  proceeded  to  pur- 
chase goods  from  different  persons,  and  amongst  ot Iters  from  the  plaintiff  6rouM- 
waite :  but  Duckworth  did  not  go  with  Browne  to  make  any  of  the  purchases, 
nor  did  he  ever  authorize  Browne  to  make  the  purchases  on  the  joint  account 
of  the  three.  That  if  any  loss  were  to  arise  on  the  sales  of  the  adventure, 
Duckworth  was  to  bear  his  proportion,  and  was  also  to  receive  his  share  of  the 
profits,  if  any,  after  reimbursing  himself  out  of  the  returns  the  amount  of  his 
advances  previously  made  to  Browne  and  Powell.    That  Duckworth  purchased 
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and  paid  for  goods  also  to  be  sent  out  at  the  same  time,  in  his  own  name;  and 
Braume  was  to  receive  a  share  of  the  profit,  and  to  bear  a  proportion  of  the 
loss  on  the  sales  of  these  last-mentioned  goods,  which  were  consigned  for  sales 
and  returns  to  Barlow,  who  went  out  as  supercargo  on  the  joint  account  of 
Browne,  Powell  and  Duckworth.  That  Barlow's  instructions  were  signed 
by  Browne  and  Duckworth.  That  Duckworth  afterwards  received  from 
Barhw  on  account  of  such  adventure  18612.,  though  from  what  particular  set 
of  goods  this  arose  Duckworth  could  not  tell :  which  sum  Duckworth  applied 
in  reimbursing  himself  the  advances  he  had  made  to  Browne  and  Powell  on 
account  of  the  said  adventure  and  otherwise.  It  also  appeared,  that  Duck' 
worth  had,  at  other  subsequent  times,  received  remittances  and  goods  from 
Browne  and  Powell  which  he  carried  to  account  in  reduction  of  his  advances 
to  them ;  and  there  were  other  distinct  transactions  between  them  relative  to 
the  purchase  of  goods ;  in  one  of  which  some  coffee  had  been  originally  pur- 
chased from  Sill  in  July  1808,  by  Duckworth,  on  the  join/  account  of  himself, 
Browne,  and  Powell,  and  he  paid  for  them  :  but  Browne  not  paying  his  moiety 
of  the  purchase  money  at  the  time  appointed,  Ducktoorth,  with  Browne's  con- 
sent, took  them  all  on  his  own  account,  and  in  August  following  sold  part  of 
them  to  Browne  himself,  and  the  price  was  settled  in  account  between  them  ; 
and  this  was  done  to  enable  Browne  with  the  coffee  to  pay  another  tradesman 
for  goods  furnished  to  Browne  for  the  adventure.  All  the  goods  mentioned  in 
the  examination  were  shipped  on  board  the  Betsey  for  Lisbon,  which  was  char- 
tered by  Brmcne  and  PowelL 

The  rule  was  now  opposed  by  Park  and  LittledaU,  and  supported  by  Scar- 
let ;  and  it  was  not  denied  by  the  latter,  that  the  facts  of  the  case  constituted 
a  partnership  in  the  adventure  between  the  three  defendants ;  but  the  only 
question  made  was,  at  what  period  the  partnership  commenced  :  the  plaintiff 
contending,  that  it  existed  at  the  time  when  the  goods  were  ordered :  the  de- 
fendant, that  it  originated  only  after  the  goods  had  been  shipped  into  the  com- 
mon stock  for  the  purpose  of  the  adventure;  likening  it  to  the  case  of  so 
much  capita]  agreed  to  be  brought  by  parties  into  one  common  stock  or  house, 
where  each  would  be  answerable  separately  for  such  part  of  his  contribution 
as  was  raised  upon  his  own  separate  credit,  notwithstanding  the  object  for 
which  it  was  raised.  The  defendant's  counsel  also  denied,  that  the  object  of 
the  joint  adventure  being  to  liquidate  the  prior  advances  of  Duckworth  to 
Browne  and  Powell  could  vary  the  legal  effect  of  the  joint  engagement :  and 
urged  the  fact  of  goods  having  been  furnished  by  Ducktoorth  for  the  same  ad- 
venture, which  were  obtained  on  his  separate  credit.  [But  Bayley,  J.  observ- 
ed, that  it  did  not  appear  that  Duckworth  hud  brought  any  goods  into  the  com- 
mon stock  in  the  transaction  in  question.]  The  case  mainly  relied  on  by  the 
defendant's  counsel  was  Saville  v.  Robertson  and  another,  4  Term  Rep.  720, 
where  several  agreed  to  fit  out  a  ship  and  cargo  on  a  joint  adventure ;  but  it 
was  also  agreed,  that  one  was  not  to  be  bound  for  any  goods  ordered  or  shipped 
by  another  :  and  the  plaintiff  (besides  supplying  copper  sheathing  for  the  ves- 
sel, which  was  admitted  to  be  on  the  joint  concern,)  delivered  copper  on  board 
by  the  separate  order  of  Pearce,  one  of  the  contracting  parties :  but  this  was 
held  not  to  bind  the  other  parties  to  the  contract,  and  that  the  partnership  only 
commenced  upon  the  delivery  of  the  cargo  on  board.  The  plaintiff's  counsel, 
on  the  other  hand,  applied  to  this  case  what  was  said  by  Lord  C.  J.  De  Chrey 
upon  the  subject  of  partnership  in  Grace  v.  Smith,  2  Biac.  Rep.  1000,  where 
he  states  the  true  criterion  to  be,  to  inquire  whether  one  agreed  to  share  the 
profits  of  the  trade  with  the  other,  or  whether  he  only  relied  on  those  profits 
as  a  fund  of  payment :  and  here  they  said  it  was  clear  that  Duckworth  was 
not  only  to  share  in  the  profits  upon  the  goods  ordered  by  Browne,  but  the 
identical  goods  which  were  to  constitute  the  adventure  were  to  be  purchased 
and  sent  for  the  express  purpose  of  liquidating  Duckworth's  demand.  And 
they  also  referred  to  Waugh  v.  Carver,  2  H.  Blac.  285— -246,  where,  though 
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it  was  taken  to  be  the  clear  sense  of  the  parties  to  the  agreement  as  between 
themselves,  that  they  were  not  to  be  partners,  and  that  each  house  was  to  carry 
on  its  trade  without  risk  of  each  other,  aqd  to  stand  to  their  own  loss :  yet  as 
they  had  agreed  to  share  each  other's  profits,  they  were  held  liable  as  partners 
to  third  persons :  and  to  Hesktth  ▼.  Blanchard,  4  East,  144,  which  went  oa 
the  same  principle. 

Lord  Ellenborouoh,  C.  J.  It  comes  to  the  question  whether,  co-temp<^ 
rary  with  the  purchase  of  the  goods,  there  did  not  exist  a  joint  interest  between 
these  defendants.  The  goods  were  to  be  purchased,  as  Duckworth  states  in 
his  examination, /or  the  adventure :  that  was  the  agreement.  Then  what  was 
this  adventure  ?  Did  it  not  commence  with  the  purchase  of  these  goods  for 
the  purpose  agreed  upon,  in  the  loss  and  profits  of  which  the  defendants  were 
to  share  T  The  case  of  Saville  v,  Robertson  does  indeed  approach  very  near 
to  this ;  but  the  distinction  between  the  cases  is,  that  there  each  party  brought 
his  separate  parcel  of  goods,  which  were  aAerwards  to  be  mixed  in  the  com- 
mon adventure  on  board  the  ship,  and  till  that  admixture  the  partnership  in 
the  goods  did  not  arise.  But  here  the  goods  in  question  were  purchased,  in 
pursuance  of  the  agreement  for  the  adventure,  of  which  it  had  been  before 
settled  that  Duckworth  was  to  have  a  moiety.  There  seems  also  to  have  been 
some  contrivance  in  this  case  to  keep  out  of  general  view  the  interest  which 
Duckworth  had  in  the  goods  :  the  other  two  defendants  were  sent  into  the  mar- 
ket to  purchase  the  goods  in  which  he  was  to  have  a  moiety;  and  though  they 
were  not  authorized,  he  says,  to  purchase  on  the  joint  account  of  the  three; 
yet,  if  all  agree  to  share  in  goods  to  be  purchased,  and  in  consequence  of  that 
agreement  one  of  them  go  into  the  market  and  make  the  purchase,  it  is  the 
same  for  this  purpose,  as  if  all  the  names  had  been  announced  to  the  seller, 
and  therefore  all  are  liable  for  the  value  of  them. 

Grose,  J.  I  think  this  is  a  strong  case  of  partnership  within  the  descrip- 
tion given  of  it  by  Lord  C.  J.  De  Grey  in  the  case  cited. 

Lb  Blanc,  J.  The  case  is  the  stronger  against  Duckworth  inasmuch  as  there 
had  been  a  previous  partnership  between  him  and  the  other  two  defendants 
upon  the  purchase  of  tobacco  on  their  joint  account,  for  a  similar  adventure 
to  Spain ;  in  respect  of  which  the  latter  were  indebted  to  Duckworth  for  his 
advances  upon  the  joint  account :  and  it  was  in  order  to  liquidate  that  debt 
that  the  agreement  in  question  was  entered  into  for  nnaiher  joint  adventure  to 
Lisbon,  in  pursuance  of  which  agreement  the  goods  in  question  were  pur- 
chased. 

Batlbt,  J.  In  SatfiUe  v.  Roberts&n,  after  the  purchase  of  the  goods  made 
by  the  several  adventurers,  there  was  still  a  further  act  to  be  done,  which  was 
the  putting  them  on  board  the  ship  in  which  they  had  a  common  concern  for 
the  joint  adventure ;  and  until  that  further  act  was  done,  the  goods  purchased 
.by  each  remained  the  separate  property  of  each.  But  here,  as  soon  as  the 
goods  were  purchased,  the  interest  of  the  three  attached  in  them  at  the  same 
instant  by  virtue  of  the  previous  agreement.(l) 

Rule  discharged.(a) 

(1)  rSea  Butaey  r.  Lnois,  1  M.  &  G.  155.   Smith  ▼.  Craven,  1  C.  &  J.  500.     Qardiiur 
T.  Cktid9,  8  C.  &  P.  345.     Ori€nMlud9  ▼.  Dower,  7  B.  &  C.  635.^W0 
(a)  Th«  ImC  om  on  this  snbJMt  !■  Barion  v.  Hmuon  and  others,  3  Tannt.  49. 
Vol.  VL  66 
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Rochfort  V.  Robertson. 

I 

13  East,  497.    Judo  4, 1810. 

Whera  tbe  defendtnt  wu  reaidiDg  in  Lonion  before  tod  tt  the  commencement  of  the  tc- 
tion,  eight  days'  notice  of  executing  a  writ  of  iaqairr  iiaafficient,  tbooffh  the  defendant 
had  in  the  intermediate  time  permanently  remoTed  above  40  milea  mm  Londem^  (to 
Tarlete,)  if  he  did  not  give  the  plaintiff  previoua  notice  of  Baeh  removal. 

THE  defendant  resided  in  London  at  the  time  when  the  cause  of  action,  which 
was  for  goods  sold  and  delivered,  accrued,  and  when  the  action  commenced :  but 
pending  the  action,  and  before  the  plaintiff  gave  notice  of  exepnting  a  writ  of 
inquiry,  the  defendant  removed  permanently  to  Toriola ;  but  his  attorney  gave 
tbe  plaintiff*  no  notice  of  the  defendant's  removal  until  the  plaintiff  had  given 
the  usual  eight  days!  notice  of  executing  the  writ  of  inquiry,  as  for  a  tovm 
cause,  which  was  executed  accordingly.  Whereupon  Reader  obtained  a  rule 
iitst  for  setting'  aside  the  execution  of  the  writ  of  inquiry,  for  irregularity ; 
contending  that  the  defendant  should  have  had  fourteen  days'  notice,  as  resid- 
ing at' the  time  above  forty  miles  from  London;  and  cited  Spencer  ▼.  Hall,  1 
East,  688.  [B6jf/ey,  J.  Previous  notice  was  there  given  of  the  change  of 
residence.] 

Richardson  on  shewing  cause  observed,  that  the  stat  14  Geo.  2.  c.  17.  s.  4, 
was  merely  for  regulating  notices  of  trial;  but  that  no  statute  applied  to  writs 
of  inquiry,(a)  which  depended  altogether  upon  the  practice  of  the  Court. 

Lord  £llsnborougb»  C.  J.  If  the  defendant  do  not  give  notice  of  the 
chancre  of  his  residence  from  town,  it  must  still  be  taken  to  be  a  town  cause ; 
and  then  the  notice  was  regular. 

Per  Curiam,  Rule  discharged. 

(a)  lioyd.  ▼.  Hooper^  7  Eaat,  G24,  waa  tbe  caae  of  a  writ  of  ioquiry,  bat  no  distiiiction 
was  taken  between  that  and  a  trial  at  the  Sittinga. 
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The  King  v.  The  Directors  of  the  Bristol  Dock  Company. 

19  East,  499.    Jane  98, 1810. 

Under  the  Bristol  dock  act,  43  G.  3.  o.  140,  a.  107,  which  gives  com  penaatloii  wh«re,  **by 
Qieani  of  the  dock  worka,  or  io  tfaa  progreaa  nr  ezecutioD- thereof,  damage  may  be  done 
to  any  hereditamenta,,hoiisea,  landa,  and  tenementa,  or  the  same  may  be  rendered  leaa 
▼aluaole  thereby,"  no  compensation  is  due  to  the  owners  of  a  brewery  for  a  loss  arising 
to  them  in  their  business  from  the  deterioration  of  the  wster  of  the  poblie  river  jfmm, 
Drom  which  the  brewery  had  been  before  supplied  by  means  of  pipes  laid  under  low 
water  mark  ;  the  use  of  the  water  having  been  common  to  ail  the  king's  subjects,  and 
not  claimed  as  sn  easement  to  the  particular  tenement.  The  only  remedy  for  such  an 
injury  is  by  indictment,  which  was  taken  away  in  this  case  by  the  act  of  parliament. 

SCARLETT mored,  upon  the  acts  of  the  43  Geo.  3.  c.  140,  and  48  Geo. 
3.  c.  11,  made  ifor  improving  and  completing  the  harbour  of  Bristol,  for  a 
mandamus  to  the  defendants  to  issue  their  precept  to  the  sheriffs  of  Bristol 
for  summoning  a  jury  to  assess  a  compensation  for  an  injury  sustained  by  Rd» 
Woo^ry^s  and  Co.  in  consequence  of  the  dock-works.  The  applicants  were 
brewers  occupying  a  brewhouse  and  other  ))remises  in  Quem'^reet,  in  the 
castle  precincts  of  Bristol,  for  a  term  of  seven  years,  with  liberty  to  purchase 
the  premises  for  4000/.  for  the  remainder  of  a  term  of  40  years  granted  by 
the  corporation  of  Bristol,  Before  and  at  the  time  of  passing  the  stat  43 
Geo.  3,  these  premises  were  supplied  with  Oesh  water,  fit  for  brewing,  from 
the  river  Avon,  to  which  the  brewery  was  contiguous,  which  water  was  raised 
and  brought  into  the  brewery  by  pumps  and  pipes  laid  into  and  along  the  bank, 
and  communicating  with  the  river  at  low  water  mark,  at  which  time  it  was  pump- 
ed into  the  brewery :  but  by  means  of  the  works  and  improvements  authorized 
by  the  acts  of  parliament,  and  particularly  by  the  damming  up  of  the  river  for 
tb^  purpose  of  ibrroing  and  floatin|^  the  harbour,  the  water  in  the  river  at  the 
point  of  communication  with  the  pipes  became  brackish  and  noxious,  so  as  to 
render  the  water  unfit  for  brewing :  by  reason  of  which  the  applicants  had  sus- 
tained loss  in  their  trade ;  and  after  sinking  a  well  for  the  purpose  of  getting 
spring  water  for  the  brewery,  which  in  part  failed  after  a  time,  and  was  also 
found  unfit  for  brewing,  they  were  obliged  to  abandon  their  premises;  and 
having  then  applied  without  effect  to  the  defendants  to  grant  a  compensation 
for  their  loss,  estimated  at  above  3000/.  they  noW  made  this  application,  for  the 
purpose  of  trying  their  right  to  receive  such  compensation. 

The  compensation  clause  upon  which  the  motion  was  founded  was  the  43 
Oea  3.  c.  140.  s.  107,  which,  after  reciting  that  the  works  and  improvementa 
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"  authorized  by  the  act  would  render  certain  docks  and  mills  useless,  and  by 
"  means  of  such  works  and  improvements,  or  in  the  progress  and  execution 
**  thereof,  ii^ury  and  damage  may  be  done  to  other  kerediiamenis,  houses,  lands, 
"  and  tenements,  or  the  same  may  be  rendered  less  raluable  thereby,"  enacts 
that  the  dock  company  shall,  and  they  are  thereby  directed  either  to  purchase, 
or  to  make  a  just  and  liberd  "  compensation  to  the  owners  and  other  persons 
"  interested  in  such  docks,  mills,  lands,  housies,  tenements,  or  hereditaments, 
"  so  rendered  useless,  injured,  or  made  less  valuable,  at  the  option  of  such 
"  owner  or  other  persons,  as  aforesaid,''  d&c.  And  if  the  claimants  do  not 
agree  with  the  directors  for  the  compensation  to  be  made,  a  jury  is  to  be  snin- 
mooed  in  the  manner  now  prayed  for,  and  to  be  sworn  before  the  justices  of 
the  peace  at  the  quarter  sessions,  who  are  to  ascertain  it. 

Upon  the  opeuing  of  thi»  apf^ication  the  y rest  doubt  with  the  Court  was, 
whether  the  claimants  could  establish  such  an  interest  or  easement  annexed  to 
their  premises  in  the  wster  of  the  rirer  Avon,  which  was  a  public  river,  com- 
tnon  alike  to  all  the  king's  subjects,  as  would  entitle  them  to  compensation 
under  the  general  words  of  the  clause.  And  they  asked  whether,  if  any  per- 
son  before  the  act  passed  had  done  any  thing  to  deteriorate  the  water  of  the 
river,  these  parties  could  have  iirought  an  action  as  for  a  private  injury  to  their 
property.  Scarlett  argued  that  they  might ;  and  that  there  were  instances 
where  persons,  having  acquired  a  right  to  use  the  water  of  rivers,  for  their  own 
purposes,  had  maintained  actions  on  the  case  against  those  who  disturbed  them 
in  their  enjoyment  of  it,  either  by  drawing  off  or  deterioratiug  the  quality  of 
the  water.    But  by 

Lord  Ellbnborouoh,  C.  J.  Those  were  cases  where  the  owners  of  the 
property  by  long  enjoyment  had  acquired  special  rights  to  the  use  of  the  water 
in  its  natural  state,  as  it  was  accustomed  to  flow,  by  way  of  particular  ease- 
ment to  their  own  properties,  and  not  merely  a  use  which  was  common  to  all 
the  king's  subjects.  But  here  the  injury,  if  any,  is  all  to  the  king's  subjects : 
and  that  is  the  subject  matter  of  indictment,  and  not  of  action ;  otherwise 
every  person  who  had  before  used  the  water  of  the  river  might  equally  claim 
a  compensation  ;  for  which  there  is  no  pretence.  And  by  the  same  rule,  if 
the  salubrity  of  the  air  in  Bristol  were  impaired' in  consequence  of  the  docks, 
every  inhabitant  of  the  place  might  as  well  claim  a  compensation.  For  gene- 
ral injuries  common  to  all  the  subjects  the  remedy  is  by  indictment ;  but  that 
I. suppose  is  taken  away  by  the  act;  (which  was  admitted:)  then  the  act  has 
taken  away  the  only  remedy  which  the  law  would  have  given  for  this  general 
injury. 

Grose,  J.  was  of  the  same  opinion. 

Lb  Blanc,  J.  These  persons  have  no  more  claim  to  compensation  under 
the  act  than  every  inhabitant  of  Bristol  would  have  who  had  been  used  to  dip 
a  pail  into  the  river  for  water  for  the  use  of  his  house. 

Batley,  J.  agreed. 

Rule  refused.(l) 

(1)  Vide  27  H.  8.  pi.  27.  Moore  180,  pi.  3^1.  WiUiamt's  cue,  6  Co.  73.  Fineux  r' 
Hovendeny  Cro.  Eliz.  664.  Paine  v.  PartrUh,  Carth.  194.  Hvkert  v.  Grcvts,  1  'Eap. 
148,  ace.  Id  the  fbllowing  catei  where  the  injory  was  of  a  uoblie  aatore,  it  waa  held 
that  there  was  a  softcient  ppecial  damage  to  the.  party  to  entitle  him  to  maintain  an  ac- 
tion. Bendlows  v.  Kemp^  and  Wtsihury  v.  Pmcelt^  cited  Cro.  Elis.  664.  Fowler  ▼.  Sstt^- 
ders,  Cro.  Jac.  446.  Maynell  v.  Saltmareh^  1  Keb.  847.  Umrt  v.  Basset^  Sir  T.  Jones 
156.  Iveeon  or  Jeveson  ▼.  Moor^  I  Ld.  Raym.  486, 495.  S.  C.  12  Mod.  262.  269.  S.  C. 
Com.  Rep.  58.  S.  C.  1  Salk.  15.  S.  C.  Carth.  461.  8.C.A0//tO.  S.C.  Comb.  480.  8.  C. 
cited  Wiilet  74,  n.  (a)  where  the  reasons  of  the  courts  of  Common  Pleas  and  Exchequer 
are  stated  from  a  MS.  note  of  Ch.  J.  Willes.  CkUhesUr  ▼.  Lethhidge^  Willes,  71.  JBicr- 
roipf  V.  Fixley,  1  Root.  362.    Hughes  v.  Heiser,  in  error,  1  Binn.  463. 
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Bateman  v.  Joseph. 

[S.  C.  at  Nisi  Prius,  2  Campb.  461.] 

12  East,  433.    Jane  25, 1810. 

The  want  of  dae  aoticB  of  the  dwfaoDour  of  a  bill  it  answered  by  ihewing  the  holder's 
ignorance  of  the  place  of  residence  of  the  prior  endorser,  whom  he  sues :  and  whether 
he  Qsed  due  diligence  to  find  oat  the  place  of  residence  is  a  qaestion  of  fact  to  be  left 
to  the  jury. 

THIS  was  an  action  by  a  subsequent  indorsee  against  the  drawee  and  first 
indorser  of  a  bill  of  exchange,  which  became  due  on  the  27th  of  September, 
when  it  was  presented  for  payment  to  Parry ^  the  acceptor,  in  London,  and 
dishonoured.  Notice  of  the  dishonour  reached  Manchester,  where  the  plaintiff 
lived,  on  the  30th  of  September,  early  enoogh  for  him  to  have  given  notice  to 
the  defendant  on  that  day  by  the  post  from  Manchester  to  Liverpool,  where  the 
defendant  lived ;  and  the  plaintiff  had  the  like  opportunities  of  giving  notice 
on  the  1st,  2d,  and  3d  of  October;  but  no  notice  was  given  to  the  defendant 
till  the  4th,  when  he  received  it  ip  a  letter  from  the  plaintiff  directed  to  him 
at  Liverpool  generally.  At  the  trial  before  Lord  Ellenborough,  C.  J.  at  Guild- 
hall, this  apparent  laches  of  the  plaintiff  was  accounted  for  by  the  evidence  of 
his  servant,  that  his  master  did  not  know  the  residence  of  the  defendant  til) 
the  day  when  the  notice  was  sent  by  the  post;  though  it  appeared  that  he  knew 
the  residence  of  Parry,  the  acceptor  in  London,  and  of  Danson,  the  drawer 
at  Liverpool;  and  his  Lordship  lefl  it  to  the  jury  to  say,  whether  the  plaintiff 
had  used  due  diligence  in  acquiring  the  knowledge  of  the  defendant's  place  of 
residence :  for  it  was  admitted,  that  if  he  had  known  it  at  the  time  when  no* 
tice  of  the  dishonour  reached  him  at  Manchester,  or  had  been  negligent  in 
his  endeavour  to  acquire  that  knowledge  afterwards,  the  notice  given  to  the 
defendant  was  too  late.     The  jury  having  found  a  verdict  for  the  plaintiff; 

Garrow  now  moved  for  a  new  trial,  and  contended,  that  as  the  law  required 
due  diligence  in  giving  notice  of  the  dishonour  of  a  bill  to  those  whom  it  con- 
cerns, it  must  also  require  due  diligence  in  making  the  inquiries  necessary  to 
enable  him  to  give  the  notice :  and  here  there  was  no  evidence  of  any  inquiry 
concerning  the  defendant  having  been  made  either  at  any  of  the  banking 
houses  in  Manchester,  where  the  plaintiff  was  most  likely  to  have  received  the 
information,  or  of  the  drawer  at  Liverpool.  ' 

But  all  the  Court  agreed,  that  this  was  a  question  proper  to  be  left  to  the 
jury,  and  they  had  decided  it.  Whether  due  notice  has  been  given  of  the  dis- 
honour of  a  bill,  all  the  circumstances  necessary  for  the  giving  of  such  notice 
being  known«  is  a  question  of  law ;  but  whether  the  holder  have  used  due  dili- 
gence to  discover  the  place  of  residence  of  the  person  to  whom  the  notice  is 
to  be  given,  is  a  question  of  fact  for  the  jury.(l)  Rule  refused. 

(1)  Where  the  holder  being  ignorant  of  the  drawer*s  place  of  residence,  put  a  letter 
into  the  post-office,  in  due  season,  addressed  to  him  at  the  place  where,  from  the  best  in- 
formation that  could  be  obtained,  he  was  supposed  to  reside,  it  was  held  that  due  dili- 
gence had  been  used,  and  sufficient  notice  given,  though  he  in  fact  resided  at  a  different 
5 lace,  and  it  did  not  appear  that  he  had  actual  notice.  Chapman  r.  lipscomhe  ^  al.  1 
ohns.  294.  In  Tmnno  fy  al.  ▼.  Lagus,  2  Johns  Ca.  1,  the  prevalence  of  the  yellow ftvw 
in  Aeie  York  was  held  a  sufficient  excuse  for  delaying  notice  of  non-payment  from  the 
12th  of  September  until  some  time  in  the  month  of  /fovemher.  That  there  is  no  vnteer- 
sal  rule  as  to  what  shall  constitute  reasonable  notice,  but  that  this  question  in  each  case 
is  a  compound  of  law  and  fact,  see  Haynet  v.  Birks,  3  Bos:  &.  Pull.  602.  Darbishire  r. 
barker,  6  East,  9,  10.  Hilton  ▼.  Shepherd,  6  East,  16,  n.  Hopes  v.  Alder,  6  East  17,  n. 
Jackson  y.  Sounders,  1  Scho.  A  Lef  461.  Bank  of  fforth  America  ▼.  M'Knight,  S  Dal. 
158.  Mallory  v.  Kirtsan,  2  Dal.  193.  Warder  ^  al.  v.  Carson's  Executors,  2  Dal.  233. 
Bank  of  North  America  ▼.  Pettii,  4  Dal.  129.  Taylvr  ▼.  Bryden,  8  Johns.  177.  In  MuU- 
man  ^al.  v.  D^Eguino,2  H.  Blac.  565,  it  was  held,  that  what  is  a  reasonable  time  for  the 

Sresentmentof  a  bill  payable  at  sight,  or  a  certain  time  after,  is  a  question  for  the  jury  to 
ecide  from  the  circumstances  of  the  ease. 
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Roscow  t;.  Hardy. 

[S.  C.  at  Nisi  Prius,  2  Carapb.  458.] 

12  East,  434.    June  25, 1810. 

Th«  holder  of  a  bill  before  it  was  due,  having  tendered  it  for  aeeepUnoe,  which  wu  ra* 
fbsed,  kept  it  till  due,  when  it  was  tendered  for  payment  and  rernsed,  and  then  immo- 
diateW  returned  it  on  the  second  indorser,  who  not  knowinc  of  the  laches,  took  op  the 
bill :  held  that  his  ignorance  when  he  paid  the  bill  of  the  laches  of  the  former  holder 
did  not  entitle  him  to  recover  against  the  first  indorser,  who  set  op  such  defence. 

THE  plalntifT,  as  indorsee,  sued  the  indorser  of  a  bill  of  exchange  for  50/. 
dated  Manchester,  4th  January,  1810,  and  stated  it  to  have  been  drawn  by 
J,  and  JP.  Walmsley,  at  three  months  after  date,  in  favour  of  JR.  Kirle  or  order, 
on  Messrs.  Shaw  and  Edwards,  Walbrook,  London,  and  indorsed  by  Kirk  to 
the  defendant,  and  by  the  defendant  to  the  plaintiff.  At  the  trial  at  GuildhaU 
before  Lord  Elknhorough,  C.  J.  the  bill,  when  produced,  had  eleven  other 
indorsements  upon  it ;  and  it  appeared  that  it  was  in  the  possession  of  the 
Warrington  Bank  when  it  was  tendered  for  acceptance  on  the  23d  of  Jamif 
ary,  and  refused  to  be  accepted ;  but  it  did  not  appear  that  the  Warrington 
bankers  had  given  any  notice  of  the  dishonour  at  the  time  to  any  person ;  but 
as  soon  as  the  bill  was  due,  they  again  tendered  it  for  payment ;  which,  being 
reftjsed,  they  called  upon  the  plaintiff  for  payment ;  and  he,  not  knowing  any 
of  the  circumstances,  took  the  bill  up,  and  then  called  upon  the  defendant : 
who,  being  apprised  of  the  dishonour  on  the  23d  of  January,  refused  pay* 
ment ;  alleging  his  discharge  by  the  laches  of  the  then  holders.  And  upon 
proof  6f  these  facts  the  plaintiff  was  nonsuited. 

Topping  moved  to  set  aside  the  nonsuit,  and  contended  that  the  plaintiff 
ought  not  to  be  prejudiced  by  the  laches  of  the  subsequent  holders  of  the  bill, 
of  which  he  was  wholly  ignorant  at  the  time  when  he  paid  it,  and  without  any 
means  of  information.  The  bill  apparently  came  back  to  him  in  due  course 
of  time,  and  there  was  nothing  apparent  upon  the  face  of  it  by  reference  to 
its  date  to  raise  the  suspicion  of  a  diligent  man  that  it  had  been  presented  for 
payment  and  dishonoured  two  months  before,  nor  any  thing  to  impeach  his 
want  of  due  diligence  in  obtaining  knowledge  of  that  fact ;  and  without  that 
knowledge  he  could  not  have  defended  himself  against  an  action  on  the  bill 
by  the  Warrington  bankers.  Then  no  laches  being  imputable  to  himself,  or 
apparent  upon  the  face  of  the  bill  when  paid  by  him,  he  ought  not  to  be  de- 
barred from  his  remedy  over. 

Lord  Ellenborough,  C.  J.  If  the  indorsers  on  the  bill  be  once  discharged 
by  the  laches  of  the  holder  at  the  time  in  not  giving  due  notice  of  the  dis- 
honour of  it,  their  responsibility  cannot  be  revived  by  the  shifting  of  the  bill 
into  other  hands. 

Le  Blanc,  J.  It  is  admitted,  that  the  fact  of  the  dishonour  on  the  2dd  of 
January,  and  the  want  of  due  notice,  would  have  been  a  good  defence  to  the 
plaintiff, against  the  Warrington  bankers,  if  he  had  been  apprised  of  it  at  the 
time  of  the  demand  made  upon  him :  and  that  such  laches  was  also  a  discharge 
to  the  other  indorsers :  how  then  can  it  change  the  liability  of  those  other  in- 
dorsers, who  perhaps  might  have  known  the  fact,  and  had  a  legal  defence  to 
the  action,  if  payment  had  been  then  demanded  of  either  of  them  by  the  War^ 
rington  bankers,  that  those  bankers  first  called  upon  one  of  the  indorsers,  who 
happened  not  to  know  of  their  laches?  ^ 

The  other  Judges  assenting. 

Rule  refii8ed.(l) 

(1)  The  PkiUidphia  edition  here  cites  «'  4  Dall.  Rep.  109 ;"  bat  I  perceive  no  analogy 
between  the  two  cases.  The  point  on  which  the  case  in  the  text  turned,  appears  to  be  a 
Dew  one  ;  and  is  very  satisfactorily  settled. 


IN  THE  FIFTIETH  YEAR  OF  GEORGE  HI.  fiB7 

Bigland  and  another  v.  Skelton  and  another. 

12  But,  436.    June  26, 1810. 

A  bond  conditioned  to  paj  eosta  on  29th  Jfavemher  in  Cttmberland^  when  taxed  by  the 
Manter  of  K,  B»  ia  forfeited  by  non-pigrment ;  though  in  fact  the  coata  were  only  uxed 
on  the  25th  of  AVwcmAar,  of  which  the  defendant  had  no  notice  on  or  before  the  29th , 
for  the  defendant  might  hav«  had  them  taxed  before,  and  thua  have  known  their  amount 
in  time. 

DEBT  on  bond  for  200/.  Plea,  craving  oyer  of  the  bond  and  condition, 
which  latter  was  to  abide  the  award  of  T,  B.  and  PF.  B.  in  all  actions 
between  the  plaintiffs  and  the  defendant  Skelion ;  and  that  the  costs  of  the 
cause  and  of  the  arbitration  should  be  in  the  discretion  of  the  arbitrators ;  and 
that  the  submission  should  be  made  a  rule  of  Court :  and  then  the  defendants 
pleaded,  that  the  arbitrators,  on  the  2d  of  September^  1809,  awarded  {inter 
aiia)  ahat  an  action  then  depending  between  the  parties  should  cease,  and  that 
the  defendant  should,  on  the  20if  A  ^  November  then  next,  at  a  certain  house  at 
Wigton  tit  Cumberland,  pay  the  plaintiffs  the  costs  of  the  said  action  and  of 
the  arbitration,  to  be  taxed  by  the  Master  of  K.  B.  at  Westminster :  and  then 
averred,  that  the  defendant  Skelton  Had  not  further  proceeded  in  the  said 
action,  and  that  he  had  not  at  any  time,  on  or  before  the  said  2dth  of  Novem- 
ber, next  after  making  the  said  award,  any  notice  that  the  costs  of  the  plains- 
tifs  in  the  action  and  arbitration  had  been  taxed  by  the  Master  of  K.  B.,  or  to 
what  amount  such  costs  had  been  taxed ;  wherefore  he  could  not  pay  such  costs 
to  the  plaintiffs  at  the  day  and  place  in  the  award  mentioned,  according  to  the 
form  and  effect  of  the  said  award,  and  of  the  said  condition.  Replication — 
that  afler  the  making  of  the  award,  viz.  on  the  25/A  of  November,  1809, 
the  costs  of  the  plaintiffs  in  the  action  and  the  costs  of  the  award  u)ere  taxed 
by  the  Master  of  K,B.  at  44/. ;  and  that  though  the  plaintiffs  were  ready  and 
willing,  at  the  time  and  place^appointed  in  the  award  for  the  payment  of  the 
said  costs,  to  have  accepted  the  same  so  taxed,  to  wit,  at  Preston,  d&c. ;  yet 
the  defendant  Skelton  did  not  then  and  there  pay  to  the  plaintiffs  the  said  44/., 
but  made  default,  &c. ;  neither  hath  the  defendant  at  any  time  hitherto  paid 
the  same,  although  the  plaintiffs  heretofore,  viz.  on  the  dOth  of  November, 
1809,  to  wit,  at  Preston  aforesaid,  Sfc,  gave  notice  to  the  defendant  Skelton 
that  the  said  costs  were  taxed  by  the  Master  of  K.  B.  at  the  said  sum  of  44/. 
and  then  and  there  requested  the  defendant  to  pay  them  the  same :  and  the  said 
sum  is  still  wholly  due  and  unpaid,  d&c.  To  this  the  defendants  demurred 
specially,  because  the  replication  did  not  admit  the  want  of  notice  of  the  tax- 
ation of  costs  by  the  defendant  S,,  as  alleged  in  the  plea ;  nor  aver  that  such 
notice  was  given  on  or  before  the  29th  of  November,  1809,  when  the  taxed 
costs  were  by  the  award  to  be  paid  ;  and  because  it  attempted  to  prevent  the 
defendants  from  insisting,  that  no  notice  of  taxation  was  given  to  the  defendant 
S.  on  or  before  the  said  29th  of  November, 

Walton,  in  support  of  the  demurrer,  stated  the  question  to  be,  whether  the 
defendant  were  bound  to  take  notice  of  the  taxation  of  costs  on  the  25th,  at 
which  he  was  not  present,  and  of  which  he  had  no  notice,  and  therefore  could 
not  be  prepared  to  pay  the  amount  on  the  29th  in  Cumberland.  He  referred  to 
Bear  v.  Choldwich,(a)  in  which  the  rule  was  laid  down,  that  where  an  obliga- 
tion is  conditioned  to  do  a  thing  which  lies  more  properly  within  the  conu- 
sance of  the  plaintiff  than  of  the  defendant,  there  notice  shall  be  given  to  the 
defendant:  and  amongst  other  things  is  instanced  the  paying  of  the  plaintiff's 
costs  of  suit.  But  he  admitted,  that  in  Candler  v.  Fuller,  Willes,  62,  it  was 
held,  that  arbitrators  having  awarded  the  defendant  to  pay  the  plaintiff's  costs 

(a)  Cited  in  Hardr.  42. 
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of  suit,  to  be  taxed  by  the  proper  officer  of  the  Court,  before  a  certain  day,  it 
was  the  defendant's  business  to  hay^  them  taxed  before  that  day.  And  of 
this  opinion  were  the  Court,  (without  hearing  LittUdaU  contra.)     And  by 

Lord  Ellenborough,  C.  J.  The  defendants  had  the  means  of  knowing 
what  the  taxation  of  costs  would  amount  to,  in  time  to  have  paid  them  at  the 
time  and  place  specified,  by  taking  out  an  order  for  the  plaintiffs  to  attend  the 
taxation  :  and  this  point  being  against  the  defendants,  it  is  enough,  without 
adverting  to  any  other  objection. 

Per  Curiam^  Judgment  for  the  plaintiffs. 


Gildart  t;.  Gladstone  and  Gladstone,  in  Error. 

12  East,  439.    June  26, 1810. 

Under  the  Livtrpool  Dook  atete  of  8  Ann.  and  2  Geo.  3,  tonnage  duties  are  payable  to  the 
Doek  Cofflpaoy  on  all  vessels  sailing  with  cargoes,  outwards  or  inwards^  which  rate  ra- 
ries  according  to  the  several  descriotiong  of  voyages  in  the  acts,  one  of  which  is  to  and 
from  America  generally :  so  as  no  snip  shall  be  liaole  to  pay  more  than  once /or  tkcsams 
voyage  out  and  home :  held,  that  a  voyage  out  from  Liverpool  with  a  cargo  to  Halifax 
in  Jfortk  America^  where  the  ship  delivered  it,  and  took  in  another  cargo  there  for  De- 
marara  in  South  America^  and  alter  delivering  that,  returned  to  Liverpool  with  «  cargo 
from  Demararay  was  all  the  same  voyage  out  and  home  within  the  meaning  of  the  aota, 
and  chargeable  onljr  with  one  tonnage  rate  for  the  use  of  the  docks. 

THIS  was  another  action  brought  in  the  court  of  C.  P.  by  the  Gladstones 
against  Gildart  to  recover  back  33Z.  15j.  3^.  paid  by  them  to  Gildart  by 
compulsion  and  under  protest,  under  circumstances  similar  to  those  which 
existed  in  the  case  already  reported(a)  between  the  same  parties,  and  arising 
upon  the  same  acts  of  parliament  of  the  8  Ann.  c.  12,  and  2  Geo.  3.  c.  86, 
for  ^tablishing  the  Liverpool  docks,  and  granting  certain  tonnage-rates  oo 
vessels  sailing  with  cargoes  outwards  or  inwards ;  and  which  provide,  that  no 
yessel  shall  be  liable  to  pay  more  than  once  for  the  same  voyage  out  and  home. 
The  defendant  pleaded  the  general  issue ;  and  at  the  trial  a  special  verdict 
was  found  stating  that  the  plaintiflfs  were  owners  of  the  ship  Kelton  belonging 
to  and  registered  at  the  port  oi  Liverpool,  which  ship  in  Sept.  1807,  was  about 
to  clear  outward  from  Liverpool  with  a  cargo  of  goods  for  Halifax  in  North 
America :  and  thereupon  Gildart,  as  collector  of  the  Liverpool  dock  duties, 
demanded  from  the  plaintiflfs  as  owners  of  the  Kelton,  33/.  I5s.  3c/.  as  the 
duty  payable  on  her  so  clearing  out,  and  refused  to  permit  the  ship  to  clear 
out  till  payment  of  the  same  :  on  which  the  plaintiffs  paid  that  sum  to  enable 
their  ship  to  clear  out.  The  ship  thereupon  cleared  out,  and  proceeded  with 
her  cargo  from  Liverpool  to  Halifax,  where  the  goods  were  discharged,  and 
she  took  in  another  cargo  for  Detnarara  in  South  America,  which  she  after* 
wards  delivered  there  :  and  then  she  took  in  a  cargo  at  Demarara  for  Liverpool^ 
and  sailed  fVom  thence,  and  returned  back  to  and  arrived  at  Liverpool  in  June, 
1808,  with  the  last-mentioned  cargo.  That  upon  her  arrival  there,  Gildart, 
as  collector,  demanded  from  the  plaintiffs,  as  owners  of  the  ship,  payment  of 
a  further  sum  of  33/.  ISs.  3d.  as  for  the  Liverpool  dock  duty,  insisted  by  him 
to  be  payable  on  her  entry  inwards,  and  refused  to  admit  hei;  to  enter  until 
the  same  was  paid :  whereupon  the  plaintiffs  paid  that  sum  in  order  to  obtain 
an  entry  inwards  for  their  ship  into  the  port  of  Liverpool;  having  first  pro- 
tested against  the  validity  of  the  demand.  But  whether  on  the  whole  the  plain- 
tiffs below  were  entitled  to  recorer  the  last-mentioned  sum,  the  jury  submitted 
to  the  Court.  The  court  of  C.  P.  gare  judgment  for  the  plaintiflb  below^  2 
Taunt.  97,  on  which  this  writ  of  error  was  brought. 

ia)  11  East,  ^5,  wh^ra  so  mttch  of  the  acta  aa  ia  neoesaaiy  to  raiaa  the  qnaatioD  is  aat 
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J.  Ckarke  contended,  (b«l  the  ikcti  stated  in  the  special  verdict  disclosed  two 
different  Toyages,  and  not  the  same  voyage,  out  and  home ;  and  therefore,  that 
the  plaintiff  in  error  was  justified  under  the  stat.  8  Anm  in  receiving  the  two 
sums  mentioned  in  the  ^cial  verdict  as  for  the  doties  on  ont  voyage  oiif  from 
Liverpool  to  Halifax^  and  for  (mother  voyage  twnu  from  Demarara  to  Liver- 
pool; the  intermediate  toyage  firom  HuUfox  to  Demarara  having  broken  the 
continuity  of  the  same  voyage  out  and  funae.  He  relied  on  the  strict  words  of 
the  act,  a  departure  from  which,  he  said,  would  open  a  door  to  frauds ;  for 
different  duties  being  rnvde  payable  on  different  classes  of  voyages,  ships 
intending  to  go  to  places  in  different  classes  would  clear  out  for  the  first  port 
in  the  lower  class,  and  thereby  pay  only  the  smaller  duty,  when  they  intend- 
ed ultimately  to  proceed  on  a  voyage  taxed  with  a  higher  duty.  [But  the 
Court  said,  they  should  decide  upon  that  case  when  it  arose ;  and  intimated 
that  the  higher  daty  or  the  difference  would  be  afterwards  recoverable  when 
the  fact  WAS  ascertained.  Here,  however,  they  said,  the  vessel  iiveut  out  to 
America  and  returned  from  America^  which  was  within  the  same  class  of 
voyages  described  in  the  act.]  He  then  referred  to  the  judgment  of  this 
Court  in  the  former  case»  where  the  case  is  put — **  Suppose  a  ship  comes  to 
LioerfMHd  in  ballast,  carries  out  an  outward  cargo,  and  makes  several  other 
voyages  without  touchiog  at  Lherpool,  and  then  conies  into  Liverpool  with  a 
cargo  inwards ;  would  there  be  an  exemption  from  payment  for  the  latter  cargo, 
becaiise  the  whole  duty  had  been  paid  for  the  f<>rmer  t  die.  would  not  the  answer 
have  been,  that  thfe  owner  had  no  right  under  these  acts  of  parliament  for  both 
an  outward  and  an  inward  cargo,  unless  ihey  be  upon  the  same  voyage  :  and 
be  endeavoured  to  apply  that  to  the  present  case. 

Richardson^  contra,  was  stopped  by  the  Court. 

Lord  ELLBNBOftouoH,  C.  J;  I  should  not  wish  t6  pot  a  construction  on  the 
act  which  would  limit  the  just  profits  of  this  company  which  the  legislature 
has  given  to  them  for  the  use  of  their  docks;  hot  we  must  construe  the  words 
in  their  plain  and  ordinary  sense;  and  nothing  is  so  familiar  upon  this  subject 
as  to  speak  of  the  same  voyage  out  and  home  to  the  Eoit  Indies  and  to  the 
West  Indies ;  though  snch  voyages  frequently  embrace  a  variety  of  inter- 
mediate  parts,  as  from  one  presidency  to  another  in  the  East  Indies,  and  from  - 
one  island  to  another  in  the  West :  and  the  question  is,  whether  the  legislature 
in  using  these  words  did  not  contemplate  to  use  them  in  their  ordinary  and 
familiar  sense.  What  more  does  the  same  voyage  out  and  home  mean  than  on^ 
continued  voyage  from  the  departure  of  the  vessel  out  until  her  return  home  ? 
The  act  does  not  confine  it  to  the  same  port  of  delivery  outwards,  but  embraces 
intermediate  voyages  from  one  port  to  another  before  her  return  home.  If, 
indeed,  the  vessel  afterwards  happened  to  go  upon  an  intermediate  voyage  in 
a  difierent  class  of  duties,  that  would  be  another  question ;  but  no  such  diffi* 
colty  arises  in  this  case ;  and  there  being  no  varying  duty,  this  must  be.con- 
aidered  as  the  same  voyage  out  and  home,  though  consisting  of  different  parts, 
within  the  meaning  of  the  acts.  And  this  decision  is  entirely  consistent  with 
the  construction  we  put  upon  them  in  the  former  case,  Gildart  v.  Gladstone^ 
llEast^675. 

Gross,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  The  only  question  is.  What  is  the  meaning  of  the  words, 
"  the  same  voyage  Itoth  out  and  home,"  for  which  one  duty  only  is  pnyable? 
This  was  a  Liverpool  ship,  the  owners  of  which  resided  there ;  and  »he  sailed 
from  thence  on  her  ontward  voyage,  which  was  a  voyage  from  Liverpool  to  Hali* 
fat  and  Demarara;  bot  the  argument  now  is,  that  the  voyage  to  Haiif 07  only  was 
her  outward  voyage,  and  that  her  proceeding  afterwards  to  Demarara  was  a  dif- 
ferent voyage  ont :  but  we  cannot  suppose  that  to  have  been  the  nieitning  of  an 
act  imposing  a  dock  duty  at  home  upon  the  same  vryage  out  and  home,  which 
must  mean  with  reference  to  the  port  oT  Liverpool,  which  was  the  ship's  home, 
and  for  the  use  of  the  docks  there.    To  hold  otherwise  would  be  to  say,  that 
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.thfire  could  only  be  t  voyage  out  lo  one  pofi  abroad.  Tbe  language  of  tbe 
Court  in  tbe  former  case  was  applied  to  a  sbip  Dol  belopging  to  Liverpool,  but 
domiciled  at  another  port,  which  after  leaving  Liverpool  witb  ^  cargo  might 
happen  to  go  several  intermediate  voyages  out  and  home  to  her  place  of  dom- 
icile, and  then,  return  again  to  Liverpool:  and  that  the  Court  beld  did  not 
privilege  her  to  sail  outwards  from  Liverpool  ^g&in,  upon  a  diatiuct  voysge  out* 
wards,  without  payment  of  a  new  duty.  The  inconvenience  suggested  is,  tbat 
a  ship  may  clear  out  to  tbe  nearest  port  to  wbicb  she  is  destined,  for  vbicb  the 
smallest  duty  is  payable,  and  afterwards  pursue  her  voyage  to  a  more  distant 

Krt,  for  which  a  higher  rate  of  duty  is  payable,  and  so  avoid  the.  higher  dqty  : 
t  it  will  be  sufficient  to  deal  witb  that  case  when  it  ariaes ;  that  may  require 
a  different  consideration  :  tbe  duty  may  be  collected  either  on  the  voyage  out* 
wards  or  homewards. 

Bayley,  J.  A  voyage  may  be  considered  as  the  same  voyage  out  and 
home,  though  the  ship  bring  home  a  cargo  from  a  diOereoi  port  from  that 
where  she  delivered  lier  outward-bound  cargo;  and  there  may  be  different 
stages  in  the  same  voyage  out  and  home.  The  crew  are  always  engaged  for 
the  whole  voyage  out  and  home  ;  and  the 'ship's  trading  to  different  ports  in 
her  progress  out  and  home  would  not  vary  the  contract  witb  ihem.  Novr 
here,  America  was  the  place,  within  the  description  of  the  act,  to  which  her 
outward-bound  cargo  was  sen^^  and  America  was  also  the  place  from  whence 
she  brought  her  homewart)  cargo;  and  it  made  no  difference  to  the  port  of 
Liverpool  whether  or  not  she  made  any  intermediate  voyages  to  different  parts 
of  America.  The  expression  alluded  to  as  falling  from  the  Court  in  giving 
judgment  in  the  former  case  related  to  the  supposed  case  of  a  ship  not  bdoog- 
ing  to  Liverpool,  but  coining  there  in  ballast,  and  carrying  out  a  cargo,  and 
then  going  intermediate  voyages  out  and.  home  to  and  from  the  place  to  which 
she  belonged,  and  then  returning  again  to  Liverpool 

Judgment  confirmed. 


Fenny  on  the  eeveral  Demises  of  Thomas  Matthews,  Edward 
Lewis  and  Charles  Lewis,  v.  Smart* 

19  East,  444.    Juna  S7, 1810. 

Afbrfettare  bj  tenant  for  years  in  levying  a  fine,  not  having  been  taken  advantage  of  bv 
tbe  entry  of  the  tben  reversioner  to  avoid  the  lease,  cannot  be  taken  advantage  o^ 
after  the  r^v^reion  hae  been  oonveyed  away,  to  recover  the  estets  in  ojeetment  At>m 
the  tenant,  upon  tbe  several  Uemiaea  pf  the  grantor  and  grantee  of  such  reversion. 

THIS  ejectment  veas  brought  to  recover  a  dwelling-house,  &c.  in  the  parish 
of  Caerwent  in  Monmouthshire ;  and  the  declaration  contained  three  counts 
on  the  demise  of  Thomas  Matthews,  laid  1st,  on  the  9th  of  December,  1790; 
2dly,  on  the  -2d  of  March,  1808;  and  3dly,  on  the  2d  of  December,  1808; 
and  counts  on  the  several  demises  of  Edward  and  Charles  Lewis,  both  Jaid 
on  the  2d  of  December,  1808.  At  the  trial  before  Bayley,  J.  at  Monmouth,  a 
verdict  was  found  for  the  plaintiflT,  subject  to  tbe  opinion  of  tbe  Court,  upon 
the  followingcase. 

In  1779,  Thomas  Matthews,  one  of  the  lessors  of  the  plaintiff,  (being  lord 
pf  the  manor  of  Caerwent  in  the  parish  oif  Caerwent,)  granted  a  lease  to  Mr. 
Attwood,  an  attorney, /or  99  years  determinable  on  three  lives,  at  a  reserved 
rent  of  Is.  per  annum,  of  part  of  the  waste  lands  of  the  manor  of  Caerwent, 
on  which  part  of  the  premises  in  dispute,  being  a  large  dvvelIing-4)ou8e  and 
garden,  pleasure  ground,  d&c.  were  erected  and  laid  out  by  Mr.  AttwowL 
The  three  lives  in  the  lease  were  Mr.  Attufood,  his  wife,  and  child,  of  whom 
Mrs.  Attwood  is  the  only  survivor.  In  Hilary  term»  1792,  a  fine  sur  coni^ 
aance  de  droit  come  ceo«  &c.  witb  procltmatioasi  wes  te^icKJl  iaC.  0.  ift  w|iif»b» 
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T.  B.  Bridgtn,  Esq.  mm  i^lnntiff;  tnd  tile  0nd  Charlei  Atiwsad  and  Marff 
bis  wife  were  dclittidtnU;  which  fine  eoitiprised  (he  premi«(e«  in  <|uesium, 
which  had  been  so  leaitd  by  Thomas  Mntihews^  tnd"  was  ietied  to  Mr.  Bridge 
an,  who  t>urcb««ad  the  preiniaM  at  that  time  from  Mr.  Aiivfo^d.  None  of  the 
letuora  of  the  plalnttff  had  any  knowledge  of  this  fine  ontti  some  time  after 
Tkomas  Maitkem$  had  eosfeyed  the  premises  in  <)ueation  to  Edward  and 
Charlm  Lems,  by  lease  and  reflate  of  the  4th  and  6th  of  Jic/y,  1808.  Mr. 
Bridgen^  the  purchaser  under  AttiMod^  paid  the  rent  reserved  op  to  1799. 
In  1808,  the  defendant  purchased  the  premises  from  Mr.  BHdgtn,  and  haa 
ever  aince  claiaaed  a  freehold  therein.  PreviioM  to  this  ejectment  being 
brooght,  an  actual  entry  was.  made(a]r  opon  the  premises  in  the  name  of  eacS 
of  the  lessors  of  the  piaintrff  to  avoid  the  fine.  The  question  was,  whether 
tbe  plaintiff  were  entitled  to  reeorer  I  If  not,  a  verdict  was  to  be  entered  ihr 
the  defendant.  ^ 

Palter,  for  the  plaintiff;  first  suted  the  defendant's  objection  to^  be,  that 
the  lessors  E.  and  C.  Lewis ^  who  were  the  purchasers  under  MtlUhews,  the 
other  lessor,  could  tiol  avail  themselves  of  the  forfeiture  of  the  tenant  for 
years,  incurred  by  levying  the  fine  at  the  time  when  Matthews  waa  seised  of  the 
reversion  ;•  and  that  Mathews,  the  only  person  who  could  have  entered  for  the 
forfeiture  before  his  conveyance  to  the  Lewises ,  could  liot  enter  for  it  after 
he  had  parted  with  the  reversion :  for  that  a  forfeiture  of  tenant  for  years 
only  gives  a  right  of  entry  to  the  reversioner,  which  right  of  entry  cannot  be 
conveyed,  and  ther^Mre  the  grantee  of  the  reversion  cannot  take  advantage 
of  it  To  this  he  anawered,  that  in  the  case  of  a  forfeiture  by  tenant  for 
fears  in  levying  a  fine,  rio  entry  was  necessary  to  avoid  the  term^  as  it  would 
nave  been  to  avoid  the  estate  of  a  freehold  of  a  rent  for  life.  Mr.  Justice  Blach' 
$iaiu,2  Vol.  Com.  275,  lays  it  down generaHy,  that  the  forfeiture  accrues t/^n 
the  discovery  of  it ;  and  in  Ptmnanfa  ca8e(6)  the  period  of  such  discovery  was 
bdd  to  be  material  and  issuable :  but  adtstmction  is  there  taken  in  the  fifth  resolu* 
tion,  between  a  leaae  for  life  and  a  lease  for  years :  if  the  latter  be  Aiadeon  Condi« 
tion  that  if  theleasee  do  or  omit  some  collateral  act,  the  lease  shall  be  void ;  there, 
if  the  lessor  grant  over  the  reversion,  and  afterwards  the  condition  be  broken, 
the  grantee,  thouffh  a  alranger,  shell  take  the  benefit  thereof;  for  tKe  lease  is 
•0k/,  and  net  poidabh  by  re-^ntry:  but  if  the  lease  be  made  for  life,  with  such 
ccmdition,  there  the  crantee  shall  pever  take  benefit  of  it ;  for  the  estate  for 
life  doth  ndt  determine  before  entry,  and  entry  ovr  reentry  in  do  case  by 
the  comnMn  law  can  be  given  to  a  stranger.  The  same  distinction  is  taken 
m  Maiihew  Mtmnmg^s  case,  8  Rep.  95,  b.  and  in  Co.  Lit.  214,  b.  215,  a.  and 
Lord  CSs^e  in  the  latter  place  also  states  another  diversity  between  conditions  in 
deed  and  in  Imt;  and  pots  the  case  of  a  lease  for  Hfe,  to  which  there  is  a  con*' 
ditioa  in  law  annexed,  that  if  the  lessee  make  a  greater  estate,' dec.  the  lessor 
may  enter ;  and  he  says,  that  of  this  and  the  like  conditrons  in  law  which  give 
an  entry  to  the  leaser,  not  pnly  the  lessor  and  his  heirs  shall  take  l>enefif ,  but 
alao  his  assigaee,  and  the  lord  by  escheat,  "every  one  for  the  condition  in  law 
broken  in  ibeir  own  time."  This  laftter,  it  is  to  be  observed,  is  said  of  a  free* 
bold  interest  determinable  only  by  entry.  Again,  Lord  Coke  says,  there  is  a 
diversity  betweei>  the  common  law,  of  which  Littleton  wrote,  and  the  law  at 
this  day  by  force  of  thestat.  S^  H.  8.  c.  34  ;  that  by  the  common  law  no  gran^ 
tee  of  a  reveraion  could  lake  advantage  €>f  a  re-entry  by  force  of  any  condi« 
tion :  bet  now  by  that  statute,  all  graneees  or  assignees  of  reversions  rnay  havd 
the  like  advantages  against  the  lessees  by  entry  fur  non-payment  of  rent,  ot 
for  diYing  of  waaiev  or  other  forfevture,  and  shall  also  have  the  like  benefit  and 
remedies  by  action  only  for  not  performing  of  other  conditions  nnd  covenants, 
&&  eapressed  in  their  leaaes,  aa  the  lessors,  or  grantors,  <»r  their  heirs  might 
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(a)  The  «ntry  was  in  fact  made  in  ffovember,  1806. 

(b)  3  Rep.  65,  and  U Estrange  v.  TnnpUy  1  Sid.  90,  and  Buckltr  v.  Hardy,  Cro.  Elia. 
450,  585,  were  alio  referred  to. 
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hive  had.  But  this  sittute  does  not  affect  coDditiont  in  law;  and  ivhat  waa 
said  in  Eyre's  case,  Moor^  52,  against  the  sacceaaor  of  an  eedestastical  person 
taking  advantage  of  a  condition  in  law  broken  by  a  lessee  for  years  in  the  tiase 
of  his  predecessor,  roust  be  taken  with  reference  to  this  statute.  Here  then 
it  was  a  condition  in  law  annexed  to  AUwmhPs  estate  for  90  years,  that  he 
should  not  levy  a  fine;  and  having  le^ed  it,  hie  estate,  which  waa  only  a  chat- 
tel interest,  wan  absolutely  avoided  and  ceased  altogether ;  and  it  noC  being 
necessary  to  avoid  it  by  entry,  as  iu  the  case  of  a  freehold,  the  grantee  of  the 
reversion  may  take  advantage  of  it  at  any  time,  as  soon  aa  the  fiH-feiture  is  dis- 
covered. And  if  this  distinction  hold  with  regard  to  a  condition  in  deed  an- 
nexed to  the  grant  of  a  term  of  yeara,  a  fortiori  k  should  hold  in  the  case  of 
a  condition  annexed  to  such  an  estate  by  law,  to  which  greater  effect  ought  to 
be  given.  [Barley ^  J.  Must  not  the  necessity  of  an  entry  depend  upon  the 
wording  of  the  condition?  If  the  words  be,  that  upon  the  doing  of  such  an 
act,  the  reversioner  may  enter,  there  most  be  an  entry  to  avoid  the  estate :  but 
if  the  estate  be  granted  upon  condition,  that  if  the  grantee  do  aueh  an  act, 
the  estate  shall  thereupon  immediately  cease  and  determine,  there  no  cntrj 
is  necessary.] 

AbboU,  tx>ntra,  said  that  the  line  of  a  tenant  for  years  continuing  in  posses- 
sion ana  paying  rent,  being  described  in  the  books(a)  as  a  mere  nuNity,  like 
the  fine  or  a  copyholder,  no  injustice  could  be  worked  by  it,  and  therefore  no 
injustice  will  be  done  by  suffering  the  tenant  to  continue  in  possession  to  the 
end  of  the  lease ;  which  was  all  that  he  now  claimed.  [But  this  proposal  not 
being  acceded  to;]  be  contended,  that  no  advantage  could  now  be  taken  of 
the  forfeiture,  which  happened  in  the  time  of  Motthnn^  the  former  reversioner, 
w^o  has  since  granted  the  reversion  to  the  Ltwins,  LitiUton,  s.  347.  Co. 
Lit.  214,  b.,  says,  that  no  entry,  nor  re-entry,  which  b  the  same  thing,  may  be 
reserved  or  given  to  any  person,  but  only  to  tlie  donor  or  lessor,  or  to  their 
Jieirs;  and  aucb  re-entry  cannot  he  given  to  any  other  person.  And  then  he 
puts  the  case  if  one  let  to  another  for  life  by  indenture  rendering  rent :  and 
for  defauJt^of  payment  a  reentry,  dtro, :  if  the  rent  be  behind,  the  grantee  of 
the  rereralon  may  distrain  for  it,  but  may  not  enter  and  nust  the  tenant,  as  the 
lessor  or  his  heirs  might  have  done  if  the  reversion  had  continued  in  them. 
"  And  in  this  case  tkt  emirf  is  i^kem  mfiay  for  ever:  for  the  grantee  of  the 
reversion  cannot  enter,  canoa  ^fua  supra:  and  tlie  lessor  or  hia  heirs  cannot 
enter :  for  if  the  lessor  might  enter,  then  he  ought  to  be  in  his  former  state, 
&c. ;  and  this  may  not  be,  because  he  hath  aliened  from  him  the  reversion." 
The  distinction  taken  as  to  estates  avoided  upon  condition  broken,  without 
entry,  refers  to  conditions  in  deed^  where,  bj  the  express  terms  of  the  deed  the 
estate  is  declared  to  cease  and  be  void  on  breach  of  the  condition.  But  this 
is  a  breach  of  a  condition  in  law,  which  the  party  may  or  may  not  take  advan- 
tage of;  and  if  be  do  not,  the  estate  continues  in  law,  .and  the  grantee  cannot 
afterwards  enter  for  the  forfeiture.  None  of  the  cases  of  entry  fer  forfeiture 
distinguish  l^tween  terras  for  years  or  for  life.  Every  one  Lord  Coke  says, 
Co.  Lit.  215,  a.^  shall  take  advantage  of  the  condition  in  law  broken  in  kis 
$ion  tim.  3  Com..  Dig.  Porfeiture,  A.  6  d&  7,  statea  that  "  entry  for  a  forfeit* 
ure  ought  to  be  by  him  who  is  next  in  reversion  or  remainder  after  the  forfeit* 
ed  estate — as  if  a  tenant  for  life,  or  tftars^  commit  a  forfeiture,  he  who  has  the 
immediate  reversion  or  remainder  nught  to  enier,"  &c.  and  cites  1  Rol.  857. 
L  45.  50.  858. 1.  5.  *^  But  he  in  the  next  remainder  .or.  reversion  shall  not 
enter  for  the  forfeiture,  if  his  estate  do  not  continiie.  In  Johns  t.  WkiitUi^, 
8  Wils.  127 — 140,  where  the  question  arose  upon  the  breach  €»f  a  condition  In 
a  lease  for  years,  the  Court  held  that  the  lessor  waa^  bound  td  enter  for  aueh 
condition  broken  during  the  continnance  of -the  lease ;  that  is  in  efifect  during 
the  continuance  of  hia  estate  in  the  reversion.    And  in  Lady  Montague^ s  case, 

(a)  Ftrmer's  case,  3  Rep.  T7,  b.  79,  a,  b. 
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Cro.  Jac.  301,  it  was  expressly  held  in  the  case  of  a  copyholder,  that  if  a  for- 
feiture were  incarred  hy  leasing  for  ten  years,  and  the  lord  of  the  manor  in 
whose  time  the  forfeiture  wa^  committed  died  before  bis  entry  or  seizure,  the 
reversioner  could  not  take  advantage  of  the  forfeiture  committed  before  her 
time.  And  the  same  point  was  ruled  in  Roe  d.  Tarrant  t.  Htliier,  3  Term 
Rep.  162,  with  the  exception  of  cases  where  the  act  of  forfeiture  destroys  the 
estate  of  the  lord :  but  here  the  fine  by  tenant  for  years  continuing  in  posses- 
sion and  paying  rent  could  have  no  such  operation.  Id  Goodright  t.  Forrester^ 
8  East,  55'i,  this  Court  held,  that  a  right  of  entry  for  a  forfeiture  was  not  de* 
Tiseable :  then  if  not  de? iseable,  it  is  not  assignable.  [Lord  EUtnberougk,  C. 
J.  To  hold  the  lease  to  be  abeololely  avoided  by  the  levying  of  the  fine,  with*- 
out  the  entry  of  the  lessor  to  take  advantage  of  the  Ibrfeiture,  might  in  some 
instances  be  prejodicia}  to  the  lessor  himself;  as  if  the  lease  turned  eut  not  to 
be  beneficial  to  the  lessee,  who  might  wish  to  get  rid  of  it]  He  concluded 
by  observing,  that  where  it  is  made  a  question  in  the  books,  who  mof  mier^ 
that  must  now  be  taken  to  mean  who  baa  the  right  to  enter,  and  asseru  it  by 
action ;  for  actual  entry  is  now  only  held  necessary  to  avoid  a  fine  with  proc* 
lamations. ' 

Puller,  in  reply,  insisted  that  the  breach  of  this  condition  in  law  avoided  the 
esute  without  an  actual  entry :  and  that  where  Lord  Coke  says,  that  every  one 
should  take  advantageof  the  condition  broken  in  his  own  time,  that  roost  mean 
with  reference  to  what  he  had  said  before  of  the  breach  of  such  a  condition  an- 
nexed to  an  estate  for  life,  where  ao  entry  is  neceesilry.  The  same  answer  wiH 
apply  to  the  case  of  the  copyholder,  who  holds  at  least  for  life.  [Ldrd  Ellen^ 
borough,  G.  J.  His  esUte  is  held  only  at  the  will  of  the  lord.]  In  efiect  it  is 
for  life,  unless  he  incur  a  forfeiture.  Then  it  cannot  be  prejudicial  to  the  lord 
to  hold  the  estate  to  be  avoided  without  entry,  as  it  is  always  in  his  power  to 
avail  himself  of  the  forfeiture  or  not,  at  his  option ;  and  if  be  did  not,  it  could 
not  be  permitted  to  the  tenant  to  set  up  his  own  wrongful  act  against  the  lord. 

Lord  Ellbnborouoh,  0.  J.,  after  consulting  with  the  rest  of  the  Court,  said, 
that  at  present  it  appeared  to  them  as  if  an  entry  by  the  lord  were  necessary  to 
Avoid  the  lease;  but  that  they  would  look  into  the  cases  and  mention  the  mat^ 
ter  again,  if  in  the  mean  time  the  lessors  of  the  plaintiff  would  not  accept  the 
terms  offered.  And  on  the  next  day,  his  Lordship  said,  that  they  could  not  find 
any  ease  which  established  a  difierence  between  tenant  for  life  and  tenant  for 
years,  as  to  the  necessity  of  an  entry  to  avoid  their  estates,  in  case  of  a  forfeiture 
incorred  by  the  levying  of  a  fine,  but  atf  entry  was  necessary  against  both ;  and 
none  having  been  made  to  avoid  the  lease  in  the  present  case  in  the  time  of  the 
then  reversioner,  the  plaintiff  was  not  entitled  to  recover.  Thii  mischief,  he 
added,  would  be  enormous,  that  a  tenant  should  be  able  to  get  rid  of  a  burthen- 
some  lease.at  any  time  by  his  own  wrongful  act  in  levying  a  fine  of  the  premises. 

Postea  to  the  defendant^o) 

(•)  Vide  Co.  Cop.  t.  60.  ^  Regalorly  it  ia  true,  tbst  none  eaa  take  benefit  of  a  forfeit- 
nre  but  he  that  ia  lord  of  the  manor  at  the  time  of  the  forfeiture  :  and,  tberefere,  if  a 
copyholder  maketh  a  feoffment,  and  then  the  lord  alieeeth,  neither  the  grantor  nor  the 
graotee  can  take  benefit  of  this  ferfeiture  i  fer  neither  a  right  of  entry  nor  a  right  of  ac- 
tion can  ever  be  transferred  from  one.to  another.  And,  therefern,  if  a  freeholder  alien- 
ate  in  mortmain,  and  then  the  lord  cranteth  away  hia  aeigoory,  neither  the  one  nor  the 
other  can  ever  uke  benefit  of  thia  ferfehure." 
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Weall  t\  William  Kiiig  and  Henry  KiDg. 

X2  East,  452.    June  37, 1810. 

U^DB  a  ieeltnUiMi  in  caM^  atttging  a  Asfstic  l»  hava  baaB  aflTaatad  ttpott  tba  dlaiatiff  bf 
ai«aDi  of  A  warraniy  mada  by  iwo  dafaD^a^li  afOD  ^joimi  «la  Ut  bitt  by  boih,of  «baap^ 
their  joiat  pioperty,  tba  plaintifi*  cannot  recover  upon  proof  of  a  contract  of  sale  and 
warranty  by  one  only  as  of  bii  separate  property  j  tne  action,  though  laid  in  tort,  being 
ftunded  on  the  joint  contract  alleged. 

THE  plMStiar  deetoed,  that  on  the  10th  oC  OcUber,  1S05,  the  defendaiifii 
at  WtykilL  Fak  eatpoeed  to  ade  iwa  tendred  South  Oowm  lambs  as  and  lot 
stock,  i  a.  soand  lamfbs,  asd  thereopon  the  plaintiff  bargakud  mkk  ike  defatd" 
oRis  for  the  said  larobs^  as  and  for  stack,  1. 1.  sonnd  kmba^  at  and  for  s  cer« 
taio.  price  to  be  therefore  paid  by  the  plaintiff  to  the  defendanCa  for  the  ssane ; 
and  the  defendants  by  then  and  there  fakady  and  fraudulently  wsrrsntiag  the 
said  lambs  to  be  stock,  c.  e.  soond  lambs,  then  and  there  folsdf ,  fniudaleotly, 
and  deceitfully  sold  the  said  200  South  Dawn  lambs  to  the  plaintiff,  as  and  for 
stock,  t.  e.  sound  lambs,  for  a  large  price,  to  wit,  400/.,  which  was  afterwards 
paid  by  the  plaintiff  to  the  defewlaBU  for  the  aane :  whereas  in  fact  the  said 
lambs,  at  the  tiipe  of  the  sale  awd  warranty  of  them,  as  aforesaid,  were  not 
stock,  L  e.  sound  lambs,  but  were  unaomad  aiid  affiieted  with  the  rot ;  by  means 
whereof  97  of  them  died,  and  the  real  became  useleaa  to  the  plaintiff;  and 
the  plaintiff  lost  the  price  and  expected  profit  of  them,  d&c.  There  were 
other  counts  laying  the  contract  in  difletent  wsys,  but  all  of  them  charging  it 
as  n  joint  contract  made  by  the  defendants  with  the  plaintiff.  The  defendants 
pleaded  nal  gmiiip :  and  at  the  trial  before  Heathy  J.  at  Croydon,  the  plain* 
tiff  proved  a  warranty  to  the  eflect  above  stated,  mwle  by  the  defendant  Henrf 
King:  but  there  was  no  evidence  to  afibct  the  other  defendimt,  WiOiam 
King :  oo  which  it  was  objected  by  the  defendant's  counsel,  that  the  evidence 
did  not  maintain  the  deelaratien.  To  whtcli  it  was  answer^i,  that  the  actioa 
arose  ofi  the  iorif  and  not  on  the  eoniratt,  fiet  the  learned  Judge  allowed 
the  objection,  and  nensoiled  the  plaintiff;  stating^  that  in  his  constdesation  of 
the  case^  if  that  reasoning  were  tepsevsil,  every  breach  of  promise  might  be 
eonverted  into  a  tort.  I^dA  further,  that  if  tbia  declaration  ooukd  'lie  oonsi* 
dared  as  laid  in  tort  founded  on  a  contract,  be  shoold  liave  submitted  the  case 
of  Oot^M  V.  Rodnidg^  and  OfAers,3  Eaat,  02,  on  which  the  plaintiff's  counsel 
principally  relied,  for  the-  reconsideration  of  the  Court  of  K^  B^  how  for  the 
same  could  he  reconciled  with  the  eases  of  BrisOno  v.  Wright,  Doni^.  665». 
and  BoBon  v.  Sanford,  Skin.  278.  Salk.  440;  more  especially  aa  the  Cotirtof 
Common  Pleas  had  lately,  in  the  two  cases  of  Powell  v.  Loyton,  2  New  Repw 
S65,.and  Afanr  v.  Roheri$,{a)  decided,  after  mature  consideration,  against  the 
authority  of  Govett  v.  Radoidgey  under  aimtlar  ctrcumstancea.  A  rule  nisi 
was  afterwards  obtained  by  QtiaTow,  in  last  Mithutboos  term,  for  setting  aside 
the  noftsnit,  which,  in  Eoster  term,  wms  ojiposed  by  Maoryai  and  Lowes,  and 
supported  by  Oarrow  and  'Bfpivasse,  I  was  not  present  in  court  at  the  time 
when  the  case  was  argued;  but  the  subject  seems  to  have  been  exhausted  in 
the  reports  of  the  cases  before  referred  la  And  after  time  taken  by  the  court 
to  consider  of  the  case,  and  of  the  conflicting  authorities. 

Lord  Ellenborough,  C.  J.  now  delivered  judgment. — 

This  was  an  action  against  the  two  defendants  for  deceit,  stated  to  have  been 
committed  in  a  joint  sale,  alleged  in  the  declaration  to  have  been  made  by 
them,  of  some  sheep,  their  joint  property,  and  to  have  been  warranted  by  them 
to  be  stock  or  sound  sheep,  and  which  proved  to  be  unsound :  and  the  question 
is,  whether  the  nonsuit,  which  proceeded  on  the  ground  of  there  being  no  evi- 

(a)  2  New  Rep.  454,  and  vide  ante,  89,  8.  C. 
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dence  in  Mb  case  to  affect  WilUam  King,  one  of  the  defetidnnts,  be  main- 
tainable? The  argument  on  the  part  of  the  defendant  has  been,  that  this  is  an 
action  founded  on  the  tori;  that  torts  are  in  tlieir  nntiir^  several ;  and  that 
in  acliooa  of  tort  one  defendant  may  be  acquitted,  and  otbeirtf  found  guilty. 
This  is  unquestionably  true,  but  still  is  not  sufficient  to  decide  the  present 
question.  The  declaration  alleged  the  deceit  to  have  been  effected  by  means 
of  a  warranty  made  by  both  the  dffendanH  in  the  course  of  ^  joint  sale  by 
them  both  of  sheep,  their  joi«^  property.  The  joint  contract  ibus  described  is 
the  fouudation  of  the  joint  warranty  laid  in  the  declaration,  and  essential  to  its 
legal  existence  and  validity :  and  it  is  a  rale  of  law,  that  the  proof  of  the 
contract  must  correspond 'with  the  description  of  it  in  all  material  respects: 
and  it  cannot  be  questi<med,  that  the  allegation  of  a  joint  contract  of  sale  was 
not  only  material,  but  essentially  necessary  to  a  joint  warranty  alleged  upon 
record  to  have  been  made  by  the  supposed  sellers,  by  whutever  circumstances, 
and  in  whatever  action,  be  the  safne  debt,  assumpsit,  or  tort,  the  allegation  of 
a  contract  becomes  necessary  to  be  made ;  and  such  allegation,  or  any  part  of 
it,  cannot  (as  bere  it  certainly  cannot)  be  rejected  as  mere  surplusage :  such 
aliegatioo  requires  proof  strictly  correepondtng  therewith  :  it  is  in  its  nature 
entire,  and  indivisible,  and  must  be  proved  as  laid  in  all  material  respects.  We 
prefer  decidinj^  this  case  npon  a  principle  whicli  ia  certain  and  universal, 
rather  than  by  a  reference  to  any  eases  either  of  donbtful  authority,  or  in  which 
the  particular  facts  may  seem  to  afford  a  special  rule  of  construct  ion. -^Iri  this 
ease  a  joint  contract  was  necessary  to  be  laid,  in  order  to  maintain  the  ground 
of  action  as  stated  upon  the  record ;  and  being  so  laid,  and  not  being  proved, 
the  plaiutiff  was  properly  Donsttited.(l)  Rule  discharged. 


Right,  on  the  Demise  of  Harriett  Phillipps,  and  others,  v. 

Smith. 

12  East,  456.    June  27, 1810. 

tinder  a  devise  totrufteei,  their  heirn,  &c.  of  freehold  and  leasehold  eatate,  oo  trust  to 
permit  and  tufer  the  testator* s  wife  to  receive  and  take  the  rents  and  profits  until  his  snm 
gkould  aUain  21,  and  then  to  the  use  of  his  son  in  fee  :  and  a  devise  of  other  lands  to 
the  triisteea,  apoo  iniat  to  receivS  the  rents  and  proika  till  bis  aon  attained  21 ;  and  in 
the  mean  time  to  apply  the  pro6u  In  discharging  the  interest  of  a  bond  of  300U/.  |.  and 
on  the  son's  attaining  21,  upon  trust  by  tale,  lease,  or  mortgage  of  the  last  mentioned 
premises,  to  riise  the  3000/^  and  discharge  the  bond;  and  subjtict  thereto,  to  the  use  of 
nie  son  in  fee  on  Ms  attaining  21 :  and  a  third  devise  of  other  lands,  and  the  residue  of 
bis  real  and  personal  estate,  to  the  use  of  the  same  trustees,  in  trust,  hr  sale,  lease,  or 
mortgage  of  thie  samov  to  raiae  300(M.  and  pay  il  to  his  daughter  Elixaheth  ;  and  after  , 

(1)  The  case  in  the  text  affords  a  fair  inference,  thai  if  the  plaintiff  had  been  able  to 
proves  joint  contract,  whicli  he  had  stated,  be  would  have  been  entitled  to  recover  ;  but 
whether  it  woaJd  be  oa  the  ground  that  the  declaration  was  laid  in  contract  simply,  or  that 
the  declaration  was  laid  in  tort  founded  on  a  contract,  and  that  such  contract  must  be  proved 
as  stated,  the  opinion  of  the  court  does  not  decide.  If  the  former  was  the.  true  grouod 
this  case  must  be  considered  as  overruling  that  of  Govett  v.  Badnidge  Sf  al,  3'  East,  62: 
If  the  latter,  there  is  no  inconsistency  in  the  Two  cases.  It  ought  to  be  observed,  howev- 
er, that  in  Foweil  v.  Layton^it  New  Re|).  365,  and  Af«x  ▼.  l}o/»«ft#  ^' a/. '2 New  Rep. 
454,  the  court  of  Common  Fteas  are  explicit  in  oonsideriug  the  declaration,  in  each  of 
those  cases,  as  laid  in  contract,  though  the  action  wos  in  form  of  torL  In  Conneitieut^ 
declarations  in  the  form  of  tort,  stating  the  injury  to  have  been  effected  by  means  of  a. 
contract,  have  been  sustained.  Stoyell  ▼.  WestcoU^  2  Day  4ld.  Bulkley  v.  Storer^  2  Day 
5SI.  But  the  objection  In  those  eases  was  not,  as  m  the  test,  that  the  plaintiff  had  fail- 
ed in  proving  the  contract  atated,  but  was  taken  after  verdict  on  the  ground  of  a  miitjoin- 
der  of  actions^  and  the  same  judgmeat  might  have  been  given,  whether  the  court  were 
of  opinion  with  the  King's  Bench  in  Gowett  v.  Radnidge  ^  al.  that  the  declaration  wai 
laid  in  tort  arising  out  of  a  contract,  or  with  the*  Common  Pleas  in  Powell  v.  LaytOHf  and 
Htc  V.  Boherto  ^  ml.  that  it'  wai  wholly  laid  in  tort :  ibr  in  neither  point  of  view  would 
there  Imvo  been  a  AMyoladf  ?  ef  aolioiia. 
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payiiMiit  thereof,  ebeoluteW  to  eell  end  dispoee  of  eo  mueb  of  the  residue  of  hie  eeid 
lands,  &CJC.  as  they  should  think  proper  to  raise  money  to  pay  bis  debts,  levies,  and 
fbneral  expenees;  and  then  upon  trust  to  pay  the  interest  and  produce  of  bis  real  and 
personal  estate  to  his  then  wife,  for  the  maintenance  of  herself  and  two  children, 
till  the  latter  should  attain  81,  if  she  continued  hie  widow  ;  but  if  not,  then  for  tbe 
benefit  of  the  two  children  till  91,  and  then  to  tranefcr  to  those  children  such  residue ; 
with  fbrther  trusts,  if  either  or  both  of  them  died  under  31,  with  n  Proviso— *^  that  it 
*' should  be  lawibl  for  the  troatees,  and  the  surtrivor,  at  any  time  or  times,  tiU  all  the 
^  said  lands,  &c.  devised  to  tbeni  skawtd  aetwdly  become  vtHed  in  any  other  per  eon  or 
**  persons  ky  eirfire  tff  Ae  sot/I,  or  ^ntU  ike  same  or  ony  port  thereof  ehotdd  be  okoolmtety 
**  sold  me  ef^cMtd,  to  lemee  the  jome  or  emypoH  ihoreof^**  tbe  any  term  of  yean  not  ex- 
ceeding fourteen,  at  the  best  rent  :-- 
Held,  that  tbe  devise  to  the  first  clause  to  the  trustees,  upon  trust  to  permit  and  eufer  the 
teetator*e  wife  to  reeeioeand  take  the  rente  and  profits  or  tbe  lands  there  described  until 
hU  son  aCtemed  21 ,  Tested  the  legal  estate  of  those  lands  in  her,  and  was  not  affected 
by  the  subsequent  leasing  proviso  giveo  to  the  tmsteee,  which  was  oopfined  to  preoai- 
ses  originally  vested  in  them  as  trustees,  or  oyer  which,  when  afterwards  becoming 
vested  in  othen,  the  trustees  retained  a  power  of  sale,  ^. 


THIS  was  an  action  of  ejectment  brought  to  recover  poasessioa  of  a  i 
auage  and  tenement  m  Si,  Siepketu  by  Lamneeitam^  in  the  county  of  ComwdiL 
Tbe  declaration  contained  three  demiaee,  1.  by  Hwrruit  Fkiiiifps^wiiovr,  Sir 
J0km  Ktnnaway,  Bart^  R.  Kgnnaway,  and  E.  Wimlam ;  2.  by  T.  J.  PhilHpps, 
and  3.  by  Harriett  Pkiliippi  alone.  At  the  trial  at  Bedbtn  a  verdict  waa 
foand  for  the  plaiatiff  on  the  third  demiae,  aabject  to  the  opinion  of  tbe  Coort 
on  tbe  fdlowinff  case. 

Thmnas  PhvUpp^  being  seised  in  fee  of  the  premises,  devised  tbe  same  as 
follows;  "I  devise  unto  Sir  John  Kcnnaway^  Bart,  R,  Kennaway,  and 
"  jR.  Winslme^  clerk,  their  heirs,  executors,  administrators,  and  assigns,  all 
**  my  freehdd  and  leasehold  messuages,  lands,  dtc.  in  tbe  parish  of  St.  SepAen, 
"  in  tbe  county  of  CanuoaU^  (including  the  premises  in  question,)  upon  trust 
*'  t9  permit  and  suffer  my  wife  (tbe  lessor  of  tbe  plaintiff  in  tbe  tbird  demise) 
"  to  receive  and  take  the  rents  and  profits  tksreof  until  my  son  Thomas  PhilUpps 
**  shall  attain  the  age  of  21  years ;  and  from  and  after  bis  attaining  that  age» 
"  then  upon  trust  and  to  and  for  ^As  «m  of  my  said  son  Ifhomas^  his  heirs,  ez- 
''  ectttors,  d&c.  during  all  my  estate  and  interest  therein  respectively.''  Tbe  tea* 
tator  then  devised  Cb  bis  said  trustees  and  their  heirs  and  assigns,  as  follows, 
viz.  "AH  my  messuages,  lands,  and  bereditanieots,  then  lately  purchased 
"  by  me  in  the  parish  of  Saint  Thomas^  near  Launceston:  upon  trust  never- 
'**  theless  to  receive  the  rents  and  profits  thereof  until  my  said  eldest  son  Thomas 
**  shall  attain  the  age  of  21  years,  and  pay  and  gpply  the  same  in  the  mean 
"  time  in  discharge  of  the  interest  to  become  due  on  my  bond  for  3000/.  And 
"  when  my  said  spn  shall  attain  the  age  of  21  years,  then  upon  trust  that  they, 
"  my  said  trustees,  shall  by  saky  lease^  or  mortgage  of  all  or  any  part  of  the 
"  said  last-mentioned  lands,  as  they  my  said  trustees  shall  think  proper,  raise 
"  and  levy  tbe  sum  of  3000/.,^  and  apply  tbe  same  in  discharge  of  the  princi- 
'!  pal  monies  due  on  the  said  bond  :  and  after  raising  and  payment  of  the  said 
'^  3000/.,  and  subjea  and  chargeable  thereto,  I  give  and  devise  the  said  last- 
**  mentioned  messuages,  lands,  &c.  unto  and  to  the  use  of  my  said  eldest  son, 
"  on  liis  attaining  such  age  as  aforesaid,  and  his  heirs  for  ever."  The  testator 
then  devised  to  the  same  trustees  ^  all  iky  messuages^  lands,  tenements,  and 
**  hereditaments,  of  what  nature  or  kind  soever,  situate  in  Tiverton,  tn  the  roun- 
"  ty  of  Devon,  or  elsewhere  in  the  counties  of  Devon  or  Cornwall,  {except  as 
*'  ^foresaid,)  and  also  all  tbe  messuages,  lands,  &c.  whether  freehold,  copy- 
"  holdyoi*  leasehold,  which  I  am  lately  become  entitled  unto,  under  the  willof 
*'  my  late  father,  and  tbe  residue  of  all  my  real  and  personal  estate  and  effects 
"  whatsoever,  subject  to  socb  ^charges  and  beumbrainces  as  are  now  afiecting 
'*  the  same,  to  hold  the  same  unto  and  to  the  use  of  them  the  said  trustees,  their 
"  heirs,  executors,  administrators,  and  assigns,  upon  trust  nevertheless  that  they, 
'*  my  said  trustees,  shtdl,  at  any  time  after  my  decease^  either  by  salOf  leau^  or 
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*^  mmigagt  of  ail  and  0b0ty  or  anjf  9f  mjr  ioid  freehold,  e&pykold,  or  leasehold 
*'  nuisuages,  lands,  &o.  or  any  part  thereof  respeetively  by  me  laetly  herein- 
*'  before  given  and  devised  to  them  my  said  trustees,  as  aforesaid,  as  they  shall 
"  think  proper,  raise  the  said  sum  of  9000/.,  and  pay  the  same  to  my  daughter 
"  EHxabeih  PaHence^  in  discharge  of  a  legacy  given  to  her  by  the  will  of  Sir 
"JoMikan  Philips  ;  and  after  payment  thereof,  shall  absohOely  iell  anddiu 
**  pose  of  all  or  any  part  or  parte  of  the  retidue  of  my  said  messuages,  lands, 
'*  tenements,  and  hereditaments,  at  suth  time,  and  in  such  manner  also,  as  they 
*'  my  said  trustOes  shall  think  proper ;  and  shall  pay  the  clear  residue  of  the 
"  monies  to  arise  by  such  sale  in  discharge  of  my  debts,  funeral  expences,  tod 
"  legacies :'  and  upon  trust  to  pay  the  interest,  dividends,  and  prOKduoe  of  my 
"  said  real  and  persona]  estate,  after  payment  of  such  tncumbrances,  and  my 
*'  d|bts,  funeral  expences,  and  legacies,  as  aforesaid,  unto  my  said  wife,  for  the 
''  better  support  of  herself  and  her  children  nntil  my  two  children  by  her  shall 
"  respectively  attain  the  age  of  21  years,  if  my  said  wife  shall  so  long  live  and 
''•continue  my  widow :  but  if  not,  then  opon  trust. that  they  my  said  trustees 
"  shall  pay  the  income  and  produce  of  the  residue  of  my  said  real  and  personal 
"  estate  unto  and  for  the  benefit  of  my  said  two  children,  by  my  present  wife, 
"  as  my  said  trustees  shall  think  proper,  till  such  children  shall  attain  such  re- 
''  speetive  ages  as  aforesaid ;  and  then,  upon  trust  to  pay,  assign,  convey,  and 
**  transfer  all  the  residue  of  my  real  and  personal  estate,'  subject  as  aforesaid, 
**  unto  my  said  two  children,  their  heiirs,  executors,  6lc.  equally  between  them 
**  as  tenants  in  common  :*  or  if  either  such  children  shall  die  under  that  age, 
**  then  to  the  survivor  of  them,  his  or  her  heirs,  executors,  &c.  on  his  or  her 
''  attaining  such  age  as  aforesaid.  And  if  both  my  said  children  by  my  pres- 
"  ent  wife  shall  die  under  21,  then  upon  trust  to  pay  the  d&nr  income  and 
**  produce  of  th6  residue  of  my  said  real  and  personal  estate  to  ray  said  wife 
''for her  life;  and  after  her  decease, to  pay  and  transfer  the  residue  of  my 
"  said  real  and  personah  estate  unto  my  son  7%nnas  and  my  daughter  ElixO' 
"  heth  Patience,  equally  between  them,  share  and  sharc^-^  aMke/  when  and  as 
"  they  shall  respectively  attain  the  age  of  21  years,  and  the  income  thereof  in 
"  the  mean  time :  and  if  either  of  such  last-mentioned  children  shall  die  under 
"  that  age,  then  to  the  survivor  of  them,  his  or  her  heirs,  executors,  d&c.  on 
'^  his  or  her  attaining  such  age  as  aforesaid."  Then  followed  this  provision. 
"  Provided  also,  and  I  do  hereby  direct,  that  it  shall  and  may  be  lawful  for  my 
"said  trustees,  and  the  survivors,  &c.  at  anytime  or  times  till  all  the  said 
"  messuages,  lands,  tenements,  and  premises  hereby  devised  to  them  upon  trust, 
"  as  aforesaid,  shall  actually  become  f>ested  in  any  other  person  or  persons  by 
**  virtue  of  this  my  will,  or  «R/t7  the  same  or  any  part  thereof  shall  be  absolutely 
**sold  and  disposed  of  as  aforesaid,  to  devise  and  lease  the  same  premises,  or 
"  any  part  thereof,  to  any  persons,  for  any  term  or  number  of  years  not  ex- 
'*ceeding  fourteen  years  in  possession,  and  not  in  reversion,  at  the  best  and 
"  most  reasonsble  rack  rent,  o&c.,  so  as  such  lease  or  leases  be  made  dispunish- 
"  able  of  waste :  and  that  the  lessee  or  lessees  do  execute  counter-parts  of 
"  such  leases  respectively."  The  testator  afterwards  died  seised  of  the  premises 
mentioned  in  the  third  demise,  leaving  all  the  lessors  of  the  plaintiff  him 
surviving.  If  the  plaintiff  were  entitled  to  recover  on  such  third  demise,  tlie 
verdict  was  to  stand  :  if  not,  then  a  nonsuit  was  to  be  entered. 

This  case  was  argued  in  the  last  terra,  by  A.  Moore  for  the  plaintiff,  and 
by  Courtenay  for  the  defendant.  The  argument  turned  upon  the  particular 
words  of  the  will  noticed  in  the  judgment  of  the  Court,  which  was  now  de- 
livered by 

Lord  Ellbnborougb,  C.  J. — ^Tfae  only  question  in  this  case  was,  whether 
Harriett  PhilHpps,  widow,  upon  whose  demise  the  plaintiff  had  recovered 
a  verdict,  took  the  legal  estate  in  the  premises  In  question  under  the  will  of 
Thomas  PhiUipps  7  By  that  will  Thomas  Phillipps  devised  to  Sir  John  KennO" 
way,  Bart,  and  othefs,Hheir  heirs,  execntors,  administrators,  and  assigns  all  his 
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freebol<i  and  leasehold  messuages,  6ic  in  St.  Stephen^  upon  trust  to  permit  ^ind 
suffer  his  wife,  the  said  Harriett  PhilUpps  to  receive  and  take  the  rents  and 
profits  until  his  son,  Tlwmas  JPhillipps^  should  attain  21 ;  and  upon  hia  said 
son's  attaining  that  age,  then  upon  trust  to  and  ibr  the  use  of  his  said  son,  bis 
heirs,  executors,  administrators,  and  assigns.  This  devise  includes  the  premi* 
ses  in  question,  which  are  freehold.  The  testator  also  devised  certain  other 
premises  to, Sir  John  Kennaway  and  the  others  before  named  with  him,  upon 
trust  to  receive  the  I'ents  and  profits  till  his  said  son  Thomas  should  attain  21, 
and  to  pay  and  apply  them  in  the  mean  time  in  discbarge  of  the  interest  on  & 
bond  for  3000/. ;  and  on  the  son's  attaining  21 ,  upon  trust,  by  sale,  lease,  or 
mortgage,  of  all  or  any  part  of  those  premises  to  raise  the  30007.,  and  subject 
thereto,  to  the  use  of  his  said  son  Thomas,  on  his  attaining  21,  and  his  heirs. 
The  testator  also  gave  certain  other  freehold,  copyhold,  and  leasehold  premises, 
and  the  residue  of  his  real  and  persoual  estate,  to  the  same  persons ;  to  hold 
the  same  unto,  and  to  the  use  of  them,  their  heirs,  executors,  administrators, 
and  assigns, 'upoQ  trust  that  they  should,  either  by  sale,  lease,  or  mortgage  of 
all  or  any  part  of  the  real  estate  raise  the  sum  of  3000/.,  and  pay  it  to  his 
daughter  Elizabeth  Patience,  in  discharge  of  a  legacy  given  her  by  Sir  John 
PhilUpps ;  and  after  payment  thereof,  to  sell  and  alMolutely  dispose  of  so 
much  of  the  real  estate  as  they  should  think  proper,  to  raise  money  to  pay  his 
debts,  funeral  expences,  and  legacies,  and  upou  trust  to  pay  the  interest,  divi- 
dends, and  produce  of  his  said  real  and  personal  Estate  to  his  wife,  for  the  bet* 
ter  maintenance  of  herself  and  her  children,  till  the  testator's  two  children  by 
her  should  attain  21,  if  she  should  so  long  continue  his  widow:  but  if  she 
should  not,  then  upon  trust  to  pay  the  income  and  produce  of  the  residue  of 
his  real  and  personal  estate  for  the  benefit  of  the  said  children  till  21,  and  then 
to  convey  and  transfer  to  them  such  residue :  with  further  trusts,  if  either  or 
both  of  tbem  should  die  under  21.  The  will  then  contains  a  proviso,  ''  that  it 
"  shall  and  may  be  lawful  to  and  for  my  said  trustees,  and  the  survivors  and 
''  survivor  of  them,  at  any  time  or  times,  till  all  the  said  messuages,  lands, 
''  tenements,  and  premises  hereby  devised  to  them,  upon  trust  as  aforesaid^ 
"  shall  actually  become  vested  in  any  other  person  or  perfpns  by  virtue  of  this 
"  my  will,  or,  until  the  same  or  any  part  thereof  shall  be  absolutely  sold  and 
''  disposed  of  as  aforesaid,  to  demise  and  lease  the  same  premises,  or  any  part 
"  thereof,  to  any  person  or  persons,  for  any  term  not  exceeding  14  years,  in 
*'  possession  and  not  in  reversion,  at  the  best  rent,"  dec.  It  was  admitted  upon 
the  argujment,  that  a  limitation  of  the  freehold  premises  to  trustees,  upon  trust 
to  permit  another  to  receive  the  rents  and  profits,  will  in  general  vest  the  legal 
estate  in  the  person  who  is  to  receive  the  rents  and  profits ;  and  Broughton  t. 
Langley  (Ld.  Ray.  873^)  is  an  authority  in  point  that  it  will.  But  it  was  con* 
tended,  that  the  power  of  leasing  in  this  will  distinguished  this  case  from  that 
of  Broughton  and  Langley ;  that  this  power  extended  to  the  premises  in  ques- 
tion, as  well  as  to  all  the  other  premises  devised ;  and  that  when  tlie  testator 
gave  the  trustees  this  power,  he  must  have  understood  that  he  had  before  given 
them  the  legal  est&te. — ^Upon  an  attentive  consideration,  however,  of  this  pro- 
viso, it  appears  that  it  does  not  extend,  and  was  not  meant  by  the  testator  to 
extend,  to  the  premises  in  question,  but  is  confined,  and  was  intended  to  be 
confined,  either  to  premises  which,  having  been  originally  vested  in  them  as 
trustees  under  the  will,  might  afterwards  become  vested  in  another  person  or 
persons,  or  to  those  over  which  the  trustees  had  power  of  sale  given  to  them : 
And  if  the  intention  were  in  this  respect  even  doubtful,  it  would  be  sufficient 
for  the  plaintiff;  because  the  devise  in  trust  to  permit  Mrs.  PhilUpps  to  receive 
the  rents,  d&c.  must  have  the  ordinary  effect  of  such  a  devise,  unless  the  Court 
can  pronounce  afiirmatively  that  it  was  the  testator's  intention  to  include, the 
premises  in  question  in  the  power  of  leasing.  The  will  contains  three  devis- 
ing clauses,  the  second  and  third  of  which  contain  powers  of  sale;  but  the 
first  contains  no  such  power,  but  is  in  trust  to  permit  the  widow  to  receive  the 
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rents  till  tlie  son  should  attain  21 ,  and  it  is  then  to  the  use  of  the  son  in  tee. 
It  is  true,  that  the  first  clause  contains  leaseholds  as  well  as  freeholds;  and,  as 
to  the  leaseholds,  the  legal  estate  must  be  in  the  trustees ;  but  though  the  legal 
estate  as  to  them  be  in  the  trustees^  it  does  not  follow  that  the  testator  intended 
that  they  should  be  included  in  the  power  of  leasing ;  and  even  if  they  were 
intended  to  be  included,  it  does  not  follow  that  there  was  the  same  intention 
as  to  the  freeholds.  The  trustees  were  to  have  no  controul  over  these  premises 
for  any  purposes  of  the  testator's  vnll^  but  they  were  to  vest  and  enure  for  all 
beneficial  purposes  solely  to  the  use  of  the  widow  till  the  son  was  21,  and  then 
to  enure  wholly  to  that  of  the  son^  and  there  is  nothing  upon  the  face  of  the 
will  bespeaking  an  intention  that  the  mother  and  the  son  should  not  respec- 
tively have,  in  succession,  the  legal  estate,  and,  if  they  thought  fit,  the  actual 
possession :  whereas  if  the  defendant  be  right,  and  the  power  extend  to  these 
premises,  the  trustees  might  lease  them  when  the  s6n  was  upon  the  eve  of  21, 
and  might  deprive  him  of  the  actual  possession  till  he  was  nearly  35.  A  con- 
structioa  which  would  produce  such  a  consequence,  without  any  obvious  bene- 
fit on  the  other  side,  is  not  to  be  adopted,  uhless  the  words  absolutely  require 
it,  and  which,  upon  a  fair  eonsideration  of  them,  they  do  not  appear  to  do. 
The  words  give  the  trustees  the  power  of  leasing  '*  till  all  the  messuages,  &c. 
"  devised  to  tUem  upon  trust  as  aforesaid  shall  actually  become  vested  in  some 
"  other  person,  or  until  the  same  shall  be  absolutely  sold."  The  words,  "  upon 
'*  trust  as  aforesaid,"  are  not  very  definite.  They  may  mean  upon  which  trusts 
are  to  he  executed  by  the  trustees,  i.  e.  upon  which  they  are  to  raise  money,  &c. 
and  if  that  be  their  meaning  here,  they  do  not  extend  either  to  the  premises  id 
question,  or  to  the  leaseholds. which  were  included  in  the  first  devise.  The 
words,  "  till  they  shall  actually  become  vested  in  soine  other  person  by  virtue  of 
**  this  my  will,"  imply  that  the  testator  was  contemplating  property  as  to  which 
be  had  already  used  words  which  would  vest  it  in  the  trustees  in  the  first  in- 
stance, and  afterwards  pass  it  beyond  them  to  some  other  person :  whereas  he 
had  not  before  used  any  words  as  to  the  property  in  question,  which  would 
have  that  efiect.  Upon  these  grounds,  therefore,  that  the  words  here  used  in 
the  devise  to  Harriett  PhiUipps  are  sufficient  to  pass  the  legal  estate  to  her, 
unless  the  power  of  leasing  controuls  them  ;  that  there  are  no  purposes  ex- 
pressed in  the  testator's  will  which  a  lease  of  these  premises  will  advance ; 
that  it  might  materially  prejudice  the  interests  of  those  persons  to  whom  the 
will  gives  these  premises  to  extend  the  power  of  leasing  to  them  ;  and  that  all 
the  words  of  the  po^er  and  the  probable  intention  of  the  testator,  may  be 
satisfied  without  that  extention :  we  are  of  opinion,  that  Harriett  PhilHpps 
took  the  legal  estate  in  the  premises  in  question,  and  consequently  that  the 
plaintiff  is  entitled  to  recover.  This  is  certainly  the  justice  of  the  case 
in  this  action;  for  Sir  John  Kennaway  and  the  others  appear  by  the  first 
count  to  have  concurred  in  the  ejectment,  though,  from  a  mistake,  there  is 
no  count  npon  which  they  could  have  recovered,  had  the  legal  estate  been  in 
them. 


Roe,  on  the  demise  of  Bamford, «?.  Hayley.   . 

12  East,  464.    Jane  27, 1810. 

r 

A  proviio  in  a  lease  for  21  jears  that  if  either  of  the  parties  shall  be  desirous  to  deter* 
mine  it  in  7  or  14  years,  it  shall  be  lawful  for  either  of  tbem,  his  executors  or  odminif- 
trators^  so  to  do,  upon  12  months*  notice  to  the  other  of  them,  his  heirs,  executors  or 
administrators,  extends,  by  reasonable  intendment,  to  the  devisee  of  the  lessor  who 
was  entitled  to  the  rent  and  reversion. 

IN  ejectment  to  recoTer  messuages  and  lands  at  Wohtrhampton,  in  the 
coanty  of  Siqford^  the  demise  of  which  was  laid  on  the  26th  of  March,  1809, 
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a  Terdict  was  taken  at  the  trial  at  Sie^fhrd  for  the  plaintiff;  mibject  to  the 
opinion  of  the  Court  upon  this  caae. 

William  Bamfttrd,  deceased,  heing  seised  in  fee  of  the  premises  in  question, 
demised  them  by  an  indenture  of  lease,  dated  25th  of  Mareh^  1802,  to  the 
defendant  Hayky,  his  executors  and  sdministrators,  from  the  day  of  the  date, 
for  21  years,  at  a  yearly  rent,  payable  half  yearly,  on  the  29th  of  September^ 
and  ihe  25th  of  March^  unto  the  said  William  Bamford,  his  heirs  or  assigns, 
subject  to  this  proviso,  for  determining  the  said  lease.  "  Provided,  that  if 
either  of  the  said  parties  shall  be  desirous  to  determine  this  lease  at  the  end 
of  the  first  7  or  14  years  of  the  said  term,  then  ii  shall  and  may  be  lawful  for 
either  of  them,  his  executors  4md' administrators,  so  to  do,  upon  giving  unto 
the  other  of  them,  his  heirs,  executors  or  administrators,  or  leaving  the  same 
at  bis  or  their  place  of  abode,  12  months'  notice  in  writing  of  such  his  or 
their  intention,  any  thing  therein  contained  to  the  cootrsry  notwithBtandinff." 
William  Bamford  being^so  seised,  afterwards  by  his  will,  in  Septewther,  1807, 
devised  the-  premises  to  his  youngest  sod  Benjamin  B,  (the  lessor  of  the 
plaintiff,)  in  fee,  and  appointed  the  said  Beyamin  B,  and  T.  C,  his  executors, 
and  died  on  the  17th  of  December  following ;  leaving  WUUam  Bamford  his 
heir  at  law.  The  executors  proved  the  will.  On  the  3d  of  March  1806,  Benr 
jamin  Bamford  alone  delivered  notice  in  writing,  signed  by  himself,  to  the 
defendant,  as  follows.  Mr.  /.  X.  Hayley.^^Ae  devisee  in  fee  under  the  will 
of  my  late  father,  WilHam  Bamford^  deceased,  and  in  pursuance  of  the  pro- 
viso in  the  lease  of  the  buildhigs,  lands,  and  premises  made  by  him  to  you^  I 
hereby  give  you  notice,  to  quit  and  deliver  up  to  mf,  at  or  upon  the  25th  of 
March  1809,  the  possession  of  all  the  building3,  lands,  &c.  thereto  belonging 
situate  in  Wolverhampton,  ^c,  ao  leased  by  my  said  father  to  you."  Dated 
'  the  2ath  of  February^  1806,  and  signed  BeiijamiM  Bamford.  If  the  plaintiff 
were  entitled  to  recover,  the  verdict  was  to  s^nd^  otherwise  a  nonsuit  was  to 
be  entered.    The  case  was  argued  in  the  last  term. 

Abbott^  for  the  plaintiff,  stated  the  question  to  be,  whether  the  devisee  of 
the  .lessor  who  made  the  lease  were  competent  within  the  meaning  of  the  pro* 
viso  to  give  the  notice  to  determine  it ;  and  contended  that  the  meaning  of 
the  proviso,  though  not  conveyed  in  the  most  apt  terms,  was,  that  the  notice 
should  be  given  by  or  to  the  owner  at  the  time  of  the  estate,  on  the  one  hand,  and 
to  or  by  the  person  interested  in  the  lease  at  the  same  time,  on  the  other :  and 
that  it  could  not  have  been  the  meaning  of  either  party,  that  such  notice  should 
be  given  to  or  by  a  stranger  to  the  estate,  which,  if  the  words  were  construed 
strictly,  would  be  the  case.  For  the  executor  of  the  lessor,  (which  the  plain* 
tiff  also  is  as  well  as  deviseo,)  is,  as  ezecuior^  a  stranger  to  the  real  estate ; 
and  ^he  heir  of  the  lessee,  would,  as  such,  be  a  ttranger  to  ths  term.  Rent, 
or  a  right  of  entry^  or  re*entry,  must  follow  the  estate,  and  cannot  be  reserved 
to  a  sUanger,  Lit.  s.  347.  In  Sacheverell  v.  Fraggait^  2  Saund.  370,  a  reser- 
vation of  rent  during  a  t^rm  of  years  to  the  leaser,  his  icueutors^  admhnstro' 
tors,  and  assigns,  was  held  to  extend  to  a  dpvisee  who  sued  the  lessee,  upon 
his  covenant.  There,  indeed,  was  the  word  assigns,  which  would  be  taken  to 
include  a  devisee :  but  a  reservation  of  rent  tq  tenant  in  tail  and  his  heirs,  will, 
by  intendment  of  law,  carry  the  rent  with  the  estate  to  the  heir  in  tail,  1  Ventr. 
162,  and  Lit.  s.  347.  So  where  a  feoffment  is  made  on  condition,  the  law 
allows  him  who  hath  interest  in  the  land,  as  a  sub4eoffee,  as  well  as  the  party 
or  parties  privy  to  the  condition,  to  perform  it,  and  save  the  estate,  Lit.  s.  396, 
and  Sbep.  Touch.  137;  and  the  like  rule  holds  of  a  mortgage  on  condition  to 
be  performed  by  the  mortgagor  and  J.  8.  before  a  certain  day,  where  if  either 
of  them  die  before  the  day,  the  ccmdition  may  be  performed  by  the  other 
alone,  Co.  Lit.  219,  b.  In  like  reason,  by  analogy  to  the  rule  in  those  cases, 
the  words  of  this  proviso,  which  speak  of  the  notice  to  be  given  by  either  of 
the  said  parties  desirous  of  determining  the  lease,  hie  esfeeutars  or  admenistro' 
tors^  to  the  other,  his  Aasn »  otetmtors  or  eidmiedatraiarSi  mit  be  taken  to 
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mean  generally  all  (he  r$presetUaiivei  of  either  party  atandinf  in  privity  to 
their  reapective  ealatea  and  intereata. 

WilUams,  Serjt  contra^  admitted,  that  by  the  rule  or  the  common  law  no 
entry  oould  be  reserved  to  a  stranger,  but  denied  that  a  devisee  stood  in  a 
different  predicament  The  stat.  ^  H.  8.  c.  34,(ii)  was  the  first  act  which 
gave  power  to  an  assignee  of  the  reversion,  as  a  devisee  is,  to  enter  on  the 
lessee  for  a  condition  broken:  but  that  does  not  apply  to  thia  caae,  which 
stands  upon  the  words  of  the  proviso.  Then  it  is  admitted,  that  a  devisee  does 
not  come  within  the  words ;  and  there  is  no  authority  for  construing  them  in 
the  large  and  general  sense  contended  for.  The  distii^ctioo  is  taken  in  one 
of  the  booka  cited,(6)  between  conditions  to  defeat  and  conditions  to  preserve 
an  estate ;  the  former  are  alwaya  construed  strictly ;  and  the  present  case  is  of 
that  description  :  the  authorities  cited  are  instancea  of  the  latter  description. 
The  estate  of  the  lessee  can  only  be  defeated  in  the  very  mode  stipulated  for 
in  this  leaae,  which  has  not  been  pursued. 

AbkM^  in  reply,  said,  that  the  proviso  was  introduced  for  the  equal  benefit 
of  both  parties,  for  either  may  determine  the  lease ;  and  therefore  was  not  to 
be  governed  by  the  strict  rule  of  cooatroction  in  -eaaea  of  forfeiture  or  condi- 
tiona  broken,  which  are  to  determine  an  estate  for  the  benefit  of  the  grantor 
only. 

Cfur,  ad.  vuU, 

Lord  Ellbnbo^iodqh,  C.  J.  now  delivered  the  judgment  of  the  Court. 
The  only  queation  in  this  caae  waa  upoo  the  Talidity  of  a  notice  for  determine 
ing  a  lease.  WilHam  Bwmfard^  being  aeiaed  in  fee,  demised  the  premises  in 
question  to  the  defendant  for  21  years  from  Ladf-day,  1802,  subject  to  thia 
proviaoy  "  that  if  either  of  the  said  parties  shall  be  minded  and  desirous  to 
"  determine  this  lease  at  the  end  of  the  first  seven  or  fourteen  years  of  the 
**  said  term,  then  and  in  such  case  it  shall  and  may  be  lawful  for  either  of 
**  therti^  his  executors  or  adminiatratarSf  so  to  do,  upon  giving  unto  the  other 
**  of  them;  his  kdrs,  executors,  or  administrators^  twelve  months'  notice,  in 
''  writing,  of  such  his  or  their  mind  or  intention.''  WUUam  Bamfard  devised 
to  the  lessor  of  the  plaintiff  in  fee,  and  made  him  and  one  Cheshire  execotora 
of  hia  will,  and  died.  On  the  3d  of  March,  1808,  the  lesaor  of  the  plaintiff 
gave  notice  in  hia  character,  and  by  the  name  and  descriptipp  of-"  devisee  in 
fee  under  the  will  of  his  late  father,  fft/ltasi  Bamfsrd,  deceased,"  for  putting 
an  end  to  the  lease  of  Lady^day,  1809,  in  pursuance  of  the  proviao  therein 
contained :  and  it  is  upon  the  validity  of  the  notice  thus  given  by  him  that  the 
caae  dependa.  It  is  eoDtended,  on  the  part  of  the  defendant,  that  this  proviso 
is  to  be  looked  upon  as  a  condition  to  defeat  an  estate ;  that  it  ought,  there- 
fore, to  be  strictly  and  literally  pursued ;  and  that  as  it  gives  no  power,  in 
terms,  but  to  the  parties,  their  executors  or  adminisiratars,  it  does  not  warrant 
a  notice  by  a  deotsee.  On  the  other  hand,  it  was  urged,  that  this  was  intended 
aa  a  privilege  or  power  to  accompany  the  estate  of  the  leasor  on  the  one  part, 
and  of  the  lessee  on  the  other,  into  whatsoever  hands  it  might  pass ;  and  that 
the  words  ''  executors  and  administrators"  were  put '  for  representatives  in 
general :  and  thai  a  notice  might  be  given  by  an  assignee  of  either  party,  or 
by  the  heir  or  devisee  of  the  lessor,  as  well  as  by  the  parties  themselves,  their 
executors  or  administrators  :  and  this  we  think  the  right  tsonstruction.  The 
object  of  such  a  proviso  manifestly  is,  that  the  inheritance  should  not  be  bound 
on  the  one  hand  against  the  will  of  the  persons  to  whom  the  inheritance  be- 
longs ;  and  that/  on  the  other  hand,  the  lessee  and  those  claiming  under  him 
should  not  be  bound  against  their  will ;  but  that  in  all  instances  the  parties  in- 
terested, whosoever  they  might  be,  should  have  power  to  give  the  necessary 
notice  for  this  purpose.    The  intention  was  not  to  give  a  collateral  power,  to 

(a)  Vide  Co.  Lit.  S15,  a. 
(»;  Vide  Co.  Lit  819,  b. 


642  CASES  IN  TRINITY  TERM 

be  exercised  by  a  stranger,  but  to  annex  certain  prifileges  to  tbe  term  and  to 
the  reversion,  to  pass  with  such  term  and  with  soch  reversion  respecttvejy,  and 
to  be  exercised  bj  the  persons,  whosoever  they  might  be,  to  whom  snch  term 
or  reversion  should  come.  The  right  respects  the  interest  demised ;  and  ac- 
cording to  the  rules  which  ascertain  whether  a  covenant  is  to  be  deemed  to 
run  with  the  J  and  or  not,(a)  would  be  considered  as  annexed  to  the  reversion 
on  the  one  hand,  and  to  tbe  term  oq  the  other.  A  covenapt  by  a  lessor  that 
he  would  renew  at  the  end  of  his  term  has  been  adjudged  to  run  with  the  land, 
and  to  bind  the  grantee  of  the  reversion  ;{b)  and  there  is  no  substantial  differ- 
ence, in  point  of  construction,  between  a  stipulation  for  extending  the  term, 
and  a  stipulation  for  shortening  it.  So  a  covenant  lo  renew  at  the  request  of 
the  k$ste  has  been  held  in  equity  to  run  with  the  estate,  and  to  oblige  the  lessor 
to  renew  at  the  request  of  the  lessee's  executors ;  there  being  nothing  in  the  lease 
to  shew  that  the  renewal  was  intended  to  be  confined  personally  to  the  lessee,  and 
it  being  considered  that  the  executors  were  identified  with  the  lessee,  Hyde  ▼. 
Skinner^  2  Pr.  Wros.  196.  If  the  proviso  in  this  case  is  to  be  construed  liter- 
ally, what  will  be  the  consequence  T  If  the  lessee  or  his  executors  assign,  such 
assignee  cannot  give  the  notice,  because  he  is  not  within  the  words:  but  if  any 
notice  is  to  be  given  on  his  part,  he  must  procure  it  lo  be  given  by  the  lessee  or 
his  executors  :  and  for  the  same  reason,  if  the  lessor  die,  his  heir  or  devisee  can- 
not give  it ;  but,  if  any  notice  in  such  case  is  to  be  effectual,  it  must  be  from  the 
executors  or  administrators  of  the  lessor.  Now,  it  never  could  be  intended,  that 
the  right  of  determining  the  term  should  be  taken  from  the  only  persons  interest- 
ed in  it,  and  given  to  a  mere  stranger,  having  no  interest  in  it  whatever.  We 
therefore  think  the  tree  construction  of  this  proviso  is  not  according  to  the 
letter,  but  according  to  the  spirit ;  and  that  we  may  adopt  the  expression  in 
Dyer,  15,  a.  "that  in  every  deed-  and  condition  which  are  private  laws  between 
"  party  and  party,  a  reasonable  and  equal  intention  sball  be  construed,  although 
"  the  words  sound  to  a  contrary  meaning."  An  additional  arguinent  in  favour 
of  the  construction  we  adopt  may  be  drawn  from  the  latter  part  of  the  proviso, 
which  says,  that  the  notice  shall  be  to  the  other,  his  heirs,  executors,  or  admin- 
istrators ;  ao  that,  though  it  in  terms  requires  notice  from  the  party,  bis  execu^ 
tors  or  admnisiratars,  it  allows  it  to  be  given  also  to  Aetrs,  which  furnishes  a 
fair  ground  for  supposing  that  the  word  heirs  was  before  omitted  merely  by  a 
mistake  in  the  enumeration  of  the  different  classes  of  representatives  of  the 
original  parties  to  the  lease.  And  if  the  word  heirs  be  thus  applied  in  the  former 
part  of  the  proviso,  on  the  ground  of  a  supposed  omission  by  mistake,  a  devise 
as  hares  f actus,  would  be  in  like  manner  supplied  or  introduced  by  reasonable 
intendment  and  construction  arising  out  of  the  terms  and  object  of  the  same 
instrument.  Upon  the  other  ground,  however,  we  are  all  clearly  of  opinion, 
that  tbe  proviso  extends  m  reasonable  construction  to  all  representatives ;  and 
consequently  that  the  notice  given  was  sufficient  to  determine  the  lease.  The 
postea,  therefore,  must  be  delivered  to  the  Plaintiff. 

(a)  5  Eep.  16,  and  3  Will.  27,  were  referred  to. 

(6)  Moor,  159,  wu  mentioBed ;  and  see  upon  thestme lubjeet  iHuSr.  Simuly^  1  And. 
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Cole  and  Others,  Assignees  of  Doyle,  a  Bankrupt,  v.  Parkin. 

12  East,  471.    Jane  27, 1810. 

Th«  sUt.  26  G.  3.  c.  60.  s.  17,  aToidin|  a  bill  of  sal«  of  a  ragiatored  ahip,  which  does  not 
truly  and  accurately  recite  the  certincate  of  registry  ;  where  parties  by  mistake  mia- 
recited  in  a  bill  of  sale  the  certificate  of  registry,  by  stating  QuemsejfM  the  port  where 
the  certificate  was  granted  instead  of  H^eynunUh  ;  which  mistake  was  rectified  when 
discovered  by  consent  of  all  partiea,  and  the  deed  delivered  dt  nov9:  held,  that  no 
new  stamp  was  necessary  upon  such  re*e2ecution  :  the  deed  taking  no  effect  from  ita 
first  delivery,  and  the  defect  arising  not  from  intention  but  from  misiake,  and  the  alte- 
ration merely  making  the  contract  what  it  was  originally  intended  to  have  been. 

IN  trover  for  a  ship,  which  was  tried  before  Lord  ElUnhorough^  G.  J.  at 
Ottildhall,i\\e  plaintiffs  proved  a  bill  of  sale  of  the  ship  executed  by  the  defend- 
ant to  DotfU,  the  bankrupt,  on  the  26th  of  June,  in  which,  by  mistake,  as  it 
afterwards  appeared,  the  certificate  of  registry  was  recited  to  have  been  granted 
at  Guernsey  instead  of  Weymouth,  where  it  was  in  fact  granted ;  but  when  it 
was  sent  down  to  Weymouth  to  be  registered  by  the  proper  officer  there,  the 
mistake  was  discovered  after  some  time,  and  it  was  returned  again  to  the  parties 
on  the  5th  o[ -September,  and  then  the  mistake  was  rectified  with  the  consent  of 
both  parties,  by  striking  out  Guernsey  and  inserting  Weymouth,  and  the  deed 
was  re-executed  and  delivered  denovo,  but  without  any  new  staitip.  It  appeared 
further,  that  the  ship  was  in  port  on  the  26th  o^June,  when  the  bill  of  sale  was 
first  executed,  and  remained  there  till  the  30th,  when  she  sailed ;  and  she  was 
out  of  the  port  when  the  deed  was  re-executed,  on  a  voyage  in  which  she  was 
afterwards  lost  at  sea,  and  on  which  she  had  been  sent  by  the  defendant.  On 
the  objection  being  taken  of  the  want  of  a  new  stamp,  the  plaintiffs  were  non« 
suited  at  the  trial,  with  leave  to  move  to  set  the  nonsuit  aside :  and  a  rule  nisi 
having  been  granted  for  that  purpose  in  last  Hilary  term,  cause  was  shewn 
against  it  in  the  same  term  by 

The  Attorney-General  and  Marryat,  who  urged  that  the  instrument  after  the 
first  execution  of  it  was  perfect  upon  the  face  of  it,  and  was  only  proved  to  be 
inoperative  by  extrinsic  circumstances.  The  vendee  used  and  acted  upon  it  in 
this  state  by  sending  it  to  Weymouth,  and  attempting  to  get  it  registered  there. 
If  one  alteration  of  this  sort,  especially  in  a  material  part,  were  allowed  upon 
the  same  stamp,  the  instrument  might  be  altered  in  every  part  of  it,  even  in 
the  name  and  description  of  the  ship,  so  as  altogether  to  make  it  a  pew  instruf> 
ment ;  and  it  would  often  be  difficult  in  these  cases  to  distinguish  between 
alterations  arising  from  mistake  and  those  from  design,  which  would  open  a 
door  to  frequent  evasions  of  the  stamp  duties.  Suppose  where  the  stamp  is 
calculated  by  the  number  of  word's,  it  was  found,  after  the  execution  of  the 
deed,  that  the  number  of  words  exceeded  the  allowance;  could  .some  superflu- 
ous words  be  struck  out,  and  the  deed  be  re-executed  without  a  new  stamp  ? 
If  so,  then  .in  the  case  of  annuities,  or  bargains  and  sales,  which  are  to  be 
enrolled  within  a  certain  limited  time  after  execution,  the  second  execution 
would  give  the  instrument  a  new  date,  from  whence  the  time  for  enrolment 
would  be  calculated  ;  and  yet  if  a  new  date  be  given  to  a  bill  of  exchange, 
that  has  been  held  te  reqdire  a  new  stamp. (a)  \Le  Btanc,  J.  That  is  not 
the  correction  of  a  mistake,  but  the  case  of  a  new  instrument  intended  to  be 
made.  In  another  case,  French  v.  Patton,  9  East,  351,  where  a  broker  by 
mistake  made  a  policy  of  insurance  on  ship  and  outfit,  instead  of  ship  and 
goods ;  yet  when  it  was  corrected,  it  was  held  to  require  a  new  stamp.  [Le 
Blanc,  J.  That  was  a  proposed  alteration  after  the  contract  had  been  entered 
into  with  those  who  meant  at  the  time  what  was  first  expressed.]  In  this  case, 
the  ship  having  been  in  port  when  the  deed  was  first  executed,  and  out  of 

(a)  Vide  Boieman  v.  JVtdkoJ,  5  Term  Rep.  637. 
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port  when  the  alteration  was  made,  a  different  law  had  operated  npon  her,  as 
to  the  time  within  which  the  registrj  was  to  be  made :  for  by  s.  15,  of  the 
Stat.  34  G.  3.  c.  68,  when  the  vessel  is  in  port  at  the  time  of  the  transfer,  the 
indorsement  of  it  on  the  certificate  of  registry  is  to  he  forthwith  made;  but  if 
at  sea,  then  it  is  to  be  made  within  ten  days  after  her  return  to  port.  A  mis- 
take of  a  name  in  a  deed  whereby  a  trader  conveyed  away  all  his  property 
would  etii}  be  an  act  of  bankruptcy  ;  and  if  the  vendor,  a  trader,  had  had  no 
other,  property  than  this  ship,  it  would  have  that  operation,  though  the  requi- 
sites of  the  registry  acts  bad  not  afterwards  been  complied  with  by. the  vendee ; 
otherwise  it  would  be  in  his  power  to  make  it  an  act  of  bankruptcy  or  not 
in  the  vendor. 

Park  and  Scarlet,  contra,  said,  that  in  every  case  where  a  new  stamp  had 
been  held  necessary  upon  the  alteration  of  an  instrument,  the  instrument  was 
good  upon  the  face  of  it,  and  valid  between  the  parties  >  but  here  it'  had  no 
validity  till  properly  registered,  and  there  could  be  no  registration  of  the  ship 
at  Guernsey ;  the  invalidity  of  it,  therefore,  appeared  upon  the  face  of  it. 
This  is  a  mere  clerical  mistake  in  copying  the  certificate  of  registry,  and  it 
has  never  been  held,  that  th^  correction  of  mere  clerical  mistakes,  uponjvhich 
the  parties  re-execute  the  instrument  requires  a  new  stamp ;  and  yet  in  many 
cases  of  clerical  errors,  it  has  been  heJd  to  have  an  operation  between  the 
parties,  according  to  their  manifest  intent.  Where  a  deed  contains  too  many 
words,  it  is  the  fault  of  the  parties,  who  must  look  to  that  at  their  peril ;  but 
it  cannot  he  said,  that  the  words  used  were  not  intended  to  he  used ;  but  if 
the  superfluous  words  were  inserted  by  mistake  of  the  copyist  unknown  to  the 
parties,  the  case  would  be  different ;  as  suppose  the  same  words  were  twice 
written.  Clerical  mistakes  in  deeds  may  be  averred  in  pleading,  and  the  deed 
will  be  good,  though  left  uncorrected.  The  present  case  is  the  stronger  in 
favour  of  admitting  the  alterations,  because  the  conveyance  of  the  ship  was  not 
complete  until  the  registration  of  the  bill  of  sale,  and  before  that  was  complet- 
ed, the  alteration  was  made. 

Lord  Ellenborouoh,  C.  J.  at  the  conclusion  of  the  argument,  said,  it  was 
a  case  of  general  consequence  beyond  the  value  in  dispute  between  these 
parties,  and  it  would  therefore  be  proper  for  the  Court  to  take  it  into  further 
consideration  before  they  deliver  their  opinion,  with  a  view  to  some  general 
rule.  And  in  this  term  his  Lordship  proceeded  to  give  the  opinion  of  the 
Court. 

The  only  question  in  this  case  was,  whether  an  alteration  in  the  bill  of  sale 
of  a  ship,  made  a  new  stamp  necessary.  The  bill  of  sale  was  originally  exe- 
cuted on  the  %th  of  June ;  but  in  reciting  the  certificate  of  registry,  it  stated 
Guernsey  as  the  port  where  the  certificate  was  granted  instead  of  Weymouth. 
It  was  sent  down  to  Weymouth  for  registration,  and  returned  the  5th  of  Sep^ 
tember,  and  then  the  mistake  was  rectified  by  consent  of  all  parties,  and  the 
deed  delivered  de  novo.  And  whether  this  second  delivery  made  a  new  stamp 
necessary  was  the  question  reserved  for  the  further  consideration  of  the  Court. 
And  upon  such  further  consideration,  we  are  ^1  of  opinion  it  did  not.  By 
Stat.  26  G.  3.  c.  60.  s.  17,  a  bill  of  sale  of  a  registered  ship,  "  which  does  not 
"  truly  and  accurately  recite  the  certificate  of  registry  in  words  at  length,  shall 
**  be  utterly  null  and  void  to  all  intents  and  purposes."  And  it  has  been  decid- 
ed upon  this  clause,  that  a  bill  of  sale  not  conformable  to  it  is  so  completely 
void  that  a  stranger  may  insist  upon  its  insufiiciency ;  (  Westerdell  v.  Dak,  7 
Term  Reports,  306,)  and  that  it  gives  no  title  even  in  equity.  {Camden  v. 
Anderson,  5  Term  Rep.  709—711,  and  Hibhert  v.  RoUeston,  3  Bro.  Ch.  Cas. 
57l.)(])  This  bill  of  sale,  therefore,  when  first  executed,  was,  from  the  mis- 
- '  t  '     - 

(1)  I^  may  oot  be  improper  in  tbisplaee,  to  take  some  notice  of  the  regulations  by  stat- 
ute in  the  UnU4d  Slaiu,  an4  the  decisions  of  our  couHs,  relative  to  the  remlry  of  vesstU, 
By  an  act  of  Congress  passed  Dteemhtr  31, 1792,  ships  or  vessels  built  within  the  Vniud 
States,  and  belonging  wholly  to  citizens  of  the  UniUd  ftaCsi,  or  not  built  within  the 
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take  in  the  recital  of  the  certificate  of  regi8try»  to  all  intenta  and  purposes  mill 
and  void ;  it  took  no  effect  whatever  from  its  first  delivery ;  and  the  stamp 
impressed  upon  it  was  wholly  inoperative.  This  defect  arose,  not  from  inten- 
tion, but  from  mistake.  The  instrument,  as  first  executed,  was  not  what  the 
parties  meant  to  execute,  and  it  was  not  in  the  state  in  which  it  was  at  first 
intended  to  be,  till  it  was  altered.  This  isnot  the  case  of  substituting  a  new 
and  second  contract,  in  the  place  of  a  precedmg  effectual  one,  upon  a  change 
of  intention  in  the  parties ;  but  merely  making  the  contract  what  it  was  origi- 
nally intended  to  have  been  :  and  in  such  a  case,  where  the  instrument  upon 

Unittd  States,  bat  on  the  Itith  of  JIfay,  1789,  and  conttnaallv  thereafter,  belonging  to  citi- 
zens ;  and  ahipa  or  veaaels  captured  by  citizena  in  war  and  condemned  as  prize,  or  seiz- 
ed and  condemned  for  a  breach  of  revenue  laws,  and  wholly  belonging  to  citizens,  may 
hpTBgistered.  2  United  State*  Laws,  132.  The  provisions  of  the  above  clause  refer  to 
ships  or  vessels  engaged  in  foreign  trade.  By  the  act  of  February  18, 1793,  ships  or  ves- 
sels employed  in  the  coasting  trade  or  fisheries,  possessing  the  above  qualifications,  if 
above  twenty  tons,  are  entitled  to  be  enrolled ;  irundef  twenty  tons,  are  entitled  to  a  li- 
cence, with  til  the  privileges  of  skips  or  vessels  nf  the  United  States,  2  Uniisd  States 
haws,  16a 

Where  ^mmeott  citizens,  with  the  funds,  and  for  the  benefit  of  an  alien,  purchaaed  a 
ahip,  obtained  a  certificate  of  registry,  and. entered  the  careo  at  the  custom  house,  as  their 
own,  it  was  decided  tfaat  they  could  not  recover  a  balance  due  for  money  advanced,  com- 
missions, &c.  in  aid  of  the  transaction,  it  being  a  violation  of  **  the  positive  provisions  of 
the  laws  of  the  United  States  respecting  American  registered  vessels,  the  national  policy 
of  our  navigation  system,  good  faith  towards  the  belligerent  powers,  and  the  very  founda- 
tions of  morality."    Maybiny.  Coulon,  4  Dall.  298. 

In  Duncansori  v.  M^Lure^  4  Dall.  308,  it  was  decided,  that  an  alien  owner  of  a  ship, 
which  waslregistered  in  the  ndme  of  Mitrgatroyd,  an  American  citizen,  could  not  main- 
tain trover  against  the  purchaser  of  the  ship  under  a  pretended  condemnation,  **  inasmuch 
as  his  claim  to  the  ship  was  founded  upon  a  transaction,  in  fraud  of  the  positive  laws  and 
public  policy  of  the  United  States,  which  exclude  an  alien  from  any  degree  of  interest 
in  an  American  registered  vessel,  by  way  of  trust,  confidence  or  otherwise.'*  In  replevin 
for  the  same  ship,  by  Murgatroyd,  the  Court  said,  that  **  the  whole  transaction  was  a 
mere  cover  to  evade  the  laws  of  the  United  States."  Plaintiff  nonsuited.  S.  C.  4  Dall. 
342. 

The  fourteenth  section  of  the  act  of  December  31,  1792,  requires  that  when  kny  ship 
or  vessel,  which  shall  have  been  registered,  shall,  in  whole,  or  in  part,  be  sold  or  trans- 
ferred to  a  citizen  of  the  United  States,  or  shall  be  altered,  &c.  in  every  such  caae,  the 
said  ship  or  vessel  shall  be  registered  anew,  by  her  former  name,  according  to  law,  (oth- 
erwise sue  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United  States,)  and  the  former 
certificate  of  registrv  shall  be  delivered  up  to  the  collector,  to  whom  application  for  such 
registry  shall  be  made,  at  the  time  th!e  same  shall  be  made,  &.c.  And  in  every  duch  case  ef 
aaie  or  transfer,  there  shall  be  some  instrument  of  writing,  in  the  nature  of  a  bill  of  sale, 
which  shall  recite  at  length  the  said  certificate ;  otherwise  the  said  ship  or  vessel  shall 
be  incapable  of  being  so  registered  anew. 

In  the  case  of  the  United  States  v.  WilUngs  and  Francis,  the  Supreme  Court  of  the 
United  States  affirmed  the  judgment  of  the  circuit  court,  deciding  that  an  American  regis- 
tered vessel,  in  part  transferred  by  parol  while  at  sea  to  an  American  citizen,  and  resold 
to  her  original  owners,  on  her  return  into  port,  before  her  entry,  does  not,  by  that  opera- 
tion, lose  her  privileges  as  an  American  bottom,  nor  become  subject  to  foreign  duties.  4 
Cranch,  48.     S.  C.  4  Dall.  374. 

The  act  of  December  31, 1793,  sec.  4,  requires  the  pwner,  before  he  can  obtain  a  certifi- 
cate of  registry,  to  make  oath  or  affirmation,  that  the  ship  or  vessel  haa  the  requisites  con- 
tained is  the  first  paragraph  of  this  note.  The  14th  section  of  the  act  provides,  that 
if  any  matters  of  fiict  in  the  said  oath  alleged,  which  shall  be  within  the  knowledge  of 
the  party  so  swearing,  shall  not  be  true,  there  shall  be  a  forfeiture  of  the  ship  and  appur- 
tenances, in  respect  of  which  the  oath  shall  have  been  made,  or  of  the  value  thereof,  to 
be  recovered  with  costs,  of  the  person  by  whom  such  oath  shall  have  been  made. 

In  the  case  of  the  United  States  v.  Orundy  ^  al.  the  court  held,  that  the  property  of  a 
vessel  subject  to  forfeiture  under  the  above  clauses  of  the  act,  did  not  vest  in  the 
United  States,  until  an  election  made  to  proceed  against  the  vessel  so  forfeited  ;  and  that 
eusumpsit  wonld  not  lie  against  the  assignees  of  the  person  who  took  the  oath,  and  who 
had  become  bankrupt ;  the  aissignee  having  sold  the  vesael  and  received  the  purchase 
money,  before  seizure  of  the  vessel.    3  Cranch  337. 

In  the  case  of  the  United  States,  v.  the  Anthony  Magin,Jforman^  claimant,  under  a  sale 
l^y  the  assignees  of  the  owner,  who  became  bankrupt  after  the  right  of  forfeiture  ac- 
crued. Judge  Winchester  decided  that  the  claimant  was  entitled  to  the  ship,  he  being  « 
bona  fide  purehaseff  and  not  having  notice  of  the  canse  of  forfeiture.    3  Craoeh  a56> 
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its  first  execation  was  void  to  all  intents  and  purposes ;  where  its  insufficiency 
arose  from  a  mere  mistake ;  where  ih  consequence  of  that  mistake,  it  was  not 
in  the  state  in  which  it  was  intended  to  have  been  when  it  was  so  executed ; 
and  where  upon  its  seeoild  execution,  it  is  only  put  into  that  state  in  which  it 
was  originally  intended  to  have  been ;  we  think  it  is  not  going  beyond  the  fair 
spirit  of  the  stamp  laws  to  hold,  that  upon  such  second  execution,  being  the 
first  which  was  effectually  operatite,  a  new  stamp,  was  not  requisite.  Kershaw 
Y.  Cox,  (3  'Esp.  N.  P.  Cas.  246,)  was  a  stronger  case  than  this ;  for  there  the 
bill  of  exchange  was  available  in  the  hands  of  the  payee,  though  not  negoti- 
able for  waQt  of  the  words  "  or  order ;"  and  the  mistake  in  omitting  those 
words  was  not  discovered  till  after  the  bill  bad  been  in  fact  indorsed  and  nego- 
tiated by  the  payee,  when  they  were  inserted  by  the  consent  of  all  parties,  and 
this  Court,  in  Lord  Ktnyon'$  time,  held  that  a  new  stamp  was  not  necessary 
on  such  alteration.  In  KniR  v.  Williams,  (10  East,  431,)  where  a  note  waa 
altered  the  day  after  it  was  made,  by  stating  what  was  the  consideration  for  it, 
viz.,  the  goodwill  of  a  lease  and  trade,  the  Court  held  a  new  stamp  necessary : 
but  that  was,  because  it  did  not  appear  to  have  been  the  original  intention  that 
the  consideration  should  be  stated,  but  it  was  clearly  an  afterthought ;  and  the 
case  was  said  not  to  be  like  Kershaw  v.  Cox,  where,  by  mistake  as  it  appeared, 
the  bill  had  not  "  been  drawn  according  to  the  intention  of  the  parties  at  the 
"  time,  and  it  was  brought  back  the  next  day  to  Kershaw,  the  drawer,  to  have 
"  the  imperfect  execution  of  it  perfected."  In  this  case  this  bill  of  sale  waa, 
by  mistake,  drawn  contrary  to  tJie  intent  of  the  parties  at  the  time,  inasmuch 
as  they  meant  that  the  certificate  should  be  truly  recited  ;  and  the  second  exe- 
cution of  the  deed  only  perfected  what  was  before  imperfect.  We  are  of 
opinion,  therefore,  that  in  this  case  the  nonsuit  should  be  set  aside,  and  a  new 
trial  granted. 


The  King  v.  The  Commissioners  of  Compensation  under  the 
London  Dock  Acts. 

13  EMt,  477.    June  27,  1810. 

The  compensation  nlaute  in  the  London  Dock  act,  reciting  that  divers  tenements,  6lc.  may 
become  leM  valuable  bj  the  trade  beioc  diverged-  therefrom,  provides  that  in  case  tber 
do  so,  or  the  owners  or  occupiers  suffer  loss  by  the  dock  works,  the  commissioners  sbafl 
make  them  compensation  ;  and  no  claim  is  to  be  made  for  compensation  tiU  three  yean 
after  the  opening  of  the  docks ;  and  then  it  is  to  be  made  within  a  given  time :  held,  that 
where  the  owner  of  the  inheritance  of  a  tenement  which  was  in  lease  died  after  the 
three  years  from  the  opening  of  th^  docks,  without  having  made  any  claim,  her  devisee, 
and  not  her  executor,  was  entitled  to  claim  within  the  time  allowed  compensation  for 
an  injury  done  by  the  dock  works  to  the  inheriuqce  in  the  time  of  his  testatrix. 

LORD  Ellenborouoh,  C.  J.  delivered  the  judgment  of  the  Court  in  this 
case,  which  had  stood  over  for  consideration. 

This  was  an  application  for  a  mandamus  to  the  commissiooers  of  compenssr 
lion  to  proceed  upon  a  claim  preferred  by  Thomas  Brown.  The  property,  in 
respect  of  which  the  claim  was  made,  belonged  to  a  Mrs.  Hodson  till  her 
death,  which  happened  in  June,  180&,  and  Mr.  Brown  in  entitled  for  life  under 
Mrs.  Hodson* s  will.  The  West  India  Docks  were  opened  in  August,  1S02, 
and  the  London  Docks  in  January,  1805 :  and  by  the  acts,  39  Geo.  3.  c.  69, 
and  39  d6  40  Geo.  3.  c.  47,  for  founding  those  establishments  no  claim  could 
be  made  for  compensation  till  three  years  after  the  docks  had  been  opened; 
and  the  claim  was  then  to  be  made,  in  some  instances  within  one  year,  and  in 
others  within  two.  The  claim  has  been  resisted  on  the  ground,  that  as  the 
docks  had  been  open  three  years  before  Mrs.  Hodson  died,  Uie  injury  for  which 
compensation  waa  to  be  made  was  complete  in  her  time,  and  the  property 
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passed  to  Mr.  Braum  in  its  deteriorated  state;  that  Mr.  Broum,  therefore,  had 
no  claim  to  compenaation ;  and  that  if  any  claim  could  be  made,  it  could  only 
be  by  Mrs.  Hods&n's  executors.  On  the  other  hand,  it  has  been  urged  that 
the  executoi's  could  support  no  claim  for  an  injury  to  the  reversion  and  inheri- 
tance, which  this  is;  and  that,  unless  Mr.  Brown  and  Mrs.  Hodson's  devisees 
can  snpport  the  claim,  no  other  person  can«  Jt  appears  by  the  claim,  that  the 
chief  part  of  the  premises  were  under  lease  from  the  tin^e  the  dock  acts  passed 
till  after  Mrs.  Hodsan  died ;  so  that  the  only  claim  she  could  have  made  mnst 
have  been  purely  for  the  ^injury  to  the  inheritance  :  and  it  is  difficult  to  say, 
upon  legal  principles,  that  for  such  an  injury  any  claim  could  have  been  made 
by  an  executor.  The  compensation  clauses  (which  are  nearly  the  same  in  all 
the  acts)  recite,  that  divers  tenements,  dLC.  may  become  less  valuaBle  by  the 
trade  being  diverted  therefrom,  and  divers  owners  and  o^cupitrs  may  thereby 
sustain  loss  or  damage,  and  they  provide,,  that  in  case  such  tenemenVs  be  ren- 
dered less  valuable  by  the  trade  being  diverted  therefrom,  or  the  owners  or 
occupiers  suffer  loss  or  damage  by  the  works  of  the  docks,  the  commissioners 
shall  make  them  compensation  for  the  loss  or  dami(ge  they  shall  have  thereby 
suffered.  These  clauses  do  not  provide  in  term&  for  such  a  case  as  this,  where 
the  owner  dies  after  the  three  years  are  completed,  without  having  made  any 
claim ;  nor  can  I  find  any  clause  or  expression  in  the  act  which  throws  light 
upon  the  point  It  must  have  been  intended,  that  in  every  c^se  where  the 
property  was  injured,  there  should  be  a  compensation ;  and  if  no  claim  can  be 
made  by  Mrs.  ^(NisM'i  execdtors,  it  seems  to  follow,  that  the  claim  by  Mr. 
Brown  may  be  supported.  He  is  *^  owner^'  at  the  time  he  makes  the  claim ; 
and  there  ia  nothing  in  the  acts  which  expressly  and  in  terms  confines  the  claim 
to  persons  who  were  owners,  either  when  the  acts  passed,  or  within  the  three 
years.  The  right  to  claim  may  be  conaidered  in  this  instance,  where  there  is 
no  other  person  to  answer  the  character  of  owner,  to  pass  with  the  land.  This 
is  not  the  case  of  an  owner  selling  his  estate  after  the  three  years  have  elapsed, 
without  expressly  selling  the  right  to  compensaition ;  for  as,  in  the  case  put,  he 
sells  it  in  its  deteriorate  state,  he  may  be  considered  as  reserving  the  right  of 
claiming  compensation ;  but  here  Mr.  Brown  answers  the  character  of  owner 
of  the  deteriorated  property^  and  which  had  received  its  damage  within  the 
three  years,  and  there  is  no  other  person  who  can  claim  in  opposition  to  him. 
Mrs.  Hodsan  might  have  made  the  daim  in  her  own  life  time :  she  might  per- 
haps have  given  conthigent  directions  by  her  will  as  to  the»  produce  of  such 
claim,  if  allowed ;  but  as  she  has  not  done  so,  the  right  must,  we  think,  be 
considered  as  passing  with  the  estate ;  and  consequently,  that  the  rule  for  the 
mandamus  ought  to  be  made  absolute.  .    , 


Tbe  King  9.  Shaw. 

.     18  East,  479.    Jons;  27^  1810. 

Upon  an  appeal  against  a  rate,  made  nnder  a  private  act  of  parliament,  the  respondent 
appearing  to  answer  the  appeal  and  admitting,  when  callea  upon  by  the  Sessions,  that 
he  had  bade  the  rate  by  Tirtue  Mf  a  certain  act  of  parliament,  a  printed  copy  of  which, 
in  the  common  form,  waa  produced  in  court  by  the  appellants :  and  the  Sessions  hav- 
ing thereupon  entered  into  the  merits  of  the  appeal,  and  decided  upon  them,  notwith- 
standing an  objection  made  by  the  respondent  toat  the  appellants  had  not  given  legal 
evidence  of  the  jurisdiction  of  the  Sessions  to  receive  the  appeal  for  want  of  proof  of 
the  prhited  copy  havina  been  eiamined  with  the  rolls  of  parliament;  this  Court  refused 
to  quash  their  order,  which  was  removed  by  ce/niorarL 

AT  a  Quarter  Sessions  holden  for  the  West  Riding  of  the  county  of  ForJt, 
it  was  ordered  as  follows : — "  Upon  hearing  the  appeal  of  W.  Green  and  jR. 
Wilson  against  the  asse^m.ent  of  W.  Shaw,  dated  the  first  of  Jfay,  1809,  made 
by  him  under  the  authoritjr  of  the  Wakefield  indosure  act,  to  defray  damages 
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occasioned  by  the  working  of  the  Duke  of  Lte^i  cdliery ;  it  is  ordered,  that 
the  said  assessment  appealed  against  be  quashed,  and  the  case  hereunto  annex- 
ed granted  by  the  Court  for  the  opinion  of  the  Court  of  K.  B."  "  At  the  gene- 
ral  Quarter  Sessions  held  at  Wakefield  for  the  W.  R.  of  the  county  of  York, 
on  January  11th,  1810,  an  appeal  came  on  to  be  heard  in  which  Cheen  and 
Wikan  were  appellants,  and  jS^atir  respondent.  This  was  an  appeal  against 
an  assessment  made  under  a  clause  contained  in  a  pritate  act  of  parliament ; 
a  printed  copy  of  which  was  ofifered  in  evidence,  without  any  proof  of  its  hav- 
ing been  examined  with  the  rolls  of  parliament.  The  Court  decided,  that 
such  proof  was  not  necessary,  and  admitted  the  copy  to  be  received  in  evidence, 
both  parties  being  interested  under  the  act  of  parliament." 

This  order  with  the  case  being  removed  into  this  court  by  certiorari  at  the 
instance  of  the  defendant,  he  obtained  a  rule  calling  on  the  appellants  to  shew 
cause  why  the  order  of  sessions  "  made  on  the  appeal  of  W.  Qretn  and  R, 
Wilson  against  the  assessment  of  the  defendant,  dated  the  1st  of  May,  1809» 
made  by  him  under  the  authority  of  the  Wakefield  inclosure  act,  to  defray 
damages  occasioned  by  the  working  of  the  Duke  of  Lee^s  colliery,  should  not 
be  quashed  for  insufficiency,  &(;. 

Parke  abd  Lamht  shewed  cause  against  the  rule,  and  contended,  that  it  was 
not  competent  to  the  defendant,  who  had  made  the  rate  under  the  act  in  ques- 
tion, which  gave  the  appeal,  to  call  upon  the  appellants  at  the  sessions  to  prove 
their  right  to  appeal  by  giving  strict  legal  evidence  of  the  act,  as  a  private 
act :  for  it  is  a  general  rule,  that  where  both  parties  claim  under  the  same 
authority,  neither  can  object  to  it.  [Le  Blanc,  J.  Is  not  the  respondent  to 
begin,  by  shewing  that  he  had  a  right  to  make  the  rate  under  the  act  t] 

Holroyd^  contra.  The  defendant  onlv  admitted,  that  he  had  made  the  rate 
under  a  certain  act  of  parliament ;  but  be  did  not  admit  the  authority  of  the 
appellants  to  appeal  to  the  sessions  against  his  rate :  when,  therefore,  they  did 
appeal  he  had  a  right  to  object  that  the  sessions  had  no  jurisdiction  to  receive 
'such  an  appeal,  and  to  call  upon  the  other  parties  to  prove  it.  In  Rez  v.  The 
Mayor,  S^c,  of  Liverpool,  4  Burr.  2244,  an  inquisition  taken  by  virtue  of  a 
private  act  of  parliament  before  the  sheriff  of  Lancashire  was,  on  its  being 
removed  by  certiorari  into  this  court,  quashed :  because  it  did  not  set  out  that 
certain  notices  had  been  given  to'  the  parties  interested,  without  which  the 
sheriff  had  no  jurisdiction ;  and  the  Court  would  intend  nothing  in  favour  of 
An  inferior  jurisdiction. 

Lord  Ellenborough,  C.  J.  The  appellants  by  their  appeal  assumed  that 
the  sessions  had  jurisdiction  :  the  respondent,  if  he  meant  to  deny  their  juris- 
diction, might  have  staid  away ;  but  he  f<>llowed  the  appellants  to  the  sessions, 
and  appeared  there  to  defend  his  rate.  Then,  in  a  case  like  this,  the  sessions 
did  right  in  calling  upon  both  parties  to  say  whether  they  claimed  to  act  under 
the  same  act  of  parliament :  and  if  the  respondent  admitted,  that  he  made  the 
rate  under  the  act  which  was  produced,  it  is  in  derogation  of  justice,  and  a 
disgrace  to  the  administration  of  the  law,  to  take  such  an  bbjectipn.  And  the 
sessions  having  overruled  it  upon  that  admission,  and  gone  into  the  merits,  we 
will  not  disturb  tbeit  decision. 

Rule  discharged. 
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The  King  t;.  The  Inhabitants  of  Mildenhall. 

12  East,  482.    June  27, 1810. 

A  teryant,  11  weeks  before  the  end  of  his  year,  on  a  quarrel  with  his  master,  applied  lor 
.  his  discharge^  which  the  master  refUsed,  unless  the  servant  coald  get  another  man  to 
stand  in  his  stead ;  the  servant  accordingly  procured  another,  to  whom  he  gave  money 
for  the  purpose  out  of  his  own  pocket,  in  addition  to  the  wages  which  the  new  man 
was  to  receive  from  the  master ;  and  the  servant  then  left  the  service,  and  hired  him- 
self as  a  day  labourer  fbr  the  remainder  of  the  year :  held,  that  this  was  proper  evi* 
denoe  from  whence  the  Sessions  might  draw  the  conchision  of  a  dissolution  of  the  con- 
tract ;  thoqgh  it  was  encountered  by  the  evidence  of  the  servant,  that  his  master  said 
to  him'  at  the  time,  that  if  the  other  man  did  otherwise  than  well«  he  could  send  for 
the  servant  and  make  him  serve  out  his  time ;  to  which  the  latter  assented  :  which  ac- 
count was,  in  the  judgment  of  the  Sessions,  impeached  by  the  master's  having  no  rec- 
olIeetioD  of  having  so  said,  and  saying  that  he  had  not  aay  inUntum  to  have  the  ser- 
vant back,  they  having  parted  on  bad  terms ;  which  latter  oApreasion  the  Coort  receiv- 
ed, not  as  evidence  per  se  of  the  master's  intention^  but  only  as  a  reason  assigned  by 
him  why  he  was  not  likely  to  have  said  what  the  servant  stated. 

WILLIAM  DOWLING,  his  wife,  and  three  children,  were  moved  from 
the  parish  of  Wilcot  to  that  of  MildenhaU,  both  in  Wtiis.  The  sessions,  on 
appeal,  confirmed  the  order,  subject  to  the  opinion  of  this  Court  on  the  fol- 
lowing case. 

The  pauper  being  settled  st  MUdenhatt^  at  Miehaehnas,  1808,  agreed  with 
/.  Sir€aion,  of  Wilcot,  to  serve  him  for  a  twelve  month,  at  6s.  a  week  in  the 
winter,  and  65.  6d,  in  the  summer ;  with  an  allowance  of  small  beer  and  lodg- 
ing all  tbe<year,  and  vtctaals  during  tlie  harvest.  He  went  into  the  service  at 
Wd  MUhadmas,  and  served  his  master  at  WiUot  till  JkJy,  within  eleven  weeks 
of  the  expiration  of  the  year.  The  paoper  not  behaving  as  he  ongbt,  and 
neglecting  his  business,  bis  master  and  he  had  a  dispute,  in  consequence  of 
wlHch  the  pauper  asked  his  master  to  discharge  him ;  but  he  answered  he 
would  not,  unless  the  pauper  would  gfet  another  man  to  stand  in  his  stead. 
The  pauper  accordingly  got  W.  Racey,  to  whom  he  agreed*  to  give  a  guinea 
and  a  half  out  of  his  own  pocket,  to  take  his  place,  besides  his  wages,  which  were 
to  be  paid  to  htm  by  Stration,  the  master.  The  pauper  stated,  that  when  he 
brought  Raety  to  his  master,  he  said,  *'  If  this  man  does  any  otherwise  than 
well,  I  can  send  for  you  and  make  you  serve  your  time  out;''  to  which  the 
pauper  replied  "  Very  well."  On  the  contrary,  the  master  stated,  that  **  he 
*'  did  not  recollect  haying  said  to  the  pauper  that  he  should  expect  him  to 
"  return ;  that  it  was  not  his  intention  to  have  him  back  ;  and  that  they  parted 
**  on  bad  term^."  The  guinea  and  a  half  was  paid  by  the  pauper  to  Racey  at 
the  time  he  entered  the  service,  and  Rucey  served  out  the  remainder  of  the  year 
with  SiraUan  at  WiUat^  and  received  the  wages  from  him  for  that  time.  The 
pauper  during  tbe  remainder  of  the  year  hired  himself  as  a  day  labourer  in 
the  adjoining  parish,  and  occasionally  slept  at  Wilcot,  Racey  continued  to 
serve  Strattmij  under  a  new  agreement,  till  the  end  of  the  year. 

Casberd  and  Mtrewether  were  to  have  argued  in  support  of  the  orders ;  but  the 
Oourt  thought  it  unnecessary  to  hear  them.  Le  Blanc,  J.  observed  that  there 
was  contradictory  evidence  before  the  sessions,  whether  this  were  a  dissolution 
of  the  coBtraot,  or  a  dispensation  of  the  service ;  and  the  sessions  had  decided 
upon  it,  as  it  was  their  province  to  do. 

Burroughs  Gasetee,  and  Gunning,  contra,  objected  that  the  sessions  had 
received  illegal  evidence  from  the  master,  that  it  was  not  his  intention  to  have 
had  the  pauper  back  again ;  by  which  they  had  been  misled.  They  urged, 
too,  that  there  was  no  contradiction  in  the  evidence ;  for  the  master  did  not 
deny  the  pauper's  statement,  but  only  did  not  rtcoUeet  it ;  and  according  to 
the  testimony  of  the  latter,  the  settlement  was  clearly  esublished  in  Wilcoi. 
The  master  insisted  on  keeping  the  pauper  to  his  contract :  he  merely  die- 
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peDsed  at  the  time  with  his  personal  service,  hot  obliced  him  to  procure  a 
substitute ;  and  said,  that  if  the.  substitute  did  not  behave  well,  be  should 
expect  the  pauper  to  return ;  and  the  pauper  paid  the  expence  of  the  substitute. 
[Bajfletf,  J.  asked,  if  there  were  any  case  where  the  pauper  had  been  held  to 
gain  a  settlement  by  hiring  and  service,  where  after  leaving  his  master  during 
part  of  th]B  year  he  had  actually  hired  himself  to  .another  master?]  Tbey 
referred  to  Rex  v.  Goothcstene,  Burr.  S.  C.  261,  where  the  master  consented 
that  the  pauper  should  go  to  the  herring  fishery,  (where  he  must  have  served 
somebody  else,}  if  he  could  get  a  man  t^  do  his  work  to  the  master's  liking ; 
which  the  pauper  did,  and  paid  the  man;  and  did  not  return  till  after  the 
year :  and  yet  he  was  held  to  gain  a  settlement  by  such  hiring  and  service. 
And  here  the  pauper,  having  only  hired  himself  as  a  day  labourer,  was  at  lib- 
erty to  return  at  any  tin^e  into  the  master's  service  when  called  upon. 

Lord  Ellgnborough,  C.  J.  The  case  of  The .  King  v.  Ooodiustone  was 
an  express  case  of  dispensation  of  service,  and  the  servant  might  have  returned 
within  the  year.  But  let  us  see  whether  in  this  case  the  justices  might  not 
reasonably  draw  the  conclusioti  which  they  have  done,  that  what  passed  between 
the  master  and  servant  was  a  discharge  of  the  latter.  The  pauper  in  con- 
sequence of  his  ill  behaviour  had  a  dispute  with  his  master,  and  desired  to  be 
discharged:  the  master  refused^  unless  the  pauper  would  get  another  man  to 
stand  in  his  stead :  another  man  was  accordingly  procured  and  brought  to  the 
master.  And  then,  according  to  the  pauper's  evidence,  the  conversation 
between  them  is  this :«— The  master  said,  If  this  man  does  otherwise  than  well, 
I  can  send  for  you  and  make  you  serve  your  time  out."  The  pauper  answered 
"  Very  well."  In  coniradictuni  to  this  evidence,  (for  so  the  sessions  must  be 
taken  to  have  understood  it  by  the  manner  of  their  stating  thec^se;  for  they 
say  on  the  aofUrary^)  the  master  swore,  that  be  had  no  recollection  of  having 
said  to  the  pauper  that  he  should  expect  him  to  return.  This  was  evidence 
to  impeach  what  the  pauper  had  sworn,  of  which  the  sessions  were  to  judge : 
and  then  what  follows  is  not  giving  cjvidenoe  of  the  master's  lAlen/toiu,  but  is 
merely  stated  by  the  master,  in  confirmation  of  bis  accuracy,  in  not  re- 
collecting what  the  pauper  bad  stated  him  to  have  said ;  as  if  the  master  had 
said,  that  what  confirmed  him  in  supposing  that  no  such  conversation  passed, 
was,  that  he  had  no  intention  to  take  the  pauper  back.  The  sessions  evidently 
understood  what  the  master  said  as'importing  a  contradiction  to  the  evidence 
of  the  pauper :  and  can  we  say,  that  they  did  wrong  in  drawing  that  co»- 
fusion  T  The  pauper  then  left  the  service  eleven  wedcs  before  the  expiration 
of  the  year :  the  master  agreeing  to  his  discharge,  upon  his  getting  another 
man  to  serve  in  his  stead,  whom  he  did  procure,  and  who  did  accordingly  serve : 
and  the  pauper  bimself  entered  into  another  service.  And  though  it  is  said^ 
that  the  pauper  might  bave  returned  at  a.day's  notion  if  recalled,  I  do  not  think 
that  varies  the  case.  According  to  the  master's  account,  it  was  a  case  of  dis- 
solution of  the  contract ;  and  the  sessions  have  drawn  that  conckision,  and 
we  caqnot  say  that  it  is  wrong. 

Grose,  J.  The  pauper,  iipofi  the  quarrel  with  his  master,  applied  for  his 
discharge :  the  master  refused,  unless  upon  condition  that  the  .pauper  procured 
another  person  to  serve  in  his  stead ;  and  the  pauper  complied  with  the  con- 
dition. And  then  the  sessions^  contrasting  the  mast^'s  evidence  with  the 
pauper's,  have  drawn  the  conclusion  that  he  was  discharged,  and  that  the  coo- 
tract  was  dissolved ;  and  we  cannot  quarrel  with  that  conclusion  which  it  wan 
competent  for  them  to  draw. 

Le  Blanc,  J.  Though  the  statute  baa  said,  that  no  settlement  shall  be 
gained  by  a  servant  unless  there  be  a  contract  of  hiring  for  a  year  and  a 
service  for  a  year,  yet  the  cases  have  decided,  that  if  the  servant  be  absent 
from  the  service  any  part  of  the  year  with  the  leave  of  his  master,  he  shall 
still  gain  a  settlement.  Therefore,  it  always  becomes  a  question  of  fact  in  these 
cases,  whether  the  absence  be  accounted  for  by  a  dispensation  of  the  service, 
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or  bj  t  disBoIutioo  of  the  contract  of  biriRg.  Here  the  seseions  hav^  concluded , 
that  the  contract  was  dissolved ;  but  they  have  also  stated  the  evidence  on 
which  they  drew  their  Conclusion ;  and  we  are  now  called  upon  to  say,  whe- 
ther that  conclusion  were  wrong.  The  pauper  and  his  master  quarrelled : 
the  pauper  applied  to  be  discharged  :  the  master  objected,  unless  the  pauper 
got  another  man  to  stand  in  his  stead :  he  therefore  consented,  if  the  pauper 
did  get  anotlier  man  :  the  pauper  got  another  man  who  served  out  the  time. 
Was  it  not  competent  for  the  sessions  on  th^se  facts  to  conclude  thai  he  was 
discharged?  But  the  pauper  was  asked^  what  passed  at  the  time;  and  he 
said,  that  his  master  said,  that  if  the  man  did  otherwise  than  well,  he  (the 
master)  could  send  for  the  pauper  and  make  him  serve  out  hi»time;  to  which 
the  pauper  assented.  The  master,  however,  when  questioned,  did  not  recollect 
any  such  thing  to  have  passed^  and  he  assigned  a  reason  why  it  could  not 
probably  have  passed ;  and  the  sfssions,  taking  the  whole  together,  considered 
his  evidence  as  a  contradiction  of  what  the  pauper  bad  sworn  to  have  passed, 
and  drew  their  conclusioa  accordingly ;  by  which  k  appears,  that  they  did  not 
give  credit  t6  the  pauper's  account  Then  it  is  said,  that  tbe  pauper  only  en- 
gaged as  a  .day  labourer,  and  could  have  returned  again  into  the  service  if 
recalled :  bnt  that  is  bo  cooflralation  of  his  account;  for  the  time  of  year  did 
not  render  it  Hkely  for  him  to  engage  in  any  other  kind  of  service.  There 
is  nothing,  therefore,  to  shew,  that  the  conclusion  drawn  by  the  sessions 
was  wrong ;  «nd  unless  we  could  see  clearly  that  it  was  so,  we  should  n^ 
reverse  it 

Baylet,  J.  There  was  conflicting  evidence  for  the  sessions  to  decide 
upon ;  and  this  being  a  matter  of  fact  rather  than  of  law,  and  they  having 
drawn  their  conclusion  from  the  evidence,  we  cannot  say  it  is  wrong. 

Orders  confirmed. 


Tunno  v.  Edwards. 

12  East,  488.    June  '29, 1810. 

GoQdt  insured  upon  a  valued  policy  having  been  seized,  con6scated,and  sold  by  order  of 
tbe  enemy's  government,  on  their  own  account,  but  the  necessary  documents  to  verify 
the  loss  not  having  arrived  here ;  the  underwriters,  on  application  to  pay  their  sub- 
scriplions,  agreed  to  adjust  and  pay  immediately  50t  per  cent,  in  aeeomU^  but  mo  uhan- 
dtmmenl  was  made  by  tbe  assured  ;  and  in  the  mean  time  the  foreign  coDstgneesof  tbe 
goods,  in  consequence  of  remonstrances  to  the  enemy's  government^  obtained  a  j-psto- 
ration  of  Aa{/' the  proceeds  of  the  goods  which  had  been  to  seized  and  sold  ;  which 
half  amounted  to  more  than  the  whole  sum  at  which  they  were  valued  In  the  poHcy  : 
yet  held,  that  the  underwriters  were  not  entitled  to  recover  back  the  fiftjf  pounds  per 
cent,  they  had  paid  on  account ;  tbe  assored  having  in  fact  sustained  a  lossof  half  his 
goods  for  vrhich  be  was  no  more  than  indemnified  by  the  fiAy  pounds  per  cent,  hq.had 
received  ;  and  there  having  been  no  abandonment  to  the  underwriters  ;  and  the  supe- 
rior value  of  the  other  half  of  the  proceeds  arising  from  the  benefit  of  the  market,  in 
which  the  underwriters  had  no  concern. 

'  THE  plaintiff  declared  on  the  common  money  counts,  and  at  the  trial  before 
Lord  Euenbermtgh,  C.  J.  at  GmldhaU,  took  a  verdict  for  100/.,  snbject  to  the 
opinion  of  this  Court  upon  a  special  case. 

In  July^  1807,  the  defendant  shipped  60  hogsheads  of  sugar  on  board  the 
WiUeman^  at  London,  for  Rotterdam ,  and  effected  an  insurance  thereon  against 
all  risks  whatever,  and  until  safely  landed  and  warehoused  in  the  warehouse 
of  the  consignee  at  Rotterdam ;  such  sugars  baring,  with  the  charges,  cost 
faim  1543/.  185.  lOJ.,  and  being  valued  at  1500/.  in  the  policy,  which  was  in 
the  usual  form,  allowing  the  assured  to  sue,  labour  and  travel,  d&c.  for  the  r^ 
covery  of  the  goods  insured,  and  to  call  on  the  underwriters  to  contribute  to 
the  charges  thereof!  The  plaintiff  was  one  of  the  underwriters  upon  this 
poliey,  for  900/.    The  Wildtman  sailed  on  the  voyage  insured  under  a  licence 
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for  thai  purpose  from  the  British  government,  and  in  Attgust^  ISO?,  arrived 
at  Rotierdami  where  the  whole  of  her  cargo  {together  with  the  cargoes  of 
other. vessels  from  Great-Britain)  was  seized  before  landing,  and  afterwards 
confiscated,  and  sold  by  the  orders,  and  for  the  account  and  benefit  of  the  gov* 
ernment  of  Holland.  In  December,  1807,  Che  defendant  applied  to  the  plain- 
tiff and  the  other  underwriters  on  the  policy  for  the  payment  of  their  subscrip- 
tions ;  but  no  documents  to  verify  the  loss  having  at  that  time  arrived  in  Eng* 
land,  the  plaintiff  and  the  other  underwriters  agreed  with  the  defendant,  that 
50/.  per  cent,  should  be  paid  him  immediately  on  account :  and  an  adjustment 
was  thereupon  indorsed  on  the  policy,  and  signed  by  the  plaintiff  and  the  other 
underwriters  as  follows ;  "  adjusted  a  return  for  loss  of  50/.  per  cent.*,  on  ac- 
count;" and  the  plaintiff  accordingly  paid  the  defendant  100/.,  being  50/.  per 
cent,  on  his  subscription.  In  July  1806,  in  consequence  of  strong  remon- 
strances made  to  the  Dutch  government  by  the  several  consignees  at  Rotterdam 
of  the  said  sugars,  and  of  the  other  cargoes,  that  government  consented  to 
restore  half  the  proceeds  of  the  several  cargoes  vAtcA  had  been  seized  under 
the  decrees  against  trading  with  England;  amongst  which  the  Wildeman's 
cargo  was  included.  The  gross  proceeds  of  the  said  sugars  amounted  to 
3866/.  10s.  lie/,  the  moiety  whereof  was  1933/.  5s.  5d.  l-2</.;  and  from  this 
last  sum  378/.  45.  5d,  was  deducted  for  the  proper  proportion  of  the  freight 
and  charges  of  sale,  6lc.,  and  the  balance  of  1551/.'  Is.  Oc/.  was  before  the 
commencement  of  this  action  paid  at  Rotterdam  to  the  consignees  of  the 
sugars,  and  handed  over  by  them  to  the  defendant.  The  question  was,  wlie- 
ther  the  plaintiff  were  entitled  to  recover  back  the  whole  or  any  part  of  the 
100/.  paid  by  him  to  the  defendant,  under  the  circumstances  above  set  forth  t 
If  he  were,  the  verdict  was  to  stand  for  such  sum  as  the  Court  should  direct : 
if  otherwise,  a  nonsuit  was  to  be  entered. 

Biarryat,  for  the  plaintiff,  contended,  that  the  underwriter  was  entitled  to 
recover  back  the  whole  of  what  he  had  paid,  the  assured  having  in  fact  since 
received  more  than  the  full  amount  of  the  sum  insured  upon  the  goods ;  and 
having  received  his  indemnity  from  another  quarter,  by  whatever  means, 
was  not  entitled  to  receive,  or  having  received,  to  retain  it  from  the  underwriter, 
according  to  the  principle  laid  down  in  Godsall  v.  Boldero,  9  East,  72.  The 
seizure  and  confiscation  by  the  Dutch  government  was  in  its  nature  a  total  loss 
at  the  time ;  and  though  there  was  in  fact  no  abandonment,  yet  that  is  not 
necessary  where  the  spes  recuperandi  is  gone :  as  where  the  goods  are  sunk  at 
sea.  The  defendant  applied  to  the  underwriters  as  for  a  total  loss,  which  would 
have  been  then  paid  but  for  want  of  the  necessary  documents ;  and  in  the  mean 
time  he  received  the  50/.  per  cent,  on  account :  and  an  adjustment  on  account 
always  implies  an  ulterior  demand.  [Bayley,  J.  Suppose  a  capture,  and  after 
application  to  the  underwriters  for  payment  of  a  total  loss,  but  before  the^  settle 
it,  there  is  a  recapture,  does  it  not  cease  to  be  a  total  loss  ?  Lord  Ellenbotongh, 
C.  J.  After  the  seizure  it  remained  contingent  whether  it  would  be  a  total 
loss  or  not ;  and  in  order  to  make  it  So,  should  not  the  assured  have  given 
notice  of  abandonment  ?  There  was  nothing  but  the  possibility  remaining, 
the  spes  recuperandi,  of  getting  back  the  goods,  which  could  have  prevented 
the  payment  of  a  total  loss ;  for  this  was  a  valued  policy.]  The  doubt  was 
whether  the  seizure  were  made  before  or  after  the  goods  bad  got  into  the 
warehouses  of  the  consignees.  [Bayley,  J.  The  payment  of  the  50/.  per 
cent,  was  not  intended  to  vary  the  rights  of  the  parties.]  If  there  had  been 
a  destruction  of  half  the  hogsheads  shipped,  or  a  recovery  in  bnlk  of  half  of 
them,  it  may  be  admitted  that  the  assured  would  not  have  been  entitled  to  re- 
cover more  than  half  from  the  underwriters :  but  to  this  moment  the  loss  con- 
tinues total;  for  the  whole  of  the  goods  were. alike  confiscated:  and  where 
there  has  been  a  total  loss,  and  afterwards  a  Salvage,  it  matters  not  how  that 
m  salvage  arose.  Now  here  it  is  impossible  to  distinguish  the  one  half  in 
bulk  of  the  goods  insured  firom  the  other  half    Though  the  Dutch  govern- 
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ment  aaBunied  to  restore  half  the  proceeds,  yet  if  the  asaared  had  only  re- 
ceived 30/.  Mr  cetU.  k  could  not  haye  been  aaid  to  be  more  than  so  maoh 
salrage*  [nayle^t  J.  The  1500/.  insured  was  the  prime  cost  with  the  charges, 
and  the  assured  stood  his  own  insurer  arto  imaginary  profits.]  If  the  assured 
be  indemnified  by/  any  means  to  the  amount  of  his  insurance  before  the  action 
brought,  he  cannot  recorer.  [Lord  Elknboraugk,  C.  J.  If  he  have  lost  a 
moiety  of  the  value  of  the  thing  insured,  is  he  not  entitled  to  his  indemnity 
for  that  7  The  superior  value  of  the  other  moiety  arises  from  the  mere  acci- 
dent of  the  market  Bat  is  it  not  an  established  and  familiar  rule  of  insur- 
ance law,  that  where  the  thing  insured  subsists  in  specie,  and  there  is  a  chance 
of  its  recovery,  in  order  to  make  it  a  total  loss,  there  must  be  an  abandonment? 
Now  here,  after  the  seizure,  and  pending  the  application  of  the  claimanu  to 
the  Dutch  government,  it  remained  uncertain  whether  there  would  be  a  total 
loss,  or  a  partial  remuneration ;  and  there  having  been  no  abandonment  before 
the  action  brought,  and  it  now  appearing  that  there  has  been  a  loss  of  half, 
and  that  the  underwriter  has  only  paid  50/.  jp^r  cen/.,  which  is  his  proportion 
of  the  toss,  how  can  he  recover  it  back  again  ?  Barley,  J.  This  was  either 
a  gift  of  half  of  the  subject  matter  of  insurance  by  the  Duiek  government  to 
the  owners  of  the  goods,  or  an  abandonment  to  them  by  that  government  of 
half  the  confiscation;  i.  e.  of  half  the  goods.  Lord  Ellenborough,  C.  J. 
The  date  of  the  confiscation  does  not  appear ;  therefore  I  must  consider  the 
goods  as  subsisting  in  specie  till  the  time  "when  they,  were  directed  to  be 
sold,  and  half  the  proceeds  paid  to  the  claimants.]  It  must  be  tsken  upon 
the  facts  stated,  that  the  confiscation  was  immediately  upon  the  arrival  of  the 
goods,  the  trade  with  England  being  prohibited.  [Bayley,  J.  Supposing 
the  Dutch  government  had  returned  the  whole  of  the  proceeds,  would  the 
underwriters  have  been  entitled  to  recover  the  whole  sum  ?]  They  would : 
but  having  only  made  a  payment  of  50/.  per  cent.,  the  underwriters  stand  in 
the  situation  of  the  purchasers  of  half.  [Lord  Ellenborough^  C.  J.  It  never 
was  contended  before,  and  there  is  no  principle  on  which  it  can  be  contended 
now,  that  an  underwriter  who  has  paid  so  much  per  cent,  on  a  partial  loss  is  a 
purchaser  of  the  goods  pro  tanto].  Suppose  the  assured  had  brought  his 
action  on  the  policy  in  December,  1807 :  at  which  time  no  salvage  had  been 
received,  he  roust  either  have  recovered  a  total  loss,  or  nothing ;  if  he  had 
then  recovered,  or  were  paid  his  100/.  per  cent,  the  underwriter  would  have 
been  entitled  to  the  full  salvage,  whatever  it  might  have  been ;  but  instead  of 
that,  he  entered  into  an  arrangement  with  the  underwriters,  by  which  he  re- 
ceived 50/.  per  cent,  as  for  half  of  the  goods  insured.  Now,  in  fact,  all  the 
goods  have  been  lost  by  the  confiscation,  but  the  assured  has  received  back 
by  half  of  the  actual  proceeds  the  full  sum  insured,  and  therefore  can  have  no 
claim  against  the  underwriters  upon  a  mere  contract  of  indemnity.  [Lord 
ElUnboraugh^  C.  J.  Half  the  proceeds  and  the  proceeds  of  half  the  goods 
are  the  same  thing.  Le  Blanc,  J.  The  case  of  OodsaU  v.  Boldero  was  not 
like  a  mercantile  insurance,  for  there  could  be  no  ulterior  profit] 

Jjowes,  contra,  was  stopped  by  the  Court 

Lord  Ellenborough,  C.  J.  This  is  a  case  where  the  underwriter,  having 
been  paid  50/.  per  cent,  on  a  loss,  brings  an  action  to  recover  it  back.  The 
goods  insured  were  seized  and  confiscated  by  the  enemy ;  and  while  it  re- 
mained uncertain  what  would  be  the  ultimate  event,  the  assured  applied  to  the 
underwriter,  and  he,  contemplating  his  own  liability  to  a  greater  amount  in 
the  event,  agreed  to  pay  50/.  per  cent,  in  the  mean  time  :  but  it  turned  out, 
that  on  application  to  the  Dutch  government  by  the  consignees  of  the  goods, 
such  restitution  was  agreed  to  be  made  by  that  government  as  leaves  to  the 
assured  no  further  claim  upon  the  underwriters.  Having  therefore  received 
half  the  sum  insured  fr<Hn  the  underwriters,  and  half  the  proceeds  from  the 
Dutch  government,  and  the  assured  being  thereby  fully  indemnified,  he  couM 
not,  according  to  the  principle  which  we  laid  down  in  Godsali  v.  Boldero, 
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mBiDtBin  any  action  against  the  underwriten.  Bat  now,  though  the  assured 
has  lost  half  his  goods,  and  only  half,  and  the  underwriter  has  paid  but  for 
half,  the  latter  claims  to  be  repaid  his  50/.  per  cent,  upon  the  ground  that  this 
was  a  total  loss,  and  that  the  assured  has  received  the  full  value  of  the  sum 
insured  out  of  the  proceeds  of  the  other  half:  but  in  order  to  have  made  it  a 
total  loss,  there  ought  to  have  been  an  abandonment,  which  there  has  not 
been :  therefore  there  is  no  ground  for  the  underwriter's  claim. 
The  other  Judges  assented. 

Postea  to  the  defendant(a) 


Puller  and  Another  v.  Hallida^. 

19  East,  494.    June  99, 1810. 

Where  a  abip  waa  chartered  to  uk^  a  carf^o  of  lead  from  London  to  St,  P§Urohmrgk^  aad 
there  immediately  receive  a  return  cargo  from  the  freichter*!  ageat,  aod  bring  it  to 
London  ;  with  a  proviao,  that  if  political  circamataneea  ahouVd  prevent  a  return  cargo  from 
being  loaded,  the  maater,  after  waiting  at  St,  PUerokurgk  40  running  dajt  without  the 
outward  cargo  being  unloaded,  and  conaequently  without  the  return  cargo  tieing  loaded, 
abould  be  at  liberty  to  return  to  London^  or  any  port  in  England  ;  and  the  ahip  not  having 
been  permitted  to  unload  at  St.  PtterBhursh^  by  the  l{ic«Man  government,  the  maater,  after 
waiting  there  the  40  running  daya,  loaded  a  rttum  cargo  for  his  own  hentJU  upon  the  out- 
ward cargo,  both  of  which  he  brought  home,  and  earned  nem  freight  on  the  homeward  car^ 
go;  which  freight  waa  adjudged  to  him  by  thejudgroentof  the  Conrtof  C.  B.  in  an  action 
between  him  and  the  freichtera,  over  and  above  the  dead  freight  atipulated  to  be  paid 
by  the  charter-party  :  held,  that  the  freightera  were  entitled  to  recover  the  whole  of 
auch  dead  freight  from  the  underwritera  upon  a  policy  of  insurance,  whereby  they 
agreed  to  pay  a  loss  in  ease  the  master  should  not  be  allowed  by  the  Rusaian  government 
to  unload  the  outward  cargo  at  St.  Peteraburgh  ;  the  vessel  having  sailed  chartered  by 
the  freighters  on  a  voyage  from  London  to  St.  Peterabursh,  and  bach :  and  that  the  un- 
derwritera were  not  entitled  to  deduct  auch  return  freight  earned  .by  the  maater  on  hit 
own  account,  and  adjudged  to  him  by  C.  B.;  thev  having  agreed  with  the  aaaured  pen- 
ding this  action  in  C.  B.  that  in  caae  the  plaintive  (to  whom  they  bad  paid  a  per  cent- 
age  loaa)  ahould  not  be  able  to  obtain  ao  large  an  allowance  aa  the  ftjil  return  freight 
paid  to  the  matter  by  reason  of  any  demurrages  or  ezpenees  being  allowed  against  dte 
said  freight^  the  difference  ahould  be  paid  by  the  underwritera  b^  a  further  per  centage, 
whether  the  aame  were  aettled  between  the  plaibtiffa  and  the  ahip  by  arbitration,  or  by 
legal  decision. 

THIS  waa  an  action  against  an  underwriter  on  a  policy  of  insurance,  in 
which  a  verdict  was  taken  for  the  plaintiffs  at  Guildhall  for  190/.  Is.  8<f.,  sub- 
ject to  the  opinion  of  this  Court  on  the  following  case. 

The  policy  was  underwritten  on  the  ship  Resolution,  Capt.  Bell,  laden  by 
the  plaintiffs  with  a  cargo  of  lead ;  and  the  risk  by  a  special  memorandum 
therein  was  thus  declared.  "  In  consideration  of  ten  guineas  per  cent,  hereby' 
acknowledged  to  be  received,  the  underwriters  on  this  policy  agree  to  pay  a 
loss  in  case  the  ResoltUion,  Capt.  BeU,  should  not  be  allowed  by  the  Russian 
government  to  unload  her  outward  cargo  at  Cronstadt  or  Si.  Petersburgh : 
the  said  vessel  having  sailed  chlirtered  by  Messrs.  C.  and  R,  PuUtr,  on  a  voy- 
age to  Si,  Petersburgh  and  back."  In  the  charter  party  to  which  the  memo- 
randum alludes,  (and  which  was  annexed  to  this  case  and  taken  as  part  there- 
of,) the  plaintiffs  covenanted  with  Capt.  Bell,  "  that  if  political  or  other  cir- 
cumstances should  arise  to  prevent  the  shipping  a  return  cargo,  or  discharging 
the  outward  cargo,  they  would  pay  2700/.,  with  10/.  per  cent,  thereon,  and  100 

Cineas  as  a  gratification  to  Capt.  Bell"  When  the  ship  arrived  at  Si.  Peiers^ 
rgh,  she  was  not  allowed  by  the  Russian  government  to  unload  her  cargo ; 
but  Capt.  Bell,  after  remaining  at  Si.  Peiersburgh  the  due  time,  according  to 
his  charter-party,  and  conforming  himself  in  all  things  thereto,  took  in  a  cargo 
of  Russian  produce  for  Thomions  and  Bayley,  in  England,  and  stowed  the 

(a;  Vide  Mwood  v.  HvnkiU,  Park, 6th  edit.  839.    Johnson  v.  Sheddon,  8  East,  681. 
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same  over  the  lead  with  which  his  ship  was  loaded  by  the  plaintiffs,  and 
brought  both  direct  to  London,  and  received  f^om  Thorntons  and  BayUy 
2156/.  1(U.  M.  for  the  freight  of  the  cargo  broaght  to  them.  The  plaintiffi 
commenced  actions  in  this  court  on  the  policj,  to  recover  what  was  due  from 
the  defendant  and  the  other  underwriters.  At  the  same  time,  an  action  was 
commenced  on  the  charter-part j  by  Cv^i.  Bed,  to  recover  2700/.,  the  full 
amount  of  the  dead  freight,  and  the  10/.  percent,  thereon,  amounting  to  270/. ; 
and  the  105/.,  his  own  gratification  :  amounting  in  the  whole  to  3075/.  The 
plaintiffs,  by  their  plea  to  that  action,  claimed  a  deduction  equal  to  the  amount 
of  the  freight  received  by  Capt.  Be//,  from  Tkamtons  and  Bayhy,  While 
the  last-mentioned  action  was  pending,  and  before  it  came  to  trial,  viz.  in  June, 
1809,  the  following  agreement  was  entered  into  between  the  attorneys  for  the 
plaintiffii  and  defendant. 

«<  Puller   and  Another  1 

9.  I  Settlement  of  policy  for 

"  The  Underwriters  qn  (  4500/. 

"  the  ship  Resolution,  j 

£        s.    d. 

**  Gross  amount   .....  5672    14    9 

"  Allowed  for  freight  and  ptimage  )  oica     ia    a 

"  on  the  voyage  home  \  ^^^    ^^    ^ 

'' If  5672/.  lose  3516      4    0 

"What  will  400/.  lose? 

'<  Answer,  61/.  Ids.  8^." 
"  We  agree  to  the  immediate  payment  by  the  underwriters  of  this  per  cent- 
"  age :  and  in  case  Messrs.  Puller  should  not  be  able  to  obtain  so  large  an 
*'  allowance  as  2156/.  lOs.  9d,  in  respect  of  the  freight  paid  by  Thorntons  and 
"  Bay  ley  by  reason  of  any  demurrages  or  expences  being  allowed  against  the 
"  said  freight,  the  difference  shall  be  paid  by  further  per  centage,  whether  the 
*'  same  be  settled  between  Messrs.  Puller  and  the  ship  by  arbitration,  or  by 
**  legal  decision.    The  above  sum  of  61/.  195.  8^.  per  cent,  to  be  paid  with 
**  the  taxed  costs  of  the  several  actions."       (Signed)       Blunt  and  Bowman. 
The  adjustment  thereupon  made  upon  the  policy,  upon  which  this  per  cent- 
age  of  61/.  195.  8d,  was  paid,  was  as  follows  : 
London,  1st  June,  1809. 
"  Paid  a  loss  of  61/.  195.  Sd.  per  cent,  on  terms  of  agreement  signed  by 
Messrs.  Blunt  and  Bowman" 

61/.  195.  8rf.  T.  HOLLIDAY. 

The  above  per  centage  of  61/.  195.  8c/.  was  accordingly  paid  by  the  defend- 
ant and  the  other  underwriters  to  the  plaintiffs  with  the  taxed  costs  of  the  several 
actions.  On  the  lastday  of  Hilary  term,  1810,  the  Court  of  Common  Pleas  gave 
judgment  in  the  cause  of  BeU  v.  PuUer  and  Another,{a)  and  thereby  directed 

(a)  Bell  V,  Puller  and  Another. 

Where  a  ship  wu  chartered  to  take  a  cargo  of  lead  f^om  London  to  Si,  Betergburgk,  and 
there  immediately  receive  a  retnrn  cargo  fVom' the  Treighters'  agent,  and  bring  it  to 
LomUm  ;  with  a  proviio,  that  if  political  circdmstancei  should  prevent  a  return  cargo 
from  being  loadea,  the  maiter,  after  waiting  at  •$!.  Peteraburgh  40  running  dayi,  without 
the  outward  cargo  being  unloaded,  and  coniequently  without  the  return  cargo  beipg 
loaded,  ahould  be  at  liberty  to  return  to  London^  or  any  port  in  England:  held,  that 
•uch  political  circumstances  having  occurred  as  hindered  the  unloading  of  the  outward 
cargo  at  8l.  PUerokurgh,  and  the  ship  having  waited  the  40  running  days  there,  the 
master  was  entitled  to  receive  the  freight  of  a  homeward  cargo,  which  he  loaded  on 
his  own  account  upon  the  outward  cargo,  and  brought  home,  in  addition  to  the  dead 
freight  payable  by  the  freighters  according  to  the  stipulations  of  the  charter-party. 

I  have  been  favoured  by  one  of  the  counsel  in  the  cause  with  the  following  note  of 
the  judgment  given  in  this  ease : 
Sir  Jambs  MAiiaFiBi.D,  C.  J.    This  is  an  action  on  a  charter  party  of  a  very  singular 
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that  the  plaintiflSi  shoald  pay  to  Capt  BeU  the  fbn  sctm  oC  30762.  wHbooi  aay 
allowance  id  respect  of  the  freight  earned  bj  him  from  Thomiant  Sl  BayUy  ; 
they  being  of  opinion  that  be  was  entitled  to  retain  for  hia  own  use  the  21561 
10s.  9d.  received  on  that  account,  and  also  to  be  paid  his  foil  dead  freight  with 
10/.  |>er  cent,  thereon,  and  105/.  as  a  gratification.  That  sum  was  according- 
ly  paid  to  him :  and  the  defendant  with  the  other  underwriters  having  refused 
to  pay  any  further  per  centage,  this  action  was  proceeded  in  for  the  recovery  of 
such  further  per  centage  as  will  pay  the  plaimifi  a  total  loss  on  tbe  sum  in- 
sured, being  190/.  li.  Si  or  38/.  4d,  per  cent,  on  the  defendant's  subscription 
of  500/.  Tbe  question  was,  whether  the  plaintiffs,  under  all  the  circumstances, 
were  entitled  to  recover  this  further .  sum  ?  If  they  were,  the  verdict  was  to 
eund  :  if  not,  then  it  was  agreed  that  the  money  paid  under  the  adjustment 
should  be  considered  as  havmg  put  an  end  to  the  action;  and  that  a  nonsait 
was  to  be  entered. 

kind.  The  demand  it  for  27002.,  by  a  technical  phrase  called  dead  freight.  The  defend- 
anta  ineiet  they  are  not  bound  to  pay  the  whole  27001.,  because  tbe  plaintiiT  acquired 
acme  freight  for  foods  which  he  procured  to  be  put  on  board  %\  Si.  Ptterskurgk^  and 
brought  to  England :  and  the  question  is.  Whether  tlie  defendants  are  entitled  to  make 
any  Mch  deduction ;  or  whether  the  plaintiff  is  entitled  to  recover  the  whole  27002.^ 
The  declaration  states,  that  the  plaintin  let  the  ship  on  a  charter  patty  to  go  to  St.  JPs- 
ieraburgh  from  London.  There  is  the  usual  covenant  that  tbe  ship  sbonld  be  tight,  &c. ; 
and  that  she  should  take  on  board  150  tons  of  lead  and  carry  the  same  to  St.  Peteraburgk^ 
or  as  near  thereto  as  she  could  get,  and  that  she  would  there  immediately  receire  on 
board  a  cargo  of  goods  from  the  defendant's  agents,  and  bring  them  to  London.  The 
ship  was  to  lie  at  St.  Petersbvrgh  40  running  dayi  in  the  whole.  The  plaintiflT  is  to  be 
paid  at  the  rate  of  IH.  lU.  per  ton,  with  lo7.  per  cent,  primage,  and  a  gratification  of  100 
guineas  to  the  captain.  Then  it  is  provided,  that  if  political  circumstances  should  occur 
to  prevent  a  returfi  cargo  beinc  put  on  board,  the  defendants  were  to  be  at  liberty  to  de- 
tain tbe  ship  at  St.  PUersburgh  40  mnning  days  after  her  arrival  there,  and  that  after  the 
ahip  bad  lain  40  run  nine  days  at  St,  PetBrebvrgk^mhhont  tbe  cargo  being  unloaded,  and 
consequently  without  the  return  cargo  being  loaded,  the  plaintiff  should  be  -at  liberty  to 
return  to  London^  or  any  port  in  England;  which  is  the  extraordinary  part  of  the  case. 
It  happened  that  the  Aiunim  government  would  notsu'ffer  the  cargo  to  be  unloaded,  and 
that,  after  40  running  days  were  expired,  the  pliiintiirbecnme-at  liberty  to  return  to  Eng' 
{end,  and  acquired  an  extraordinary  freight.  Tbelv  is  bo  covenant  to  bring  back  the  lead 
to  London  in  case  of  a  non«deIivery  at  St.  Peterskurgh  ;  though,  I  snppose,  lead  would 
be  worth  much  less  at  an  out-port  than  in  London.  27002.  is  to  be  paid  on  the  ahip*s  ar- 
rival at  any  port  in  England.  The  object  of  the  voyage  was  the  return  cargo  ;  and  the 
freight  upon  that  at  11  guineas  per  ton  would  have  exceeded  the  dead  freight.  A  cargo 
homewards  not  being  to  be  obtained,  the  defendants,  I  presume,  were  to  have  their  lead ; 
and  the  reason,  I  suppose,  why  the  deed  is  so  inaccurately  drawn,  was,  that  it  was  infer* 
red,  that  if  there  was  no  return  car|{o,  the  lead  would  come  back  on  tbe  same  terms  as 
the  return  cargo.  But  that  is  inconsistent  with  the  other  clause,  that  on  arrival  at  any  port 
In  England^  the  dead  freight  was  to  be  paid  ;  for  certainly  there  was  no  obligation  to  bring 
back  the  lead  to  Londfin.  This  makes  it  a  very  extraordinary  case.  None  of  the  cases 
cited  from  Abbott  or  elsewhere  apply  so  as  to  afford  a  rule  for  the  present  case  ;  because 
it  amounts  to  nothing  more  than  supposing  tbe  captain  bound  by  bis  covenant  to  bring  back 
tlie  lead :  it  is  nothinc  more  than  a  contract  to  bring  back  a  certain  quantity  of  goods,  not  ac- 
cording to  a  certain  freight  or  weight,  but  merely  as  a  waggoner  might  agree  to  carry  goods 
from  London  to  Exeter  or  elsewhere.  Now  considering  this  as  a  mere  contract  to  bring  cer- 
tain goods  to  England^  I  see  no  reason  why  the  captain  may  not  earn  what  else  he  can  by 
taking  goods  on  board  for  hisown  benefit.  In  common  cases,  there  usually  is  a  covenautthat 


the  freighter  will  supply  a  certain  quantity  of  homeward  freight  at  the  foreign  port;  and  if 
he  does  not,  the  ship  owner  has  his  action  on  the  covenant  iKgainst  him.  But  suppose, 
instead  of  leaving  tne  damages  open,  he  stipulates,  if  I  cannot  provide  a  cargo  for  you. 


I  will  pay  you  so  much  :  would  not  the  owner  in  that  case  have  a  right  to  take  goods  on 
board  for  his  own  account  ^  His  ship  is  at  full  liberty  to  make  any  other  profit;  and  in 
such  a  case  he  doubtless  would  insist  on  more  or  less  liquidated  damages,  according  as 
he  foresaw  what  would  be  his  chance  of  getting  ft'eight  at  the  place  where  he  was  going: 
he  would  raise  or  low^r  his  demand  accordingly :  and  I  see  no  reason  in  such  a  case  why 
the  charterer  should  not  pay  the  liquidated  damages  stipuUted,  because  the  ship  owner  had 
made  a  profit  by  a  cargo  supplied  by  some  other  person.  I  wasat  first  much  staggered  by  the 
case  in  the  Kin^'e  Bench^  PuUer  v.  Staif^orth,  1 1  East,  232,  which  appeared  very  similar  to 
this :  but  there  the  captain  did  not  bring  home  the  lead,  but  instead  thereof  went  to  Stockholm^ 
and  there  sold  the  lead,  ond  got  other  goods  and  brought  them  home.  The  plain tifls  in  that 
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Pulkr^  for  the  plaintiffs,  said,  thtt  two  qaeatiods  would  arise ;  lat.  Whether 
the  adjuatinent  of  /ime,  1809,  by  its  terms  precluded  the  plaintiffs  from  reco- 
vering the  further  per  centage  mentioned  in  the  agreement :  2dly,  Whether, 
supposing  that  adjustment  not  conclusive,  the  plaintiffs  were  not  entitled  to 
recover  from  the  underwriters  the  sum  they  have  paid  as  dead  freight  to  Cap- 
tain Bell  under  the  judgment  of  C  B.l  At  the  tiipe  when  the  agreement 
was  made  actions  were  pending  in  this  court  against  the  underwriters  to 
recover  a  total  loss ;  and  an  action  was  pending  in  C  B.  by  Csptain  Bell 
against  the  plaintiff^  upon  the  charter-party,  to  recover  .the  dead  freight  on  the 
voyage  to  St.  Petersburgkf  without  allowing  the  freight  earned  by  him  on  the 
voyage  home.  After  the  case  of  Puller  v.  Sianiforth,  11  East,  2d2,  upon  a 
similar  charter-party,  it  seemed  to  be  of  consequence  that  the  freight  earned 
on  the  voyage  home,  would  be  allowed  in  reduction  of  the  dead  freight  on  the 
voyage  out ;  and  the  agreement  was  entered  into  with  a  view  to  that  expected 
consequence.  [Lord  Elknboraugh,  G.  J.  Whether  the  adjudication  of  the 
Court  of  C.  P.  in  the  case  of  Bell  v.  Puller  were  right  or  wrong  does  not 
appear  to  us  to  signify  upon  the  construction  of  the  agreement  between  these 
parties,  if  that  legal  adjudication  have  enlarged  the  plaintiff's  claim  to  indem- 
nity from  the  underwriters ;  we  will  therefore  hear  the  other  side.] 

Scarlett^  contra,  contended  that  the  same  question  was  open  upon  the  policy 
on  which  the  action  was  brought,  as  if  no  adjustment  or  agreement  had  taken 
place :  the  questions  therefore  were,  1st,  What  were  the  rights  of  the  parties 
when  the  adjustment  took  place  ?  and  2dly,  What  effect  the  adjustment  had 
upon  these  rights  1  The  judgment  of  C.  B.  in  the  case  of  Bell  v.  Puller  is 
not  binding  as  between  these  parties.  [Bayley^  J.  We  must  take  it  now, 
that  the  plaintiffs  were  compelled  under  that  adjudication  to  make  the  Aill  pay- 
ment for  the  dead  freight.]  That  was  not  an  event  insured  against ;  and  an 
assured  may  sustaiq  a  loss  by  such  an  event,  which  he  is  not  entitled  to  recov- 
er against  the  underwriters.  The  decision  of  that  Court,  too,  is  rather  at 
variance  with  the  judgment  of  this  Court  in  Puller  v.  Sianiforih.  Lord  jE7/- 
lenboraughf  C.  J.  We  there  considered  that  Messrs.  Pullers  had  adopted  the 
agency  of  the  captain,  in  proceeding  with  the  outward  cargo  from  Si.  Peters- 
burgh  to  Stockholm,  and  disposing  of  it  there,  and  bringing  home  a  return 
cargo  from  thence,  on  which  freight  was  earned.]  It  is  still  open  to  contend, 
that  Messrs.  Pullers,  ^he  freighters,  are  entitled  to  sjtand  in  the  place  of  the 
owner  all  through  the  voyage ;  which  is  a  view  of  the  case  that  does  not  appear 
to  have  been  sufficiently  pressed  on  the  Court  of  C  B.;  for  they  hired  the 
ship  on  the  voyage  to  St,  Petersburgh  and  back ;  the  captain  therefore  was  to 
be  considered  as  their  agent  during  the  voyage  out  and  home.  [Lord  Ellen* 
borough,  C.  J.  The  difficulty  lies  in  finding  any  general  terms  of  hiring  in 
the  charter-party :  it  rather  seems  to  be  a  special  hiring  of  the  ship  to  carry 

eaue  called  on  the  underwriters  on  a  very  singular  insurance,  not  of  ship,  freight,  goods,  or 
Toyage,  but  the  underwriters  had  agreed  to  pay  a  total  loss  in  case  the  ship  was  not  al- 
lowed to  load  a  cargo  at  St,  fitershtirgh.  Tnat  was  in  effect  an  insurance  of  ti^e  voyage : 
and  there  the  Pull^s  demanded  a  sum  of  2SQfH.  thinking  tliey  were  bound  to  pay  thntto 
the  owner  :  but  the  Court  held  the  underwriters  were  not  obliged  topay  the  whole,  hut  the 
whole  minus  the  freight  obtained  by  the  captain  at  Stockholm,  There  is  a  strong  difie- 
rence  between  the  two  cases  :  there  the  lead  was  the  property  of  the  PiUUrs,  and  was 
not  brought  back,  but  was  sold  at  Stoekkolm,  for  any  thing  that  appears :  for  the  only 
means  the  captain  bad  of  oblaininf  any  freight  at  Stoekkolm  might  arise  from  the  use  he 
made  of  the  lead  at  Stockholm :  and  therefore  the  King's  Bench  thought,  that  the  captain 
who  had  done  all  this  for  his  own  benefit,  should  not  be  entitled  to  that,  leaving  the  un- 
derwriters to  pay  the  vjrbote  2500(.  But  in  this  case,  on  the  best  consideration,  we  think 
the  defendants  are  not  entitled  to  deduct  from  the  27002.  the  profit  the  captain  made. 
Something  has  been  said,  that  if  a  fulj  return  cargo  had  been  put  on  board,  the  captain 
would  have  got  more  than  he  will  now  get  by  the  27002.  with  this  freight.  It  is  said  by 
the  plaintiff,  pay  me  what  you  would  have  paid  if  the  whole  return  cargo  had  been  put 
on  board  at  St.  Peterohurgk,  and  I  will  allow  the  return  freight  out  of  it.  I  do  not  know 
how  that  is ;  it  is  a  matter  of  calculation ;  but  the  plaintifiT  is  entitled  to  his  2700/. 

Rule  dischaiged. 
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oat  a  certain  cargo  to  Si.  Petersburgh,  and  to  receive  a  certain  other  return 
cargo  there  from  the  freighters'  agents,  with  liberty  to  the  captain  to  retorn 
home  after  waiting  a  certain  time  there  without  the  outward  cargo  being  un- 
loaded there,  and  the  return  cargo  loaded  on  board.]  The  argument  for  a 
general  hiring  upon  the  voyage  out  and  home  arises  from  the  general  view  of 
the  charter-party  which  is  to  put  the  charterers  in  the  place  of  the  owner  dur- 
ing the  whole  time  the  ship  is  out  upon  the  voyage :  the  particular  terms  and 
conditions  merely  regulate  the  manner  in  which  the  voyage  is  to  be  conducted  : 
and  admitting  that  the  captain  is  not  bound  to  do  more  than  the  particular  act» 
covenanted  for ;  yet  if  he  do  more,  it  must  be  taken  to  be  for  the  benefit  of 
the  substituted  owners  contracting  with  him.  [Lord  Ellenhorough,  C.  J.  As 
the  ship  is  only  let  for  a  particular  purpose,  we  cannot  extend  the  letting  be- 
yond the  terms  of  the  contract.  If  there  had  been  a  genera]  hiring,  it  would 
have  been  different.  Would  a  freighter  hiring  a  ship  for  a  particular  voyage 
be  liable  for  the  act  of  the  captain  going  upon  a  voyage  entirely  different  f  1 
Then  2d]y,  the  intention  of  the  parties  in  coming  to  the  agreement  stated 
was  to  put  an  end  to  the  action,  and  then  the  question  is  the  same  as  if  the 
plaintiff  had  sued  upon  the  agreement.  The  underwriters  defend  themselves 
upon  the  ground,  that  by  the  terms  of  that  agreement  they  are  only  liable  for 
a  certain  sum,  which  has  been  paid  to  the  plaintiffs  :  and  they  only  agree  to 
pay  a  certain  further  per  centage  in  case  the  plaintiffs  should  not  be  able  to 
obtain  so  large  an  allowance  as  2166/.  lOs.  9d  in  respect  of  the  homeward 
freight  by  reason  of  any  demurrages  or  expenses  being  allowed  against  the  said 
freight.  That  was  a  good  consideration  for  putting  an  end  to  the  action  ;  and 
if  this  action  had  been  brought  upon  the  agreement,  as  in  effect  it  must  be 
considered  to  be,  the  plaintiff  must  have  declared,  that  in  consfderation  that 
they  would  put  an  end  to  the  action  on  the  policy,  and  would  received!/.  19s. 
8</.  the  defendant  promised  to  pay  that  sum,  and  such  further  sum  as  should 
be  allowed  for  demurrage  or  expenses  allowed  against  the  freight  paid  by 
Thorntons  and  Bayley,  And  the  contract  having  been  made  with  full  knowl- 
edge of  the  facts,  but  upon  a  misapprehension  of  the  law,  the  parties  would 
still  be  bound  by  it,  according  to  Bilbie  v.  Lumley.(a) 

Lord  Ellenborough,  C.  J.  Both  parties  expected  that  a  certain  sum 
would  have  been  allowed  to  the  plaintiffs  for  the  freight  earned  on  the  voyage 
homewards,  but  they  contemplated  that  certain  allowances  for  demurrage  and 
other  expences  might  be  set  off  against  that  freight ;  and  they  agreed,  that  if 
any  thing  were  deducted  on  these  accounts,  the  plaintiffs'  loss  should  be  bal- 
anced by  a  further  payment  by  the  underwriters.  It  turns  out,  that  both  par- 
ties were  in  this  respect  deceived  :  then  are  they  not  botli  remitted  to  their  orig- 
inal rights?  It  appears  that  the  assured  were  originally  entitled  to  recover 
from  the  underwriters  a  total  loss :  and  it  was  contemplated  at  one  period, 
that  the  assured  were  to  receive  2166/.  lOs.  9(/.  minus  certain  allowances,  as 
a  probable  diminution  of  that  loss ;  they  thereupon  entered  into  the  agreement 
stated,  whereby  in  proportion  as  the  allowances  for  demurrage  and  other  ex- 
penses might  lessen  the  sum  of  2166/.  IO5.  9(/.  expected  to  be  received  by 
them,  the  underwriter^  agreed  to  pay  them  n  further  per  centage  beyond  the 
sum  of  61/.  195.  Sd.  per  cent,  which  they  were  presently  to  receive.  But  it 
turns  out  that  instead  of  their  loss  amounting  only  to  61/.  19s.  8c/.  per  cent,  it  is  now 
increased  to  a  much  higher  amount  in  consequence  of  the  adjudication  of  the 
Cotirt  of  C  B.  in  the  action  against  them  by  Captain  Bell^  in  which  they  were 
found  not  to  be  entitled  to  receive  any  part  of  the  2166/.  IO5.  ^d:  for  the  home 
freight.  The  loss  of  the  plaintiffs,  therefore,  upon  the  policy,  is  now  enhanced 
by  the  whole  amount  of  that  sum,  and  therefore  they  are  entitled  to  recover 
it  from  the  underwriters.  By  the  charter-party  there  was  nothing  which  gave 
to  the  plaintiffs  the  dominion  of  the  ship  for  the  whole  voyage  out  and  home, 

(a)  2  East,  469,  and  vide  Stephens  v.  LyncA,  12  East,  38. 
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but  she  was  let  to  them  for  special  purposes  only.  If  thiere  hkd  been  a  gene- 
ral hiring,  they  might  have  been  entitled  to  the  home  freight.  In  the  former 
case  of  PuUer  v.  Staniforih  we  considered  that  the  acts  of  the  captain,  in 
carrying  the  outward  cargo  to  Stockholm  and  disposing  of  it  there,  and  earn- 
ing a  freight  homewards,  were  done  by  him  for  the  benefit  of  the  plaintiffs,  the 
freighters,  and  were  adopted  by  them :  and  it  was  not  suggested  to  us  that 
their  adoption  of  the  master's  acts  was  disputed ;  and  then  the  consequence 
we  drew  from  such  adoption  followed  of  course ;  but  in  the  case  decided  in  the 
Court  of  C.  P.,  a  question  was  raised,  whether  the  Pullers  were  entitled  to  any 
freight  earned  by  the  ship  beyond  the  particular  purposes  for  which  she  was 
chartered  by  them :  and  it  has  been  decided  that  they  were  not.  Here,  then, 
the  plaintiffs  have  in  the  event  sustained  a  total  loss,  and  are  therefore  entitled 
to  recover  the  whole  from  the  underwriters  upon  this  policy. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  The  first  questiotn  arises  upon  the  interest  of  the  plaintiflb ; 
it  is  not  an  insurance  on  freight  to  be  earned  generally  by  the  ship,  but  upon 
the  particular  adventure  for  which  she  was  chartered.  It  was  a  particular  and 
special  interest  in  the  freight  under  the  terms  of  the  charter-party,  and  not  a 
general  interest  in  any  freight  which  should  be  earned  by  the  ship.  And  this 
differs  it  from  the  former  case  of  Puller  v.  Sianiforth  before  this  Court,  where 
the  captain  had  not  refused  to  take  in  a  homeward  cargo  on  account  of  the 
freighters,  when  he  found  he  could  not  unload  the  outward  cargo  at  Si.  Peters^ 
burgh^  but  had  proceeded  with  the  outward  cargo  to  another  port,  and  there 
disposed  of  it,  and  taken  in  another  cargo  in  lieu  of  it,  which  he  brought 
home.  The  Court  there  considered  him  as  having  acted  for  the  best  in  pursu- 
ance of  the  original  adventure  under  the  circumstances  which  had  occurred, 
and  that  his  acts  were  recognized  by  the  Pullers.  But  here  the  master,  not 
having  been  allowed  to  unload  the  outward  cargo,  and  having  remained  for  the 
stipulated  time  at  St,  Petersburgh,  took  in  a  homeward  cargo  which  was 
stowed  upon  the  other,  and  brought  it  home,  upon  his  own  account  and  risk : 
and  in  an  action  brought  by  him  in  the  Court  of  C.  P.  against  the  present 
plaintiffs,  that  Court  held,  that  he  was  entitled  to  the  freight  which  the  ship 
had  earned  on  the  homeward  cargo.  Then  while  that  action  was  depending, 
these  parties  came  to  an  adjustment  and  agreement  in  the  terms  stated :  and 
that  brings  it  to  the  question  upon  the  terms  of  that  agreement :  which  did  not 
put  an  end  to  the  action  upon  the  policy,  but  went  upon  the  grounds  that 
there  was  a  clear  payment  of  61/.  i9s.  Sd.  per  cent,  due  to  the  plaintiffs,  and 
that  the  underwriters  would  make  good  the  remainder  if  that  sum  should  fall 
short  of  what  the  plaintiffs  were  entitled  to  recover  from  them  after  the  judg- 
ment of  the  Court  of  C  P.  in  the  action  against  them  by  the  master  should  be 
known.  Then  that  question  having  been  decided  against  the  present  plaintiffs, 
their  loss  upon  the  policy  is  enhanced  by  so  much  the  more,  and  there  is  no- 
thing in  the  terms  of  the  agreement  between  these  parties  that  stands  in  the 
way  of  their  recovering  the  amount  of  such  further  loss. 

Baylet,  J.  The  object  of  the  insurance  in  question  was  to  reimburse  the 
plaintiffs  all  the  loss  which  they  should  sustain,  in  case  Captain  Bell  should 
not  be  allowed  by  the  Russian  government  to  unload  the  outward  catgo;  and 
upon  the  action  brought  against  them  by  the  master,  it  turns  out  in  the  event 
that  they  have  been  compelled  by  the  judgment  of  the  Court  of  C.  P.  to  pay 
the  master  the  whole  amount  of  the  dead  freight,  and  the  other  sums  stipulat- 
ed for  by  the  charter-party,  amounting  altogether  to  3075/.,  and  that  they  are 
not  entitled  to  any  allowance  for  the  freight  earned  on  the  homeward  cargo. 
And  I  cannot  say  that  the  plaintiffs,  who  had  money  recovered  against  them 
by  the  judgment  of  a  court  of  law,  except  in  a  case  of  fraud,  have  paid  it 
wrongfully.  If  there  were  any  doubt  as  to  the  propriety  of  that  judgment  I 
should  still  conceive  that  the  plaintiffs,  who  have  been  compelled  to  payjt, 
would  be  entitled  to  recover  it  from  the  underwriters  under  this  agreement: 
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but  I  think  that  the  jadgment  of  the  Coart  of  C  P.  is  right  In  the  case  of 
PuUer  ▼.  Sianifarth,  it  does  not  appeur  but  that  the  very  circumstance  of  the 
captain's  disposing  of  the  outward  cargo  at  Stockholm  enabled  him  to  bring 
home  the  other  cargo  from  thtoce.  Though  if  upon  consideration  it  had  ap- 
peared to  me  that  our  opinion  had  been  wrong,  I  should  have  had  no  difficulty  in 
saying  so.  Here,  however,  the  captain ,  after  waiting  at  St.  Petersburgh  the  st ipo» 
lated  time,  without  being  permitted  to  unload  his  outward  cargo,  might  think, 
that  while  he  performed  his  contract  with  the  freighters  faithfully,  by  bringing 
home  the  outward  cargo  upon  dead  freight,  there  was  no  reason  why  he  should 
not  make  any  additional  profit  upon  .the  homeward  voyage  consistently  with 
his  engagement  with  the  freighters:  and  the  plaintiffs  having  been  compelled 
to  pay  him  the  whole  of  the  dead  freight  under  the  judgment  of  the  Court  of 
C  P.,  I  think  they  are  entitled  to  recover  it  from  the  underwriters. 

Postea  to  the  plaintiffii. 


Shee  V.  Clarkson  and  Others. 

12£aflt,507.    June  S9, 1810. 

The  broker  effecting  a  policy,  being'tbe  common  agent  of  the  assured  and  of  the  under- 
writer, wbije  the  premiam  remains  in  hia  hands  for  tbe  one  party,  and  the  policy  for 
the  other;  and  having  received  notice  of  events  which  entitle  the  assured  to  a  return 
of  nremium  before  action  brought  by  the  underwriter  to  recover  the  full  premium  ;  is 
authorized  to  deduct  such  return,  and  only  to  pay  over  the  difference  to  the  underwriter. 

TH£  plaintiff,  an  underwriter,  brought  assumpsit  against  the  defendants, 
policy  brokers,  to  recover  a  balance  o(  54U.  lOs.  Od.  duetto  him  ibr  premiums 
of  insurance  on  divers  policies  subscribed  by  him.  The  defendants  pleaded 
tbe  general  issue,  gave  notice  of  set  off,  and  paid  into  Court  335/.  10s.  6d. : 
and  at  the  trial  in  London  before  Lord  Elhnborovgh,  C.  J.  a  verdict  was  taken 
for  the  plaintiff  for  205/.  195.  6d,,  subject  to  the  opinion  of  the  Court  on  the 
following  case. 

The  plaintiff,  in  1806,  had  subscribed  policies  of  insurance,  which  the  defend* 
ants  had  effected  as  brewers,  the  premiums  upon  which  amounted  to  559/.  lOi. 
0</.,  and  had  also  settled  and  signed  upon  policies  subscribed  by  him  for  them 
adjustments  for  returns  of  premiums  amounting  to  18/.,  leaving  a  balance  due 
to  the  plaintiff  of  541/.  lOs.  Od. ;  for  which  this  action  was  brought.  The 
defendants  insist,  that  they  are  entitled  to  deduct  or  retain  out  of  that  sum, 
the  sum  of  205/.  195.  6c/.,  being  the  amount  of  deductions  for  short  inter- 
ests and  stipulated  returns  of  premiums  for  convoy  upon  the  same  policies, 
for  the  premiums  on  which  this  action  was  brought,  and  which  policies  had 
always  remained  in  the  defendants'  hands,  and  had  not  been  handed  over  to 
their  principals.  There  was  no  evidence,  that  the  defendants  had  received  the 
premiums  from  their  principals,  nor  was  there  any  evidence  that  the  defend- 
ants had  credited  their  principals  with  returns  of  premium  for  convoy  and  short 
interest  claimed  by  them.  The  plaintiff  has  allowed  the  defendants  in  account 
all  the  returns  on  policies  upon  ships  and  goods  in  which  they  were  personally 
interested,  and  also  all  the  returns  on  policies  which  have  been  adjusted  ;  and 
the  set-off  or  deduction  claimed  of  205/.  195.  6(/.  in  dispute  arises  upon  poli- 
cies subscribed  by  the  plaintiff,  which  the  defendants  have  effected  as  brokers 
for  others.  The  defendants  did  not  act  under  any  del  credere  agency  or  com- 
mission. The  events  entitling  to  the  returns  claimed  had  happened  before  the 
commencement  of  the  present  action  :  but  it  was  not  admitted  by  the  plaintiff, 
that  the  defendants  were  thereby  entitled  to  deduct  or  set  off  the  returns  claim- 
ed, that  being  the  question  for  the  opinion  of  the  Court.  The  plaintiff  insist- 
ed, that,  upon  the  events  happening,  the  principals,  and  not  the  brokers,  were 
entitled  to  the  returns  claimed,  unless  such  returns  were  adjtfeted  by  the  under- 
writers with  the  brokers :  and  the  defendants  insisted,  that,  upon  the  events 
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happening,  without  wnj  adjaitm^nti  or  M  cndere  commisrion,  they  as  brokera, 
were  entitled  to  the  retarna,  aa  abateitienu  oat  of  the  premioma.  The  qaea- 
tion  waa,  whether  the  defendanta  were  entitled  to  deduct  or  set  off  the  sum  of 
a06/.  195. 6d.  ?  If  not,  the  Terdict  was  to  stand  for  that  amount :  if  they  were 
ao  entitied,  a  terdiot  waa  to  be  entere'd  for  the  defendants. 

Edehardi&n^  for  the  plaintiff,  inaisted  thai  the  defendants  were  not  entitled 
lb  deduet  the  aiim  in  dispute.  The  assured  and  the  underwriters  are  the  real 
contracting  partiea,'who  contract  through  the  medium  of  the  broker.  The 
premium  ia  payable  by  the  aaaured  imtatUeft  immediately  before  the  policy  is 
aigned,  aa  it  is  expressed  to  be  tn  the  policy  itself;  though  in  practice  the 
money  does  net  pass  immediately,  but  an  account  is  carried  on  through  the 
broker :  who,  however,  as  between  the  assured  and  underwriter,  is  considered 
aa  having  received  the  premtom  at  the  time  when  the  policy  is  executed  for 
the  benefit  of  the  underwriter;  and  the  underwriter,  who  admits  by  the  policy 
that  he  had  received  it,  could  not  maintsrin  an  aotkm  for  it  against  the  assured. 
[The  (hurt  iMre  i^tei^oaed,  and  suggested,  that  the  case  might  be  more  per* 
fectiy  stated  by  finding  the  fact,  upon  which  the  merita  of  the  case  turned^ 
whether  or  not  the  broker*  continued  an  agent  of  the  assured  for  the  purpose 
of  adjusting  and  reeeiviBg  returns  of  premium  :  and  after  some  hesitation  that 
fbot  was  admitted.-]  But  he  eootended,  that  the  broker  conld  not  adjust  re- 
turns of  prefnium  for  the  assured,  without  the  consent  of  the  underwriter,  so 
as  to  bind  him  againat  his  consent.  [Lord  Ellenboroughy  C.  J.  No  doubt  the 
underwriter  may  at  any  time  determine  the  agency  of  the  broker^  as  far  aa 
regards  himself:  and  if  the  underwriter  had  put  an  end  to  the  broker^s  agency 
for  him  after  the  premiums  credited  to  him,  and  before  the  eventa  happened 
on  which  the  returna  of  premium  were  to  be  made,  there  might  be  some  ques* 
^n:  -but  while  the  agency  on  both  sides  subsists  in  the  usual  manner,  and 
after  the  events  have  happened  which  entitle  the  assured  to  the  returns,  how 
can  the  underwriter  recover  the  premiums  against  the  broker,  without  aHow* 
ing  the  returns?  There  is  no  difference  in  principle  between  the  agency  of 
the  broker  far  settling  loss€S,  and  his  agency  for  adjusting  «ttd  receiving  reiutns 
Qfpnmiums ;  and  in  Wilson  and  Others,  assigns  of  Fktcher  v.  Cnighton,  and 
AnHher^^a)  it  waa  hdd,  that  the  defendants  factors  had  no  right  to  set  off  hsses 
OB  policies  underwritten  by  the  bankrupt  for  their  correspondents,  though  hap- 
pening before  the  bankruptcy,  against  an  action  for  premiums  debited  to  the 
defendants  by  the  bankrupt  upon  insurances  on  behalf  of  those  correspon- 
dents ;  the  assured  themselves,  only  being  efbtitled  to  sue  for  such  losses.  And 
€hrm^  V.  DubaiSf  where  the  broker  was  held  entitled  to  set  off  under  the  gene- 
ral issue  such  losses,  turned  expressly  upon  the  fact  of  his  having  a  commis- 
sion dbieredA^e  from  his  principal,  the  assured ;  which  fact  is  negatived  in  this 
oaae.»  [Lord  EUenhorough,  C.  J.  The  amount  of  the  premiums,  depending 
often  vpon  contingeneies,  are  to  be  liquidated  in  the  events ;  and  till  those 
events  are  determined,  tbe  broker  is  the  mutual  agent  for  the  one  to  pay,  and 
for  the  other  to  receive :  and  if  the  agency  be  not  put  an  end  to  by  either  party 
before  the  event,  that  ascertains  what  the  true  amount  of  tlie  premium  is,  for 
which  the  underwriter  ought  to  have  been  credited.  There  is  no  question  be- 
tween these  parties  about  losses,  [Bajfky,  J.  Suppose  it  turned  out,  after  a 
policy  made  as  interest  should  appear  on  goods  expected  to  be  shipped,  that 
there  was  no  interest;  could  the  underwriter  after  that  was  known,  recover 
the  premium  from  the  broker,  leaving  it  to  be  sued  for  and  recovered  back  by 
the  aaauf ed  ?]  If  there  Were  no  fraud,  it  ahould  seem  th^t  such  an  action 
would  lie  by  the  imd^rwriter  ajfaittst  the  broker;  [Lord  EUenborough,  C.  J. 
Suppose  a  case  where  tio  broker  intervened,  and  the  underwriter,  after  the 
event,  au^  tlie  assured  for  the  full  premium,  he  could  only  recover,  subject  to 
the  deduction  for  return  of  pveniium.}    That  would  be  a  difforent  kind  of 

(a)  Tr.  22  G.  3.  B.  R.  cited  in  Orov  and  JlfUfther.  Assignees  rf  Uotard,  v.  Duhoi^.  1 
trarm  Rep.  11^  aid  h^  1  IfawhAH  oa  iiM»  AM. 
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dealing ;  for  as  between  those  parties  it  is  always  understood  to  be  a  ready 
money  dealing :  the  underwriter  admits  by  the  policy^  that  he  has  reoeired  the 
money  from  the  assnred.  But  that  is  not  the  case  with  the  broker ;  and  though 
he  may  be  the  agent  of  the  assured  for  the  purpose  of  paying  the  premiums, 
and  making  adjustments  for  and  receiving  returns  of  premiums ;  yet  he  is  not 
the  agent  of  the  underwriter  for  the  purpose  of  making  such  adjustments :  for 
the  underwriter  always  makes  his  own  adjustments  with  the  broker.  The  pre- 
mium is  money  which  the  broker  has  received  for  the  use  of  the  underwriter, 
and  it  can  be  no  answer  for  the  broker  in  a  court  of  law,  that  the  underwriter 
owes  his  principal  another  sum.  A  debt  must  alwajs  be  proved  and  averred 
in  the  name  of  the  principal  and  not  of  the  agent ;  and  it  is  only  in  the  case 
of  the  principal  residing  abroad  that  a  remedy  is  provided  by  the  stat.  49  G.  3. 
c.  121.  s.  16,  which  enables  the  agent  to  prove  tlie  loss :  but  this  is  an  attempt 
to  do  the  same  thing  in  effect  for  a  principal  at  home. 

Marryat,  contra,  after  observing  that  the  distinction  between  Che  case  of  loss, 
and  that  of  a  return  of  premium,  was,  that  in  the  case  of  a  loss  tbe  claim  orig^ 
inated  to  the  assured  himself  and  not  to  the  broker,  was  stopped  by  the  Court. 

Lord  Ellbnborough,  C.  J.  That  makes  all  tbe  difference.  The  whole 
premiums  sued  for  might  have  been  stopped  by  the  underwriter  in  the  hands 
of  the  broker,  and  whUe  the  events  on  which  the  returns  of  premium  depended 
were  yet  undecided,  his  agency  on  the  part  of  the  underwriter  might  have  been 
determined,  and  he  might  have  been  ordered  to  pay  over  the  money.  But  the 
broker  is  the  common  agent  of  both  the  assured  and  the  underwriter ;  and  the 
underwriter  knows,  that  the  broker  is  the  trustee  for  the  assured  as  long  as  the 
policy  remains  in  his  hands,  to  adjust  and  receive  returns  of  premium  tor  him 
when  the  events  have  happened  on  which  they  are  to  be  made.  Here  then  the 
brokers,  having  notice  that  the  events  had  happened  which  entitled  the  assured 
to  such  returns  before  they  had  paid  over  the  entire  premiums  to  the  underwriter, 
were  entitled  to  deduct  so  much  from  the  gross  amount  of  those  premiums. 

Grose,  J.  was  of  the  same  opinion. 

Le  Blanc,  J.  The  difference  lies  between  that  which  is  due  to  the  assured 
for  losses,  and  what  is  due  for  return^  of  preroitim.  Suppose!  a  premium  of  10 
guineas  per  cent,  is  to  be  reduced  to  5,  if  the  ship  sail  with  convoy;  and  before 
the  money  is  paid  over  to  the  underwriter  the  event  is  known  to  have  happened 
which  reduces  the  premium  to  5  guineas ;  what  is  the  sum  which  the  underwriter 
is  entitled  to  receive  ?  Clearly  no  more  than  5.  Then  he  can  recover  no  more 
from  the  broker  who  is  the  common  agent  of  the  two. 

Bayley,  J.  The  underwriter  suffers  the  full  premium  to  remain  in  the  hands 
of  the  broker,  who  is  the  agent  also  of  the  assured :  and,  in  the  mean  time,  the 
event  happens  which  reduces  the  underwriter's  claim  inrespetct  of  the  premium 
to  a  less  sum  than  it  was  at  first :  it  is  then  the  justice  of  the  case,  and  the  law 
of  the  case  also,  that  the  broker  should  pay  over  to  him  only  so  much^s  remains 
due  at  the  time.  The  broker  is  the  agent  for  the  assured,  who  has  a  right  to 
give  him  notice  not  to  pay  over  to  the  underwriter  more  than  is  then  due. 

Postea  to  the  defendants. 


Griffith  V.  Young. 

12  East,  513.    July  2, 1810. 

A  tenant  haviiig  agreed  with  his  landlady,  that  if  she  would  accept  another  fbr  ker  tenaat 
in  bis  place,  (be  being  restrained  from  assigning  tbe  lease  without  ber  consent,)  he 
would  pay  ber  402.  out  of  IQOJ.  wbich  be  was  to  receive  for  the  good' will,  if  her  con- 
sent were  obtained ;  and  having  received  the  lOOL  from  tbe  new  tenant,  wbo  was  cog- 
nisant of  this  agreement ;  is  liable  to  the  landlady  in  an  action  for  money  had  and  re- 
ceived for  ber  use ;  tbe  consideration  being  exeooted,  and  tbereibre  the  eaae  being 
taken  out  of  the  stat.  of  frauds,  as  a  contract  for  an  interest  in  land. 

THE  defendant  occupied  a  house  as  tenant  to  the  plaintiff  under  lease,  and 
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being  desiroiit  of  aflsigiuDg  over  the  premiaefl  toooe  Pugk,  which  he  could  not  do 
without  the  leave  of  the  plnatiff,  he  applied  to  her  for  that  purpose;  and  it  was 
finally  agreed  between  the  parties,  that  in  consideration  that  the  plaintiff  would 
accept  wPi^A  as  her  tenant  at  a  certain  rate,  he  should  pay  1002.  for  the  good 
will,  out  of  which  the  defendant  was  to  pay  the  plaintiff  40/.  for  her  consent. 
Fughy  who  was  cognisant  of  this  agreement,  afterwards  paid  the  100/.  to  the 
defendant,  who  then  promised  that  Mrs.  Grifith  should  have  her  402.  and  that 
she  might  send  for  it  and  receive  it:  but  when  applied  to  afterwards  on  her 
behalf,  the  defendant  refused  to  pay  it  over ;  and  said,  that  there  was  no  written 
agreement,  and  that  words  were  but  wind.  At  the  trial  before  Ld.  ElUnborough, 
C.  J.  at  Westminster,  the  plaintiff,  having  failed  upon  a  special  count  in  osstcmjp- 
sit  upon  the  agreement,  resorted  to  the  genera]  count  for  money  had  and  received : 
but  was  nonsuited  upon  an  objection  taken,  that  this  was  an  agreement  for  an 
interest  in  land,  and  therefore  ought  to  have  been  in  writing  by  the  4th  section 
of  the  statute  of  fraads,  20  Car.  2.  c  3. 

Oarrow  and  Comyn,  in  moving  to  set  aside  the  nonsuit  on  a  former  day  in 
thw  term,  contended  that  money  paid  for  good  mil  was  not  for  an  interest  in 
land,  but  collateral  lo  it :  but  that,  at  any  rate,  if  one  agree  to  receive  money  for 
the  use  of  another,  which  the  defendant  must  be  taken  to  have  done  in  this  case, 
(and  Pugk,  who  paid  themoney,  and  was  cognisant  of  the  agreement,  said  at 
the  trial,  that  he  would  not  have  paid  the  100/.  to  the  defendant  if  the  latter  had 
not  promised  to  pay  the  40/.  to  Mrs.  CMffith;)  it  matters  not  on  what  account 
it  is  received,  but  it  is  recoverable  as  money  had  and  received  for  the  use  of  that 
person. 

Park  now  shewed  cause  against  the  rule  for  setting  aside  the  nonsuit :  and  ad- 
mitting that  the  40/.  was  received  by  the  defendant  to  the  plaintiff's  use,  insisted 
that  it  was  stiH  received  on  account  of  an  interest  in  the  land,  which  was  to  be 
made  over  by  the  plaintiff  to  Pugh,  the  payer.  The  consideration  was  the  plain- 
tiff's accepting  Pugk  as  her  tenant,  which  is  giving  him  an  interest  in  the  land, 
under  whatever  name  it  may  be  called  :  and  he  referred  to  a  case  of  Sfititk 

V. ,  before  Rcoke,  J.  on  the  northern  circuit,  where  an  agreement  to  let  in  an 

undertenant  for  a  certain  sum  which  was  to  be  paid,  was  held  to  be  within  the 
statute.  [Ld.  Ellenboreugh,  C.  J.  I  have  no  doubt  that  it  would  be  within  the 
statute,  if  the  contract  were  executory ;  but  when  the  contract  is  executed,  and 
money  has  been  actually  paid  by  the  succeeding  tenant  to  the  defendant  in  trust 
to  be  paid  over  by  him  to  the  plaintiff,  shall  he  now  gainsay  that  he  received  it 
for  her  use.  Le  Blanc,  J.  The  consideration  is  past :  Pugk  is  in  possession, 
and  has  paid  this  money  to  the  defendant  for  the  very  purpose  of  his  paying  it 
over  to  the  plaintiff:  it  is  clearly,  therefore,  money  received  for  her  use.] 
Not  so,  where  the  consideration  is  illegal  and  void  by  the  statute. 

Lord  Ellenborougb,  C.  J.  If  one  agree  to  receive  money  for  the  use  of 
another  upon  consideration  executed,  however  frivolous  or  void  the  considera- 
tion might  bare  been  in  respect  of  the  person  paying  the  money,  if  indeed  it 
were  not  absolutely  immoral  or  illegal,  rhe  persons  so  receiving  it  cannot  be 
permitted  to  gainsay  his  having  received  it  for  the  use  of  that  other.(l)  I  was 
misled  at  the  trial  by  having  my  attention  called  to  the  statute  of  frauds,  when, 
in  truth,  the  question  was  wholly  collateral  to  it. 

(1)  Auumina  that  Pugk  id  this  case  roust  be  coDbidered  as  a  party  to  the  sgreement, 
and  consequently  that  he  paid  the  money  into  Young's  hands  for  the  use  of  Mrs.  GriMihf 
the  cases  of  Tenant  v.  EUiott,  1  Bos.  4d  Pull.  3,  and  Farmer  v.  RttsseU,  1  Bos.  db  Full. 
SI96,  would  perbapa  bare  warranted  his  Lordship  in  going  a  step  further.  According  to 
those  decisions,  Youmg  eould  nol  retain  the  money  under  such  Circumstances,  against 
Mrs.  Griffith^  even  if  toe  consideration  apou  which  it  was  paid  had  been  illegal.  It  is 
clear  that  Pugk  having  parted  with  his  money,  upon  a  consideration  executed,  could  not 
reclaim  it.  If  Mrs.  Griffith  could  not  recover  fr6m  Young,  be  would  be  allowed  to  apply 
to  his  own  use  money  which  he  received  for  the  use  of  another. 
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Lb  Blanc,  J.  It  wooM  have  been  a  dMbranl  4|o«tio«i,  if  Ptigh  hnA  not 
id  the  money  to  the  defeBdant^and  the  actioD  had  been  breoght  agaiaet  hini. 
Qrosb  and  BATLi&T,  Jiuticea,  accerdiBf ; 

Rnkf  abfl6ldte. 


Doe,  on  the  Demise  of  Samuel  Cotton  p.  Stenlake. 

r  13  £ut«  615.    July  a,  1810. 

Under  a  devise  to  one  and  her  heirs,  (ehe  having  two  children  before,  and  a  third  born 
aAer  making  the  will)  during  their  lives;  held  that  th^se  latter  words  were  repngnant 
t6  the  others,  and  tbat  she  took  an  estate  of  inharitaiiee. 

THIS  was  an  ejectment  for  land  eallird  JUwerkead  JfcMaftm^r  in  .DtfvendkVe^ 
which  was  brought  on  two  demisea  of  Samuel  Coiton ;  one  laid  on  the  18th  of 
May,  1807,  the  othi^r  on  the  2dth  of  Septmhtr,  1809.  At  the  trial  at  EzeUr, 
before  CJumbre^J*  a  verdict  was  found  for  the  plaintiff,  eubjtsct  to  the  opinion 
of  this  Court  on  the  following  case. 

Edward  Bwoden  was  seised  in  fee  of  the  promisee  in  question,  and  had  a 
Bon  Edward^  and  a  dangbter  PhilHs,  who,  in  175d^  was  married  to  James  CW- 
ion,  and  had  by  him  three  children,  ^omife/,  the  lessor  of  the  plaintiff,  and  two 
daughters.  Samuel  and  Ediele,  the  eldest  daughter,  were  born  before  the 
making  of  the  will  after  mentioned,  and  one  daughter  was  born  after.  Stno- 
den,  the  elder,  by  his  will  dated  27th  of  Fthruary^  1773,  dolj  exeonted  and 
attested,  devisiod  {inter  aJia)  as  follows: — ^"  Also,  I  gite  unto  my  daughter 
JPhiUis  Cation^  and  her  heirs,  Moorhead  Meadow  during  their  lives  :"  and  on 
the  17th  of  October,  died  seised  d  }he  pfemises;  leaving  PhiUis  Cotton  and 
his  son  Edward  Bowden  surviving  hiiu,  James  Cotton,  in  right'  c»f  bia  wife, 
immediately  entered  on  Moorhe^  Meadow,  and  <tcoupied  it;  and  after  the 
death  of  Fhillis,Qa  the  31st  of  Oetober,  1784,  still  continaed  to  occupy  it, 
without  interruption,  till  1780,  when  it  was  claimed  by  Edward  Bowdtn,  the 
sou  of  the  testator ;  to  whom,  after  ejectmertts  were  delivered  ahd  some  Jaw 
proceedings  had,  James  Cotton  gave  jup  the  possession  cm  the  12th  of  Februoh 
ry,  1790.  James  Cotton  died  on  the  17th  of  May,  1807,  leaving  SaAuel,  the 
lessor  of  the  plaintiff,  his  eldest  sen  and  heir  ,at  law,  and  heir  at  law  to  PhilHs 
Cotton,  The  defendant  is  in  possession  under  the  devisees  of  Edward  Bowden 
the  younger.  If  the  plaintiff  were  entitled  to  recover,  the  verdict  was  toetand : 
if  not  a  nonsuit  was  to  be  entered. 

Dampier,  for  the  plaintiff,  having  stated  the  qoestioii  to  be  .what  estate  Phi^ 
lis  Cotton  took  under  the  devise  to  her  and  her  heUrs^  during  thdr  lives ; 
Lord  EUenboraugh,  G.  J.  asked 'the  defendant's  counad,  what  <S>jection  there 
could  be  to  rejecting  the  latter  words,  during  thdr  lives^  which  were  rc^ingnant 
to  the  devise  to  the  daughter  and  her  heirs  T 

Burrough  answered,  that  PhilUs  Cotton,  at  the  time  when  the  will  was  made, 
had  two  children  living ;  and  that  if  by  the  word  hmr»  the  testator  meant  chil' 
dren,  which  seemed  probable,  the  whole  WQnM  he^eeoociled,  and  the  mother 
and  her  two  elder  children  would  then  take  joint  estates  for  their  lives.  ,  [Grose, 
J.  observed,  that  according  to  tliat  construction  the  youngest  daughter,  born 
after  the  making  of  the  will,  though  before  the  testat6r^s  death,  would  take 
nothing.]  Burrough  said,  that  he  mi^t  so  contend  ;  hni  that  the  difficulty  of 
;doing  so  was  lesf  than  that  of  rejecting  words  setMihle  in  tfaemaelv«s,.aBd  not 
repugnant  to  the  devise  to  her  heirs  in  the  eenee  he  oaed  them,  as  synonymoos 
to  cMldren.  In  Doe  v.  Laming,  2  Burr.  1100,  it  was  considered  not  to  be  of 
absolute  necessity  that  the  Word  heirs  must  be  a  word  of  limitation;  but  that 
it  might  be  used  as  a  word  of  purchase. 
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Lord  ELi.BNaoBoir«H,  C.  J.-  An  the  deftadant's  interpretatnn  of  the  will 
would  oxclude  iIk  aftor^borD  ofattd  from  taking,  that  ahwie  ia  aaaiBoieat  reaaoii 
against  it.  If  the  word  heirs  is  to  be  understood  either  as  heirs  generelfy,  or 
aa  heirs  ef  the  bedf,  the  lessor  of  the  plaintiff  Is  entitled  :  and  he  is  not  barred 
from  maintaining  thia  ejeetment  by  lapae  of  time ;  for  hia  father^s  possession 
wsa  not  adverae  to  him ;  and  that  eontinoed  down  to  the  12th  of  Pehruary^ 
1790 ;  and  this  cfeetment  must  have  been  commenoed  before  the  expiraifiba  of 
90  years  from  thence.  The  words  dming  ihehr  h»es,  alter  the  deviae  to  the 
daughter  and^Aer  keifs j  are  merely  the  expression  of  a  man  ignorant  of  the 
manner  of  deacrihinr  how  the  parties  whom  he  meant  to  benefit  wotild  enjoy 
the  property ;  for  whaterer  eamte  of  inheritance  the  heira  of  his  dsughter 
might  take  they  could  in  (kot  only  enjoy  the  beaelit  of  it  for  their  lives. 

Per  Curiam,  Postca  to  the  plaintiff. 


Bhckett  and  Another  v.  Smith,  Treasurer  of  the  West  India 

Dock  Company. 

.     ldE8it,51«.    July  3, 1610. 

The  owner  of  a  homeward  bouad  Mp  entering  the  WtM  Indi%  Dovha  ia  ao  leaky  a  eoa* 
dhiuB  ai  to  reauire  immediate  unloading  and  aaaiatance  without  waiting  her  turn  to  be 

2uaye4  and  unloaded  in  rotation  in  the  import  dock,  in  the  manner  required  fay  the  59 
\.  3.  o.  69,  b  bMinil  te  baar  the  extra  ezf^encea  of  laboreye  for  pumping  the  ahip  aAer 
tbe  craw  were  diaebarged,  and  for  deliveriag  tba  oargo  lata  ligbtera  \n  the  outward 
dock  or  baain  ;  alao  for  coopering  previotta  to  aucii  delivery  into  ligblara,  and  lor  tbe 
hireof  auch  lighter^  ;  tbe  company  having  aAerwarda  unladen  the  cargo  oul  of  locb  ligbt- 
era  upon  tbe  quaya  in  the  import  dock,  and  performed  the  requisite  cooperage,  ^.  upon 
feucb  unlading,  in  the  same  manner  aa  they  would  hare  done  if  the  cargo  bad  been  de- 
livered out  of  tbe  ahip  itaelf  ia  ita  proper  time  and  place. 

THE  plaintiffs  declared  in  assmvpsUy  and  stated,  that  they  were  poaseased 
of  a  ship  lately  arrived  in  tbe  river  Thamts  from  the  West  Indies,  with  a 
oargo  of  W^  India  produce ;  and  in  consideration  that  thay  had  caused  her 
to  enter  the  docks  of  the  Wesi  India  Dock  Company,  erected  pyrsnaut  to  the 
Stat.  99  Geo.  3.  c  69,  of  the  completion  whereof  due  notice  had  been  given, 
and  also  in  consideration  that  the  plaintifia  would  pay  to  the  company  tfc^  rate 
or  du^  of  Of.  Qd.  per  ton  of  the  ship's  burthen  pursuant  to  the  statute,  the 
company  promised  that  they  would  use  due  care  and  diligence  above,  and  bear 
all  charges  of,  the  navigating^  mooring,  unoiooring,  removing,  and  manage- 
ment of  the  ship,  from  her  arrival  into  the  entrance  of  the  docks  at  Biaek' 
wo/Uf  until  aba  abould  be  unloaded  and  moored  in  a  certain  dock  of  the  com^ 
pany  appropriated  to  light  sbipa,.and  alao  in  and  aboot  and  of^he  onloading  of 
bar  cargo  wilhin  tbe  doeka,  and  the-  tending  waitere'  feea  on  account  thefeof, 
and,  alao  in  and.  about  and  of  the  oooperage  and  hoopa  and  nails^  which  the 
cargo  might  require  in  .the  coutse.of  aoch  unloading'  thereof.  That  the 
plaintiffs  paid  the  duty  of  As*  &d,  per  ton,  emdenting  tp  101/.  7s.  Id,  That 
when  the  ship  entered  thedoeks  skenoae  leakp,  emd  it  was  nenssary  for  the 
prsservaJtiou  of  the  corgi)  that  it  should  he  unloaded,  and  the  pumps  kept  ai 
work ;  whereof  tbe  compnny  had  notice.  Yet  the  company  refused  to  unload 
the  cargo,  or  toxause  the  pumpa  to  he  worked-;  by  reason  whereof  the  water 
flowed  into  the  ship ;  and  the  plaiatifis,  for  the  preservation  of  the  cargo, 
wece  put  to  the  expense  of  160/.  Oa.  6fi.  tn  pumping  the  ship  and  unloading 
the  ca^ge,  and  in  coofHtring  andpremding  hoops  and  nails  in  the  course  of  $ueh 
unloading  thereof ^  There  was  a  second  coukit  for  not  tightening  the  ship ,' 
and  the  3d  and  4th  were  founded  on  promisee  to  bear  all  tbe  charges  of  ihe 
navigating,  d^c;  omitting  the  uaing  due.  care  and  diligence.  There  were  also 
tbe  common  monc^  counts.    The  defendant  pleaded  non  assumpsit  /  and  at 
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the  trial  of  the  cause  before  Lovd  BUenbar&ughj  C.  J.  in  Middhsex^  a  Terdiet 
waa  found  for  the  plaintiff  for  1691.  Of.  M.,  svkjeu  to  the  apinion  of  this  Court 
upon  the  foUowiug  case. 

Previous  to  July^  1809,  the  West  India  docks  were  completed  in  pursuance 
of  the  acta  d9  Geo.  3.  c.  69,  and  42  G.  3.  e.  113,  and  notice  thereof  was 
given  as  required  by  the  latter  of  those  acts.  The  defendant  is  the  treasurer 
of  the  company.  The  ship,  the  CUf  of  Edimintrghf  of  which  the  plaintift 
are  owners,  arrived  off  Biackwall^  in  the  river  Thames  from  the  West  Indies, 
with  a  cargo  of  West  India  produce  on  board,  on  the  18th  oiJume,  1609,  and 
having  applied  to  be  admitted  into  the  West  India  Docks,  the  printed  regula- 
tions of  June,  1809,  signed  by  the  secretary  of  the  Dock  Company,  were 
delivered  to  the  captain.  [A  copy  of  these  printed  regulations  formed  a  part 
of  the  case,  but  nothing  particular  turned  on  them.]  The  ship  entered  the 
basin  at  the  Blackwall  end  of  the  West  India  Docks  on  the  19th  of  July, 
1809,  with  her  captain,  officers,  and  crew  on  board,  and  they  were  at  liberty 
to  remain  on  board  so  long  as  she  remained  either  in  the  basin  or  in  the  out- 
ward dock.  The  whole  of  the  cargo  was  duly  entered  at  the  custom-faoaae, 
and  the  certificate  thereof  received  at  ^e  dock  offices  on  the  2d  of  August, 
1809,  previous  to  which  time  no  part  of  her  cargo  could  be  landed.  The 
ship  was  so  leaky  when  she  entered  the  basin  that  it  was  necessary  for  the 
preservation  of  the  cargo  to  keep  the  pumps  at  work,  and  for  that  purpose 
either  to  retain  the  crew  on  board^  or  to  hire  labourers  to  work  the  pumps^ 
The  quays  and  Wharves  in  the  import  dock  are  those  assigned  by  the  directors 
of  the  company  for  the  discharging  and  landing  of  goods ;  and  which  import 
dock  is  inclosed  within  walls,  as  required  by  the  act.  The  captain  declined 
signing  the  printed  declaration  required  by  the  company  from  the  captains  of 
ships  to  be  unloaded  in  the  import  dock ;  which  is  in  this  form,  and  directed 
to  the  proper  officer  : 

"Sir,  18 

The  ship  whereof  I  am  master,  is  sufficiently 

tight,  JO  as  not  to  require  pumping  during  the  hours  of  intermission  from  busi- 
ness i  viz,  between  4  o^ clock  on  Saturday  afternoon  and  8  o'clock  on  Monday 
morning,  I  request  you  sto  give  an  order  to  the  dock  master,  Blackwall  end, 
to  take  the  ship  into  the  import  dock  ;  holding  myself  responsible  to  the  West 
India  Dock  Company  for  any  injury  that  may  arise  therefrom." 

After  the  entrance  of  the  ship  into  the  basin  at  Blackwall^  notice  was  given 
to  the  company  that  she  was  leaky.  And  she  was  in  fact  so  leaky,  both  pre- 
vious and  subsequent  to  her  entering  the  basin,  as  to  render  it  necessary  to 
keep  the  pumps  at  work  for  the  preservation  of  the  cargo ;  and  on  that  account 
it  became,  requisite  to  unload  the  cargo  into  lighters,  to  be  sent  into  the  im* 
port  dock,  and  there  landed  on  the  quays  appropriated  to  the  unloading  of  such 
goods.  From  the  number  of  ships  passing  through  the  basin  into  tl^  import 
dock  after  the  ship  entered  the  basin,  it  l^came  inconvenient  and  unsafe  for 
her  to  remain  in  the  basin,  and  she  was  therefore,  on  the  31st  of  July,  remov- 
ed into  the  outward  dock  by  the  directions  of  the  company's  officers,  where 
her  officers  and  crew  wer^  at  liberty  to  remain  on  board  her  the  same  as  in  the 
basin,  and  where  her  cargo  could  with  more  safety  and  convenience,  and  with 
equal  dispatch,  be  unloaded  into  lighters.  On  the  27th  of  July,  1809,  the 
plaintiffii  sent  the  following  letter  to  the  Company  :  "  Gentlemen.  London,  27th 
July,  1809.-— As  owners  of  the  ship  the  City  of  Edinburgh^  we  beg  leave  to  re- 
quest you  will  order  your  dock  officers  to  furnish  to-morrow  morning  lighters  and 
proper  assistants  to  discharge  her  carffo,  which  is  now  in  the  basin  of  the  com- 
pany's docks  at  Blackwall^  or  so  raocb  as  may  be  considered  necessary :  but  in 
case  your  officers  continue  to  decline  or  refuse  or  neglect  to  provide  such  craft  or 
assistance  after  this  notice,  we  shall  hire  them  ourselves,  and  charge  the  ex- 
pense attending  the  same  to  the  company,  as  we  conceive  they  are  obliged, 
under  the  137th  section  of  39  Geo.  3.  c.  69,  to  unload-  and  discharge  the 
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cargo  of  this  fhipyja  coBsideration  of  the  duly  of  6tf.  8i.  per  ton,  which  is 
iiD^Med  upon  her  burthen  by  that  section  of  the  statute*"  Signed,  dtc.  The 
dock  company  refused  to  comply  with  the  request  contained  in  the  above  let- 
ter. The  plaintiflb,  on  the  3^h  of  Jufy,  hired  lighters  to  unload  the  cargo, 
and  the  whole  of  it  was  unloaded  into  lighters,  and  sent  into  the  import  dock, 
and  there  unloaded  by  the  dock  company  upon  the  proper  quays,  after  the 
entry  of  the  cargo  at  the  custom-house.  On  the  5th  of  August^  it  was  the 
torn  of  this  ship  to  be  quayed  in  rotation,  but  the  dock  company  began  to  un« 
load  the  lighters  containing  the  cargo  on  the  4th  of  A%tgust^  and  the  cargo 
was  completely  unloaded  on  the  12th.  The  expenses  of  unloading  the  cargo 
into  lighters  were  paid  by  the  plaint iOs,  as  follows : 

/.  Jf.  for  coopering        -  •     .       - 

/.  8.  for  delivering  the  cargo^  the  crew  having  been  discharged 

J.  D.  for  lighterage    <««».•• 


In  addition  to  the  above  expenses,  the  'plaintiffs  paid  for  the  hire  of  labourers 
to  pump  the  sfaip,^  after  she  entered  the  basin,  and  before  the  completion  of 
her  unloading,  70/1  Previous  to  her  entering  the  basin  the  pumps  had  been 
worked  by  the  crew ;  but  after  their  departure,  viz.  on  the  10th  of  Jir/y,  1809, 
it  became  necessary  to  employ  labourers  to  perform  that  service.  Of  each  of 
the  said  sums  of  99{.  Os.  6dL  and  70/.  a  part  was  incurred  before  the  time  when 
the  ship's  turn  to  be  quayed  in  rotation  arrived,  the  amount  of  which,  if  mate- 
rial, it  was  agreed  should  be  settled  out  of  court.  The  whole  cargo  was  land- 
ed by  the  servants  of  the  dock  company  from  the  lighters  upon  the  same  quay, 
and  placed  in  the  same  warehouses,  as  it  would  have  been  if  the  ship  had  di^ 
charged  her  cargo  alongside  the  quay  in  the  usual  course.  The  cooperage 
required  to  be  performed  to  the  cargo  npon  the  landing  thereof  from  the 
lighters,  and  npon  the  same  being  deposited  in  the  company's  warehouses,  was 
perforn^ed  by  the  company.  The  duty  of  65.  8c/.  per  ton  upon  the  burthen  of 
the  ship,  imposed  by.  stat.  30  6.  3.  e.  69.  s.  157,  was  duly  paid  by  the  plaintiffs, 
on  the  5th  of  September,  1809,  and  amounted  to  lOli.  7s.  leL  The  plaintiffs 
gave  due  notice  of  the  action.  The  question  was,  Whether  the  plaintiffs  were 
entitled  to  recover  the  sums  of  99/.  Os.  Qd.  and  70/.,  or  either  of  them,  or  any 
part  thereof?  If  they  were,  then  the  Tcrdict  was  to  stand  for  such  sum  as  the 
Court  should  direct :  if  they  were  not  entitled  to  recover  any  part  of  their  de* 
mand,  then  a  verdict  was  to  be  entered  for  the  deiendant. 

Harrison,  for  the  plaintiffs,  when  this  case  was  called  on,  was  asked  by 
Lord  EUenharougky  C.  J.,  whether  he  meant  to  contend,  that  a  ship  coming 
into  the  docks  in  the  leaky  condition  of  this  ship,  so  as  to  require  all  these 
extraordinary  precautions,  was  to  be  nursed  and  comforted  by  the  dock  com- 
pany, as  if  the  docks  w^re  ta  be  considered  as  a  hospital  for  infirm  ships  ? 
To  which  he  answered,  that  if  she  had  not  been  compelled  to  go  into  the  West 
India  Docks,  she  might  have  gone  to  other  places  in  the  river  where  she  coold 
have  procured  the  assistance  she  was  in  want  of,  without  paying  the  deck  rates. 
If  it  had  not  been  considered  that  the  company  were  at.  all  events  bound  to 
bear  all  the  charges  of  unloading  her,  applie^ion  might  in  the  first  instance 
have  been  made  to^  three  commissioners  of  the  ca8toms,(a)  for  licence  to  per« 
mit  the  cargo  to  be  landed  at  some  other  Jegsl  quay.  But  whatever  the  incon- 
venience or  extra  expense  to  the  company  may  be  from  the  unloading  of  ships 
which  arrive  in  a  leaky  condition,  it  is  an  inconvenience  and  an  expense  which 
arise  from  the  monopoly  of  the  company,  and  they  are  bound  therefore  to  pro* 
vide  the  means  of  obviating  or  bearing  it ;  and,  till  lately,  they  have  done  so. 

(s)  Vide  tiat.  39  G.  3.  c.  69.  •.  39. 
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In  fioDtidenHioii  of  tins  rale  of  6f.  8tf.»  <ke  mmupm^j  engage  to  pajr,  6eet  137, 
"  all  charges  and  eipeaeea  of  tbe  namgating^  mmnrimg,  wtmmring  remamt^ 
'<  and  wum^tgtmmkt  of  llie  ehip  fpom  her  arrival  at  the  eattence  kilo  the  docks 
"  al  BImckmUl  uniU  »uek  ship  shall  U  unhatM  m$d  mmrtd  in  the  dock  for 
"  light  abipa,  and  also  of  the  mnioading  &r  unshipping  sf  ket  eorg^  within  the 
*'  said  docks,  dtc.  and  tbe  so^ptrag^^  koops^  tsnd  naiis  which  each  cargo  may 
'*  reqeire  in  tbe  course  of  stiolt  aoladiog  thereof/'  ^c.  [Lord  Ettenborm^h, 
C.  J.  Is  il  not  an  implied  condition,  that  the  ship  shsH  he  in  a  navigable, 
moorabie,  and  removable  condition  when  she  comes  into  the  docks ;  otherwise 
Uie  e&teftt  of  less  roaj  be  incalculable  which  tbe  company  might  incur  in  pro> 
viding  extraordinary  means  of  peHbrming  those  services  for  ships  which  were 
in  such  a  crazy  state  as  not  to  be  capable  of  being  navigated,  moored,  removed, 
and  unleaded  in  the  ordinary  course.]  The  eondition  of  the  eMp  may  be  soch 
as  to  require  these  aerviocs  to  be  performed  tastnediately  ^i  her  entrance  into 
the  docks,  without  any  default  of  tbe  merchant  or  owner;  and  great  loss  may 
be  incurred  if  she  be  obliged  to  wait  for  a  certain  turn  before  the  company 
are  bound  to  unload  her.  [It  was  observed  by  the  counsel  for  the  company, 
that  the  -necessity  of  ships  being  unloaded  in  rotation,(a)  and  of  their  being 
nnJoaded  upon  the  quays  in  the  import  dock,(6)  was  imposed  by  the  acts  oi 
parliament;  which  Ibc  purposes^of  revemie  as  well  as  for  tbe  general  prolee* 
lion  of  the  whole  mass  ^  property  bnded  within  the  d6cks,  required  the  ex- 
dusien  of  all  persons  except  during  the  appointed  hours  of  business,  when  the 
revenue  officers  were  to  give  tbehr  aitendancej 

.  Lord  ELLKKBOttouoii,  C.  J.  The  law  requires  ships  of  this  description  to 
go  into  tbe  docks :  and  if  they  be  in  such  ^  state  when  ihey  arrive  there,  that 
they  cannot  wait  for  their  proper  turn  to  vnload,  they  4nust  dbcharge  their  cargo 
at  once ;  and  if  any  inconvenience  or  loss  ensue  to  the  owners  f^om  not  being 
able  to  do  this  in  the  manner  prescribed  by  the  acts,  it  must  be  attributed 
partly  to  the  regulations  of  the  acts,  and  partly  to  the  leaky  oonditien  of  the 
ship  itself.  It  is  a  grievancoy  however,  which  tbe  acts  throw  epon  the  owners, 
and  not  upon  the  censpaoy.  It  must  not  be  folates,  however,  that  there  are 
some  inconveniences  oit  the  other  side  to  be  guarded  against ;  for  if  a  ship 
just  able  to  swim  into  the  docks  ware  to  be  {Provided  for  immediately  by  th6 
company  with  all  the  accommodation  and  convenience  which  her  situation 
might  require,  the  company  wonld  not  carry  on  a  very  gainfol  trade.  The 
legislature,  however,  have  proiided  a  remedy  for  extreme  cases  by  giving  pow*^ 
er  to  three  commissioners  of  the  customs  to  enable  ships  arriving  with  cargoes 
of  West  India  pred,uoe  to  uidead  elsewhere  than  in  the  docks.-  If  a  proper 
case  be  laid  before  those  commissioners^  they  will  alleviate  the  hardship  as  far 
as  they  can;  but  that  alleviation  does  not  enable  tbe  company  to  break  in 
upon  the  rotation  required  by  the  act  in  the  unloading  of  ^ips  within  the 
docks.  The  inconvenience,  therefore,  which  may  in  some  insunees  hippea 
from  these  regulations,  asnst  rest  on  the  party  upon  whom  it  is  thrown  by  the 
legislature.  This  is  one  of  the.  fairest  eases  of  defence  for  the  company  which 
has  come  befpre  us  upon  the  construction  of  these  acts.  The  rate  of  Qs,  Sd, 
f^  ton  for  skips,  required  lobe  paid  to  the  company  for  the  charges  and  ex* 
penbes  ol  navigating,  nlooring,  nnmooring,  removing,  and  management  of  soch 
ahips  in  the  docks,  add  for  the  unloading  their  cargoes,  dec.  must  be  intended 
of  the  crdiaery  eharges  aad  expences  of  navigating,  dtc.  for  such  ships  as  are 
in  a  reasonably  navigable,  moorabie,  unmoon^le^  removable,  and  manageable 
eondisiott,  and  eepable  of  complying  with  the  requisitions  of  tbe  acts ;  and  it 
never  eould  have  been  intended  by  the  legislatore  that  the  company  sboald  be 
obliged,  in  consideration  of  that  rate,  to  take  opon  themselves  all  the  extra  e]^• 
pences  which  ships  ni  the  state  of  infirmity  In  which  this  ship  presented  itself 
to  them  might  require  to  enable  her  «o  dtscberge  her  oargo^ 

C«)Vide42G.3.c.ll3.i.  17. 

(k)  Vide  4S  G.  3.  c.  118. «.  3,  4,  5,  7, 8,  9, 10, 11. 
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Grobe,  J.  The  eonfttructioQ  contended  for  by  the  plaintiffs  would  be  pro- 
ductive of  much  more  inconvenience  on  the  one  side  than  it  would  obviate  on 
the  other.  According  to  this,  the  company  might,  in  a  variety  of  instances, 
be  called  upon  to  pay  more  for  the  accommodation  which  they  rendered  than 
they  were  entitled  to  receive  under  the  act  of  parliament  It  would  besides, 
open  a  door  to  very  great  frauds. 

Lb  Blanc,  J.  That  which  has  occurred  in  the  present  case  is  a  possible 
inconvenience  arising  out  of  this  establishment,  which  every  body  must  sub- 
mit to  for  the  general  benefit  of  the  whole  trwle,  which  has  been  advanced 
by  it. 

Batlet.  J.  concurred. 

Postea  to  the  defendant. 

East  was  to  have  argued  for  the  defendant 


Allnutt  and  Another  v.  Indis,  Treasurer  of  the  London  Dock 

Company. 

12  East,  527.    July  3, 1810. 

Where  priyate  property  if,  by  the  coDBent  of  the  owner  inveited  with  a  public  intereit  or 
privilege  for  the  benefit  of  the  public,  the  owner  can  no  longer  deal  with  it  ae  private 
property  only,  but  must  hold  it  subject  to  the  rights  of  the  public  in  the  exercise  of 
that  public  interest  or  privilege  conferred  fbr  their  benefit.  Therefore  where  the  Lon/- 
don  Dock  Company,  having  built  warehouses  in  which  wines  were  deposited,  upon 
payment  of  such  a  rent  as  they  and  the  owners  agreed  upon,  afterwards  accepted  a  cer- 
tificate from  the  board  of  treasury  under  the  general  warehousing  act  of  the  43  6.  3. 
c.  132,  whereby  it  became  lawful  for  the  importers  to  lodge  and  secure  the  wines  there, 
without  paying  the  duties  for  them  in  the  first  instance  ;  and  it  did  not  appear  that 
there  was  any  other  place  in  the  port  of  London  where  the  importers  had  a  right  to 
bond  their  wines;  (tnough  if  the  exclusive  privilege  had  been  extended  to  a  few  oth- 
ers, it  does  not  appear  that  it  would  have  varied  the  ease  :)  held  that  such  a  monopoly 
and  public  interest  attaching  upon  their  property,  they  were  bound  by  law  to  receive 
the  goods  into  their  warehouses  for  a  reasonable  hire  and  reward ;  but  whether,  having 
accepted  such  certificate,  they  could  afterwards  repudiate  it  at  pleasure.  Q«. 

THE  declaration  stated,  that  after  the  passing  of  the  stat.  99  &  40  Geo.  3. 
c.  47,  (the  London  dock  act,)  and  the  stat.  43  Geo.  3.  c.  132,  (the  general 
warehousing  act,)  and  the  stat.  44  Geo.  3.  c.  100,  (the  act  for  warehousing  in 
the  London  dock  warehouses,)  and  after  the  docks,  quays,  and  wharves  made 
by  the  London  dock  company,  according  to  the  first  act,  were  fit  for  the  re- 
ception of  ships  and  landing  of  goods,  and  after  15  warehouses  were  erected 
by  the  company  upon  their  premises,  and  in  the  judgment  of  the  commission- 
ers of  the  treasury  the  same  warehouses  were  fit  for  the  reception  of  goods 
described  in  the  act,  and  the  same  goods  might  safely  be  deposited  and  remain 
there  under  the  regulations  and  directions  of  the  act,  and  after  three  of  those 
commissioners,  by  the  permission  and  toith  the  consent  of  the  company,  had 
certified  their  approbation  of  such  warehouses,  and  such  certificate  had  been 
duly  published  as  required  by  the  act,  the  plaintiffs  imported  into  the  port  of 
London  40  pipes  of  wine,  being  goods  enumerated  in  table  B  of  the  act,  and 
which  might  lawfully  be  secured  in  the  said  warehouses  s6  certified,  without 
the  duties  due  being  first  paid  on  importation,  according  to  the  provisions  of 
the  act,  with  intent  and  for  the  purpose  of  securing  the  same  in  those  ware- 
houses, and  thereby  taking  the  benefit  of  those  statutes ;  and  with  the  same 
intent  and  purpose  caused  the  same  goods  to  be  duly  entered  with  the  proper 
officer  of  the  customs,  and  to  be  regularly  landed,  and  duly  entered  with  the 
proper  collector  of  excise,  6lc.  and  did  all  things  necessary  and  required  to 
legalize  the  lodging  of  the  said  goods  so  imported  by  the  plaintiffs  in  the  said 
warehouses  so  certified :  of  all  which  premises  the  compaily  had  notice,  and 
were  required  by  the  plainti&  to  receive  the  said  goods  into  their  said  ware- 
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hoases,  tDd  to  permit  the  same  to  be  there  lodged  wad  secured,  without  the 
duties  due  on  importation  being  the  first  p»id«  according  to  the.  Matutea,  6lc. 
for  reasonable  hire  and  reward  in  that  behalf  to  be  paid  by  the  plaintiSs  to  the 
company,  and  then  and  at  all  time^  were  ready  and  willing  to  pay  the  company 
such  reasonable  hire  and  reward,  and  tendered  the  goods  to  tbe  company  for 
the  purpose  aforesaid.  And  then  the  plaintiSs  averred,  that  at  the  time  of 
such  importation  and  tender  of  the  gooda,  and  wh^n  the  company  were  ao  re- 
quired as  aforesaid,  there  was  sufficient  roo(n  vac^t  in  the  wd  warehovises  to 
have  conveniently  and  lawfully  lodged  and- secured  the  same  goods,  if  the 
company  had  been  minded  to  have  received  the  same ;  whereby  it  became  gnd 
was  the  duty  of  the  company  to  admit  and  receive  the  said  goods  into  the  said 
warehouses,  and  to  permit  the  same  to  be  there  lodged  and  secured  as  afore- 
said. Yet  the  company,  not  regarding  their  duty  in  thi^  belialf,  did  oof  whea 
so  required,  or  at  any  time,  admit  or  receive  the  said  goods  into  the  said  ware- 
houses, or  into  any  warehouses,  or  permit  them  to  be  there  lodged  or  secured 
according  to  the  said  statutes,  but  thei|  and  at  all  times  wholly  refused  so  to 
do,  and  wholly  rejected  and  excluded  the  same ;  whereby  the  plaintiWs  were 
deprived  of  the  benefit  which  would  otherwise  have  accrued  to  them  from  lodging 
and  warehousing  the  said  goods^  without  payment  of  the  said  duties,  and  have 
been  obliged  to  advance  and  pay  the  said  duties  thereon  to  the  amount  of  500Z., 
and  have  thereby  lost  the  interest  mvi  profits  they  would  otherwise  have  mad^ 
of  the  said  sum,  and  also  their  goods  remained  unhoused  a  kng  time,  and 
were  injured,  6lc, 

The  defendant,  by  his  plea,  protesting  that  the  hire  and  reward  offered  by 
the  plaintiffs  to  the  company  for  warehousing  the  goods  was  reasonable,  plead- 
ed that  before  the  time  when  the  company  was  so  required  by  the  plaintiSa  to 
admit  and  receive  the  said  goods,  and  to  permit  the  same  to  be  lodged  and 
secured  as  aforesaid,  to  wit,  on  the  1st  of  September,  1809,  the  company  pub- 
lished a  table,  containing  the  terms  of  hire  and  reward  for  which  alone  they 
would  receive  the  goods  qf  any  person  into  tkfir  warehouses,  or  permit  the 
same  to  be  there  lodged  or  secured ;  which  terms  of  hire  and  reward  exceeded 
the  terms  of  hire  and  reward  in  the  declaration  mentioned:  of  all  which  pre- 
mises the  plaintiffs  had  notice  :  and  that  the  plaintiff^,  at  the  time  when  they 
required  the  company  to  admit  and  receive  the  said  goods,  and  premitthe  ^ame 
to  be  lodged  and  secured  as  aforesaid,  refused  to  pay  and  to  agree  to  pay  the 
company  hire  and  rew>ard  in  respect  of  the  said  goods  according  to  the  terma 
contained  in  the  table  so  published :  and  because  the  plaintiffs  refused  so  to 
do,  the  company  refused  to  admit  or  receive  the  said  goods  into  their  ware- 
houses^ or  permit  the  same  to  be  there  lodged  or  secured,  as  it  was  lawful  for 
them  to  do  in  that  behalf,  &c.     To  this  there  was  a  general  demurrer. 

Richardson,  for  the  plaintiffs.  The  reasonableness  of  the  hire  and  reward 
offered  by  the  plaintiffs  to  the  company  for  the  privilege  of  warehousing  their 
goods  in  its  warehouses,  without  the  immediate  payment  of  the  import  duties^ 
is  admitted  :  and  the  question  is,  whether  the  company  were  bound  to  receive 
the  goods  upon  those  terms.  It  is  a  general  rule  of  law,  that  where  a  party 
has  a  monopoly  granted  to  him  for  public  purposes,  he  is  bound  to  render  the 
service  or  use  of  the  thing  to  which  his  privilege  is  annexed  for  a  reasonable 
compensation.  Lord  Hah,  .in  his  treatise  deportibus  maris,{a)  aays,  "  a  maa 
for  bis  own  private  advantage  may  in  a  port  town  set  up  a  wharf  or  crane, 
and  may  take  what  rates  he  and  his  customers  may  9gree  for  cranage,  whar^ 
age,  d&c. ;  for  he  doth  no  more  than  is  lawful  for  any  man  to  do,  viz.  makes 
the  most  of  his  own,"  &c. —  **  If  the  king  or  subject  have  9,  pubUc  wharl^ 
unto  which  all  persons  that  come  to  that  port  must  come  ^nd  unlade  or  lade 
their  ffoqda,  as  for  the  purpose,  because  they  are  the  wharves  only  licenced 
by  the  qjueen,  according  to  the  st.  1  lE^liz.  c.  11,  or  because  there  is  no  other 

(a)  Vol.  1.  of  Tracts  pubUahat}  bj  Mr.  Hos^itva^^  part  2.  o^.  ^  p.  27. 
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wharf  in  that  pott  U  it  May  fkll  cot  where  a  port  is  newly  erected ;  in  that 
ease,  there  cannot  be  taken  arbitrary  and  exceastve  duties  for  cranage,  wharf- 
age, d&c,  neither  dati  they  be  enhanced  to  an  immoderate  rate;  hot  the  duties 
must  be  reasonable  abd  moderate,  thongh  settled  by  the  king's  licence  or 
charter ;  fw  fMl#  ik^  iokorf  and  erane  and  other  conveniettces  are  afft^td  with 
dr  public  iiitertstf  and  they  cease  to  be  Juris  privaii  only.  As  if  a  man 
set  out  a  street  in  a  new  building  cm  his  own  land,  it  is  now  no  longer  bare 
private  interest,  but  itiseflfected  with  a  public  interest."  [Lord  Etlmhorwgh^ 
C.  J.  I  suppose  it  is  admitted  oti  the  part  of  the  company,  that  as  the  law 
now  Mands,  and  has  been  acted  upon,  there  is  no  other  place  in  which  the^ 
wines  could  have  been  bounded.  Lt  Biane,  J.  I  take  it  that  wines  coming 
elsewhere  than  from  the  East  or  Wkst  Indies  cannot,  under  the  bonding  Set, 
be  bonded  in  any  other  place  in  the  port  of  London  than  in  the  London 
docks.]  Unless  the  goods  were  protected  by  the  second  section  of  the  st.  43 
G.  3.  c.  133,  they  Would  have  been  liabFe  to  forfeiture  for  non-payment  of 
duty  on  importatien,  if  warehoused  elsewhere  than  in  these  warehouses.  On 
the  same  principle  of  a  monopoly,  it  is  said  In  Sarille,  14,  that  the  properties 
of  every  ferry,  ard,  to  hare  an  able  ferryman,  a  present  passage,  and  reasonable 
payment  for  the  passage.  And  fn  BoU  ▼.  Stennett,  8  Term  Rep.  606,  where 
the  question  was,  whether  the  public  had  a  right  to  use  a  crane  erected  on  one 
of  the  public  wharves  in  London ;  it  was  considered  by  this  Court,  and  al- 
so by  Lord  G.  J.  Eyre,  in  a  case  between  the  same  parties,  Cited  ib.  006-9, 
that  the  public  had  such  a  right  on  paying  a  reasonable  satisfaction  to  the 
owner.  Then  under  the  warehousing  act,  the  intent  of  the  legislature  was 
not  merely  to  confer  a  benefit  upon  the  London  dock  company,  but  to  make 
them  the  instruments  of  a  public  benefit  to  the  trade  of  London :  and  the 
company  having  accepted  the  monopoly  eum  onere,  and  knowing  such  to  have 
been  the  intent  of  the  legislature,  they  cannot  now  convert  it  into  an  engine 
to  extort  unreasonable  rates.  By  the  original  London  dock  act,  39  d&  40  G. 
3.  c.  47,  no  mention  is  made  of  warehouses,  but  authority  is  giren  to  the  com* 
pany  to  make  wet  docks  and  wharves,  for  which  certain  rates  are  given  to 
them  by  s.  59,  as  a  compensation,  which  of  course,  the  legislatore  must  have 
intended  to  be  reasonable :  s.  67,  gives  them  a  monopoly  for  the  landing  of 
all  wines  not  brought  fVom  the  East  or  West  Indies,  Then  came  the  general 
warehousing  act,  43  G.  3.  c.  13Sk,  allowing  goods  warehoused  in  these  and 
other  certain  warehouses  to  be  bonded,  without  immediate  payment  of  duties ; 
tlie  object  of  which  is  resited  in  the  preamble  to  be,  that  '*  it  Would  greatly 
tend  to  the  encouragement  of  the  trade  and  commerce  of  Greai-Britdin,  and 
to  the  accommodation  of  merchants  and  others,"  &c.  The  circumstance  of 
these  warehouses  being  surrounded  by  a  wall  facilitated  the  extension  of  the 
benefit  to  them,  and  thereby  enable  them  to  become  the  instruments  of  the 
general  benefit ;  and  s.  6,  makes  it  lawful  for  the  merchants  to  warehouse  the 
goods  enuflierated  in  schedule  B.  of  the  act  in  these  warehouses.  If  the  clause 
had  stopped  there,  it  would  clearly  have  been  compulsory  on  the  company  to 
have  received  the  goods;  Imt'the  latter  part  of  the  clause  renders  that  more 
doubtful ;  and  it  will  be  contended  that  the  effect  of  the  regulation  is  merely 
to  protect  from  penalties  the  owners  warehousing  their  gc^s  there  without 
first  paying  the  duties :  yet,  taking  the  whde  scope  and  view  of  the  clause 
together,  it  would  be  illusory  to  make  it  lawfiil  fbr  the  merchants  to  ware- 
house their  goods  there,  if  the  company  were  not  bound  to  receive  them:  for 
merchants  mi^  be  mduo^  by  that  privilege  to  speculate  upon  importinjr 
goods,  the  duties  of  which  often  amonnt  to  much  more  than  the  prime  cost  of 
the  goods ;  and  if  they  were  obliged,  by  the  refijsal  of  the  company  to  re^ 
cetve  them  into  its  Warehouses,  to  pay  the  duties  immediately,  it  would  operate 
to  the  ruin  of  many.  If  then  the  company  did  not  mean  to  dedicate  their 
warehouses  to  the  public  use  in  this  manner,  they  ought  to  have  made  their 
stand  in  the  first  instance,  and  should  have  declined  taking  the  certificate  of 
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the  lords  of  the  treasury,  conferring  the  exclusive  privilege,  which  .issued  with 
their  own  consent.  And  if  thb  were  otherwise^  and  the  company  coald  refuse 
to  receive  the  goods  of  the  merchants  except  upon  their  own  terms,  the  act 
would  be  for  the  benefit  of  the  company,  and  not  of  trade  in  general,  which 
it  would  rather  encumber.  By  s.  10,  the  king  by  order  in  council  may  extend 
the  benefit  of  the  bonding  system  to  the  outports,  where  proper  warehouses  are 
found  for  the  security  of  the  goods  and  of  the  revenue ;  and  by  s.  17,  the  ex- 
pense of  warehouse  rent  and  charges  shall  in  all  cases  be  paid  by  the  importer, 
proprietor,  or  consignee.  And  in  case  any  warehouse  shall  be  provided  at  the 
charge  of  the  crown  for  the  purposes  of  the  act,  the  importer,  &c.  shall  pay 
to  the  person  appointed  by  the  commissioners  of  customs  to  receive  it  "  ware- 
**  house  rent  for  such  goods,  &c.  to  be  estimated  according  to  the  umvoI  rate 
**  of  such  rent  for  the  like  articles  paid  at  the  port  of  importation."  Now,  it 
would  be  extraordinary  that  when  the  crown  is  restricted  to  take  only  the  usual 
rate  of  warehouse  room,  which  must  be  understood  to  be  the  reasonable  rate  of 
compensation,  (for  what  is  usual  must  be  presumed  to  be  reasonable,)  this 
company  should  be  left  unrestrained  :  and  this  shews  that  the  legislature  must 
have  conceived  that  the  company  were  so  restrained  by  the  legd  operation  of 
the  second  clause  extending  the  privilege  of  the  bonding  system  to  their  ware- 
houses. 

Bosanquet,  contra.  Every  person  is  entitled  to  make  the  best  use  of  his 
own  property,  and  the  only  exception  to  the  rule  is  in  cases  where  the  owner 
has  so  entirely  dedicated  the  use  of  it  to  the  public,  that  he  cannot  resume  the 
exclusive  possession  of  it  again;  as  in  the  instance  of  ahighway,  or  ferry.  So 
if  one  accept  a  grant  from  the  crown  of  land  on  the  sea-shore  or  the  bank  of 
a  navigable  river,  in  a  public  port,  for  the  purpose  of  erecting  a  public  wharf 
or  quay,  he  cannot  disuse  it,  but  is  bound  to  preserve  it  for  its  destined  pur- 
pose. If  a  man  open  a  public  house,  he  cannot  refuse  to  entertain  travellers ; 
if  he  set  up  as  a  public  carrier,  he  cannot  refuse  to  carry :  but  he  may  limit 
his  engagement  with  the  public,  and  then  he  is  not  bound  to  admit  travellers 
in  the  one  case,  or  to  carry  goods  in  the  other,  upon  any  other  terms  than 
those  upon  which  he  engaged.  [Ld.  ElUnborough,  C.  J.  It  m  ust  be  recollected 
that  in  those  cases  there  is  a  power  in  the  public  of  increasing  the  number  of 
public  houses  or  of  carriers  indefinitely.]  Admitting  that  to  ^  so :  it  remains 
to  be  considered  upon  what  the  liability  of  the  company  to  receive  goods  upon 
any  other  than  their  own  terms  rest ;  whether  on  the  nature  of  the  trade,  or 
the  particular  privilege  conferred,  or  on  the  particular  provisions  of  the  acts  of 
parliament.  The  original  act  of  the  39  and  40  G.  3.  c.  47,  constitutes  the 
subscribers  a  company  for  certain  purposes  defined  by  the  act,  of  which  the 
receipt  of  goods  in  warehouses  is  not  one.  By  s.  58,  the  property  of  all  erec- 
tions, 6lc,  made  by  the  company  is  vested  in  them  ;  s.  54,  specifies  the  only 
works  they  are  bound  to  perform  for  the  monopoly  which  is  given  to  them ; 
and  that  monopoly  is  by  s.  67,  confined  to  the  landing  of  goods  within  the 
docks  or  on  the  quays  or  wharves  belonging  thereto,  and  they  have  no  monopoly 
of  warehousing :  and  s.  59,  limits  the  tonnage  rates  they  are  to  receive  from 
vessels  using  the  docks  for  certain  enumerated  services,  and  therefore  all  other 
rates  not  included  in  that  list  must  stand  upon  the  same  footing  as  in  the  case 
of  every  other  trading  company,  for  which  they  are  entitled  to  make  their  Own 
bargain.     The  London  Assurance  Company,  it  is  well  known,  contract  at  a 

gremium  rather  higher  than  the  ordinary  rate  of  insurance.  If  this  company 
ad  built  counting  houses  instead  of  warehouses,  might  they  not  have  let  them 
for  as  much  as  they  could  get  1  [Lord  Elienborough,  C,  J.  The  business  of 
insurances  and  of  counting  houses  may  be  carried  on  elsewhere,  and  therefore 
such  instances  do  not  apply.  The  only  question  arises  on  the  bonding  act : 
shew  us  that  wines  may  be  bonded  elsewhere.]  Assuming,  then,  that  before 
the  warehousing  acts,  (43  Geo.  3.  c.  132,  and  44  Geo.  3.  o.  100,)  the  company 
might  have  charged  what  they  pleased  for  warehouse  rent;  the  first  act  is 
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general,  and  not  confined  to  this  company,  though  a.  2,  appliea  to  them.  Be- 
fore that  time,  upon  special  application  goods  were  permitted  to  be  bonded  in 
particular  places :  this  act  made  a  general  provision  for  bonding  in  certain 
places  then  prepared,  or  to  be  prepared  and  certified.  This  was  a  boon  given 
to  the  trade,  and  not  by  way  of  monopoly  to  this  company ;  for  there  was  no 
contract  with  the  owners  of  any  of  the  privileged  warehouses  that  other  ware- 
houses should  not  be  licensed :  and  there  are  in  fact  now  other  warehouses 
licensed  for  bonding  wines  besides  those  within  the  docks.  [Lord  ElUnbth 
rough f  C.  J.  asked,  whether  the  London  dock  company  were  not  themselves 
the  occupiers  of  those  other  warehouses?]  And  it  was  admitted  that  they 
were :  but  it  was  insisted,  that  as  the  crown  is  not  restrained  from  licensing 
other  warehouses,  it  cannot  be  considered  as  a  monopoly  in  the  company,  so 
as  to  make  the  rule  of  law  attach  upon  them.  [Lord  EUenborough,  C.  J.  If 
the  privilege  should  be  extended  to  other  warehouses,  it  will  only  be  a  more 
extended  monopoly  in  the  company  and  in  the  owners  of  the  other  privileged 
places.  The  general  power  of  the  crown  to  license  as  many  bonding  ware- 
houses as  it  pleases  is  not  fettered  by  the  act.  S.  6,  and  7  of  the  stat.  43 
G.  3.  c.  132,  referring  to  a  different  class  of  goods  in  schedule  £.  makes  it 
lawful  for  the  importer  of  any  such  goods  to  lodge  them  in  any  warehouses 
(t.  e.  private)  U>  be  provided  and  certified  by  the  treasury  under  the  joint 
locks  of  the  crown  and  the  merchant,  without  payment  of  the  duties  at  the 
time ;  and  many  such  are  licensed.  But  wines  and  other  liquors  can  only 
be  warehoused  in  vaults  under  ground ;  for  the  heat  and  agitation  of  the  build- 
ing above  would  be  too  great  for  such  commodities ;  and  therefore  the  build- 
ings must  be  previously  adapted  to  them.  The  peculiar  adaptation  of  the 
company's  vaults  for  this  purpose  has  led  to  the  extention  to  them  of  the  bond- 
ing system ;  but  they  have  no  monopoly  granted  to  them,  and  therefore  the 
laws  of  monopoly  cannot  attach  on  them.  Then  the  stat.  44  Geo.  3.  c.  100, 
for  warehousing  ^oods  within  these  docks  specifies  (s.  12,)  the  rent  to  be 
paid  for  warehousmg  tobacco,  but  says  nothing  as  to  the  warehouse  rent  for 
wines;  from  whence  it  may  fairly  be  presumed,  that  the  legislature  did  not 
Diean  to  confine  them  in  respect  of  any  other  commodity  than  tobacco. 
Under  s.  6,  of  the  same  act,  payment  of  the  duties  on  all  goods  landed  in  the 
London  Docks  may  be  delayed  for  37  days  before  they  are  liable  to  be  taken 
and  sold  by  the  commissioners  of  customs  or  proper  officer  of  excise  for  pay- 
ment of  the  duties :  and  this  might  as  well  be  said  to  confer  such  an  exclusive 
privilege  as  would  attach  on  them  the  law  of  monopoly.  Bolt  v.  Sttnneit,  8 
Term  Rep.  606,  was  the  case  of  a  public  quay,  which  having  been  originally 
granted  by  the  crown  for  that  purpose  could  not  be  resumed  nor  diverted  to 
other  purposes :  but  there  is  nothing  to  prevent  this  company  from  converting* 
their  warehouses  immediately  to  other  purposes,  or  from  prostrating  them. 

Riehardson,  in  reply,  was  desired  by  the  Court  to  consider  how  far  the 
company  was  pledged  to  continue  to  apply  its  warehouses  to  this  purpose ; 
and  also  how  far  the  crown  was  restrained  from  licensing  other  warehouses  in 
other  hands  in  the  port  of  London  for  the  same  purpose.  He  denied  that  the 
company,  having  accepted  of  this  privilege  to  their  warehouses  for  the  benefit 
of  the  public  as  well  as  of  themselves,  could  throw  them  up  at  their  own 
pleasure,  without  reasonable  notice  to  the  crown  ;  for  if  so,  the  public  might 
be  deserted  just  at  the  moment  of  need,  and  after  the  merchants  have  commit- 
ted themselves,  and  incurred  expense  and  risk  upon  the  faith  of  the  engage- 
ment between  the  crown  and  the  company.  It  must  be  understood  that  when 
the  company  accepted  the  certificate  conferring  the  exclusive  privilege,  they 
took  it  with  all  its  burthens,  and  cannot  withdraw  from  it :  and  while  their 
terra  is  running,  the  legislature  declares  that  it  shall  be  lawful  for  the  import- 
ers, 6lc,  of  goods  to  warehouse  them  in  the  company's  warehouses,  without 
payment  of  the  duties  at  the  time,  provided  they  are  certified  by  the  treasury ; 
which  has  been  done.    But  at  any  rate^  supposing  the  company  could  with- 
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draw  their  warebouoes  ftom  this  use,  with  or  wilhotit  noliee,  it  k  iofllmeiit  hi 
this  CMC  that  thej  have  not  done  so;  aad  while  they  in  fact eojoj  the  moeopo- 
]y,  they  must  take  it  turn  vnere.  Then  supposing  other  oiftlying  warehoused 
have  been  licensed,  the  argasaent  is  not  varied  against  the  cooipany  under 
whose  controul  they  are.  And  snpposing  others  were  also  litenoed^  that 
would  not  destroy  but  only  extend  the  oionopdy. 

Lord  Ellknborouov,  C.  J.  The  question  on  this  reeord  Is,  whether  the 
London  Dock  Company  have  «  right  to  insist  upon  receiving  wines  into  their 
warehouses  for  a  hire  and  reward  arbitrary,  and'  at  their  will  and  pleasure,  or 
whether  they  were  bound  to  receive  them  there  for  a  reasonable  reward 
only.  There  is  no  doubt  that  the  general  principle  is  favoured  both  in  law 
and  justice,  that  every  man  may  fix  what  price  he  pleases  upon  his  own  pr^^* 
perty,  or  the  use  of  it :  but  if,  for  a  particulafr  purpose,  the  public  have  aright 
to  resort  to  his  premises  and  make  use  of  them,  and  he  have  a  monopoly  in 
them  for  that  purpose,  if  be  will  take  the  benefit  of  that  monopoly,  he  most, 
as  an  equivalent,  perform  the  duty  attached  to  it  on  reasonable  terms.  The 
question  then  is,  whether,  circumstanced  as  this  company  is  by  the  Ooilibinft- 
tion  of  the  warehousing  zti  with  the  act  by  which  they  were  originally  consti- 
tuted, and  with  the  actually  existing  state  of  things  in  the  port  of  London^ 
whereby  they  alone  have  the  warehcmtng  of  these  wines,  they  be  not,  accord^ 
ing  to  the  doctrine  of  Lord  Hah,  oblig^  to  Hmit  themselves  to  a  reasonable 
compensation  fi>r  such  warehousing  7  And  according  to  him,  wherever  the 
accident  of  time  easts  upon  a  party  the  benefit  of  having  a  legal  monopoly  of 
landing  goods  in  a  public  port,  as  where  he  is  the  owner  of  tho  only  wharf 
authorised  to  receive  goods  which  happens  to  be  built  in  a  port  newly  erected, 
he  is  confined  to  take  reasonable  compensation  only  for  the  use  of  the 
wharf.  Lord  Hale  puts  the  oase  either  way;  where  the  king  or  a  subject 
have  a  public  wharf  to  which  all  persons  must  come,  who  come  to  that  port 
to  unlade  their  goods,  either  "  because  they  are  the  wharves  mlf  licensed 
"  by  the  queen,  or  because  there  is  no  other  wharf  in  that  port,  a$  it  may  fali 
**  out :  in  that  case,  (he  says,)  there  cannot  be  taken  arbitrary  and  excessive 
**  duties  for  cranage,  wharfage,  &c. :  neither  can  they  be  enhanced  to  an  im» 
''  moderate  rate ;  but  the  duties  mast  be  reasonable  and  moderate,  though  settled 
"  by  the  king's  licence  or  charter.'*  And  then  he  assigns  this  reason,  *'  for  now 
<*  the  wharf  and  crane  and  other  conveniences  are  affected  with  a  public  interest, 
*'  and  they  cease  to  be  juris  privati  only."  Then  were  the  company's  warehouses 
juris  jnivati  only  at  this  time  7  The  legislature  had  said,  that  these  goods  should 
only  be  warehoused  there ;  and  the  act  was  passed  not  merely  for  the  benefit  of 
the  company,  but  for  the  good  of  trade.  The  first  cTattse(a)  says,  that  it  wonld 
greatly  tend  to  the  encouragement  of  the  trade  and  commerce  6fQ.  B.,  and  to 
the  accommodation  of  merchants  and  others,  if  certain  goods  were  permitted  to 
be  entered  and  landed  and  secured  in  the  port  of  London  without  payment  of 
duties  at  the  time  of  the  first  entry :  and  then  it  says,  that  it  ihaU  be  lamful 
for  the  importer  of  certain  goods  enumerated  in  table  A.  to  secure  the  same 
in  the  West  India  dock  warehouses :  and  then  by  s.  3,  other  goods  enumerated 
in  table  Bi  may  in  like  manner  be  secured  in  the  lAtndon  dock  warehousee. 
And  there  are  no  other  places  at  present  lawfully  authorized  for  the  warehous- 
ing of  wines  (such  as  were  imported  in  this  case)  except  these  warehouses 
within  the  London  dock  premises,  or  such  others  as  are  in  the  hands  of  this 
company.  But  if  those  other  warehouses  were  licensed  in  other  hands,  it 
would  not  cease  to  be  a  monopoly  of  the  privilege  of  bonding  there^  if  the 
right  of  the  public  were  still  narrowed  and  restricted  to  bond  their  goods  in 
those  particular  warehouses,  though  they  might  be  in  the  hands  of  one  or  two 
others  besides  the  company's.  Here,  then,  the  company's  warehouses  were 
invested  with  the  monopoly  of  a  public  privilege,  and  therefore  they  must  by 

(a)  43  6.  3.  e.  138,  the  general  warehousiDg  aet. 
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law  confine  themsel? es  to  take  reiaonaUe  rates  for  the  use  of  them  ibr  that 
purpoae.  If  the^^jrown  should  hereafter  think  it  advisable  to  extend  the  privi- 
lege more  generally  to  other  persons  and  places^  so  far  as  that  the  public  will 
not  be  restrained  from  exercising  a  choice  of  warehouses  for  the  purpose,  the 
company  may  be  enfranchised  from  the  restriction  which  attaches  uponr  a  mo* 
nopoly :  but  at  present,  while  the  public  are  so  restricted  to  wsrehouse  their 
goods  with  them  for  the  purpose  of  bonding,  they  must  submit  to  that  restric- 
tion :  and  it  is  enough,  that  there  esists  in  the  place  and  for  the  commodity  in 
question  a  viiuial  monopoly  of  the  warehousing  for  this  purpose,  on  which  the 
principle  of  law  attaches,  as  laid  down  by  Lord  Hak  in  the  passage  referred 
to,  which  includes  the  good  sense  as  well  as  the  law  of  the  subject*  Whether 
the  company  be  bound  to  continue  to  apply  their  warehouses  to  this  purpose 
may  be  a  nice  question,  and  I  will  not  say  to  what  extont  it  may  go ;  but  as 
long  as  their  warehouses  are  the  only  places  which  can  be  resorted  to  for  thie 
purpose,  they  are  bound  to  let  the  trade  have  the  use  of  them  for  a  reasonable 
hire  and  reward. 

Gnosn,  J.  The  ooiApany  contend,  thai  they  may  take  what  warehouse  rent 
they  please :  but  if  they  have  a  monopoly  of  the  warehousing  for  this  purpose, 
we  cannot  jsay  that  the  legislature  intonded  that  they  should  take  any  price 
they  chose  to  impose  upon  the  importer ;  for  if  they  could,  it  wonld  violate 
the  general  intention  of  the  act  which  was  to  promote  and  assist  trade,  and  not 
to  prejudice  it,  which  the  company  would  be  enabled  to  do,  if  they  could  en- 
hance their  demand  for  warehouse  rent  to  any  extent  they  pleased.  And  if 
we  attend  to  the  principle  of  law  by  which  monopolies  are  regulated,  and  apply 
to  this  case  what  is  laid  down  by  Lord  Hak  upon  that  subject,  it  is  impossible 
to  say  that  this  company  do  not  come  within  that  principle. 

Lb  Blanc,  J.  We  can  only  look  to  the  situation  of  tlie  parties  as  they  ap-» 
pear  upon  this  record,  and  with  reference  to  the  acts  of  parliament.  The 
company  are  proprietors  of  warehouses  in  the  port  of  LmuUmp  which  they 
were  not  under  any  obligation  to  erect  by  the  original  act  constituting  them  a 
company  :  they  stood  therefore  before  the  passing  of  the  general  warehousing 
act  in  the  same  situation  as  other  proprietors  of  warehouses.  Then  the  ware* 
housing  act  was  passed,  which  is  expressed  to  be  for  the  encouragement  of 
trade,  and  the  accommodation  of  the  mercbanta  and  others :  and  by  the  2d  see* 
tion  it  is  made  lawful  for  the  importer  to  secure  these  goods  in  the  Lomdom 
dock  wareliouaes  without  psying  the  duties  upon  entry ;  and  it  does  not  appear 
at  present,  that  that  privilege  is  extended  either  by  act  of  parliament,  or  by 
any  other  competent  authority,  to  any  other  than  the  warehouses  belonging  to 
the  company.  Then,  admitting  these  warehouses  to  be  private  property,  and 
that  the  company  might  discontinue  this  application  of  them,  or  that  they 
might  have  made  what  terms  they  pleased  in  the  first  instance ;  yet  having,  as 
they  now  have,  this  monopoly,  the  question  is,  whether  the  warehouses  be  not 
private  property  clothed  with  a  public  right ;  and  if  so,  the  principle  of  law 
attaches  upon  them.  The  privUeire,  then,  of  bonding  these  wines  being  at 
present  confined  by  the  act  of  parliament  to  the  company's  warehouses,  is  it 
not  the  privilege  of  the  public,  and  shall  not  that  which  is  for  the  good  of  the 
public  attach  on  the  monopoly,  that  they  shall  not  be  bound  to  pay  an  arbitrary 
but  only  a  reasonable  rent  7  But  upon  this  record  the  company  resist  having 
their  demand  for  warehouse  rent  confined  within  any  limit ;  and  though  it  does 
not  foUow  thafr  the  rent  in  fact  fixed  by  them  is  imreasonable,  they  60  not 
choose  to  insist  on  its  being  reasonable,  for  the  purpose  bf  raising  the  question* 
For  this  purpose,  therefore,  the  question  may  be  taken  to  be,  whether  they 
may  claim  an  unreasonable  rent  t  But  though  this  be  private  property,  yet  the 
principle  laid  down  by  Lord  Hak  attaches  upon,  it,  that  where  private  property 
is  affected  with  a  public  intereat,  it  ceases  to  hejuns  prm^ii  caily ;  and  in  case 
of  its  dedication  to  such  a  purpose  as  this,  the  owners  cannot  take  arbitrary 
and  excessive  duties,  but  the  duties  must  be  reasonaUeb    Thai  prindple  was 
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followed  up  in  the  case  of  BoU  ▼.  JSiennett:  for  there, the  qaay  being  one  of 
the  public  quays  licensed  under  the  statute  of  Elizabeth,  it  was  held  that  the 
owner  was  bound  to  permit  the  use  of  the  crane  upon  it,  and  could  not  insist, 
either  that  the  public  should  not  use  the  crane  at  all,  or  should  use  it  only  upon 
his  own  terms,  but  that  he  was  bound  to  permit  the  use  of  it  upon  reasonable 
terms.  Whether  the  company  be  bound  to  continue  the  use  of  their  warehouses 
for  this  purpose  may  hereafter  be  material  to  be  decided,  but  no  question 
arises  upon  that  at  present :  the  warehouses  are  still  applied  to  the  purpose, 
and  there  was  room  sufficient  to  have  received  these  goods  at  the  time  :  and 
the  only  question  was  whether  they  were  bound  to  receive  them  for  a  reasona- 
ble rent :  this  they  refused  to  do,  and  in  Chat  refusal  they  were  wrong. 

Batlet,  J.  The  question  is,  whether  the  company  have  a  right  to  impose 
their  own  terms,  whether  reasonable  or  not,  upon  the  importers  of  these  goods 
who  offered  to  deposit  them  in  their  warehouses  upon  the  terms  of  the  ware- 
bousing  act?  For  if  so,  they  might  exclude  particular  individuals  from  the 
benefit  of  the  act.  Or  the  question  may  be  stated  to  be,  whether  the  public 
have  not  a  right  under  that  act  to  deposit  and  secure  certain  goods  in  the  com- 
pany's warehouses  upon  reasonable  terms,  and  whether  the  company  be  not 
bound  to  receive  such  goods  from  all  the  public  t  Now,  the  act  is  declared  to 
be  passed  for  the  benefit  of  the  trade  in  general,  and  for  the  accommodation  of 
the  merchants :  and  it  proceeds  afterwards  to  say,  that  it  shall  be  lawful  for 
the  importers,  6lc.  (meaning  all  importers,  and  not  particular  individuals  of 
them)  to  secure  their  goods  of  a  certain  description  in  the  company's  ware- 
houses. But  according  to  the  argument  now  urged  for  the  company,  the  act 
was  not  parsed  for  the  benefit  of  all  importers,  but  of  such  only  as  choose  to 
pay  the  company  what  they  are  pleased  to  demand  for  warehouse  rent ;  for  to 
this  length  the  argument  necessarily  goes.  It  is  said,  however,  that  the  com- 
.  pany  have  not  a  monopoly  of  this  privilege :  but  I  am  not  aware  of  any  act  of 
parliament  which  gave  the  commissioners  of  the  treasury  any  power  to  licence 

E articular  places  for  the  bonding  oitoines  before  this  act ;  though  I  know  they 
ad  such  a  power  with  respect  to  sugar  and  coffee.  But  whether  they  had  it 
or  not,  it  is  sufficient  to  say,  that  these  were  the  only  warehouses  where  the 
importer  had  a  right  to  insist  that  his  goods  should  be  warehoused  and  bonded ; 
for  he  certainly  could  not  have  obliged  the  commissioners  to  licence  any  other 
place  for  that  purpose.  As  to  the  question  whether  the  company  may  renounce 
the  application  of  their  warehouses  to  this  use,  I  cannot  add  to  what  the  Court 
have  already  said :  but  at  least  they  cannot  renounce  it  partially ;  and  I  think 
It  would  be  deluding  the  public,  if  the  company  were  able  to  renounce,  at  a 
moment's  warning,  the  warehousing  of  the  goods  for  this  purpose,  after  they 
had  agreed  to  accept  the  licence  and  monopoly. 

Judgment  for  the  plaintiff. 


Chatland  v.  Thornley. 

IS  East,  544.    July  3, 1810. 

The  plea  of  an  attorney  to  an  action  saed  against  him  by  bill,  stating  his  privilege  not  to 
be  compelled  to  answer  any  bill  exhibited  against  him  in  the  custody  of  the  marshal, 
&e.  and  coneludina  that  the  Court  would  not  take  further  eognixance  of  the  action 
aforesaid^  agoinothim,  [Instead  of  praying  judgment  of  the  bill,  andnhat  it  might  be 

2uashed]  will  not  be  taken  as  a  plea  to  the  jurisdiction,  but  only   as  objecting  to  the 
Court's  taking  cognizance  of  the  action  against  one  of  its  attorneys  m  that  form;  and 
therefore  the  Court  will  adjudge  the  bill  to  be  quashed. 

THE  plaintiff  brought  "  her  bill  against  Edward  Thamky,  being  in  the 
custody  of  the  marshal  of  the  Marshalsea,  6lc.  of  a  plea  of  trespass,  and  pro> 
ceeded  to  declare  against  him  as  acceptor  of  a  bill  of  exchange,  6lc.  To 
which  the  defendant  in  his  own  proper  person  came  and  said,  that  he  is  now. 
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«Bd  «t  the  time  of  exhibtlkig  the  pitiotiff's  bill  against  him,  and  before,  was 
one  of  the  attorneys  of  the  court  of  our  lord  the  now  king  before  the  king 
himself  (the  said  court  being  at  W.  in  the  county  of  If.)  as  by  the  roll  of  attor- 
neys of  this  court  here  flilly  appears  ,*  and  so  he  proceeded  to  plead  his  pri?i« 
lege,  in  the  usual  form,  not  to  answer  any  bill  exhibited  against  him  in  the 
custody  of  the  marshal,  &a,  or  in  any  other  manner  whatsoever,  except  by 
bill  to  be  exhibited  against  him  as  an  attorney  of  this  court  upon  any  pleas, 
&c. :  and  then  condaded — wherefore  he  apprehends,  that  the  court  here  will 
not  and  ought  not  Ip  take  further  cognixance  of  the  action  aforesaid  depending 
against  him,  &c. 

To  this  the  plaintiff  demurred ^  and  shewed  several  special  causf  s,  of  which 
the  only  one  spoke  to  was,  that  the  conclusion  of  the  plea  was  informal,  inas- 
much as  it  concluded  with  a  suggestion  that  the  Cpurt  would  not  take  further 
cognizance  of  the  action^  instead  of  praying  judgment  of>the  bili^  and  that  tho 
utme  might  be  gnosAed,  or  praying  judgment  if  the  defendant  ought  to  answer 
thereto. 

And  Tindal  argued  fVom  this  conclusion  of  the  plea,  that  it  must  be  taken 
to  be  a  ptea  to  the  jurisdiction ;  bein^  a  proper  conclusion  only  for  such  a  plea : 
and  that  as  a  plea  to  the  jurisdiction  it  would  clearly  be  bad  for  want  of  giving 
another  competent  court.*  But, 

The  Court  said,  that  it  was  not  to  be  considered  as  a  plea  to  the  jurisdiction ; 
it  only  objected  to  the  Court's  taking  cognizance  of  the  action  against  one  of 
its  "attorneys  in  this  form :  it  does  not  deny  that  the  Court  have  jurisdiction  in 
another  form.  Therefore,  they  gave  judgment  that  the  Court  would  not  take 
further  cognizance  of  thfr  action  in  this  form,  and  that  the  bill  be  quasbed.(a) 

Bowen  for  the  defendant. 


The  King  v.  Topham. 

12Efltt,,646.    July  4, 1810. 

Wh«re  the  •ppelUnt  dispiifed  before  the  eeeeione  the  quantum  of  the  late,  u  well  ii  the 
rateability  of  the  property  for  which  he  was  aasessed,  which  was  tithe  rents  and  com* 
pOBitiona  under  an  incloectre  act,  it  is  not  enough  for  the  pariah  olAcers  to  shew,  that  he 
was  in  the  recetirt  of  such  rents  assuming  the  property  to  be  ratvable,)  of  |he  probabU 
amount  of  which,  as  rated,  they  gave  no  evidence. 

THE  defendant  appealed  against  a  poor's  rate  made  for  the  township  of 
Great  Driffield  in  the  East  Riding  of  the  county  of  York,  and  the  sessions 
confirmed  the  rate,  subject  to  the  opinion  of  this  Court  on  the  following  case. 

The .  defendant  was  rated  as  occupier  of  property  of  the  annual  value  of 
350/.,  and  he  appealed  against  the  rate,  giving  notice  of  the  grounds  of  his  ap« 
peal,  1st,  that  he  had  no  rateable  property  in  the  parish :  and  2dly,  that  .be  had 
not  rateable  property  to  the  amount  at  which  he  was  rated.  On  the  part  of 
the  respondents  it  was  proved,  that  the  appellant  was  in  the  annual  receipt  of 
certain  tithe  rents  originating  in  the  Driffield  inclosure  act,  (which  act  was 
admitted  as  part  of  the  case)  of  the  annual  value,  of  65.  Sd.  It  was  further 
proved,  that  certain  other  sums  were  received  by  him  for  such  tithe  rents,  but 
there  was  no  proof  of  their  amoont.  Here  the  respondents  closed  their  case ; 
insisting  that  as  they  had  proved  the  appellant  to  be  in  possession  of  some 
rateable  property,  it  was  incumbent  on  him  to  prove  that  in  fact  he  had  been 
overrated.  The  appellant,  on  the  contrary,  insisted  that  this  composition  or, 
rent  was  not  rateable  at  all.  The  sessions  held  that  it  was  rateable.  The  ap- 
pellant then  contended,  that  as  there  was  no  proof  of  any  specific  sum  having 
been  paid  beyond  the  69.  Sd,,  the  rate  ought  to  be  amended  by  inserting  that 

(«)  Vide  U  Bra  ▼.  PmffUUn^  4  Bast,  508.     ChamUy  v.  ffiiwfan/sy,  5  East,  971,  and 
Rex  ▼.  Shakesptare^  10  East,  83. 
Vol.  VI.  78 
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BQtn  instead  of  the  25W.    The  isenibbfl  held,  th^t  the  proof  of  overratiag  Uj 
on  the  appellant ;  and  confirmed  the  rate  generally. 

The  act  referred  to  was  one  passed  in  the  14  G.  9,  e.  11,  ffar  diriding  and 
inclosing  open  fields,  6lc,  in  Cheat  and  Littk  DriffiM^  and  for  settling  certain 
yearly  payments  to  the  prehendary  of  Drifield  in  lieu  of  tithes,  pursuant  to 
an  agreement  and  award  made  for  those  purposes;  it  states  that  by  an  agree^* 
ment  tripartite  made  between  the  lord  of  the  manor  and  owner  of  several  landa, 
&.C.  the  prebendary  of  Driffield  and  his  lessee,  to  which  prebend  the  tithes  of 
corn,  grain,  hay,  wool,  and  lamb  belonged,  and  the  vicar  and  others  named, 
owners  and  proprietors  of  lands,  d£.c.  the  inclosure  of  these  townships  was  to 
be  made  in  the  manner  therein  stated ;  and  that  a  certain  eampositiom  in  «!► 
ney  was  to  be  paid  by  the  land  owners  to  the  prebendary  for  the  tine  being 
and  his  lessee,  &,c,  in.  lieu  of  the  tithes :  and  that  for  fixing  and  settling  the 
said  yearly  rents  and  compositions  in  lieu  of  the  tithes,  all  the  parties  had  ap- 
pointed certain  referees,  who  had  awarded  to  the  prebendary  of  Drijfuld  far 
the  time  being  and  bis  successors,  &c.  ^*  as  a  yearly  rent  or  compositiom  m 
lieu  of  the  tithes  of  com,  grain  and  hay  therein,  the  rent  or  snm  of  2751., 
being  after  the  rate  of  1/.  IO5.  for  erery  ozgang ;  and,  in  lien  of  the  tithes  of 
WQol  and  lamb,  the  yearly  rent  or  sum  of  30/,,d£.o."  The  act  therefore  pro- 
ceeded! to  give  effect  to  such  agreement  and  award ;  and  enacted,  that  in  Utn 
and  satisfaction  of  the  said  tithes,  there  should  be  the  said  several  yearly  eom- 
positions,  rents  or  sum  of  967/.  drx.  issuing  out  of  the  said  inclosed  lands,  &.O. 
to  be  paid  by  the  owners  and  proprietors  thereof  in  certain  proportions  to  be 
ascertained  by  the  commissioners.  And  that  if  the  said  annual  eompasitiam 
rents  should  be  in  arrear,  the  prebendary  for  the  time  being,  dLc  might  enter 
and  distrain  in  the  particular  lands  charged,  dtc.  And  that  in  all  future  rates 
and  levies  in  the  said  townships  the  said  composition  rents  should  be  assessed 
in  the  same  proportion  as  the  other  landholders. (a) 

Park  and  Holroyd  were  to  have  supported  the  order  of  sessions  confirming 
the  rate ;  but  after  the  case  was  stated, 

Lord  Ellenbobough,  C.  J.  said^— The  question  is  whether  a  person,  who, 
I  will  suppose  for  the  present,  is  liable  to  be  rated  for  something  beyond  the 
6s.  8(/.,  can  be  rated  to  the  amount  of  250/.,  and  then  left  to  pare  down  that 
assessment,  upon  an  appeal,  to  the  amount  which  it  ought  to  be.  He  might  as 
well  have  been  charged  to  the  extent  of  50,000/.  [Park  said,  that  he  could 
not  pretend  to  argue  that  that  could  be  done ;  but  that  here  the  act  of  parlia- 
ment itself,  which  was  before  the  Court,  stated  the  amount  of  the  tithe  rents 
and  compositions  at  more  than  the  sum  fer  which  the  appellant  was  rated.  On 
which  his  lordship  observed — ]  It  is  not  stated  as  a  fact  in  the  case  that  the 
appellant  was  in  the  receipt  of  the  rents  and  compositions  to  the  amount  of 
150/.  If  the  sessions  have  proceeded  upon  what  the  Court  has  said  in  some 
cases,  that  if  the  party  rated  have  rateable  property  in  the  parish,  they  will 
not  inquire  into  the  quantum  of  the  rate,  they  have  egre^ioosly  mistaken 
what  the  Court  meant.  When  the  question  before  the  sessions  is  upon  the 
quantum  of  the  rate,  the  officers  making  it  must  show  to  the  justices  some 
probable  ground  for  the  amount  at  which  they  charge  the  party  in  the  rate. 
The  mischief  of  any  other  rule  would  he  enormous ',  a  small  occupier  may  be 
rated  at  once  in  the  round  sum  of  1000/.  and  left  to  struggle  his  way  out  of 
that  charge  as  he  can. 

Cknst,  Richardson  and  CouHman,  were  to  have  argued  for  the  appellant. 
The  latter  said,  that  the  question  made  at  the  sessions  was,  whether  the  appel- 
lant should  begin  by  proving  his  case,  that  he  was  overrated ;  or  whether  the 
parish  officer  should  begin  by  proving  a  probable  case  for  rating  the  appellatit 

(n)  The  appellant  in  thii  case  was  in  faet  the  lessee  under  the  prebendary,  and  disp«t> 
ed  his  liabilitj  to  be  rated  for  this  property  aa  rmUs^  not  being  an  actual  inhabitant  of 
the  township;  and  cave  the  notice  of  appeal  stated  in  the  ease.  Vide  Bex  7*  J^twu, 
Dougl.  401. ''  "^ 
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at  io  much.  Oa  which  Lt  Ekme,  J.  obterf«d,  that  the  Court  would  have  do 
difficulty  in  dealing  with  that  aaked  propoailioo  wheuever  it  ahould  be  brought 
nakedly  before  them. 

Lord  Ellbnbokouoh,  C.  J,  then  directed  the  case  to  be  sent  back  to  the 
seaiiona  to  be  re-heard,  re<Qiiaidered  and  refuted. 


The  King  v.  The  Inhabitants  of  Maidstone. 

13£ut,650.    July  4, 1810. 

The  leMioDf  stated  the  facts,  that  the  pauper  was  hired  on  MiekaelmuM-dty^  10th  of  Oc- 
to6sr,  1797,  for  a  year,  ending  on  MtehaMmas-day,  lOth  October,  1798,  that  he  continued 
to  senre  till  the  8th  of  Oelefter,  when  he  married,  and  kis  master  consented  to  his  leav- 
ing kia  S9rvu€f  and  paid  him  bis  Aill  wages  ;  and  on  the  9th,  the  pauper  hired  himself 
to  and  went  into  the  senrice  of  another  master :  held  bjr  one  Judge  that  these  facta 
,  would  have  warranted  the  sessions  in  drawing  a  conclusion  of  fact  that  the  master  dis- 
pensed with  the  service  for  the  remaining  daj  of  the  year;  but  the  sessions  having 
impliedly  drawn  a  different  conclusion  by  auashing  the  order  of  remove],  all  the  court 
held,  that  the  case  as  stated  showed  a  dissolution  of  the  contract  before  the  end  of  the 
year,  and  eonseqnentlj  that  no  settlement  coald  be  gained  by  such  hiring  and  service. 

The  husband  bein||  found  to  have  gone  beyond  seas  above  two  years  before  the  birth  of 
a  child  born  by  his  wife,  she  remaining  at  home,  the  conclusion  is  irresistible  that  such 
child  is  a  bastard. 

TWO  justices  by  their  order  remored  Ann  the  wife  of  George  Langridge^ 
who  had  deserted  her,  and  BUxabeth  aged  9  years,  JFVancea  aged  2  years,  and 
aa  infant  male  child  not  baptized,  aged  about  3  months,  her  children,  from 
Maidstone  to  Tkumkam,  in  Kent :  the  Seasions  on  appeal  quashed  the  order, 
subject  to  the  opinion  of  this  Court  on  a  case,  which  stated  that  the  order  of 
removal  made  was  dated  the  13tb  oi  August ^  1808.  That  George  Langridge^ 
the  husband  of  the  pauper,  previous  to  Michaelmas ,  1797,  was  a  settled  inha* 
bitant  of  BUtckingly  in  iSWrry,  and  at  Michaelmas,  1797,  hired  himself  at  the 
wages  of  12  guineas  for  a  year  to  8.  Tompkin  of  Thumham  to  serve  him  as  a 
waggoner ;  and  entered  npon  his  said  service,  and  continued  in  it  till  the  8th 
of  October,  1798,  on  which  day  he  was  married  to  the  pauper,  and  his  master 
consented  to  his  leaning  his  service,  and  paid  him  his  wages.  A  few  shillings 
were  deducted  by  his  master  for  the  loss  of  a  skid  chain  of  a  waggon,  and  for 
the  wages  of  a  labourer  who  was  employed  in  the  place  of  Langridge  for  one 
day  during  his  absence  at  an  early  period  of  the  said  service ;  but  nothing  was 
subtracted  from  his  wages  on  account  of  leaving  his  master  on  the  8th  of  Oc^ 
iober.  Langridge  on  the  following  day,  the  9tb  of  October,  hired  himself  to 
and  went  into  tl^  service  of  one  Stone.  Michaelmas  day  fell  on  the  10th  of 
October  in  the  year  1797  and  1798.  In  1803,  Langridge  entered  into  the 
Sussex  militia,  and  having  afterwards  volunteered  into  the  35th  regiment,  em« 
barked  for  &ct7y  in  April,  1806,  where  he  remained  till  he  returned  to  Eng* 
land  on  the  4th  January,  1808.  Elizabeth,  named  in  the  order,  was  born  on 
the  9tb  of  January,  1806;  and  the  child,  not  yet  baptized,  was  born  in  the 
parish  of  Maidstone  on  the  5th  of  May,  1808.  While  the  pauper's  husband 
was  thus  absent  with  the  regiment,  the  parish  of  Thumham  frequently  paid 
her  money  for  the  support  of  her  child,  though  she  was  resident  during  all  the 
time  either  in  Maidstone,  (where  the  child  was  at  nurse,)  or  in  other  parishes, 
but  not  in  Thumham,  The  maiden  settlement  of  the  pauper  was  in  Thum^ 
ham. 

It  was  also  agreed  upon  the  argument  to  be  added  as  a  fact  to  the  case,  that 
Ann  Langridge,  the  wife,  contintied  in  England  all  the  time  that  her  husband 
was  abroad  with  his  regiment  Aikd  thereupon  the  Court  all  agreed,  that  the 
youngest  child  must  be  taken  to  be  a  bastard ;  and  was  therefore  settled  in  the 
{dace  of  its  birth:  though  for  the  present,  it  must  go  with  the  mother  for 
nortore. 
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Gumeff  tbea  contended,  in  sapport  of  the  order  of  Beasions,  that  the  has- 
band  of  the  pauper  Ann  did  not  gain  a  settlement  in  Thumham  bj  the  hiring 
and  service  stated ;  for  in  fact  he  served  one  dny  short  of  the  year,  havinjor 
been  hired  on  JUiehaeimai^ay  the  10th  of  October,  1797,  and  having  quitted 
the  service  on  the  8th  of  October,  1798,  Miekmlmop-day  being  on  the  lOih  ; 
and  there  was  no  dispensation  of  the  service  for  the  remainder  of  the  year,  but 
a  dissolution  of  the  contract,  on  occasion  of  the  marriage  of  the  pauper. 
There  having  been  np  deduction  made,  on  account  of  the  loss  of  the  one  day's  ' 
service,  in  the  payment  of  the  wages,  n^akes  no  difference  in  the  case,  accord* 
ing  to  Rex  v.  CastUchurch,  fiorr.  S.  C.  68;  for  it  is  not  only  stated,  that  the 
master  consented  to  Langridge's  hating  kit  service  on  the  8th  ;  which  is  the 
common  mode  of  describing  a  dissolution  of  the  relation  of  roaster  and  ser* 
vant ;  but  the  man  on  the  9th  contracted  with  a  different  master,  which  was 
inconsistent  with  bis  former  contract.  He  also  referred  to  Rex  v«  St,  Peter  of 
Mancreft  in  Norwich,  8  Term  Rep.  477,. and  Rex  v.  Sudbrook,  4  East,  356, 
as  supporting  the  conclusion  that  this  was  a  dissolution  of  the  contract. 
.  Berens  and  Holland,  contra,  contended,  that  the  facts  stated  only  shewed  a 
dispensation  of  the  service  by  the  master  upon  occasion  of  the  marriage  of 
his  servant ;  and  the  subsequent  act  of  the  servant,  in  hiring  himself  to  amither 
on  tlie  last  day  of  the  year,  could  not  convert  the  prior  act  of  the  master  into 
a  dissolution  of  the  contract.  They  referred  to  Rex  v.  Bray,  Burr.  S.  C.  682  ; 
Rex  V.  Potter  Higham,  ibid.  690,  and  Rex  v.  Richmond,  ibid:  740.  In  the 
latter  case,  the  wife  of  the  servant  leaving  the  service  13  days  before  the  end 
of  her  husband's  year,  the  master  asked  him  wliether  he  should  not  like  to  go 
too ;  to  which  the  man  assented,  received  his  whole  year's  wages,  and  went 
away  :  and  this  was  held  to  confer  a  settlement  [Lord  ElUnborough,  C.  J. 
This  case  states  expressly,  that  the  master  consentea  to  theserrant  leaving  hit 
terjoice  :  and  how,  upon  that  statement,  can  we  say,  that  this  was  a  mere  die* 
pensation  of  the  service?  If  this  opinion  contradict  the  case  of  the  King  r. 
Jtichmond,  which  I  do  not  mean  to  say  that  it  does,  I  cannot  help  it :  the 
statute,  and  the  constructions  which  have  been  put  on  it,  all  concur  in  requtr* 
ing  that  the  relation  of  -master  and  servant  should  continue  for  the  whole 
year.]  They  admitted  the  critical  force  of  thes^  words  as  stated  in  the  case ; 
but  said,  that  that  was  not  the  meaning  of  the  parties  in  drawing  it  ap.  They 
then  adverted  to  the  relief  stated  to  have  been  given  by  the  parish  of  Tkum^ 
ham  to  the  pauper  for  her  child  while  she  resided  in  Maidstone,  as  evidence 
of  their  acknowledgment  of  her  settlement  in  IThumham  independently  of  the 
other  facts  stated. 

But  Lord  EixENBosouGH,  C.  J.  said,  that  however  in  the  absence  of  all  other 
circumstances,  such  as  those  stated  in  this  case,  the  inference  of  a  settlement 
in  the  parish  might  be  drawn  Dram  the  fact  of  such  relief;  yet  here  no  such 
inference  was  wanted  to  be  made,  the  Court  having  all  the  facts  before  them  of 
the  hiring  and  service  which  was  the  foundation  of  the  supposed  settlement. 
The  giving  that  relief  amounts  to  more  than  shewing  the  opinion  of  the  parish 
upon  these  facts,  that  the  pauper  wHs  settled  with  them.  His  Lordship  then 
continued : — 

This  was  clearly  a  case  of  dissolution  of  the  cootvact  of  hiring;  and  when 
the  legislature  has  given  us  a  rule  to  go  by,  it  is  better  to  abide  by  that.  I 
should  have  been  sorry  in  any  case  to  have  originated  the. question  of  dispen- 
sation of  service;  but  it  has  been  established  to  a  certain  extent  by  the^decis* 
ions,  and  so  far  let  it  stand ;  but  I  will  not  extend  it  fortber.  Here  however, 
there  is  no  authority,  right  or  wrong,  for  extending  it :  for  it  is  stated,  that 
the  master  consented  to  his  servants-  leaving  his  service,  and  I  know  not  in 
what  stronger  terms  a  servant  could  answer  in  a  plea  to  an  action  by  the  master 
against  him  for  deserting  his  service  :  the  master  would  undoubtedly  be  bound 
by  such  a  plea,  and  would  not  venture  to  demur  to  it.  Then,  though  the  opin* 
ion  of  the  parties  is  not  to  be  pressed,  yet  their  acts  are  material  upon  the 
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question  of  dispensatioa  or  dissolutioa ;  and  here  it  is  stated,  that  aAer  hang^ 
ridge  had  led  his  first  master's  service  on  the  8th,  he  went  on  the  following 
day,  which  was  the  day  before  Michael mtis^day^  and  faired  himself  into  the 
service  of  a  new  Blaster.  Here  then  we  have  an  express  renoneiation,  on  the 
part  of  the  master,  of  his  rights  over  the  servant,  two  days  before  the  end  of 
the  year  :  and  the  servant's  assent  to  this,  signified  by  his  departure  from  the 
service,  and  contracting  the  next  day  an  obligation  to  another  roaster,  into 
whose  service  he  entered  immediately,  subject  to  all  the  rights  of  the  new 
master  over  his  service.  How  then  can  I  say  in  .the  words  of  the  statute  of 
William,  8  and  9  W.  3.  c.  30,  that  there  was  a  continuing  and  abiding  by  the 
servant  in  the  same  sennce  during  the  space  of  one  whole  ytar^  when  it  appears 
that  that  period  oT  service  was  abridged  by  the  two  last  days  of  the  year.  It 
would,  I  think  be  contravening  the  clear  commands  of  the  legislature,  if  we 
did  not  hold  this  to  be  a  dissolution  of  the  contract. . 

Grose,  J.  In  two  of  the  cases  cited  by  the  respondent's  counsel,  the  whole 
yearns  wages  were  indeed  paid  :  but  here  the  servant,  acting  upon  his  master's 
consent  that  he  should  leave  his  service,  entered  into  a  new  contract  with  a 
new  master. 

Lc  Blanc,  J.  Upon  the  facts  of  the  ease,  as  it  appeared  at  the  sessions,  I 
think  they  would  have  been  well  founded  in  finding  as  a  fact,  that  this  was  a 
dispensation  of  the  service  on  the  part  of  the  master,  and  not  a  dissolution  of 
the  contract;  for  according  to  the  cases,  it  is  always  a  quesUon  for  the  sessions 
to  decide,  whether  the  consent  of  the  master  to  the  servant's  leaving  his  ser- 
vice  a  (ew  days  before  the  end  of  the  year  for  a  particular  purpose,  but  paying 
him  his  whole  year's  wages,  be  a  dispensation  of  the  service  for  the  remainder 
of  the  year,  or  a  dissolution  of  the  contract.  Here  the  servant  wanted  to 
marry,  and  one  entire  day  before  the  end  of  the  year;  the  master  gave  him 
leave  to  marry  and  go  away  from  his  service.  It  was  a  fair  and  reasonable 
conclusion  to  draw,  that  if  the. servant  wished  to  go  away  one  day  before  the 
end  of  his  service  for  the  purpose  of  marrying,  the  master  would  have  noobjec*> 
tion  to  dispense  with' his  service,  and  give  him  a  holiday  for  that  one  day  ;  for 
It  must  be  observed,  that  the  service  would  liave  ended  on  the  9th,  and  the 
servant  led  his  master's  service  on  the  8th.  But  the  se^ions  not  ehoosing  to 
draw  this  conclusion  themselves,  which  I  think  they  inijfht  have  done,  send  the 
case  to  us  upon  the  dry  facts  stated,  and  have  not  foCind  that  the  master  did 
consent  to  give  his  servant  a  holiday  and  to  dispense  with  his  service  for  the 
remaining  day  of  the  year :  but  merely  state  as  a  fact,  that  the  master  consent- 
ed to  his  ledoing  his  service, '  Under  these  circumstances  I  cannot  say,  thai 
the  sessions  have  done  wrong  in  quashing  the  order  ^f  removal  to  Thurnham : 
though  I  think  they  might  have  drawn  a  different  conclusion  from  the  facts  of 
the  case. 

Baylbt,  J.  It  appears  to  me,  that  the  sessions  have  done  right  in  quashing 
the  order  of  removal  as  they  have  done.  In  order  to  constitute  a  case  of  dis- 
pensation of  service,  I  think  the  master  should  have  power  to  recall  the  ser> 
vant  to  his  service  all  through  the  year :  but  where  the  master  agrees  generaMy 
to  let  the  servant  go  away  from  his  service  without  reserving  to  himself  the 
right  of  recalling  him  throughout  the  whole  year,  I  think  that  puts  an  end  to 
the  contract  of  service  altogether. 

Order  of  sessions  confirmed. 
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The  King  t.  The  Chapelwardens  of  the  Township  of  .Haworth, 
in  the  parish  of  B^fbrdi  in  the  West  riding  of  the  County 
of  York. 

13£«t,&56.    July  4«  1810. 

A  rate  to  retmhtirte  churehwardeoi  such  rami  ••  they  bad  expended,  or  might  thereafter 
expend,  on  the  pariah  ehurch,  weald  be  bad  on  the  face  or  it,  a*  in  part  retr^aputtp^  ; 
and  therefore  ibe  €k>iirt  would  not  grant  a  Bftandamua  to  the  ohapelwardena  of  a  town- 
abip  within  the  pariah  to  make  atich  a  rate  for  raiaing  their  aocuatomed  proportion  of 
the  whole :  and  their  refusal  to  roalie  such  a  rate,  when  demanded,  applying  as  well  to 
the  form  as  to  the  substance  of  the  demand,  the  Court  would  not  crant  the  mandamua 
to  raise  the  moneijr  in  the  common  form  of  auch  a  rate  prospectivdyf  oat  ot  which  th« 
churchwardens  might  repay  themseivea. 

THIS  was  an  applicaticm  for  a  mandamiM  to  these  defendants  to  make  a 
rate  upon  the  inhabitants  of  their  township  for  lerying  SOL  being  l-5th  part 
of  a  church  rate  charged  upon  the  parish  at  large,  for  reimbursing  the  church- 
wardens of  the  town  of  Bradford  such  sums  as  tbejr  had  expended  or  might 
thereafter  expend  on  the  parish  church  of  Bradford;  and  to  pay  the  said  50/. 
when  raised  to  those  churchwardens.  The  relator's  affidavit  stated  xhat  the 
parish  of  Bradford  consisted  of  15  townships,  of  which  Haworih  b  one,  and 
that  there  is  an  immemorial  custom  in  the  parish,  that  each  of  the  townships 
should  contribute  to  the  church  rates  in  certain  proportions  stated,  of  which 
the  proportion  of  Hawortk  was  l-5th.  That  at  a  vestry  held  in  the  parish 
church  on  the  4th  of  April  last,  after  regular  notice,  it  was  ordered  that  the 
churchwardena  of  Bradford  should  collect  the  rate,  in  question  of  250/.  for 
reimbursimg  them9elves  such  sums  as  they  had  expended  or  might  thereafter 
expend  on  the  parish  church  of  Bradford:  and  then  stated  a  demand  and  re- 
fusal of  the  proportion  of  the  rate  payable  by  the  defendants. 

Pahy,  in  answer  to  the  rule  for  the  mandamus,  objected,  first,  that  anj 
custom  for  fixing  on  a  part  of  a  parish  a  certain  proportion  of  a  church  rate, 
which  ought  to  be  equally  distributed  on  all  the  parishioners,  was  bad  upon  the 
fiipe  of  it,  as  msking  that  certain  and  invariable  which  in  its  very  nature  was 
rariable  and  fluctuating ;  and  however  equally  the  proportions  might  have  been 
distributed  in  the  first  instance,  yet  they  had  now  by  the  fluctuations  of  pop- 
ulation and  property  become  unequal  and  unjust*  This  question,  he  said,  was 
not  decided  in  Stead  v.  Heaion^  4  Term  Rep.  660,  which  turned  on  another 
point,  as  to  th^  evidence  of  the  custom.  [Ijord  ElUuborough,  C.  J.  We 
shall  not  decide  this  question  upon  affidavits,  but  shall  for  this  purpose  assume 
the  custom  to  be  good.  The  point  however  did  not  pass  without  considera- 
tion in  Stead  v.  Heaton.]  Secondly,  he  objected  that  no  rate  could  be  made 
to  reimburse  churchwardens ;  for  they  were  not  bound,  nor  ought  they,  to  lay 
out  money  till  they  had  collected  it  in  hand :  for  otherwise  they  might  lay  out 
more  than  was  allowed  by  the  justices,  and  then  charge  the  parish  for  the  ex- 
cess. And  non  constat  that  it  is  to  reimburse  them  what  they  hsve  expended 
within  the  same  year :  it  may  have  been  for  expences  incurred  many  years 
ago  by  other  churchwardens  for  former  inhabitants.  And  it  makes  no  diffe- 
rence that  this  is  a  rate  to  reimburse  the  same  churchwardens  by  whom  the 
money  was  expended.  He  cited  Dawson  v.  Wilkinson^  And.  11,  and  Rep. 
temp.  Hardw.  381,  and  Tawnetf's  case  there  cited,  which  is  reported  in  Lord 
Rajfmondf  2  Ld.  Raym.  1009,  both  which  negative  the  power  of  churchwardens 
to  make  a  rate  to  reimburse  either  themselves  or  former  churchwardens. 

Park  and  Walker  observed,  that  the  rate  was  not  merely  to  reimburse  for- 
mer, but  also  to  provide  for  future  expenditure.  They  said  that  this  rate  was 
made  in  the  same  form  that  had  dways  been  adopted  in  this  parish  without 
objection.    That  m   ZWjMjf'j  case  it  was  admitted,  that  where  money  had 
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been  properly  laid  out  by  purish  officers,  (which  was  not  dispafed  in  (his  case,) 
the  Coart  would  grant  a  maodamos  to  the  justices  to  sigo  and  allow  a  rate  iu 
th^  general  form  for  the  relief  of  the  pooi^,  though  in  fact  made  for  the  express 
purpose  of  reimbursing  the  parish  officers :  the  objection  was  therefore  more  a 
matter  of  form  than  substance;  and  they  urged  the  Coort  to  grant  the  manda- 
mus in  the  common  form,  without  noticing  the  purpose  of  reimbursement. 

Lord  Ellenborougb,  C.  J.  The  regular  way  is  for  the  churchwardens  to 
raise  the  money  before  hand  by  a  rate  made  in  the  regular  form  for  the  repairs 
6i  the  church,  in  order  that  the  money  may  be  paid  hy  the  existing  inhabitants 
at  the  time  on  whom  the  burthen  ought  property  to  fall.  It  will  indeed  some- 
times happen  that  more  may  be  required  lo  be  expended  at  the  time  than  the 
actual  sum  collated  will  corer  :  but  still  it  is  admitted  that  the  inconvenience 
has  been  gotten  rid  of  in  such  cases  by  an  evasion ;  for  the  rate  has  been 
made  in  the  common  form,  and  when  the  churchwardens  hare  collected  the 
money,  they  have  repaid  themselves  what  they  had  disbursed  for  the  parish. 
Bat  we  cannot  now  grant  the  mandamus  to  make  a  rate  in  the  common  form ; 
for  the  demand  made  upon  the  defendants  was  to  make  a  rate  in  the  form  in 
which  the  rule  ts  drawn  up,  to  reimburse  the  churchwardens  of  Bradford  for 
money  which  they  had  expended,  as  well  as  for  what  they  might  expend ;  and 
the  refusal  of  the  defendants  to  make  such  a  rate  applies  to  the  form  of  the 
demand  ;  and  we  cannot  now  qualify  their  refusal.  At  present  it  appears  that 
the  rale  prayed  for  in  this  form  would  be  bad,  and  therefore  we  cannot  enforce 
it  by  mandamus. 

Jf^er  Curiam,  Rule  discharged. 


The  King  v.  The  Mayor  of  St.  Alban's. 

12  East,  559.    July  5, 1810. 

The  boroegh  of  St.  AVtan't  havinc  finit  received  a  recorder  by  a  charter  of  Charlee  I.  a 
flubeequent  cfaartere  of  Cbariee  II.  after  nominating  J,  S,  to  be  tbe  first  and  modern  re- 
corder under  that  charter,  declared  that  it  shonld  be  lawful  prQprttdiUo  J.  S.  moderiu^ 
recordaiore  to  nominate  a  sufficient  person/ore  et  esse  depuiatum  suum  in  officio  recot' 
daiati^;  et  quod  kvjustnodi  deputatus  sic  tactoa,  Ac.  babeat  et  hhbebit  as  ample  power 
in  the  absepce  of  tbe  recorder  mforeoaid,  as  tbe  rewrderfor  iks  Hme  heing^  by  virtue  of 
those  or  any  former  letters  patent  habet  ant  habere,  et  eiercere  possel  et  debet :  held 
that  this  did  not  extend  the  power  of  appointing  a  deputy  to  the  successors  of  J.  S.  in 
the  office  of  recorder  ;  and  that  this,  wmch  was  tbe  plain  meaning  of  the  words  of  the 
clatme,  was  confirmed  br  another  clause,  "  duod  recordator  pro  tempore  ezistens  in  per- 
petuuM  sit  et  erit  justiciarius  pacts ;  and  by  another  clavse,  whereby  power  is  given  to 
r.  Biehards  the  town  clerk  et  emilihet  comnmnt  eUrieo  neeeosoti  to  appoint  a  deputy 
with  tbe  approbation  of  the  mayOr  and  aldermen  :  and  also  by  tbe  fact  that  no  deputy 
bad  been  appointed  by  any  succeeding  recorder  after  the  first  named,  until  a  recent  in- 
atance,  before  tbe  present  appointmeni  :  though  this  nonoser  was  attempted  to  be  ac- 
counted for  by  shewing  a  by-law  (admitted,  bowoYer,  to  be  bad)  passed  not  long  after 
the  charter  of  Charles  II.  by  which  the  recorder's  appointmeDt  of  a  deputy  was  sub- 
jected to  the  approbation  of  the  mayor  and  alderman. 

THE  Atiamey-General  upon  a  former  day  applied  for  a  mandamus  to  the 
mayor  of  St,  AUnnCs  to  swear  in(a)  Charles  Wtthtrill,  Esq.  into  the  office  of 
deputy^recorder  of  the  borough,  upon  the  appointment  of  Perdval  Lewis, 
Esq.  the  present  recorder.  St.  AlboxCs  is  an  ancient  borough,  incoporated 
under  charters  of  Ed.  6.  and  Charles  L  and  there  formerly  existed  under  that 
of  Ed.  6.  a  weekly  court  of  record  held  before  the  steward  ;  but  Charles  \, 
gave  a  recorder  to  the  corporation.     Then  Charles  2.,  by  his  charter  of  the 

(a)  It  was  observed  by  the  Court,  upon  the  motion  for  the  mandamus,  that  as  the  depu- 
ty recorder  was  not  a  member  of  the  corporation,  bat  was  merely 'to  act  for  the  recorder, 
the  rale  for  tbe  mandamus  should  be  drawn  up  in  this  form,  and  not  to  ailrntl  and  swear 
him  ia. 
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27th  of  July,  1664,  upon  which  the  question  arove,  new-moddled  the  corpciri- 
tion,  and  after  kiominating  J<^  Simpsam  to  be  the  first  and  modern  recorder 
under  that  charter,  proceeded  to  give  thepower  of  appointing  a  deputy  in  these 
words  :— 

"  Et  uiterttts  Tolomus,  et  per  preaentes  declaramus,  quod  bene  liceat  et 
licebit  ad  et  pro  pradicte  Jokanno  Siiiqtson  m&demo  recardaiore  burgi  prm^ 
dicti  constituere  nominare  et  facere  aliquem  alium  sqfficientem  et  dis«cretum 
Tirum  in  legtbus  Angiie  eradttum  fore  et  esse  deputatum  suum  in  ofieio 
recordatores  burgi  iUtms ;  etquod  hujusmodideputatus  sacrum  suom  corporale, 
coram  majore  burgi  priedicti  pro  temple  mstente,  ad  officium  et  locum  ilium 
bene  et  fideliter  in  omnibus  juxta  debitum  officii  et  loci  illius  exequendum 
prestab'it,  in  talibns  modo  et  forma  qualibns  recordator  ejusdem  bur^i  sarcum 
auum  prsstare  debet  et  ,tenetur.  Et  <|nod  ht^usmodi  deputatus,  sic  factus 
nominatus  et  juratus,  habeat  et  habebit  tarn  plenam  potestatem  et  authoritatem, 
in  abseutia  recordatoris  prsdicti,  in  omnibus  et  singulis  officio  reeordatoris 
illius  sive  pertinentibus  ad  omnes  intentiones  et  proposita  quam  recordator 
burgi  illius  pro  tempore  existens,  virtute  prs^sentium  seu  aliqnarum  aliarum 
literarum  patentium  aliquorum  progenitorum  noetrorum  in  hac  parte  factorum, 
habet  aut  habere  et  exercere  posset  et  debet.  Et  ulterius  damns  et  coucedi- 
mus  major,  burgi  predicti  pro  tempore  extatrnti  plenam  potestatem  et  auihor- 
itatem  ad  sacrum  predictum  huiusmodi  deputato  dandnm  et  prestanduro  per 
presentes.  Volumus  etiam  qj^oa  recordator  burgi  predicti  pro  tempore  ezistens 
in  perpetuum  sit  et  erit  justiciarius  pacts  et  de  \e  quorum  heredibus  et  suece»> 
soribus  nostris,  infra  dictum  burgum  et  limites  ejusdem,  ad  omnia  facienda  et 
exequenda  quae  ad  officium  justiciarii  pacis  et  de  le  quorum  pertinent  seu  quo- 
▼ismodo  spectant :  quodque  talis  et  hujusmodi  recordator,  anteqoam  ad  offi- 
cium suum  exequendum  admittatur,  sacrum  suirm  sic  ut  prefertur  coram  ma- 
jore burgi  prsedicti  pro  tempore  existente  prius  prsstabit."  The  following 
parts  of  the  same  charter  were  also  referred  to  in  the  argument 

*' Assignavimus,  constituimus,  &c.  T,  Richards  fore  et  esse  primum  et 
roodernum  communem  dericam  burgi  illius,  conttnuendutn  in  eodem  officio 
durante  bene  placito  ^ictorum^uTajoris  et  aldermannoruro,  ad  faciendum  et 
scribenduro,  &c.  Volurnqs  etiam  quod  bene  licebit  eidem  T.  Richards 
et  cuilibet  communi  cUrico  5iicc«?5«ort  officium  illud  per  se  vel  per  sufficientum 
deputatum  suum  exercere,  quoties  causa  impotentle  et  alia  causa  lesitima  ad 
offieium  iiiud  exequendum  ipai  vacare  non  sufficit,  per  roajorem  et  dderman- 
nos  burgi'  priedicti  pro  tempore  exist enti bus  vel  majorem  partem  corundem 
approbandum.'*  And  at  the  end  of  the  charter  is  the  following  clause :  "  Et 
ulterius  volumus,  &c.  quod  major,  aldermanni,  capitalis  senescallus,  recorda- 
tor, communis  clericus,  et  omnes  alit  officiarii  et  minstri  nostri  burffi  pra^dicti, 
a  eorum  deputati,  necnon  omnes -justiciarii  ad  pacem  nostram  hcreduro  et  snc- 
cessorum  nostrorum,  &c.  antequamad  executionem  sive  exercitum  officii,  dtc. 
shall  tike  the  oaths  of  allegiance.    ' 

It  appeared  by  the  affidavits  that  Mr.  Simpson,  in  the  course  of  his  recor- 
dership,  appointed  two  deputies,  the  first  of  which  was  in  1672;  but  that  he 
acted  the  greatest  part  of  his  time  in  person.  That  in  1667  certain  by-laws 
were  made  by  the  corporation  recognizing  the  right  of  the  recorder  for  the 
time  being  to  appoint  a  deputy,  but  stipulating  that  he  should  appoint  such 
deputy  as  the  mayor  and  aldermen  should  approve  of:  whose  approbation  was 
not  required  by  the  charter.  That  in  the  reign  of  James  2.  when  Mr.  Far- 
rittgdott,  the  immecltate  successor  of  Mr.  Simpsmi,  was  recorder,  a  petition 
was  presented  to  the  crown  for  another  charter  with  certain  amendments,  one 
of  which  was  that  the  recorder  might  have  power  to  appoint  a  deputy ;  but 
before,  that  charter  was  perfected,  the  king  withdrew  from  the  realm.  It  did 
not  appear  that  any  other  deputy  recorder  was  appointed  till  1782,  when  one 
was  af^pointed  upon  the  nomination  of  the  present  recorder ;  but  that  deputy 
acted  only  for  a  short  time,  and  then  resigned.     The  question  now  made  was. 
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whether  the  power  of  appointing  a  deputy  was  by  the  pharter  of  Charles  2. 
confined  to  Mr.  Simpson,  the  first  recorder,  or  whether  it  extended  also  to  his 
successors  in  the  office  ? 

Dandier  and  Copley  now  shewed  cause  against  the  rule  for  a  siandataus, 
and  insisted  that  the  power  of  appointing  a  deputy  was  confined  by  the  words 
of  the  ^charter  (on  which  they  commented  at  large)  to  Mr.  Simpson,  and 
could  not  be  extended  by  implication  to  his  successors.  The  power  was 
given  to  him  by  name  to  appoint  a  sufficient  person  to  be  his  deputy.  There 
might  have  been  special  reasons  for  confiding  such  a  power  to  him /which 
might  not  ordinfir^ly  extend  to  bis  successors.  The  corporation  might  be 
satisfied  from  their  personal  knowledge  of  hin^  tliat  he  would  not  put  a 
deputy  upon  them  who  was  not  agreeable  to  them.  As  to  the  construction 
put  upon  the  statute  de  circumspecte  agatis,(a)  which,  though  naming  only 
the  bishop  of  Norwich,  has  been  held  to  extend  to  all  bishops ;  that  was  a 
remedial  statute  and  was  therefore  tG>^  be  Jiberally  expounded :  but  the  office 
of  recorder  is  judicial,  and  it  is  against  the  policy  of  the  law  that  such  an 
office  should  be  executed  by  deputy  without  an  express  warrant  given  to  the 
principal  to  make  such  an  appointment.  They  relied  particularly  on  the  word 
posset,  which  was  only  correct  as  applied  to  the  then  existing  recorder ;  but 
if  meant  to  be  applied  to  any  future  recorder  the  word  would  have  been  possit, 
and  that  was  the  word  applied  throughout  the  charter  to  any  future  officer. 
They  also  laid  stress  on  a  prospective  clause,  which  required  the  Court  to  be 
hoiden  before  the  mayor  and  recorder,  or  in  their  absence  before  the  two 
senior  aldermen,  no|  mentioning  the  deputy  recorder,  as  it  would  have  dope 
if  the  framers  of  the  charter .  had  looked  to  the  existence  of  such  an  officer  : 
the  deputy  of  the  $rst  recorder  having  the  same  power  as  the  recorder  him- 
self. 

The  Attorney-General,  Lens,  Serjt.,  Warren,  and  Nolan  contra,  argued  that 
the  power  was  so  intimately  connected  with  the  office,  and  so  little  with  the 
particular  person  who  should  happen  to  fill  it^  that  the  fair  presumption  was  that 
it  was  intended  to  be  annexed  to  the  office,  and  not  to  the  individual  officer 
who  first  held  it ;  and  the  Court  would,  therefore  adopt  that  construction  if  by 
possibility  the  words  of  the  charter  would  bear  it.  The  crown  mu9t  have 
intended  that  the  inhabitants  of  the  borough  should  be  at  all  times  governed 
in  the  same  manner  ;  otherwise  it  would  be  a  power  given  tp  John  Simpson, 
and  not  to  the  recorder  as  one  of  the  corporation,  nor  for  the  benefit  of  the 
inhabitants.  The  deputy  is  to  have  as  fuil  power  and  authority  in  the  absence 
of  the  recorder,  as  the  recorder  for  the  time  being,  by  th^t  or  any  former  charter  : 
that  every  future  recorder :  the  words  "  are  habeat  ei  habebit  tam  plenam  potes- 
tatem,''  &rC^  and  as  all  recorders  were  to  have,  the  same  powers,  it  wa^  nugatory 
to  say  that  the  deputy  $houl.d  have  the  same  powers  as  any  recorder  would  h^ve : 
the  words  et  habebit,  &c.  give  the  deputy  for  the  time  being  whatever  power  the 
recorder  for  the  time  being  would  have.'  'I'hey  also  referred  to  the  words  appoint- 
ing the  recorder  for  the  time  being  a  justice  of  the  peace,  and  argued  that  the 
appointment  of  the  deputy  was  given  in  siipiUr  terms.  Pfa^ictus  recordator 
does  not  mean  •TbAit  Simpson  but  the  modern  recorder  beforesaid  ;  if  the  refe- 
rence had  been  meant  to  apply  only  to  the  individual,  it  would  not  have  stated 
merely  his  name  of  office.  [Lord  EUenborotigh,  C.  J.  Prtedictus  having  been 
before  applied  to  John  Simpson  the  modern  recorder ;  when  in  the  same  seu- 
tence  pmdictus  recordator  is  used,  must  it  not  be  understood  that  the  whole 
description  is  to  be  brought  down,  and  then  it  means  not  merely  the  aforesaid 
recorder  but  the  aforesaid  recorder  John  Simpson.]  Instead  of  "  et,quod  hu^ 
jusmodi  deputatus,  &c."  the  language  should  have  been  deputatus  ejusdera 
Johannis  Simpson,  or  hujus,  or  illius,  if  it  had  been  meant  t9  confine  the  depu* 
tation  to  him  alone :  hujusmodi  applies  rather  to  the  nature  of  the  office  :  and 

(a)  13  Ed.  1.    Vide  2  Inst,  487.. 
Vol.  VI.  74 
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if  reedrdatoH  ilUus  in  the  same  sentence  meant  John  Simpson^  the  words  pro 
tempore^  extitens,  which  soon  after  follow,  could  not  with  any  propriety  be  ap- 
plied to  him.  Then  \f posset  is  to  be  relied  upon,  how  does  tnat  accord  with 
debet  ?  The  word  modemo  does  not  mean  the  same  as  primo,  but  only  the 
modern  recorder  under  that  charter ;  and  it  is  the  same  as  if  it  had  said  that  it 
should  be  lawful  for  the  recorder  created  by  this  charter,  who  is  now  John 
Simpson,  to  make  a  deputy  r  and  when  recofdaioris  is  immediately  after  men- 
tioned, it  is  wit hout' any  term  of  reference  to  TbibDSb'mpsoii;  and  therefore  when 
it  recurs  again  with  the  adjunct  prtBdicii,  it  must  refer  to  the  officer,  thie  recor- 
dator,  who  is  before  mentioned  alone,  without  rtference  to  John  Simpson,  They 
referred  to  the  Earl  of  Shrewsbury s  case,  9  Rep.  46,  b.  And  lastly  they  argued 
that  if  the  words  were  even  ambiguous,  the  reason'  of  the  thing  ought  to  decide 
the  construcition  in  favonr  of  the  officer,  as  recorder :  and  that  this  construction 
was  strengthened  by  the  cotemporaneoos  dsage,  and'  by  the  evidence  of  the 
by-law;  though  that  was  bad  in  attempting,  as  it  did,  to  fetter  the  power  of 
the  recorder  by  requiring  the  approbation'  of  the  mayor  and  aldermen :  and 
the  existence  of  that  by-ltaw,  which  made  it  doubtful  whether*  such  approbation 
wer6  necessary,  sufficiently  accounted  for  the  non-user  of  the  power  hj  the 
intermediate  tecorder^. 

Lord  Ellenborough,  C.  J.  We  are  called  upon  to  put  a  construction  npon 
the  charter  of  Charles  2.;  and  the  question  is  whether  the  power  of  appointing 
a  deputy  were  by  that  character  confined  to  John  Simpson  alone,  the  first  mod- 
ern recorder  utider  it,  or  whether  the 'same  power  extend  to  ail  future  record- 
ers? It  is  material  to  consider  ho^  th6  cbrporation  was  constituted  in  this  re- 
spect before  that  charter.  The  recorder  was  a '  branch  of  the  ancient  office  of 
steward,  and  had  branched  off  in  the  name  of  recorder  under  the  charter  of 
Charles  1.  by  the  terms  of  which  the  recorder  was  to  execute  the  duties  of 
his  office  in  person.  If  that  duty  were  .to  be  relaxed  upon  the  application  for 
the  new  charter  in  the  iime  of  Charles  2.,  we  must  look  for  the  alteration  in 
the  precise  words  of  that  charter;  and  we  shall  look  at  them  tvith  jealousy  :  we 
shall  also  compare  them  With  thjp  other  parts  of  the  same  charter  in  which  a 
power  of  appointing  a  deputy  is  given  to  the  town  clerk ;  and  we  find  that  those 
who  drew  the  chatter  Were  well  aware  of  the  proper  general  words  to  be  used 
in  giving  a  general  power  to  the  officer  for  the  time  being  to  appoint  a  deputy, 
when  such  a  general  power  Was  intended  to  be  given.  The  words  of  that 
clause  are  ''volumus  etiam  quod  bene  licebit  etdem  7.  Richards  et  aiilibet 
communi  cltrico  successori"  Slc.  to  execute  the  office  by  himself  or  his  deputy, 
&c. ;  but  such  deputy  is  to  be  approved  by  the  mayor  and  aldermen  for  the  time 
being  or  the  major  part  of  them.  Now  that  clause  names  not  only  T.  Eieh" 
ards,  the  then  town  clerk,  but  all  his  successors :  and  compare  the  tetms  of  it 
with  the  words  in  Which  the  power  in  question  is  given ;  and  if  there  be  no 
real  doubt  or  ambiguity  in  them,  I  should  be  loth  to  refer  to  an  extreme  case  of 
personal  favour  for  their  construction,  when  the  crown  has  spoken  plainly  for 
extending  the  same  power  of  appointing  a  deputy  to  all  future  recorders.  Now 
th^  power  is  in  terms  given  to  John  Simpson^  personally  named,  and  called  the 
modem  recorder  of  the  borouffh ;  and  that  cannot  by  any  construction  refer 
to  all  futuriB  recorders,  but  it  is  a  natural  description  of  the  person,  and  by  his 
particular  designation  of  modem  recorder:  and  he  is  to  make  a  sufficient 
person  "fore  etesse  deputatuiki  suum"  dz;c.  Then  it  proceeds,  "  et  quod  hujus- 
modi  deputatus"  should  take  his  oath ;  deputy  of  whom  ?  of  John  /Xmpson 
the  modern  recorder :  no  other  kind  of  deputy  is  mentioned  before :  such 
deputy  then  is  to  take  his  oath  befbre  the  mayor ybr  the  time  being :  these  lat- 
ter words  are  relied  on  as  looking  prospectively  to  all  futnre mayors;  but  John 
Simpson  might  live  for  many  years,  while  the  mayor  would  be  changed  every 
year ;  therefore  the  words  of  succession  are  there  properly  introduced  as  ap- 
plied to  the  office  of  mayor  before  whom  the  oath  was  to  be  taken.  Then  the 
deputy  is  to  take  his  oath  in  sneb  mode  and  form  as  recordator  ejusdem  burgi 
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ought  to  da  Then  foUow  the  vorda  which  have  been  pcincipdlj  relied  on  in 
the  sentence  beginning :  ''  et  quod  hujusmpdi  deputatus  sic  uctus ;  Slc,  (that 
is,  by  John  Simpson ;  for  no  recorder  in  general  is  before  mep^ioued  ;)  shall 
have  as  ample  power  in  the  absence  "  recordatoris  prp^dicti  (that  is,i  of  John 
Simpson  the  modern  recorder ;  and  if,  inslead  of  the  word^  of  reference,  the 
term  referred  to  be  introduced,  the  sense  will  b^  quite^  ciear ;)  to  ail  intents 
and  purposes  as  the  recorder  for  the  iimt  biing  (which  are  the  words  princi- 
pally relied  on)  by  virtue  of  that  or  any. former  letters  patent  has  or  may  and 
ought  to  have  and  ei^ercise.  That  is  a  reference  to  the  functions  of  the  recorder, 
that  is,  of  the  modern  recorder,  John  Simpson^  or  any  of  his  predecessors. 
Full  power  is  then  given  to  the  mayor  for  the  time  being  to  administer  the  oath 
hujusmodt  deputatoi  but  no  other  ^puty  was  predicated  than  the  deputy  of 
John  Simpson,  Then  follow  words  which  throw  a  strong  light  upon  the  pre- 
ced'mg  clauses ;  for  after  having  done  with  the  particular  recorder  John  Simp^ 
son,  the  charter  proceeds  to  specify  the  general  power  of  every  power  of  every 
recorder,  by  providing  *'  quod  recordator  burgi  predict! /iro  temport  ezistens," 
and  then  it  uses  the  words  "  inperpetuum  sit  et  erit  (which  are  put  in  contrast 
with  the  modemus  rtcordatar^  before  named^)  justiciarius  pads,"  &c  But  if 
any  doubt  could  be  made  whether  the  words  which  have  been  commented  upon 
had  been  accidentally  used,  there  is  in  the  same  charter  another  clause  giving 
power  to  Che  then  town  clerk  Thomas  Richards ^  and  to  every  succeeding  town 
clerk,  to  appoint  a  deputy ;  but  then  isuch  deputy  is  to  have  the  approbation  of 
the  mayor  and  aldermen.  No  such  approbation  is  required  for  the  recorder's 
deputy;  which  shews  that  the  crown. conferred ^the  power  of  appointment  on 
John  Simpson  from  conviction  of  his  personal  fitness  t6  judge  of  the  sufficiency 
of  his  deputy.  I  do  not  bring  in  aid  any  materials  of  construction  from  the 
flubsequent  charter  irregularly  prepared  in  the  time  of  James  2,  nor  from  the 
opinions  of.  any  recorder  as  to  the  meaning  of  the  charter  of  Charles  2 ;  but 
I  cannot  refrain  from  observing  that  in  fact  no  appointment  of  a  deputy  has 
been  made  by  any  otiher  than  the  first  recorder  down  to  the  year  1782,  when 
the  present  recorder  named  a  deputy  who  acted  for  a  short  time :  and  that,  is 
the  only  eUrinsic  circun^ance  I  would  refer  to  in  aid  of  the  construction  of 
the  charter ;  which,  however,  I  think,  requires  no  such  aid  upoq  the  present 
question. 

Grost,  J.  The  question  is  whether  the  power  of  appointing  a  deputy  were 
given  to  John  Simpson  alone,  the  modern  recorder  named  in  the  charter,  or 
were  meant  to  be  extended  to  his  successors  in  the  same  office.  It  is  said  that 
there  could  be  no  reason  for  giving  such  a  power  to  him  in  particular ;  hut 
looking  attentively  at  the  words  of  the  charter,  it  appears  to  ba  given  to  him 
by  name,  describiqg  him  also  as  the  modem  recorder.  Then  looking  to  other 
parts  of  the  charter,  we  find  that  wliere  the  power  of  appointing  a  deputy  was 
meant  to  be  given  generally,  as  the  instance  of  the  town  clerk,  it  is  given  to 
him  and  each  of  his  successors^  <  This  is  an  argument  which  I  confess  I  am 
not  prepared  to  answer  :  and  therefore  I  feel  inclined  to  adopt  my  Lord's  con- 
fltructioo  of  the  charter.  And  though  I  cannot  assign  any  satisfactory  reason 
why  the  power  shonld  have  been  confined  to  the  first  recorder  under  that  char- 
ter, yet  it  is  safer  to  abide  by  what  we  find  expressed  in  the  charter  than  to 
proceed  upon  conjecture  of  what  might  more  probably  have  been  intended; 
especially  where  the  other,  construction  has.  never  been  adopted  in  practice 
till  a  very  recent  instance.  .  I  therefore  agree  that  the  mandamus  ought  not 
toga 

Lt  Blanc,  J.  If  the  words  of  the.charter  appear  to  us  to  be  plain,  we  ought 
not  to  look  to  what  we  might  consider  as  the  motive  which  should  have  govern- 
ed the  crown.  What  were  the  motives  for  giving  this  power  to  the  then  re* 
corder  only,  we  cannot  now  conjecture ;  but  if  we  collect  from  the  words  that 
the  crown  did  so  intend,  we  must  give  effect  to.  that  intention  so  expressed. 
Now  it  appears  that  when  the  crown  meant  to  give  a  power  of  appointing  a 
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deputy  g^nemlly,  it  has  given  it  to  the  then  town  clerk  and  all  future  town 
clerks  in  express  words.  But  when  power  is  given  to  the  recorder  to  appoint 
a  deputy,  it  is  not  given  to  the  recorder  generalfy,  but  the  crown  declares  that 
it  may  and  shall  be  lawful  "  pro  prcBdicto  Johanno  Simpson,  modemo  recordor 
ior^*  to  make  a  sufficient  person  "  deputatum  suum*'  in  the  office  of  recorder. 
It  is  argued  that  this  is  to  be  understood  as  a  grant  of  the  power,  to  the 
modern  office  of  recorder  then  filled  by  John  Simpson,  as  if  his  name  had 
been  introduced  merely  by  way  of  instance,  and  not  as  one  to  whom  the  power 
was  given  personally.  But  when  we  find  that  in  every  other  part  of  the  charter 
where  the  crown  meant  to  give  a  power  generaBy  to  be  exercised  by  the  officer 
for  the  tikne  being,  it  is  so  expressed,  we  cannot  suppose  that  the  like  words 
would  have  been  omitted  in  this  part,  if  the  power  in  question  had  been  intend- 
ed to  be  given  generally.  An  argqn^nt  has  also  been  raised  upon  the  words 
of  the  clause  giving  power  to  the  mayor  for  the  time  being  to  administer  an 
oath  to  the  deputy  so  appointed ;  but  that  was  at  all  events  necessary,  the  mayor 
being  an  annual  officer.  It  also  relied  on,  *'  quod  hujusmodi  deputatus,*'  so 
made,  nominated,  and  sworn,  shall,  in  the  absence  of  the  recorder  aforesaid, 
have  the  same  power  in  all  things  "  quam  recordatof  burgi  WWn^pro  tempore  ez- 
istens"  &c. :  by  which,  it  is  said,  must  be  understood  that  the  deputy  for  the 
time  being  was 'to  have  the  same  power  as  \he  recorder  for  the  time  being. 
But  I  do  not  know  how  else  it  could  be  properly  described :  it  could  not  pro> 
perly  have  said  that  the  deputy  should  have  the  same  poWer  as  was  before 
given  to  John  Sintpson ;  for  he  was  to  exercise  alf  the  powers  which  had  been 
before  given  to  the  office  of  recorder  by  virtue  of  any  former  letters  patent  as 
well  as  by  that  charter.  It  appears  therefore  upon  an  attentive  examination 
of  the  charter,  that  the  original  clause  cohferring  the  power  in  question  does 
not  contain  any  ambiguity  whitih  should  I^ad  us  to  pick  obt  the  meaning  of 
the  crown  from  other  parts  of  the  same  charter ;  though  as  far  as  we  can 
recollect  its  meaning  from  other  parts,' it  falls  in  with  the  natural  meaning  of 
the  words  used' in  thatv^iause :  and  that  those  expressions  which  have  been  relied 
on  as  warranting  a  radre  extended  construction  of  the  power  may  all  be  ex- 
plained :  there  is  therefore  no  such  doubt  upon  the  meaning  of  the  charter  as 
should  induce  the  Court  to  grant  the  writ  for  the  purpose  of  putting  the  de- 
fendant to  make  a  special  return. 

Bayley,  J.  The  trtie  construction  of  the  charter  is  that  the  right  of  ap- 
pointing a. deputy  Was  meant  to  be  confined  to  John  Simpson,  the  modern  re* 
eorder  under  the  charter,  and  not  to  be  extended  to  his  successors.  There 
might  be  motives  weighing  with  the  crown  for  conferring  such  a  special  power : 
he  had  been  recorder  for  some  time,  had  been  tried  and  approved,  and  reliance 
might  be  placed  on  his  personal  judgment  and  discretion  in  the  exercise  of 
such  a  power :  he  was  appointed  by  the  crown  under  the  new  charter ;  but  fu- 
ture recorders  would  be  appointed  by  the  corporation,  and  the  crbwn  might 
hot  intend  to  give  future  recorders  the  same  poorer  of  putting  a  deputy  upon 
the  corporation  whom  they  might  not  approve.  And  in  fact  since  Ihe  death 
of  John  Simpson  there  has  been  no  deputy  recorder  appoihted  till  the  time  of 
the  present  recorder.  It  is  not  necessary  that  there  Should  be  a  pbwer  of  ap- 
pointing a  deputy  for  such  an  office;  and  if  the  crOwn  had  meant  to  givte  the 
power  generally,  it  would  npt  have  used  the  special  and  restrictive  words 
which  it  has  done  in  the  clause  conferring  it.  It  is  also  to  be  retnarked,  that 
there  are  two  other  clauses  in  the  charter  giving  powers  to  officers  in  general 
terms  which  extend  to  their  successors ;  which  would  naturally  have  led  the 
crown  to  have  used  the  same  general  words  in  this  clause,  if  it  had  meant  to 
extend  the  power  in  like  manner.  One  of  them  is  that  which  makes  it  lawful 
for  IVumas  Richards  the  town  clerk,  and  for  every  succeeding  town  clerk,  to 
appoint  a  deputy  with  the  approbation  of  the  mayor  and  aldermen :  the  other 
is,  where  power  is  given  to  the  recorder /or  the  time  being  for -ever  after  to  be 
a  JQStice  of  the  peace,  which  extends  to  all  future  recorders;    The  change  of 


IN  THE  FIFriETH  TEAR  OF  GEORGE  UI.  589 

phrase  in  these  instances  from  that  used  in  the  daase  in  question  shews  a 
change  of  intention  in  the  giver  of  the  power ;  and  therefore,  without  farther 
criticising  and  commenting  upon  the  words  of  the  clanse,  I  agree  with  the 
Court  upon  the  general  construction  of  it. 

Rule  discharged. 


The  King  v.  The  Justices  of  Staffordshire. 

12  East,  573.    Jaly  5, 1810. 

No  appeal  lies  to  the  letsions  ag^ioet  a  conTietion  and  commitmeiit  in  esacution  for  thcee 
niMitba  of  a  collier  under  the  itat.  6  G.  3.  c.  25,  for  absenting  himself  frbm-hia  maater'a 
•ervice  ;  tbe  clause  of  appeal  in  that  statute  excepting  an  order  of  commiimentj  and 
the  order  of  commitment  in  question  .containing  a  conviction  of  the  collier  for  an  of- 
fence within  the  act. 

A  MANDAMUS  was  applied  for,  commanding  4he  defendants  to  cause  con- 
tinuances to  be  entered  upon  the  appeal  of  Joseph  Thompson  against  a  record 
of  oonviction  of  him  as  a  hired  servant  to  -E.  Sheldon  for  having  absented 
himself  from  the  service  of  his  master^  Vithout  his  consent,  down  to  the  next 
general  quarter  sessions  to  be  holden  for  the  county  of  Stafford;  and  at  such 
sessions  to  hear  and  determine  the  matter  of  such  appeal.  Tbe  affidavits  set 
out  the  instrument  itself  at  farge,  viz.  '*  County  of  Stafford — ^To  the  consta- 
'*  bles,  &c.  and  to  the  keeper  of  the  house  of  correction,  at  Stafford  in  and  for 
"  the  said  county — Wherefas,  Joseph  Thompson,  a  hired  servant  to  E,  8.  of  the 
'*  parish  of  Tipton  in  the  said  county,  collier ^  is  this  day  brought  before  us, 
"  two  of  his  majesty's  justices  of  the  peace  for  the  said  county,  and  is  lawfully 
"  contyicted,  as  well  by  the  oath  of  the  said  £.  S,  as  otherwise,  of  being  his 
**  lawful  hired  servant,  and  of  having  absented  himself  from  his  service  in  the 
**  said  parish  of  T  d&c.  without  his  consent,  before  the  expiration  of  the  term 
''  of  'his  contract  to  serve — These  are  therefore  in  his  majesty's  name  to  charge 
"  and  command  you  the  said  constable  to  take  and  convey  the  said  J.  T  to 
*'  the  bouse  of  correction  aforesaid,  and  deliver  him  to  the  keeper ;  and  yon 
*'  the  said  keeper  to  receive  the  said  /.  T.  into  your  custody  and  safely  him 
"  there  keep  two  months  from  the  date  hereof.  Given  under  our  hands  and 
<'  seals  thb  29th  of  January,  1B10."  (Signed  and  sealed.)  That  Thompson 
immediately  upon  or  soon  af\er  such  conviction,  and  before  he  was  conveyed 
to  the  house  of  corretlion  under  that  warrant,  gave  notice  in  writing  to  Shel- 
don, and  also  to  the  convicting  magistrates,  of  his  intention  to  appeal  to  the 
next  sessions  against  such  conviction,  and  offered  to  enter  into  a  recognizance 
befdre  one  of  the  same  magistrates  with  sufficient  surety  conditioned  as  in  the 
statute  is  directed ;  which  was  refused.  That  notices  were  again  given  to  the 
magistrates  andthe  prosecutor  on  the  23d  of  April  last,  more  than  six  days 
before  the  sessions,  that  Thompton  would  appeal  against  the  conviction ;  and 
be  also  entered  into  a  recognizance  before  another  magistrate  to  appear  at  and 
abide  the  order,  &c.  of  the  court.  That  he  entered  his  appeal  at  the  sessions 
on  the  dd  of  May,  and  proved  his  notice  of  appeal  and  recognizance ;  but 
when  the  appeal  was  called  on,  the  clerk  of  the  peace  informed  the  Court  that 
no  conviction,  order,  or  determination  of  the  magistrates  against  Thompson 
had  been  retamed  to  the  sessions;  for  which  cause,  and  no  other,  the  appeal 
was  dismissed  without  trial. 

Jervis  and  Petit  opposed  the  rule,  contending  that  the  warrant  of  commit- 
ment of  the  29th  of  January,  1810,  was  a  commitment  in  execution  under 
the  Stat.  6  Geo.  3.  c.  25.  This  statute  was  passed  in  extension  of  the  stat.  20 
Geo.  2.  c.  19,  in  pari  materia ;  and  the  4th  sect,  provides  that  if  any  artificer, 
collier,  d&c.  shall  contract  to  work  with  any  person  for  any  time,  and  shall  ab- 
sent himself  from  his  service  before  the  term  of  his  contract  shall  be  completed^ 
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or  be  gaihj  of  any  other  misdemeanor,  any  justice  of  the  peace  of  the  coantj 
or  place,  on  complaint  made  upon  oath  by  the  master,  &c,  may  issne  hia 
warrant  for  the  apprehension  ofsuch  colHer,  &c.  and  examine  the  complaint ; 
and  if  it  shall  appear  to  the  justice  that  such  collier,  Slc,  shall  not  hare  fulfilled 
his  contract,  or  hath  been  guilty  of  any  misdemeanor,  it  shall  be  lawful  for 
the  justices  to  commit  him  to  the  house  of  correction  for  any  time  not  exceed- 
ing three  months,  nor  less  than  one.  By  s.  2,  of  the  former  act  the  imprison- 
ment was  confined  to  one  month.  And  by  s.  5,  of  both  acts  the  appeal,  which 
is  given  in  other  cases  within  the  two  acts,  is  denied  in  this  ease :  for  it  pro- 
vides, "  that  if  any  person  shall  think  himself  aggrieved  by  such  determi- 
"  nation,  order,  or  warrant  of  any  justice  of  the  peace  as  aforesaid  except  an 
"  erder  of  commitment^  every  such  person  may  appeal  to  the  next  general  sea- 
**  sions,  dz;c.  giving  six  days  notice  &c.  and  entering  into  a  recognizance  within 
"  three  days  after  such  notice,  d&c.  with  sufficient  surety  conditioned  to  try 
"  his  appeal/'  &.c.  This  then  must  be  taken  to  be  an  order  of  commitment 
within  the  meaning  of  the  act,  excepting  it  out  of  the  clause  giving  the  ap- 
peal :  which  clause  yfiW  atill  operate  upon  other  cases  within  the  two  acts ; 
such  as  orders  for  composing  differences  and  respecting  wages  between  the 
masters  and  servants  there  named,  and  for  determining  the  amount  of  satisfac- 
tion for  loss  of  service.  It  is  a  conviction  and  an' order  of  oommitmefit  of  the 
offender  in  the  same  instrument :  it  is  not  therefore  open  to  the  objecUoo 
taken  in  The  King  ▼.  Rhodes,(a)  where  the  defendant  was  committed  in  exe- 
cution under  the  vagrant  act,  17  6.  S.  c.5,  without  any  previous  conviction  for 
the  ofience.  And  though  it  was  said  by  BuUer,  J.  in  The  King  v.  Eaion,2  Terra 
Rep.  285 ;  that  justices  of  peace  ought  in  every  instance  to  return  a  coovio- 
tion  to  the  sessions,  whether  an  appeal  be  or  be  not  given ;  yet  the  reason 
assigned  was  that  the  crown  might  not  be  deprived  of  its  share  of  the  forfeit- 
ure ;  which  does  not  apply  to  a  case  of  this  sort  But  supposing  the  Court 
were  of  opinion  that  there  ought  to  have  been  a  separate  conviction  returned 
to  the  sessions,  against  which  the  party  might  have  appealed,  and  that  the 
appeal  is  only  restrained  in  the  case  of  a  simple  order  of  commitment  in  execu- 
tion, as  distinct  from  such  conviction ;  yet  the  two  months'  iinprisonment  hav- 
ing long  since  expired,  the  court  would  not  now  do  a  nugatory  act,  by  granting 
a  mandamus  to  the  sessions  to  receive  and  enter  continuances  on  an  appeal, 
from  which  no  e&ct  coold  ensue. 

OaseUe,  contra,  contended  that  the  eonvictian  and  the  cmnmitment  in  exeeu' 
Hon  were  two  distinct  things  in  theii  nature,  and  couU  not  in  legal  contempla- 
tion be  united  by  being  blended  together  in  the^jsaniQ instrument:  and  that 
the  latter  only  being  excepted  out  of  the  appeal  clause  by  the  designation  of 
an  order  of  commitment^  an  appeal  lay  against  the  conviction,  under  the  general 
terms  of  the  5th  clause,  "  that  if  any  person  shall  think  himself  agffrieved  by 
such  determination,  order,  or  warrant  of  any  justice  of  the  peace,  (except  an 
order  of  commitment,)  he  may  appeal."  If  this  clause  do  not  extend  to  ccm- 
victions  under  the  4th  clause,  there  will  be  little  else  for  it  to  operate  upon  in 
the  statute ;  for  the  only  other  power  to  be  executed  by  justices  of  the  peace  is 
under  the  first  clause ;  where  an  apprentice  shall  absent  him.8elf  from  his  mas- 
ter's service,  and  shall  refuse  to  serve  him  for  a  further  time  in  proportion  to 
tlie  loss  of  service  during  the  contract,  or  to  make  compensation  to  his  master 
for  it ;  in  which  case  a  justice  of  peace,  on  complaint,  of  the  master,  may 
determine  what  satisfaction  shall  be  made  to  the  master,  and  may  commit  the 
apprentice  to  the  house  of  correction  not  exceeding  three  months,  if  he  do  not 
give  security  to  .make  such  satisfaction.  [Bay/ey,  J.  The  appeal  clause  will 
operate  upon  the  determination  or  order  of  the  justice  as  to  the  amount  of  the 
satisfaction  to  be  paid  to  the  master  by  the  apprentice  under  the  latter  act,  if 

(a)  Term  Rep.  290,  and  vide  Rex  v.  Cooper,  6  Term  Rep.  609.  And  MoMsey  v.  Joki^ 
son,  ante,  67. 
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he  do  not  serve  out  his  lost  time.]  It  is  difficult  to  suppose  that'the  legislature 
meant  to  give  an  appeal  against  an  order  for  a  further  service  of  perhaps  24 
hours,  or  for  the  payment  of  a  few  shtllrngs  in  satisfaction  of  the  loss  of  ser- 
vice, and  yet  to  deny  it  in  the  case  of  a  conviction,  to  Ite  followed  up  by  three 
month's  inprisonment.  [Lord  EUenboraugk,  G.  J.  To  what  else  than  this 
order  of  commitment  can  the  words  of  exception  in  the  appeal  clause  apply  T 
Le  Blanc,  J.  This  is  a  conviction  and  a  warrant  of  commitment  in  execution 
at  the  same  time ;  the  act  does  not  separate  them ;  and  tp  give  the  exception 
in  the  appeal  clause  any  effect  it  must  operate  on  both.  Under  the  vagrant  act 
the  conviction  and  commitment  are  always  in  the  same  instrnmentj  There 
must  be  a  conviction  before  there  can  be  a  commitment.  [Bayky,  Jf.  There 
must  be  a  conviction  in  the  warrant  of  commitment.  The  ohjec^tion '  in  TKe 
King  V.  Rhodes  was,  that  the  warrant  of  commitment  did  not  include  a  con- 
viction :  it  only  stated  that  he  was  charged  before  the  justice  with  being  a 
rogue  and  a  vagilbbnd  :  and  it  did  not  proceed,  as  it  ought  to  have  done,  to 
adjudge  the  defendant  to  be  guilty  of  the  offence  charged.]  Unless  the  appeal 
lies  in  this  case,  to  get  rid  of  the  conviction,  although  the  period  of  imprison- 
ment has  expired,  the  party  grieved  is  without  redress;  for  so  long  as  the  con* 
▼iction  remains  in  force,  it  will  be  an  answer  to  any  action  of  trespass. 

Lord  Ellenborough,  C.  J.  It  is  not  for  ns  to  say  whether  it  may  be  con- 
venient and  proper  to  provide  a  remedy  by  appeal  for  a  party  grieved  by  a  com- 
mitment in  execution  under  this  act :  we  can  only  declare  what  the  legislature 
have  said  in  this  case :  and  when  by  excepting  an  order  of  commitment  out  of 
the  appeal  clause,  they  have  said  that  there  sh^ll  be  no  appeal  against  such  an 
order,  and  when  the  commitment  must  for  this  purpose  be  taken  to  be  one  and 
the  same  thing  with  the  conviction,  we  have  no  discretion  led  to  exercise  upon 
the  subject;  and  it  does  not  become  us  to  scan  the  wisdom  of  the  provision 
which  the  legislature  have  enacted. 

Per  Cwriam^  Rule  discharged. 


White  and  Others  v.  Parkin  and  Others. 

12Eut,578.    July  6, 1810. 

The  plaintiffs  bavisc  contracted  hj  charter-party  sealed  to  let  aahip,  then  in  the  Tkmmu 
to  freight  to  the  detandants  for  eight  months,  to  eommenee  from  tht  day  of  her  sailing  ft-oiQ 
Gratesend  on  the  vojrage  there  stated,  and  having  covenanted  that  she  sboujd  sail  fVoni 
the  UkauMS  to  any  BriUah  port  in  the  English  ekannel^  there  to  load  such  goods  as  the 
freighters  should  tender,  and  sail  to  the  West  indies,  and  bring  back  a  return  carco  to  Loit- 
^e»;  afterwards  agreed  by  parol  with  the  defendants,  that  the  ahip,  instead  of  loading  at 
some  port  in  the  channel,  should  load  in  the  Thames,  and  thai  the  freight  should  eommenee 
from  ner  tii^y  outwards  at  the  custom-house :  held  that  this  subsequent  parol  contract 
was  distinct  from  and  not  inconsistent  with  the  contract  by  deed,  being  anterior  to  it  in 
point  of  time  and  execution,  and  might  therefore  be  enforced  by  action  of  assumpsii. 

THE  plaiotifli,  as  owners,  brought  assumpsii  against  the  defendants  as 
freighters  of  a  ship,  and  the  declaration  contained  a  special  count,  stating  the 
charter-party  of  afteightnient  after  mentioned ;  and  that  the  defendants,  in  con- 
sideration of  the  plaintiffs  permitting  the  ship  to  take  in  her  goods  in  th^ 
Thames,  instend  of  her  loading  at  a  port  in  the  English  channel  promised  to 
pay  for  such  use  of  the  ship,  after  the  rate  in  the  charter«>party  mentioned^ 
and  that  the  pay  should  commence  and  be  accounted  from  the  day  the  ship 
should  be  entered  outwards  at  the  custoro*l|ouse.  There  were  also  general 
counts  for  the  use  and  detention  of  the  ship.  At  the  trial  in  London  before 
Lord  Ellenboroitgh,  G.  J.  a  verdict  was  taken  for  the  plaintiffs  for  397/.  16s.  8d. 
subject  to  the  opinion  of  the  Court  upon  the  following 'case. 

By  charter^pajrty  of  affireightment^  under  seal  made  the  ISth  of  November^ 
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1806,  the  plaintifis,  as  owners  of  the  ship  iSkV  8idue^  Smiikt  tbeo  lying  in  the 
Went  India  docks^  let  her  to  freight  to  the  defendants  by  the  month,  for  8  cal- 
endar months,  <o  begin  and  be  accounted  from  the  day  of  the  shifts  sailing  from 
Gravesend  on  the  voyage  after  mentioned,  and  for  such  further  time  as  might 
be  necessary  to  complete  the  same,  upon  these  terms.  The  owners  covenanted 
with  the  freighters  that  the  ship  should  with  the  first  opportunity  of  wind  and 
weather  sail  froqa  the  Thames,  ajid  prooi^d  direct,  agreeably  to  the  instructions 
of  the  freighter,  to  any  one  British  |ior<  ta  the  English  channel,  and  on  her  arrival 
there  should  be  made  tight  and  strong,  and  in  every  respect  seaworthy,  and  be 
manned,  armed,  and  equipped  as  therein  mentioned,  ^lc,  ;  and  should  there- 
upon take  on  board  at  such  her  ordered  port  aU  such  lawful  goods  as  the  freight- 
ers should  tender,  &e.,  and  sail  therewith  from  ber  loading  port,  and  proceed 
direct  to  Barbadoes  for  orders,  whether  to  unload  at  Hayti  or  Martinique,  6lc. 
and  take  in  a  return  cargo,  and  return  therewith  direct  back  to  the  port  of 
London,  and  there  make  a  true  delivery  of  the  cargo  to  the  freighters.  In  con- 
sideration whereof,  the  freighters  covenanted  to  provide  the  king's  licence  and 
other  necessary  documents  for  the  voyage,  and  to  load  the  ship  at  a  British 
port  in  the  English  channel,  and  to  despatch  h^r  to  Barbadoes,  6cc.  and  to 
unload  the  outward  and  bring  the  homeward  cargo  at  and  to  the  places  and  in 
the  manner  described,  and  also  to  pay  to  the  owners  for  freight  during  the  said 
voyage  and  employ  at  the  rate  of  iOs.  per  ton  of  the  ship's  register  tonnage,  per 
calendar  month,  for  6  calendar  months  certain,  to  begin  and  be  account^  from 
the  day  of  her  sailing  from  Gravesend  in  the  outward  voyage,  and  at  the  like 
rate  for  such  further  time  as  the  ship  should  be  continued  in  the  service  and 
employ  of  the  freighters,  until  the  final  discharge  of  her  homeward  cargo  ^t  the 
port  of  London^ 

Al^r  the  execution  of  the  charter-party,  upon  the  application  of  the  defend- 
ants, it  was  agreed  between  them  and  the  plaintifis,.  that  the  ship,  instead  of 
loading  at  some  port  in  the  channel,  should  take  in  her  cargo  in  the  ^  Thames, 
and  that  the  pay  of  the  ship  should  commence  from  the  time  of  her  being  en- 
tered outwards  at  the  custom-house.  The  charter-party  however  was  not 
waived,  but  was  to  stand  in  all  other  respects.  In  consequence  of  this  agree- 
ment, the  ship  took  in  a  cargo  in  the  Thames,  was  entered  outwards  at  the 
custom-house  on  the  30th  November,  and  sailed  from  Gravesend  on  the  27th 
of  January,  1809,  and  went  to  Foknouth,.  where  she  took  in  some  pilchards. 
She  afterwards  proceeded  to  St.  Domingo,  (Hayti,)  delivered  her  outward  cargo 
to  the  orders  of  the  defendants,  took  in  r  return  cargo  on  their  account,  and 
returned  back  to  London.  All  the  freight  due  according  to  th*e  charter-party, 
computed  from  the  vessel's^eparture  from  Gravesend,  has  been  paid:,  the  sum 
for  which  this  action  is  brought  is  the  additional  sum  for  the  pay,  computed 
from  the  entry  outwards  aC  the  custom-house,  according  to  the  agreement 
above-mentioned  for  the  ship's  loading  and  detention  in  the  Thames.  The 
question  was,  whether  the  plaintiffs  were  entitled  to  recover  it  ?  If  they  were, 
the  verdict  was  to  stand  :  if  not,  a  nonsuit  was  to  be  entered. 

Taddy,  for  the  plaintiffs,  said  as  there  was  a  good  consideration  for  the 
promise  laid  in  the  declaration,  the  plaintiff  would  be  entitled  to  recover  in 
this  action  the  additional  freight  for  the  hire  and  use  of  the  ship  from  her  load- 
ing  and'  entry  outwards  in  the  Thames  until  her  departure  from  Gravesend, 
from  which  time  she  proceeded  under  the  charter-party,  unless  that  deed  stood 
in  the  way.  But  he  contended  that  the  new  promise  would  support  this  action 
either  as  a  substitution  in  lieu  of  the  original  contract  contained  in  the  deed, 
or  as  an  addition  to  it»  It  has  been  settled  since  Blake's  case,  6  Rep.  44,  that 
accord  and  satisfaction  is  a  good  plea  in  every  case  of  a  specialty  where  damar 
ges  only  are  to  be  recovered  for.  a  wrong  or  default  subsequent  to  the  deed, 
though  not  where  a  sum  certain  is  due  upon  the  face  of.  the  deed.  Now  here, 
af^er  the  ship  has  been  loaded  by  the  freighter  in  the  nasnes,  under  the  new 
agreement,  of  which  he  has  derived  the  b^e&t/he  cannot  object  that  ahe  was 
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not  loaded  ia  the  channel :  tihougfa  the  agreement  to  load  in  the  river  coald 
not  have  been  pleaded  in-  har  of  an  action  on  the  specialty ;  for  afler  the  parol 
contract  has  been  carried  into  effect,  a  new  cause  of  actipn  arises,  and  the 
rights  of  the  parties  under  the  specialty  are  varied,  not  by  the  parol  agreement 
to  vary  them,  but  by  what  has  been  done  And  accepted  between  the  parties. 
In  the  case  of  Hotkam  v.  The  East  India  Company^  Dough  272,  it  was  doubted 
whether  facts  of  this  kind  could  be  set  ^up  in  defence  by  way  of  plea  to  an 
action  of  covenant  on  the  charter-party,  and  tlierefore  the  questions  between 
the  parties  were  tried  in  feigned  issues ;  but  Lord  Mansfield  said,  "  he  had  no 
doubt  but  that  if  the  delivery  of  the  cargo  at  Margate  was  in  the  contemplation 
of  the  parties  substituted  iai  a  delivery  at  London^  it  might  have  been  averred 
in  an  action  of  covenant"  And  BuUer,  J.  said,  *'  there,  could  be  no  doubt  on 
tife  subject  of  the  first  issue,  if  the  parties  had  gone  on  in  the  usOal  way  by  an 
action  of  covenant  on  the  charter-party.  If  an  lict  undertaken  to  be  done  be 
dispensed  with  by  the  other  party,  it  is  sufficient  to  state  it  on  the  record.'' 
But,  2dly,  at  any  rate  this  new  contract  may  be  superinduced  upon  the  other : 
[Lord  EUenborougk,  G.  J.  that  i^,  if  it  do  not  contradict  the  terms  of  the 
specialty  contract.]  There  can  be  nq  contradiction  between  them,  inasmuch 
as  ,the  parol  contract  is  for  an  antecedent  period  to  the  other ;  and  there 
could  have  been  no  remedy  on  the  specialty  for  the  use  and  detention  of  the 
ship  up  to  the  period  of  her  departure  from  Gravesend.  He  referred  to  Femner 
v.  MearSf  2  Black.  Rep.  1269,  where  the  assignee  of  a  respondentia  bond  re- 
covered in  an  action  of  indebitatus  ^assumpsit  against  the  obligor,  upon  a  col- 
lateral promise  made  by  such  obligor  by  an  indorsement  upon  the  bond,  en- 
gaging to  pay  the  amount  to  any  assignee  of  the  obligee;  no  action  being 
maintainable  on  the  bond  itself  by  the  assignee  in  his  gwn  name.  [^Bayhy,  J. 
observed,  that  that  case  had  since  been  doubted.](0)  In  Foster  v.  Aikmson, 
2  Term  Rep.  479 — 482,  where  articles  of  partnership  under  seal  were  entered 
into  between  the  parties,  containing  a  covenant  to  account  yearly,  and  make  a 
final  settlement  at  the  end  of  the  partnership ;  and  on  the  dissolution  of  it,  they 
accounted,  and  struck  a  balance,  which  was  in  favour  of  the  plaintiff,  including 
items  not  connected  with  the  partnership,  which  the  defendant  promised  to 
pay;  the  Gourt  held,  that  assumpsit  lay  on  such  promise:  and  Buller,  J.  said, 
that  it  would  have  been  the  same  though  such  account  had  not  included  any 
Gther  than  partnership  items. 

Scarlet,  contra.  If  this  could  be  considered  as  a  new  contract  substituted 
itt  part  for  that  under  seal,. it  would  shew,  that  the  plaintiff  might  have  sued 
<m  the  specialty  for  the  breach  of  it ;  but  that  could  not  be,  there  being  no 
covenant  in  it  fqr  the  additional  freight:  and  the  doctrine  of  accord  and 
satisfaction  cannot  apply;  for  that  can  only  be  a  good  plea  afler  the  covenant 
is  broken.  Nor  does  the  principal  of  waiver  apply :  for  as  in  a  case  of  a 
forfeiture,  thou^  the  party  injured  may  waiVe  the  forfeiture,  he  does  not 
waive  the  covenant  itself.  Then  the  question  is,  whether  where  parties  have 
contracted  under  seal  for  the  use  of  a  certain  thing  they  can  by  parol  super- 
add other  terms  and  conditions  to  the  covenant.  And  when  it  is  said,  that 
this  agreement  is  consistent  with  the  charter-party,  the  distinction  is  more  in 
words  than  effect;  for  the  same  thing  may  be  said  in  every  case  where  a  new 
term  is  introduced  by  parol  into  a  sealed  contract,  which  before  was  silent  upon 
the  subject.  [Lord  ElUnborough,  G.  J.  The  parol  agreement  was  for  the 
use  of  the  ship  for  a  different  period  of  time  from  that  in  which  the  charter-party 
attached.  Until  the  period  covenanted  for  arrived,  might  not  the  plaintiff  have 
let  his  ship  out  to  any  other  person  ;  and  if  so,  why  not  to  the  defendants?  It 
is  only  by  blending  in  the  special  count  the  two  contracts,  that  any  difficulty 
appears  to  arise ;  for  if  the  case  had  stood  upon  the  common  count  for  the  use 
and  hire  of  the  ship  for  the  antecedent  period  before  her  arrival  at  Oravesend, 

(a)  This  was  by  Lord  Kwnyon^  C.  J.  in  Johnson  v.  Collins^  1  East,  104. 
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no  answer  could  have  been  given  to  it  on  account  of  the  existence  of  a  char- 
ter-party, which  did  not  attach  till  her  departure  from  thence.]  The  antece- 
dent contract  went  to  affect  the  execution  in  part  of  the  contract  under  the 
charter-party,  by  which  latter  the  ship  was  to  proceed  to  some  port  in  the 
English  channel,  and  there  take  in  her  loading ;  she  therefore  sailed  as  upon 
a  different  voyage  under  the  new  contract.  He  then  cited  a  case  of  Leslie  v. 
Dela  Torre,  tried  at  the  sittings  after  Trinity,  1795,  before  Lord  Kenyan, 
C.  J.,  where  the  declaration  was  in  debt  upon  a  charter-parly  against  the 
freighter,  and  also  contained  the  common  counts  in  debt.  The  defendant  had 
chartered  the  ship  of  the  plaintiff  to  carry  corn  to  Barcelona  in  Spain,  and 
65  running  days  were  to  be  allowed  for  waiting  for  convoy  at  Portsmouth  and 
Ferrol,  and  so  much  per  day  was  to  be  paid  for  demurrage;  The  defendant, 
finding  that  the  ship  was  likely  to  wait  at  Portsmouth  a  long  time  for  oonvoj, 
and  that  the  Spanish  convoy  was  at  Corunna,  pursuaded  the  master  to  go  to 
Corunna  and  wait  for  the  convoy  there ;  but  in  fact  after  going  to  Corunna, 
he  waited  there  for  the  cofivoy  much  beyond  the  65  running  days ;  and  when 
the  action  was  brought  against  the  defendant  for  the  demurrage,  he  defended 
himself  upon  the  letter  of  the  charter-party.  The  plaintiff,  on  the  other  band, 
set  up  the  agreement  to  substitute  Comnna  for  Portsinouth.  Lord  Kenyan 
objected,  that  there  were  no  specific  damages  agreed  upon  for  which  debt 
would  lie.  The  plaintiff's  counsel  then  suggested  that  he  was  entitled  to  a 
verdict  on  the  count  for  a  quantum  meruit.  But  his  lordship  decided,  that  the 
agreement  by  charter-party  being  under  seal,  the  plaintiff  could  not  set  up  a 
parol  agreement  iq consistent  with  it,  and  which  in  effect  was  meant  in  a  cer- 
tain extent  to  alter  it. 

Lord  Ellenborouoh,  C.  J.  Here  there  is  no  oonflict  between  the  charter- 
party  and  the  subsequent  agreement.  It  is  true,  that  where  there  is  a  con- 
tract under  seal,  the  parties  cannot  dispense  by  parol  with  the  performance  of  any 
of  the  covenants  in  it.  But  here  the  agreement  to  load  the  ship  in  the  l^hames, 
before  she  proceeded  to  Gravesend,  was  for  a  period  before  the  charter-party 
attached.  Then  what  objection  can  there  be  to  give  an  earlier  reward  for  an 
earlier  inception  of  the  service  than  that  which  was  covenanted  for  under  the 
deed.  The  parol  agreement  merely  borrowed  some  of  the^  terms  of  the 
charter-party  by  reference  to  it,  but  does  not  contradict  or  dispense  with  it. 
If  there  had  been  less  ingenuity  exerted  in  framing  the  special  count  in  the 
declaration,  and  the  plaintiff  had  stood  upon  the  common  count  »fbr  the  use  and 
hire  of  the  ship  at  a  time  anterior  to  that  of  the  charter-party,  there  would 
not  only  have  been  no  repugnance,  but  not  even  the  appearance  of  any,  be- 
tween the  two  contracts.  There  is  however  no  real  repugnance  between  them, 
but  the  two  may  well  subsist  together  :  therefore  this  action  may  well  be 'main- 
tained. 

Grose,  J.  The  contracts  are  separate,  and  one  is  to  operate  before  the 
other. 

Le  Blanc  and  Baylet,  Justices,  assented. 

Postea  to  the  plainti&. 
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firackenbury  and  Others  v.  Pell  and  two  Others. 

12  East,  585.    July  6, 1810. 

To  an  action  on  a  repleTin  bond,  conditioned  for  the  defendant  to  prasecate  hiisuit  below 
with  effect,  and  alleging  a  breach  in  his  not  prosecuting  it  according  to  the  tenor  and  ef- 
fect of  the  condition,  but  therein  failing  and  making  default,  it  is  a  good  defence  to 
plead  that  the  defendant  did  appear  at  the  next  county  court  and  there  prosecuted 
dis  8uh  which  he  had  there  commenced  against  the  now  plaintiff,  and  which  suit 
was  still  depending  and  undetermined  :  and  such  plea  is  not  avoided  by  replying  that 
the  defendant  did  not  prosecute  his  suit  as  in  the  plea  mentioned,  butwholly  abaf^oned 
the  jame,  and  thai  the  said  suit  is  not  9tUl  depending;  without  shewing  how  it  was  de- 
termined and  ceased  to  depend. 

THE  plaintiffs  dedated,  as  assignees  of  the  sherifT,  in  debt  upon  a  repleTin 
bond ;  which  was  conditioned  to  be  void  if  Ptll,  the  defendant,  appeared  at 
the  then  next  county  court,  &c.  and  there  prosecuted  with  ejffect  her  suit  com- 
menced against  the  now  plaintiffs,  for  the  taking  and  detaining  the  goods,  &.c. : 
and  they  averred,  that  afterwards,  at  the  next  county  court  session  the  29th  of 
April,  1807,  the  defendant  Pell,  levied  her  plaint  in  the  said  court  against  the 
plaintiffs  for  the  taking,  &c. ;  but  notwithstanding  such  proceedings,  the 
defendant  Pell  did  not  prosecute  her  said  suit  in  the  said  condition,  Alc.  mention" 
ed,  according  to  the  tenor,  effect,  intent,  and  meaning  of  the  said  condition, 
hut  therein  failed  and  made  default  r  whereby  the  said  writing  obligatory, be- 
came forfeited,  d&c. ;  and  the  sheriff  afterwards,  on  the  16th  IVovember,  1807, 
assigned  the  same,  d&c.  to  the  plaintiffs,  according  to  the  form  of  the  statute, 
&c. :  and  then  they  alleged  non-payment,  &.c. 

Pleas,  1st,  tha^  the  defendant  Pell  did  appear  at  the  next  county  court  hoI« 
den,  d&c.  next  after  the  making  of  the  said  writing  obligatory,  and  there  prose- 
cute  her  suit  which  she  had  there  commenced  against  the  now  plaintiffs  for  th6 
taking,  ^c.  according  to  the  form  and  effect  of  the  said  condition,  &c.  2dly. 
That  the  defendant  Pell,  after  the  levying  of  her  aforesaid  plaint,  did  prose- 
cute her  said  suit  in  the  said  condition  mentfohed,  dndwhich"s^id  itiit  is  not 
still  depending  or  undetermined.  The  replication  to  both  pl^as,  admitting  that 
the  defendant  Pell  did  appear  at  the  next  county  court,  6lc.  and  did  there 
prosecute  her  said  suit  as  in  the  first  plea  mentioned,  alleged  that  afterwards, 
and  whilst  the  said  suit  was  depending  in  the  said  county  court,  the  defendant 
Pell  did  not  prosecute  her  said  suit  as  in  the  scud  plea  is  mentioned,  but  wholly 
abandoned  the  same,  and  the  said  suit  is  not  still  depending  or  undetermined. 

To  this  the  defendants  demurred,  and  assigned  fbr  special  causes,  that  the 
replication,  so  far  as  it  relates  to  the  first  plea,  admits  that  the  defendant  Pell 
performed  the  condition  of  the  writing  obligatory ;  and  does  not  shew  that  the 
said  suit  was  legally  determined;  or  in  what  manner  the  defendant  P.  aban- 
doned the  same;  or  that  the  same  was  discontinued  by  her;  or  that  any 
judgment  of  non  pros,  or  otherwise,  was  given  therein  against  her  in  the 
county  court. 

Yates  was  to  have  supported  the  demurrer,  but  the  Court  desired  to-  hear 

Courthope,  coniTdLi  who  abandoned  the  replication,  upon  a  strong  intima- 
tion of  the  opinion  of  the  Court,  that  it  could  not  be  maintained,  as  not  shew- 
ing how  the  suit  once  pending  was  determined.  But  he  contended,  that  the 
pleas  were  bad,  inasmuch  as  they  did  not  shew  that  the  suit  had  been  prosecute 
ed  with  effect,  according  to  the  condition  of  the  bond :  and  that  it  lay  upon  the 
defendants  to  shew  that,  in  order  to  get  rid  of  their  obligation.  If  a  party 
undertake  to  convey  an  estate,  it  is  not  enough  to  state  g:enerally  that  he  has 
conveyed  it,  but  he  must  shew  by  what  deed  he  conveyed  it.(a)  If  he  engage 
to  discharge  an  obligation,  he  cannot  plead  generally  that  he  did  discharge  it, 

(a)  Vide  Pudsey  ▼.  Kewtam,  Yelv.  44,  and  5  Bac.  Abr.  410. 
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bat  he  roust  shew  how.  So  here,  it  is  not  sufficient  to  state  that  the  defendant 
Pell  did  prosecute  her  suit  and  that  it  is  still  depending,  but  the  plea  should 
hare  set  forth  how  far  it  was  prosecuted,  or  at  least  that  it  was  prosecuted  with 
effect.  [Le  BJanc,  J.  What  is  prosecuting  with  effect :  what  else  can  it  mean 
than  that  it  was  prosecuted  to  judgment  ?  But  here  it  is  shewn  by  the  pleas 
that  the  suit  was  prosecuted,  but  that  it  is  still  depending.  Bayky^  J.  The 
suit  being  averred  to  bcj  still  depending,  if  the  plaintiflTs  recover  in  this  action, 
the  defendants  may  afterwards  recover  on  the  replevin  bond.]  He  referred  to 
Morgan  v.  Griffith,  If  Mod.  381,  that  the  plaintiff  below  must  prosecute  the 
suit  to  a  successful  decision,  otherwise  it  is  no  compliance  with  the  condition 
of  the  replevin  bond  :  and  also  to  Lane  v,  Faulk,  Comb.  5228 ;  Dia$  v.  Freeman, 
6  Term  Rep.  196;  Cooper  y.  Friz,  1  Sid.  294,  and  1  Rol.  Abr.  837,  pi.  5,  It 
2  Bac.  Abr.  485.  K.  which  collects  the  cases  upon  recogilizances  to  prosecute 
writs  of  error  with  effect:  und  5  Bac.  Abr,  410,  411,  which  lays  down  the 
rules  of  pleading  and  collects  the  cases,  that  where  covenants  are  to  do  a  mat- 
ter of  law,  performance  must  be  pleaded  specially  -,  because,  being  matter  of 
law,  it  ought  to  be"  exhibited  to  the  Court  who  are  judges  of  the  law,  to  see  if 
it  be  well  performed,  and  not  to  the  jury,  who  are  judges  of  the  fact  only. 
And  so  where  the  covenants  are  matters  of  record,  the  performance  must  be 
shewn  specially ;  because  it  must  appear  to  be  done  by  the  record,  and  is  not 
to  be  tried  by  the  jury  on  the  general  issue. 

Lord  Ellenborough,  C.  J.  This  is  an  action  on  a  replevin  bond,  which 
is  conditioned  to  prosecute  the  suit  in  the  sheriff's  court  with  efiect ;  and  the 
breach  assigned  is,  that  the  defendant  did  not  prosecute  her  suit  below  accord- 
ing to  the  tenor  and  effect  of  the  condition,  but  therein  failed  and  made  default. 
The  defendant  pleads,  that  she  did  appear  at  the  next  county  court,  and  did 
there  prosecute  her  suit  according  to  the  form  and  effect  of  the  condition,  and 
also  that  that  suit  is  still  depending  and  undetermined.  What  more  had  she 
to  allege  in  order  to  save  the  condition  of  the  bond,  unless  it  were  shewn  in 
reply  that  the  suit  was  legally  at  an  end.  The  general  principle  of  pleading 
is,  that  where  a  party  relies  on  a  varying  state  of  things  frcnn  that  which  has 
been  shewn  to  have  existed  on  the  other  side,  it  is  incumbent  upon  him  to  shew 
the  variation.  Here  the  suit  shewn  by  the  defendant  to  have  been  instituted 
and  prosecuted  by  her,  and  to  be  still  pending  and  undetermined ;  we  must 
presume  that  things  exist  in  the  same  state,  and  that  the  suit  is  still  continuing, 
unless  the  contrary  be  shewn :  it  lay  therefore  upon  the  plaintiffs  to  shew  that 
it  was  legally  determined,  so  as  to  establish  the  breach  alleged,  that  it  was  not 
prosecuted  with  eflect.  The  plaintifis  have  indeed  replied,  ihat  the  defendant 
did  not  prosecute,  but. wholly  abandoned  the  suit ;  but  I  do  not  know  what  is 
meant  in  legal  understanding  by  abandoning  a  suit :  and  though  it  be  also 
added,  that  the  suit  is  not  still  depending  or  undetermined  :  yet  the  plaintifi& 
should  have  shewn  how  it  ceased  to  depend ;  and  not  having  done  that,  the  re- 
plication is  open  to  the  objections  stated  upon  special  demurrer. 

Per  Curiam,  Judgment  for  the  defendants. 


Doe,  on  the  several  Demises  of  the  Earl  and  Countess  of  Chol- 
mondeley  v.  Maxey. 

12  East,  589.    Xuly  6, 1610. 

Where  a  testator  devised  all  his  real  estate  except  at  S.,  to  the  head  of  his  family  for  life, 
and  then  to  several  of  the  junior  branches,  in  succession,  to  each  for  life,  wiih  remain- 
der to  his  first  and  other  sons  in  tail  male,  with  the  ultimate  remainder  to  his  own  right 
heirs :  and  then  he  devised  his  estate,  at  S.  to  tome,  by  name,  of  the  junior  branches, 
but  not  to  all  of  those  to  whom  he  had  devised  the  first  estate,  and  varying  the  order 
of  succession,  to  each  for  life,  with  remainder  to  his  first  and  other  aons  in  tail  mail ; 
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and  then  derised  thnt  *^  for  default  of  aoch  ittoe,"  the  esUte  at  S,  iboold  go  « to  soch 
person  and  persona,  and  for  such  estate  and^estates  as  should  at  that  time"  {i.  e.  on  the 
death  of  the  last  tenant  for  life  named  without  issue  male)  **  and  from  time  to  time  af- 
terwards entitled  to  the  rest  of  his  real  estate  **  by  virtue  of  and  under  his  will  :*'  held 
that  the  ultimate  remainder  in  fee  of  the  estate  at  5.  Tested  Ity  descent  in  the  person 
who  was  ike  testator's  heir  at  the  time  of  his  deaths  and  did  not  remain  in  eontingeney 
under  the  will  till  the  death  of  the  last  tenant  for  life  without  issue  male  who  was 
named  in  the  devise  of  that  estate.- 

IN  ejectment  for  a  moiety  of  a  certain  real  estate  in  the  parish  of  Smnstead 
in  the  county  of  Lincoln,  which  was  tried  before  Bayley,  J.  at  Lincoln,  a  ver- 
dict was  taken  for  the  plaintiff,  subject'  to  the  opinion  of  the  Court  on  the  fol- 
lowing case.  V 

The  Hon.  Albemarle  Bertie  being  seised  in  fee  of  the  several  estates  here- 
inafter stated,  by  his  will  of  the  19tb  of  October ^  1741,  duly. executed  and 
attested,  devised  all  his  lands,  tenements,  and  hereditaments  in  the  county  of 
Lincoln,  to  his  nephew  the  Duke  of  Ancaster  for  life,  charged  with  several 
annuities ;  remainder,  as  to  one  moiety,  {except  the  estate  at  Swinstead)  charged 
with  half  the  annuities,  to  the  testator's  nephew  Lord  Vere  Bertie  for  life; 
remainder  (with  like  charges  and  exception)  tt>  trdstees  to  preserve  contingent 
remainders ;  remainder  to  the  first  and  other  sons  of  Lord  Vere  in  tail  male. 
And  as  to  the  other  moiety,  after  the  decease  of  the  said  Duke  (ezcept  his 
estate  at  Swinstead)  to  his  nephew  Lord  Montagu  Bertie  for  life,  charged  with 
the  other  moiety  of  the  annuities ;  remainder  (except  Swinstead)  to  trustees, 
dz;c. ;  remainder  to  the  first  and  other  sons  of  Lord  Montagu  in  tail  male. 
And  on  failure  of  such  issue  male  of  either  Ld.  Vere  or  Ld.  Montagu,  the  tes- 
tator devised  the  moiety  of  bim  who  should  first  die  without  issue  male,  to 
Lord  Brownlow  Bertie  (youngest  son  of  the  said  Duke)  for  life,  (charged  as 
before ;)  remainder  to  trustees,  dtc. ;  remainder  as  to  the  said  moiety,  charged 
as  aforesaid,  to  the  first  and  other  sons  of  Ld.  Brownlow  in  tail  male  :  but  in 
case  of  the  failure  of  the  issue  male  of  both  Ld.  Vere  and  Ld.  Montagu,  the 
testator  devised  the  other  moiety  of  the  one  who  should  last  die  without  issue 
male,  to  Ld.  Brownlow  Bertie  for  life,  (charged  as  aforesaid  ;)  remainder  to 
the  trustees,  &c. ;  remainder  to  the  first  and  other  sons  of  Ld.  Brownlow  in 
tail  male.  But  in  case  Ld.  Brownlow  Bertie  should  die  in  the  lifetime  of  either 
Ld.  Vere  or  Ld.  Montagu  Bertie,  should  have  issue  male,  then  the  testator  devis- 
ed his  whole  real  esinXe  ^except  Swinstead)  to  such  of  them,  Ld.  Vere  and  Ld. 
Montagu,  who  should  have  issue  male  then  living,  for  his  life,  (charged  as  be- 
fore)-; remainder  to  trustees,  &c. ;  remainder  to  the  first  and  other  sons  of 
such  of  them,  Ld.  Vere  and  Ld.  Montagu,  as  should  have  issue  male  as  afore- 
said, in  tail  male.  And  on  failure  of  issue  male  by  Ld.  Vtre  and  Ld.  Montagu 
and  Ld.  Brownloto  Bertie^  he  devised  all  his  said  real  estate  (except  Swinstead) 
charged  as  aforesaid,  to  Ld.  Albemarle  Bertie,  (second  son  of  the  said  Duke 
of  Ancaster)  for  life,  (Charged  as  aforesaid ;  reitiainder  to  trustees,  tS&c. ;  re- 
mainder to  the  first  and  other  sons  of  Ld.  Albemarle  in  tail  male ;  and  for 
default  of  such  issue,  then  to  Peregrine  Marquis  of  Lindsey  (eldest  son  of 
the  said  Duke)  for  life ;  remainder  to  trustees,  &.c. ;  remainder  to  the  second 
son  of  the  body  of  the  Marquis,  and  to  the  h^irs  male  of  the  body  of  such  se- 
cond son ;  and  for  default  of  snch  issue  to  the  third  and  other  the  younger 
sons  of  the  body  of  the  Marquis  successively  in  tail  male ;  remainder  as  to  all 
the  premises  to  his  (the  testator's)  ownright  heirs  for  ever.  And  the  testator 
devised  to  Ld.  Albemarle  Bertie,  after  the  death  of  the  said  Duke,  all  his 
estate,  lands^  d&c.  at  Stoinstead  for  life ;  remainder  to  trustees,  d&c. ;  remainder 
to  his  first  and  other  sotis  in  tail  male ;  remainder  to  Ld.  Montagu  Bertie  for 
life,  sans  waste ;  remainder  to  trustees,  &c. ;  remainder  to  his  first  and  other 
sons  in  tail  male;  remainder  to  Ld.  Broitnlow  Bertie  for  life,  sans  waste; 
remainder  to  trustees,  6lc.  ;  remainder  to  his  first  and  other  sons  tail  male  : 
and  for  default  of  such  issue,  the  testator  devised  the  estate  at  Swinstead  to 
such  person  and  persons,  and  for  such  estate  and  estates ,  as  should,  at  tbat 
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TIME,  and  from  time  io  time  afterwards,  he  eniithd  to  the  rest  rf  his  real  estate 

by  virtue  of  and  under  his  will.  And  the  will  contained  a  proviso,  that  in 
case  Ld.  Albemarle  Bertie,  or  the  heirs  male  of  his  body,  should  ever  be  Duke 
of  Ancaster,  then  and  from  thenceforth  the  said  devise  of  his  estate  hiSwin" 
stead  to  Ld.  Albemarle  Bertie,  and  to  his  first  and  other  sons  in  tail  male, 
should  cease  and  be  void ;  and  in  such  case,  and  from  thenceforth,  the  testator 
devised  all  his  said  estate  at  Swinstead  unto  the  next  person  and  persons,  seve- 
rally and  successively,  in  remainder  one  after  another,  and  for  such  estate  and 
estates,  as  should,  at  that  time,  and  from  time  to  time,  be  entitled  thereto  by 
virtue' of  tlie  several  other  limitations  in  that  his  will,  as  in  case  Lord  Albemarle 
Bertie  were  then  actually  dead,  without  issue  male.  And  the  testator  gave 
several  annuities  therein  mentioned,  and  appointed  bis  nephew  the  Duke  of 
Ancapter  sole  executor  of  his  will.  By  a  codicil  to  his  will,  dated  4th  Jan. 
1741,  the  testator,  aAer  noticing  the  death  of  the  Duke  his  nephew,  appointed 
his  nephews  Ld.  Vere  and  Ld.  Montagu  Bertie  his  executors. 

On  the  testator's  death,  8th  Feb.  1741,  the  will  and  codicil  were  proved  by 
Lord  Vere  alone.  Lord  Albemarle  died  May  16th,  1765,  without  having 
ever  been  married :  and  Lord  Montagu  died  12th  Dec.  1753,  without  having 
ever  had  any  male  issue;  and  Lord  Vere  died  13th  i9ep/.  1768,  without  leaving 
any  male  issue  him  surviving.  Upon  the  death  of  Lord  Vere,  Ld.  Brownlow 
entered  into  possession  of  all  the  devised  estates,  including  the  Swinstead  es- 
tate, and  upon  the  death  of  Duk^  Robert,  in  1779,  became  Duke  o(  Ancaster. 
Peregrine,  Duke  of  Ancaster,  called  in  the  said  will  Marquis  of  Lindsey,  and 
who  was  the  heir  at  law  of  the  testator,  by  his  will  dated  llth  Jan.  1775,  de- 
vised to  his  wife  Mary  Duchess  of  Ancaster,  and  to  certain  other  persons,  all 
his  lands,  &c.,  not  in  settlement,  and  all  his  real  estate,  freehold  and  copyhold, 
and  all  his  personal  estate,  &c.,  in  trust  to  and  for  his  son  Robert  Marquis  of 
Lindsey,  his  heirs  and  assigns  for  ever,  subject  to  the  payment  of  debt^,  fune- 
ral expences,  and  legacies,  6lo.  And  in  addition  to  the  portion  of  5000/.  each 
to  his  two  daughters  Priscilla  Barbara  Elizabeth  Bertie,  and  Georgiana 
Charlotte  Bertie,  provided  by  act  of  parliament,  he  directed  5000/.  more  to  be 
paid  to  each  at  their  ages  of  18  years,  or  days  of  marriage.  And  in  case  his 
son  Robert  Marquis  of  Lindsey  should  die  before  he  attained  the  age  of  21, 
and  without  issue,  aad  the  said  testator  should  leave  no  other  son,  he  devised 
all  his  real  estates  to  his  two  daughters,  as  tenants  in  common,  and  to  the  heirs 
of  their  bodies;  subject  to  the  payment  of  his  debts,  6lc.  :  and  in  default  of 
such  issue,  he  gave  the  whole  of  his  said  estates,  subject  as  aforesaid,  to  his 
wife  in  fee,  and  appointed  her  sole  executrix.  Peregrin^  Duke  of  Ancaster 
died  on  the  12th  of  August,  1778,  leaving  his  only  son  Robert  Marquis  of 
Lindsey  his  heir  at  law,  who  upon  his  decease  became  Duke  of  Ancaster,  and 
his  said  two  daughters,  him  surviving.  Duke  Robert  having  attained  the  age 
of  21,  and  being  the  heir  at  law  of  Albemarle  Bertie,  the  first  testator,  by  his 
will  of  the  29th  of  May,  1779,  ailer  giving  his  leasehold  house  in  Berkley^ 
square  and  some  furniture  to  the  duchess,  his  mother  :  as  to  all  the  rest  and 
residue  of  his  personal  and  real  estate,  by  virtue  of  all  powers  and  authorities 
to  him  appertaining,  he  devised  the  same  in  manner  therein  mentioned.  And 
then  the  case  set  out  so  much  of  the  will  of  Duke  Robert,  (which  was  set  out 
for  another  purpose  in  the  former  case  of  Doe  on  the  Demise  of  the  Earl  and 
Countess,  of  Cholmondeley  v.  Weatherly,  11  East,  323,)  as  shewed  that  the 
estates  in  question^  including  the  Swinstead  estate  by  name,  were  devised  by 
his  grace,  (if  it  were  competent  for  him  to  do  so)  to  his  sister  the  now  lady 
Willoughby  de  Eresby  for  life,  and  to  her  sons  and  daughters  successively  in 
tail  male,  in  strict  settlement,  with  remainder  to  his  other  sister,  the  now 
Countess  of  Cholmondeley,  for  life,  with  remainder  to  her  sons  and  daughters 
successively  in  tail  male;  remainder  to  his  own  right  heirs  forever.  The 
case  then  stated  the  death  of  Duke  Robert  on  the  6th  of  July,  1779,  without 
having  ever  been  married ;  leaving  the  Lady  Priscilla  now  Baroness  Wil- 
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loughhy  o^Ereshy)  and  the  Lady  Georgiana  {now  Countess  of  Chohnondeley ,) 
his  sister  and  co^heiresses  at  Jaw  \nm  surviving,  who  are  also  the  heirs  at  law 
o^  Albemarle  Bertie^  the  first  named  testator:  and  Lord  BrawnUno  Bertie 
thereupon  became  Duke  of  Aneasier,  and  died  in  February^  1809,  without 
having  ever  had  any  male  issue.  The  case  also  stated  the  death  of  Lord 
Robert  Bertie  on  the  10th  of  March,  178^,  who  was  mentioned  in  the  will  of 
Duke  Robert,  without  ever  having  had  any  issue  male.  The  question  reserv* 
ed  was,  whether  the  plaintiff  were  entitled  to  recover  the  moiety  of  the  Smn" 
stead  estate  in  the  declaration  mentioned ;  Lady  Willoughby  and  Lady  Choi- 
mandeley  being  the  heiresses  at  law  of  the  Hon.  Albemarle  Bertie,  the  first 
testator,  at  the  time  of  the  death  of  Bnmmlmo  Duke  of  Ancaster  without 
issue,  or  whether  the  remainder  of  the  whole  of  the  said  estate  vested  in  Duke 
Peregrine,  as  his  heir  at  law  at  the  time  of  the  decease  of  Albemarle  Bertie, 
and  passed  under  the'  will  of  Duke  Peregrine  and  that  of  Duke  Robert  to 
Lady  Willoughby, 

Scarlett,  for  the  plaintifT,  stated  the  question  in  substance  to  be,  whether 
Duke  Peregrine  or  Duke  Robert  of  Ancasiir  had  a  vested  remainder  in  the 
estate  at  Swinsfead ;  if  either  of  them  had,  it  passed  under  his  will.  But  he  con- 
tended, that  the  devise  of  the  8mn$teade^hi%,  upon  the  death  of  Lord  Srownhno 
Bertie  without  issue  male,  "  to  such  person  and  persons,  and  for  such  estate  and 
estates  as  should,  at  that  time,  and  from  time  to  time  afterwards,  be  entitled  to  the 
rest  of  the  testator^s  real  estate  by  virtue  of  and  under  his  will,''  was  a  contin^ 
gent,  and  not  a  vested  remainder  in  the  person  who  should  be  so  entitled  at  the 
death  of  Lord  Brownlow  without  issue  male.  The  testator,  as  to  this  estate, 
departs  from  the  order  of  succession  established  as  to  the  other.  The  person 
who  was  to  take  on  failure  of  issue  male  of  Lord  Brownlow  could  not  be  as- 
certained till  the  event  took  place :  it  is  limited  to  the  person  who  at  that  time 
should  be  entitled  to  the  other  estate,  and  for  such  estate,  6lc.  ;  which  is  quite 
inconsistent  in  the  terms  of  it  with  the  notion  of  an  interest  vested  before  in 
any  person.  There  were  several  persons  who  might  be  entitled  at  the  happening 
of  that  event :  as  if,  on  the  death  of  Lord  Brownlow  without  issue  male,  Lord 
Vere  had  been  living,  he  would  have  been  entitled  for  life,  with  successive  re- 
mainders in  tail  mde  to  his  first  and  other  sons;  or  if  Lord  Vere  had  been 
dead,  leaving  a  son,  that  son  would  have  been  entitled  in  tail  male.  But  if  the 
whole  line  had  failed,  then  the  next  entitled  would  have  been  such  person  as 
was  then  heir  at  law  to  Lord  Brownlow  Bertie,  Now,  one  of  the  first  qualities 
of  a  contingent  remainder  is  the  uncertainty  of  the  person  who  is  to  take  under 
particular  description  before  the  event  happens.  [Lord  Ellenborough,  C.  J. 
Is  it  not  the  same  as  if  the  testator  had  repeated  the  words  of  limitation  to  his 
own  right  heir  ?]  That  would  depend  'upon  what  he  meant  by  this  descrip- 
tion :  and  he  seems  to  have  intended  to  prevent  the  estate  from  going  to  the 
heir  at  law  and  being  swallowed  up  in  the  dukedom,  as  long  as  he  could,  and 
till  he  had  exhausted  every  other  line.  He  did  not  mean  that  the  Swinstead 
estate  should  go  in  the  same  line  as  he  had  before  chalked  out  for  the  other 
estate ;  for  he  begins  with  a  different  order  of  succession.  [Lord  Ellenborough, 
C,  J.  The  same  persons  are  to  take,  though  in  a  different  order :  and  after 
having  carried  the  estate  through  the  particular  persons  named,  did  he  not  in- 
tend by  the  concluding  general  words,  that  it  should  perform  the  same  revolu- 
tions through  the  same  descriptions  of  persona  whom  he  had  before  mentioned 
for  the  other  estate,  only  he  appears  to  have  got  tired  of  repeating  the  same 
words.  Bayley,  J.  The  plaintiff's  argument  is  founded  upon  a  supposition 
that  the  testator  meant  the  two  estates  to  go  different  ways.]  It  is  so,  until 
they  were  ultintately  to  unite  on  failure  of  the  particular  lines  to  which  the 
Swinstead  estate  was  limited.  A  vested  remainder  must  vest  either  when  the 
particular  estate  is  created,  or  at  least  before  it  expires ;  but  if  a  remainder  be 
made  to  depend  upon  an  event  at  the  expiration  of  the  particular  estate,  that 
is  a  contingent  remainder.    [Lord  EUenboroughy  C.  J«    Though  the  union  of 


600  CASES  IN  TRINITY  TERM 

the  estates  in  possession  was  not  to  take  effect  till  the  death  of  jU)cd  BromUnB 
Bertie  without  issue  male,  yet  the  remainder  might  vest  before.]  It  could  not 
be  ascertained  till  that  time  who  was  to  take.  Then  if  this  remainder  were 
contingent,  the  ultimate  remainders  must  aJso  be  contingent  And  if  the 
estate  were  not  conveyed  away  by  the  wills  of  Duke  Peregrine  and  Duke  Ro^ 
bertf  the  Countess  of  Chelmondeley ^  and  Lady  Crwjfder,  would  be  the  persons 
entitled  to  take  under  the  limitation  in  the  will  of  Lord  AWemarU  Bertie  the 
testator. 

Dampier,  contra.     It  is  contend^^  that  4he  limitation  in  question  is  a  des- 
cription of  the  person  who  is  to  take  the  Swinstead  estate  upon  the  death  of 
Lord  Brownkw  Bertie :  but  a  person  who  takes  as  right  heir  of  the  testator 
(for  under  that  description  of  person  Lady  Cholmondeley  must  take  the  moiety 
of  SwinUead,  if  at  all,)  does  not  take  under  the  will,  but  by  descent.    It 
would  have  been  the  same  under  a  deed.     The  whole  of  the  r^eal  estate, 
excepting  Swinstead,  was  limited  after  the  deaths  of  Lord  Vere,  Lord  Montagu, 
and  Lord  Brcwnlow  Bertie^  and  on  failure  of  issue  male  of  all  the  tbcee,  to 
Lord  Albemarle  Bertie^  for  life ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
remainder  to  Ptregrine  Marquis  of  Lindsey  for  life;  remainder  to  his  second 
and  other  younger  sons  in  tail  male  ;  remainder  t9  the  testator's  own  right  heirs. 
Tlien  he.  devised  the  Sunnstead  eaitiie  successively  to  three  of  the  persons  i>y 
name,  and  their  first  and  other  sons  in  tail  male,  to  whom  the  residue  of  the 
estate  had  been  first  devised,  only  in  a  different  order  of  succession  ;  namely, 
first  to  Lord  Albemarle,  next  to  Lord  Montagu,  and  then  to  Lord  Brownlow  : 
and  then  follow  the  words  of  reference.     Now,  supposing  that  the  testator  had 
expressed  hi^  meaning  as  to  the  Swinstead  estate  at  length,  instead  of  by  refe- 
rence to  the  dispositions  of  the  other  estate  in  the  former  part  of  the  wilt,  it 
would  have  stood  thus^  remainder  to  Lord  Vere  Bertie  for  life ;  remainder  to 
trustees,  6lc,  ;  remainder  to  his  first  and  other  sons  in  tail  male ;  remainder 
to  the  Marquis  of  Ldudsey  for  life ;  remainder  to  trustees,  ^c. ;  remainder  to 
his  second  and  other  younger  sons  in  tail  male;  with  the  ultimate  remainder 
to  the  testator's  own  right  heirs ;  in  which  case  here  could  have  been  no  ques- 
tion but  that  such  remainder  would  have  vested  on  ■  his  death  in  those  heirs  as 
undisposed  of  by  the  will.     But  it  is  said,  that  the  words  at  that  time,  annexe 
ed  to  Lord  Brownlow  Bertie's  dying  without  issue,  vary  the  descent  pf  the 
ultimate  estate,  and  make  it  a  contingetit  remainder  in  the  person  or  persons, 
who  at  the  time  of  that  event,  was  or  were  the  testator's  heir  at  law.     There 
ought,  however,  to  be  a  strong  intent  shewn  to  warrant  such  a  construction ; 
and  no  such  intent  appears.     Suppose  Lord  Albemarle  Btrtie  had  come  to  the 
dukedom,  were  there  to  be  tw6  contingencies  ?    It  is  clear  upon  the  proviso, 
that  the  testator  meant  no  more  than  to  remove  Lord  Albemarle  and  his  male 
issue  out  of  the  order  of  limitations  on  his  accession  to  the  dukedom ;  and  he 
does  nothing  more  as  to  the  subsequent  limitations  on  failure  of  all  the  special 
limitations  expressed.     It  is  not  materia)  to  consider  whether  the  remainders 
to  Lord  Vere  and  to  his  first  and  other  sons,  and  to  Lord  Lindsey  and  his 
second  and  other  younger  sons,  were  vested,  or  contingent ;  though  it  seems 
they  were  vested.     [Bayley,  J.    They  were  vested  as  to  those  in  esse :  contin- 
gent as  to  those  not  tVt  esse.]    After  the  limitation  of  the  duke,  his  nephew, 
the  testator  wished  to  keep  his  estates  in  the  male  lipe,  and  not  to  have  either 
of  them  joined  with  the  dukedom  while  there  were  others  of  the  family  to 
take  them  to  keep  Swinstead  severed  from  the  rest  for  a  time ;  but  afterwards 
his  intention  was,  that  all  should  go  together;     The  words  at  that  time  will 
not  be  iboperative  by  his  construction :  for  they  xnay  be  referred  to  the  per^ 
sons  to  whom  he  hud  before  given  the  particular  estates :  otherwise  the  following 
words  and  from  time  to  time,  can  have  no  operation ;  for  the  latter  words  can- 
not refer  to  the  death  of  Lord  Brmonhw  without  isane.    It  was  certain  that 
the  ultimate  renrainder  would  take  efiR&ct  in  possession  ipimediately  on  failure 
of  issue  male  of  Lord  Brownlow;  Lord  Ver^^  might  have  left  sons^  and  Duke 
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Peregrine  more  aoiuiifaan  one.  But  there  is  one  decisive  reuon  sgainst  eoiH 
struingf  the  nltimate  remiinder  16  be  contingent ;  for  the  person  to  whom  it  is 
supposed  to  be  limited  most  be  one  who  takes  the  re^t  of  the  testator's  real 
estate  under  and  by  virtue  ef  his  wilL  Now,  his  right  heirs  cannot  take  bis 
real  estate  under  his  will :  the  remainder  to  them  is  undisposed  of,  and  they 
take  the  rerersion  by  descent. 

A  limitation  to  the  heirs  of  a  third  person  may  operate  as  a  contingent  re- 
mainder :{a)  hot  a  limitation  by  deed  or  will  to  the  right  heirs  of  the  grantor 
or  devisor  (he  having  no  previous  freehold  in  the  case  of  a  deed)  is  only  the 
old  reversion.  And  it  is  a  vested  interest  notwithstanding  it  may  be  preceded 
by  contingent  limitations  to  persons  not  tn  esse^  as  the  f^  is  not  dispoeed  of, 
ib.  398.  The  plaintiff's  construction  therefore  cuts  out  of  the  will  the  words 
''  hy  virtue  of  and  Wkder  the  mli,*'  and  substitutes  **  and  as  to  the  reversion  in 
fee  in  Sannstead^  to  such  person  who  will  be  my  heir  at  the  death  of  Lord 
Brmmlow  withoot  issue  male ;"  which  person  would  take  nothing  under  the 
will  in  the  rest  of  the  estate,  and  might  be  a  difierent  person  from  him  in  whom 
the  reversion  of  the  rest  of  the  estate  not  passing  under  the  will  might  then  be 
vested :  and  this  construction  would  go  to  disjoin  the  estates  which  the  testa- 
tor in  those  events  meant  to  be  joined. 

Searleii,  in  reply,  as  to  the  contingency  of  the  remainder  "  to  such  person 
and  persons,  dLC.  as  should  o/  thai  time,  dLc.  be  entitled  to  the  rest  of  his  real 
estate,"  put  the  case,  if  the  limitation  had  been  in  terms  to  one  of  the  younger 
sons  of  the  Marquis  of  Lindsey,  **  if  at  titat  time  he  should  be  entitled  to  the 
other  estate,'*  and  so  to  every  other  person  who  might  be  so  entitled  at  that 
time :  it  could  not  be  doubted  but  that  it  would  be  a  contingent  remainder  ; 
lor  Lord  Vere  might  be  living  at  that  time,  and  yet  not  entitled  to  take  the 
other  estate  under  the  will.  The  defendant's  construction  rejects  the  words 
at  that  ttsM,  6lc.  [Le  Bktne^  J,  Must  not  the  words  at  that  time,  have  been 
impKed,  if  ihej  had  not  been  inserted  ?]  The  words  are  coupled  with  the 
right  of  possession  of  the  other  estate ;  and  if  be  meant  that  the  Sivinstead 
estate  was  not  to  vest  in  interest  till  vested  in  possession  re-united  to  the  other 
estate,  he  could  not  have  used  more  efiectual  words.  [Bautey^  J.  But  bow 
is  it  shewn,  that  Lady  WiUaughby  and  Lady  ChobnondHey  would  take  the 
rest  of  the  estate  under  the  wiUf]  It  must  be  admitted,  that  they  would  take 
by  descent^  that  being  their  better  title :  but  still,  where  the  question  is  upon 
the  intention  of  the  testator,  if  the  intent  appear  that  the  heir  should  take  at  a 
certain  time  and  in  a  certain  event,  the  argnment  is  not  affected  by  that  con- 
sideration ;  for  the  rule  of  law  would  not  alter  the  testator^s* intention,  which 
was,  that  the  heir  at  law  should  not  take  an  immediate  vested  interest,  but  that 
it  should  be  suspended  and  contingent  till  the  death  of  Lord  Bnownlow  Bertie 
without  issue.  In  Doe' v.  Saunders^  Cowp.  430,  a  devise  of  the  reversion  of 
a  certain  estate  to  the  testator's  risht  heirs,  though  they  would  still  take  by  de- 
scent, was  held  operative  to  shew  his  intention  Uiat  such  reversion  should  not 
pass  by  a  devise  of  the  residue  of  his  real  estate  to  another  in  fee.  Suppose 
the  devise  had  been  to  the  heir  of  a  stranger,  would  it  not  have  been  the  per- 
son who  was  heir  at  the  time  when  the  estate  was  to  go  overt  [Bayley^  J. 
That  woold  have  been  the  same  thin|r.  If  the  devise  over  had  been  to  the 
heir  of  A.  who  was  then  living,  and  A,  then  had  a  son  who  would  have  taken 
under  that  deseription,  as  a  deseriptia  persona  ;{b)  and  that  son  had  died  be* 
fore  Lord  BromnUm  Bertie;  the  person  who  woold  take  vpon  Lord  Brownku^i 
death  as  the  heir  of  AJs  son  wouM  uke  by  descent,  and  as  no  purchaser  under 
the  will.] 

Lord  ELLBNEonoTOii,  C.  J.  Upon  the  oonstraction  of  this  will  I  have  not 
been  able  to  form  any  denbt :  it  has  always  presented  to  my  mind  on^  clear, 

(a)  Vide  Feame's  Coot.  Rem.  G6, 4th  edit. 

(b)  Vide  BwrekeU  v.  jPiiriaia,  3  Veetr.  311,  and  DaMson  v.  B$ammma^  1  Pr.  Wmi.  1S9. 
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distinct,  and  rery  intdligfiUe  purpose.  The  testator,  haying  severri  estates, 
first  disposes  of  all  but  Swinstead,  and  giTes  thero  successively  to  the  Doke  of 
Anetuter^  for  life  :  and  then  in  moieties  to  Ld.  Vere  and  Ld.  Montagu  Bertie 
for  life,  and  to  their  several  first  and  other  sons  in  tail  male ;  remainder  as  to 
each  respective  moiety  to  Ld.  BroMmlait  Bertie  for  Ufe,  and  to  his  first  and 
other  sons  in  tail  male  :  but  in  case  Ld.  Brownlow  should  die  in  the  lifetime 
of  Ld..  Fere  or  Ld.  Montagu  without  issue  male,  and  only  Ld.  Vere  or  Ld. 
Montagu  should  have  issue  male,  then  the  whole  of  the  other  estates,  except 
Swinsttad,  was  to  go  to  which  ever  of  them,  Ld.  Vere,  or  Ld.  Mo$Uagu,  should 
have  issue  male  then  living,  for  life :  remainder  to  his  first  and  other  sons  in 
tail  male :  and  on  failure  of  issue  of  all  the  three,  Ld.  Vere,  Ld.  Montagu^ 
and  Ld.  Brownlaw,  he  devised  the  whole  of  the  other  real  estates,  except 
Swinstead,  to  Ld.  Albemarle  Bertie  for  life,  and  to  his  first  and  other  sons  in 
tail  male :  remainder  to  Peregrine,  Marquis  of  Lindsey,  for  life,  and  to  his. 
second  and  other  younger  sons  in  tail  male ;  with  the  ultimate  remainder  to 
the  testator's  own  right  heirs  for  ever :  which  latter  it  was  unnecessary  for  him 
to  devise,  for  it  remained  notwithstanding  in  him  as  an  undisposed  reversion, 
and  descended  to  his  own  right  heirs.  Then  with  respect  to  JSwiastead,  he 
adopts  a  different  course  :  after  the  death  of  the  Duke,  he  first  takes  Ld.  Albe" 
marie  and  his  sons,  next  Ld.  Montagu  and  his  sons,  and  then  Ld.  BrornnUw 
and  his  sons ;  and  then  he  directs  that,  on  failure  of  male  issue  of  Ld.  Brownr 
low,  that  estate  shall  go  "  to  such  person  and  persons,  and  for  such  estate  and 
estates,  as  should,  at  that  time,  and  fi'om  time  to  time  afterwards,  be  entitled 
to  the  rest  of  his  real  estate  hy  virtue  of  and  under  his  loiU.**  Who  then  are 
those  persons  who  might  be  entitled  to  the  rest  of  his  real  estate  under  his 
will  ?  Ld.  Albemarle  and  Ld,  Montagu,  and  their  male  issue,  had  preceded 
Ld.  Broumlow  in  the  limitations  of  the  estate :  and  there  reouined,  of  those 
mentioned  in  the  first  devise,  the  Marquis  of  lAndsey  and  his  younger  sons  : 
therefore,  as  verba  rdata  hoc  maxime  operantur  per  referentiam,  utin  eis  inesse 
videntur  s{a)  it  is  the  same  as  if  he  had  repeated  the  same  limitations  as  in  the 
former  devise.  But  he  says  nothing  of  the  reversion  in  fee  in  Swinstead,  and 
therefore  it  would  so,  as  in  the  devise  of  the.fbrmer  estate  is  expressed,  to  his 
own  right  heirs.  And  the  only  operation  of  such  a  devise  in  terms  is  to  ex- 
clude a  conclusion  that  any  other  person  was  intended  to  take  it;  ibr  certainly 
his  heirs  would  take  by  descent^  and  not.  by  the  will.  The  terms  of  reference 
amount  to  no  more  than  if  ibe  testator  had  said — without  further  specification, 
let  SwiHstead  estate  go  after  failure  of  issue  of  Ld.  Broumlow  in  the  same 
manner  as  the  rest  of  the  estate  had  been  before  limited.  It  seems  therefore 
clear,  that  this  reversion,  which  was  undisposed  of  by  the  will,  descended  to 
and  vested  in  interest  in  Peregrine  Duke  of  Ancaster  as  heir  at  law,  and  from 
him  passed  to  Duke  Robert ;  and  that  on  the  exhadstion  of  the  line  of  Ld. 
Brownhw  Bertie,  who  had  become  Duke  of  Ancaster^  it  was  well  vested  under 
the  will  of  Duke  Robert  in  Lady  Willmighby. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Le  Blanc,  J.  By  the  first  part  of  the  will  the  real  property,  excepting  the 
Swinstead  estate,  is  given  to  the  several  persons  of  the  family,  and  to  their  first 
and  other  sons  in  tail  male,  in  the  order  enumerated,  with  the  ultimate  remain- 
der to  the  devisor's  own  right  heirs.  Then  as  to  the  Swinstead  estate,  having 
limited  it  to  some  of  the  persons  before  named,  though  in  a  different  order,  he 
devises  it  on  failure  of  male  issue  of  Ld.  Broumlow  in  general  terms  of  refe- 
rence, to  '■  such  person  and  persons,  and  for  such  estate  and  estates,  as  should, 
at  that  time,  and  from  time  to  time  afterwards,  be  entitled  to  the  rest  of  his 
feal  estate  by  virtue  of  and  under  his  will."  The  argument  is,  that  the  words 
at  that  time  operate  upon  all  the  persons  who  might  take  the  other  estates, 
including  the  oerisor's  own  right  heirs,  and  that  his  heir  would  take  under  the 

in)  Fids  Co.  Lit.  359,  a. 
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will.  Now  BUpppfiing  the  devisor  to  have  contemplated  that  his  heir  would 
take  the  ultimate  remainder  in  fee  utfder  the  devise  in  the  first  part  of  his  will, 
it  would  still  be  the  same  in  this  case ;  for  the  ultimate  remainder  in  fee  would 
still  vest  on  his  death  in  the  same  person  who  was  then  his  heir  at  law.  But 
I  consider  that  his  meaning,  in  adverting  in  the  second  part  to  the  person  and 
piersons  who  should  ai  that  time  be  entitled  to  the  rest  of  his  estate,  was  with 
reference  only  to  the  particular  persons  of  his  family  who  were  before  enumera- 
ted ;  and  then  the  ultimate  remainder  would  still  go  to  the  devisor's  own  right 
heirs,  and  that  would  vest  in  the  person  who  was  right  heir  at  the  time  of  the 
devisors  own  death,  and  it  would  vest  by  descent. 

Batlet,  J.  It  is  a  settled  rule  not  to  read  a  limitation  in  a  will  as  being  a 
contingent  remainder,  unless  such  appears  clearly  to  have  been  the  intention 
of  the  testator ;  but  if  it  will  admit  of  being  considered  as  r  vested  remain- 
der,  the  Court  will  always  read  it  as  such ;  because  a  contingent  remainder  is 
always  liable  to  be  defeated,  and  the  intention  of  the  testator  thereby  frustrated. 
Now,  an  Ultimate  remainder  to  a  person's  own  right  heirs  looks  to  nobody  in 
particular^  and  is  generally  considered  as  merely  leaving  the  remainder  of  the 
estate  in  the  testator,  ibr  the  purpose  of  descent ;  and  such  probably  was  the 
actual  intention  of  this  testtftor  on  the  limitation  of  the  first  estate  in  the  will : 
but  if  he  did  look  to  any  person  in  particular,  it  would  only  be  to  the  person 
who  would  be  his  heir  at  the  time  of  his  death.  Then  it  is  not  likely,  if  he 
looked  to  his  next  immediate  heir  in  the  first  clause,  that  he  should  be  looking 
in  the  clause  in  question  to  such  person  as  would  be  his  heir  at  the  iime  of 
the  death  not  merely  of  Lord  Brownlaw  Bertie,  but  of  Lord  BrownUno  Bertie 
without  mak  issue ;  which  is  looking  to  an  indefinite  period ;  for  the  remainder 
to  such  person  and  persons,  &c.  is  not  limited  for  default  of  issue  at  Lord 
Brmonlow^s  death,  but  for  default  of  issue  male  of  his  first  and  .other  sons.  It 
is  not  likely  that  the  testator  should  have  looked  to  so  indefinite  a  period  for 
the  vesting  of  this  remainder.  The  other  estate  had  been  before  limited  to 
several  persons  successively  for  life,  with  successive  estates  in  tail  male  to  their 
sons :  and  when  the  testator^  in  devising  this  estate  at  Swinstead,  after  naming 
some  of  those  persons,  gave  it,  on  failure  of  the  issue  male  of  Lord  Brmonhw, 
to  such  person  and  persqns  as  should  at  that  time  be  entitled  to  the  rest  of  the 
estate  under  his  will,  he  was  looking  to  the  estates  for  lives  and  in  tail  which 
he  had  devised  in  the  rest  of  the  property,  and  was  not  probably  looking  fur- 
ther. '  But  he  could  not  be  contemplating  the  lessor  of  the  plaintiff:  for  if  he 
meant  any  particular  person  by  the  designation  of  his  own  right  heirs  it  must 
be  taken  to  be  the  person  who  would  be  his  right  heir  at  the  time  of  his 
death. 

Postea  to  the  defendant. 


Forster  and  Another  t^.  Surtees  and  Others. 

12Eait,606.    jD]y6,ldlO. 

Where  by  egreemefit  between  the  pleintiffi,  bankers  at  CarlisU  and  the  defendanta^ 
bankera  at  AeiocoafZa,  tbe  plaintiffa  vere  weekly  to  send  to  the  defendanta  all  their  own 
notea  and  tbe  notes  of  certain  other  banking-houses ;  and  the  defendanta  were  in  ei- 
change  to  return  to  tbe  plaintiffs  their  own  notes  and  the  notes  of  certain  other  bank« 
ers,  and  the  deficiency,  if  ahy,  waa  to  be  made  up  by  a  bill  drawn  by  tbe  defendants  in  fa- 
vour of  tbe  plaintiffs  at  k  certain  date  ;  held  that  the  notes  so  sent  by  the  plaintiflTs  to  the 
defendanu  constituted  a  debt  against  them,  which  the  defendants  might  pay  by  a  return 
of  notes  according  to  tbe  agreement,  but  if  they  made  ^o  such  return,  or  a  short  re« 
turn,  and  gave  no  bill  for  the  balance,  such  balance  remained  as  a  debt  against  them, 
which  was  proTcable  by  the  plaintiffii  under  a  commission  of  bankrupt  issued  against 
the  del^daats,  on  an  act  of  banlmiptcy  committed  after  the  time  when  the  bul  for 
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tba  Mmc^  if  <lr«wD,  woul4  Ii«t«  beea  diM  and  ^jrable;  a»d  that  tke  plaiotifla 
could  not  maintain  an  action  to  racover  dainages  aa  for  a  breach  of  contract  againat  tba 
defendants  who  had  obtained  their  ceitificatei. 

THE  pUiotiffe  declared  id  aasumpsit,  aod  stated  that,  before  the  making  of 
the  promiae  by  the  defendants  after-raenticmed,  the  plaintiffii  were  bankers  at 
CarU$2£,  and  the  defendants  were  bankers  at  New^CasUc'^ipofk'Tyne;  and 
that  it  was  the  nsage  and  practice  agreed  upen  between  them  for  their 
mutual  aocoaaiodation  and  adrantage,  that  the  plaintifis  should  weeklj  on 
Saturday  forward  to  the  defendants  for  their  use  all  the  bank  notes  issued 
payable  on  demand  by  the  defendants  as  such  bankers,  or  by  any  other  bank- 
ing house  in  N€w^CasiUf-upim'Tyn4t  Northumberland^  Durham ^  Yorkshire^ 
or  B€nnck'upan'T\oudt  which  should  in  the  week  next  preceding  such  SatuT' 
day,  or  on  that  4ay,  have  come  to  the  plaintiff's  possession :  and  that  the  d^ 
fendants  baring  received  sncb  oote3,  should  on  or  before  Friday,  weekly 
forward  to  the  plaintiffii  for  their  use  all  the  bank  notes  issued  payable  on  de- 
mand by  Uie  plaintiffs  as  such  bankers,  or  by  any  other  bankers  carrying  oa 
that  business  in  CwmberUmd  or  WeUmordand^  which  should  o»  such  Frtday^ 
or  other  earlier  day  of  forwarding  the  same,  be  in  the  defendant's  possession : 
and  if  on  such  Friday,  or  earlier  day,  the  bank  notea  so  to  be  forwarded  by 
the  defendants  to  the  plaintifis  for  their  use  should  amount  to  a  less  sum  than 
the  bank  notes  forwarded  on  the  Saturday  next  preceding  to  and  received 
by  the  defendants  for  their  use,  deducting  from  such  amount  any  sums  for 
which  the  plaintiffs  might  have  or  had,  in  atating  their  account  on  such  Saiur^ 
day  with  the  defendants,  made  themselves  debtors  to  the  defendants  as  her^ 
after  mentioned,  there  was  a  further  usage  and  practice  agreed  upon  and  ob- 
served as  aforesaid,  for  the  ends  aforesaid,  that  the  defendants  should,  together 
with  the  last-mentioned  bank  notes,  if  any,  on  such  Friday  or  earlier  day  to 
be  forwarded,  and  forwarded  by  them  f»  aforesaid,  forward  to  the  plaintiffii  a 
bill  of  exchange  drawn  by  the  defendants  upon  any  banker  in  Lornhn,  for 
payment  of  the  difference  between  the  respective  amounts,  to  the  plainti^  or 
their  order,  or  to  the  order  of  the  plaintiffs,  in  20  days  after  date ;  such  bill 
being  dated  on  the  Tugsday  preceding  sqch  Friday :  or  if  no  such  bank  notes 
were  on  such  Friday  or  earlier  day  in  the- defendants'  possession,  to  forward  to 
the  plaintiffs  on  such  Friday  or  other  earlier  day,  another  bill,  of  exchange 
drawn  and  dated  as  aforesaid  for  the  payment  of  the.amountof  the  bank  notes 
forwarded  on  the  Saturday  next  preceding  by  the  plaintiffs  to  the  defendants, 
deducting  as  aforesaid :  and  if  the  bank  notes  forwarded  on  any  FViday  or 
earlier  day  by  the  defendants  to  the  plaintiffs  were  for  a  larger  amount  than 
the  bank  notes  forwarded  on  the  Saturday  next  preceding  by  the  plaintiffs  to 
the  defendants,  deducting  as  aforesaid,  then  there  was  a  further  usage  and 
practice  agreed  upon  and  observed  as  aforesaid,  f<ir  the  ends  aforesaid,  that 
the  plaintiffs  should,  in  stating  their  account  on  the  Saturday  next  following 
with  the  defendants,  in  respect  of  the  bank  notes  by  them  on  such  Saturday 
forwarded  to  the  defendants,  make  themselves  debtors  to  the  defendants  for  the 
difference  of  the  amounts ;  or,  if  that  difference  should  exceed  the  amount  of 
the  last-mentioned  notes,  to  forward,  together  with  those  notes,  to  the  defend- 
ants a  bill  drawn  by  the  plaintiffs  upon  any  bankers  in  London  for  payment 
of  the  excess  to  the  defendants  or  their  order,  or  to  the  order  of  the  defend- 
ants, in  20  days  after  date ;  such  bill  being  dated  on  that  Saturday,  And 
then  the  count  proceeded,  that  on  the  23tb  of  June,  1803,  in  consideration 
that  the  plaiotiw  (not  being  made  nor  being  debtors  to  the  defendants  for  any 
difference  or  otherwise  howsoever  in  respect  to  bank  notes  by  the  defendants 
on  the  Friday  a  other  day  next  preceding,  or  at  any  ether  time  forwarded, 
according  to  the  usaee  and  practice  aforesaid,  to  thse  plaintiffii  for  their  use,  or 
in  any  other  manner^  at  the  defendants'  request,  had,  according  to  the  usage 
aforesaid  (iuttr  aUa)  forwarded  to  the  defendants  ou  that  .day,  being  Saturday, 
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ibr  their  usei  di?ers  bank  notes  maed  by  the  defendants  ibrpayment  on  demand 
of  divers  sums  amounting,  to  wit,  to  500/.,  also  other  bank  notes,  d&c,  (mention- 
ing the  amount  of  bank  notes  of  different  bankers  failing  within  the  description 
agreed  upon,)  which  said  sums  collectively  amoanted  to  1964/.  175«  Oi/.,  being 
all  thaA  in  the  week  preceding  had  came  to  the  plaintiffs'  possession ;  and  that 
the  defendants  had  received  the  same ;  the  defendants  promised  in  return,  ac- 
cording to  the  usage  aforesaid,  to  forward  on  or  before  the  Friday  then  next 
to  the  plaintiffs,  for  their  use,  all  the  bank  notes  issued  payable  on  demand 
by  the.  plaintifis,  as  bankers,  or  by  any  other  bankers  in  Cumbtrland  and 
Westmoreland,  or  either  of  then,  which  should  then  be  in  .the  defendants'  pos- 
session ;  or  if  the  same  should  not  be  payable  for  sums  amounting  to  1964/. 
17s.  OdL,  to  forward  on  such  Friday  or  other  earlier  day,  together  with 
such  notes,  if  any,  to  the  plaintiffs,  a  bill  drawn  by  the  defendants  npon  bank- 
ers in  Xiondon  for  payment  of  the  difference  between  the  amonnt  and  the 
1964/.  174.  Od.  to  the  plaintiffs  or  their  order,  or  to  the  order  of  the  plaintiA 
20  days  after  date,  the  same  being  dated  on  the  7\t§9day  preceding  the  JW- 
day ;  or  if  no  such  bank  notes  should  be  in  the  defendants'  possession,  to  for- 
ward on  the  same  Friday,  or  other  earlier  day,  to  the  plaintiffs  a  bill  drawn 
and  dated  as  last  aforesaid  for  the  said  1964/.  17i.  Od.  And  then  it  alleged, 
as  a  breach,  that  although  on  or  before  such  Friday,  divers  bank  notes  as  last 
aforesaid  were  in  the  defendants'  possession,  yet  the  defendants  did  not  nor 
would  on  or  before  that  Friday,  or  afterwards,  forward  to  the  plaintiffs,  or 
to,any  other  for  their  use,  all  those  bank  notes  or  any  part  thereof,  or  any 
other  bank  notes,  or  a  bill  for  the  said  1984/.  175.  (k/.  or  any  part  thereof. 
There  was  another  special  count  laying  the  promise  more  shortly :  and  other 
common  counts  upon  an  ifideintati  assumpserunt  for  money  paid,  money  had 
and  received ,  and  upon  an  account  stated.  To  all  which  the  defendants  pleaded, 
1st,  the  general  issue  ;  Sdly,  that  after  the  making  of  the  promises  in  the  decla- 
ration mentioned,  and  before  the  exhibiting  of  the  plaintiff's  bill,  to  wit,  on  the 
1st  of  June,  1806,  the  defendants  became  bankrupts,  within  the  statutes,  d&c. ; 
and  that  the  several  causes  of  action  accrued  to  the  plaintifis  before  the  said 
bankruptcy ;  3diy,  the  defendants  pleaded  a  special  plea  of  their  bankruptcy  ; 
in  which  it  was  averred,  that  after  the  causes  of  action  stated  in  the  declare* 
tion,  and  after  the  expiration  of  20  days  and  3  days  from  the  times  mentioned 
in  the  first  and  2d  counts  to  have  been  appointed  for  dates  of  the  bills  of 
exchange  therein  mentioned,  and  which  were  to  be  forwarded  by  the  defend- 
ants as  therein  mentioned,  and  after  the  times  when  those  bills  of  exchange 
according  to  their  tenor  and  effect  Would  have  been  due  and  payable,  the 
defeudants  became  and  were  bankrupts  within  the  intent  and  meaning  of  the 
statutes,  &c. :  and  so  proceeded  to  shew  by  formd  averments,  that  they  be- 
came bankrupts,  and  obtained  their  certificates :  concluding  that  the  causes 
of  action  accrued  to  the  plaintiffs  against  the  defendsnts  before  the  time,  and 
more  than  23  days  before  the  time^  when  they  so  became  bankrupts  as  afore- 
said.    To  these  special  pleas  the  plaintiffs  demurred  generally. 

This  case  first  came  oki  to  be  argued  in  the  last  term,  before  the  last  special 
plea  of  bankruptcy  was  added.  But  when  in  the  course  of  the  argument  apon 
the  general  question,  whether  the  plaintiffs  could  waive  their  claim  as  for  a 
debt  arising  upon  the  contract,  and  sue  for  damages  as  for  a  tort  in  the  breach 
of  it,  and  thus  avoid  the  effect  of  the  defendants'  certificates,  stress  was  laid 
upon  its  not  appearing  distinctly  but  that  the  bankruptcy  might  have  happened 
before  the  expiration  of  the  20  days  and  3  days  of  grace,  for  which  the  bill  for 
the  weekly  difference  was  to  be  given  :  during  which  time  the  defendants  might 
be  considered  as  entitled  to  a  credit  sub  modo ;  (though  it  was  observed,  that 
the  general  plea  of  bankruptcy  stated  the  eauses  of  action  to  have  accrued  to 
the  plaintiffs  before  the  bankruptcy  of  the  defendants :)  the  Court  to  avoid  all 
doubt,  gave  leave  to  amend  by  adding  the  special  plea  of  bankruptcy  which 
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was  warranted  by  the  facts  of  the  citoe.  It  now  came  on  to  be  argued  diatincdy 
upon  the  general  question. 

Holroydy  for  the  plaintiffs,  contended,  that  the  breach  of  contract  set  forth 
in  the  declaration,  for  which  they  sought  to  recoter  a  compensation  in  damages, 
did  not  constitute  a  debt  proveable  under  the  defendants'  commission  at  the  time 
of  their  bankruptcy.  But  that  though  the  plaintiiTs  might  have  treated  their 
claim  as  a  debt;  yet  this  was  one  of  the  many  ca«es  where  the  party  has  an 
option  to  waive  his  claim  as  a  debt,  and  proceed  to  recover  the  amount  in  dam- 
ages, as  for  a  tort :  like  as  in  Goodtitk  v.  Norths  Doogl.  564,  where  a  plea  of 
bankruptcy  and  certificate  was  held  to  be  no  bar  to  an  action  of  trespass  for 
mesne  profits ;  though  it  was  admitted,  that  it  would  have  been  to  an  action  for 
use  and  occupation  ;  taking  the  rent  there  as  the  certain  measure  of  damages. 
And  the  same  principle  was  established  in  Utter$an  v.  Vernon,  3  Terra  Rep. 
539,  and  4  Term  Rep.  570,  and  again  in  Parker  v.  Norton,  6  Term  Rep.  695. 
In  Utterson  v.  Vernon  and  others,  Assignees  of  Tyier,  the  plaintiff  had  lent 
stock  to  the  bankrupt  before  her  bankruptcy,  which  was  to  be  replaced  on  re- 
quest ;  and  no  request  having  been  made  before  the  bankruptcy,  it  was  held 
that  he  could  not  prove  his  debt  under  the  commission ;  and  yet  there  the  sum 
due  was  capable  of  being  ascertained  by  reference  to  the  value  of  the  stock  at 
the  time  of  the  bankruptcy  :  but  the  Court  considered  it  only  as  a  breach  of 
contract  for  which  the  party  was  to  be  recompensed  in  damages.  Here  then 
if  the  plaintiffs  can  make  out  their  claim  to  rest  in  damages,  as  for  a  breach 
of  contract,  they  are  not  bound  to  treat  it  as  a  debt,  however  certain  the  mea- 
sure of  damages  may  be.  The  agreement  was  not  only  for  the  sending  of  the 
defendants'  own  notes  to  them,  but  the  notes  of  other  persons  also ;  and  they 
were  not  debtors  for  the  amount  to  the  plaintiffs,  but  the  defendants  were  to  re- 
turn to  the  plaintiffs  the  notes  of  the  latter,  and  those  of  other  Cumberland  and 
Westmoreland  bankers,  on  or  before  a  future  day,  all  which  the  plaintifi 
would  have  been  bound  to  receive ;  and  it  was  only  in  case  of  any  deficiency 
of  such  notes  to  be  returned  that  the  defendants  were  to  give  a  bill  payable 
infuturo  for  such  deficiency.  iVon  constat  that  the  defendants  had  not  bank- 
ers' notes  in  their  hands  at  the  time  of  the  action  brought,  which  th^y  ought 
to  have  returned  to  the  plaintiffs ;  and  therefore  the  cause  of  action  is  not 
merely  for  the  not  giving  the  plaintiff  a  bill  of  exchange  for  the  difference, 
but  for  not  returning  the  notes  and  giving  the  bill  for  the  balance ;  and  the 
payment  by  such  notes  would  have  been  good,  though  the  notes  were  worth 
nothing.  The  cases  of  Mussen  v.  Price,  4  East,  147;  MtUer  v.  8haw,  ib.  149, 
and  Button  v.  Solomonson,{a)  do  indeed  shew  that  where  goods  are  to  be  paid 
for  by  a  bill  at  a  certain  credit,  after  the  period  of  credit  is  expired,  indebitatus 
assumpsit  will  lie;  Und  therefore  it  must  be  admitted,  that  indebitatus  assump^ 
sit  would  have  lain  after  the  33  days  in  this  case ;  but  still  the  party  may  elect 
to  treat  it  as  a  breach  of  contract,  and  bring  his  action  for  damages,  and  if  he 
do,  the  certificate  is  no  bar ;  for  no  such  bill  having  been  given,  the  plaintiflb 
may  rest  upon  the  promise  to  send  a  bill  payable  in  futuro ;  but  such  a  pro- 
mise is  not  proveable  as  a  debt :  and  the  stat  7  Geo.  I .  c.  31 .  s.  I ,  is  confined  to 
debt  on  bonds,  bills,  and  notes,  and  other  personal  written  securities,(6)  paya- 
ble «n/ti^uro,' which  are  made  proveable  under  a  commission  of  bankrupt. 

Richardson,  contra^  was  stopped  by  the  Court. 

Lord  Ellenborouoh,  C.  J.  When  a  bankrupt  is  discharged  by  his  cer- 
tificate from  a  debt  in  one  form,  how  can  be  charged  by  the  creditor  in  another 
form  of  action  for  ihe  same  debt.  This  is  subatantially  the  subject-matter  of 
a  debt,  and  not  the  case  of  a  mere  breach  of  duty  for  which  the  plaintiflls 
could  have  declared  for,  or  recovered,  any  special  damage  ultra  the  debt  for 

(a)  3  Bog.  &,  Pull.  582,  and  vide  Brooke  v.  White,  1  New  Rep.  330. 

{b)  Vide  PartUno  v.  Dearlave,  4  East,  438,  and  Hoskina  v.  Duperoy,  9  East,  496. 
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which  the  bill  was  to  be  given.  And  could  not  the  defendants  have  paid  the 
money  into  Court?  The  pri?ilege  of  returning  other  bills  in  payment  of  the 
defendants'  bills  before  sent  to  them  by  the  plaintiffs  was  a  stipulation  in  favour 
of  the  defendants.  The  transaction  is  this;  the  plaintiffs  send  to  the  defend- 
ants  notes  of  their  own  and  of  other  bankers  to  a  certain  amount,  which  con- 
stitutes a  debt  against  them;  against  which  the  defendants  mav  exchange 
other  notes  of  the  plaintiflb  and  of  other  bankers  in  reduction  of  the  balance : 
bat  if  the  defendants  do  not  make  any  such  return,  they  must  be  considered 
as  having  turned  the  notes  sent  by  the  plaintiffs  into  cash,  and  they  conse* 
quently  remained  debtors  for  the  amount,  and  are  chargeable  as  such. 

Gbosb,  J.  The  not  sending  a  bill  for  the  balance  was  nothing  more  than 
the  neglect  or  refusal  to  pay  that  which  was  a  debt  against  the  defend ants*in 
the  manner  which  by  the  agreement  they  were  privileged  to  do  :  as  much  as 
was  not  paid  in  the  stipulated  manner  remained  as  a  balance  of  debt  due  to 
the  plaintiffs. 

Le  Blanc,  J.  This  was  only  a  debt  payable  in  a  particular  way,  if  the 
party  availed  himself  of  the  agreement  to  do  sa 

Batlet,  J.  The  amount  of  the  sum  which  the  plainti&  would  have  a 
right  to  demand  in  any  case  for  a  breach  of  the  agreement  would  be  liquidated 
damages.  Supposing  the  defendants  had  bad  notes  which  they  might  have 
returned,  but  did  not  choose  to  return  them,  would  they  not  still  be  debtors 
for  the  amount  of  those  which  they  had  received  1 

Judgment  for  the  Defendants. 


Wbitehouse  and  Others,  Assignees  of  Townsend,  a  Bankrupt, . 
V.  J.  Frost  and  L.  Frost,  Dutton,  and  Bancroft. 

12  £ait,  614.    July  6, 1810. 

•tf.  hiTing  40  toBi  of  oil  Mcored  in  tfao  same  cistern,  sold  10  tons  to  B.  and  received  the 
price,  and  B,  sold  the  same  to  C  and  took  his  acceptance  for  the  price  at  four  months, 
and  gave  him  a  written  order  for  delivery  on  .^.,  who  wrote  and  signed  his  acceptance 
upon  the  said  order ;  but  no  actual  delivery  was  made  of  the  10  tons,  which  continued 
mixed  with  the  rest  in  A.'s  cistern  ;  yet  held,  that  this  was  a  complete  sale  and  deliverv 
in  law  of  the  JO  tons  by  B,  to  C;  nothing  remaining  to  be  done  on  the  part  of  the  seU 
ler,  though  as  between  him  and  Ji.,  it  remained  to  be  m^^iired  off:  and  therefbre,  that 
the  seller  could  not  upon  the  bankruptcy  of  the  buyer,  before  his  acceptance  became 
due,  countermand  the  measuring  off  and  delivery  in  fact  of  the  then  buyer :  nor  were 
the  goods  in  transitu,  so  as  to  enable  the  seller  to  stop  them. 

IN  trover  to  recover  the  value  of  some  oil  the  property  of  the  bankrupt, 
which  was  tried  at  Lancaster  in  March  last,  a  verdict  was  found  for  the  plain- 
tifis  for  390/.,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  plaintiffs  are  assignees  of  JbAn  TWnscn^,  late  a  merchant  at  Liverpool: 
the  two  Frosts  are  merchants  and  partners  in  Liverpool ;  and  the  other  de- 
fendants Button  and  Bancroft  are  also  merchants  and  partners  in  the  same 
town.  On  the  7th  of  February,  1809,  Townsmd  purchased  from  the  defend- 
ants J,  and  L,  Frost  10  tons  of  oil  at  2^L  per  ton,  amounting  to  390/.,  for 
which  Tawnsend  was  to  give  his  acceptance  payable  4  months  after  date ;  and 
a  bill  of  parcels  was  rendered  to  Townsend  by  the  Frosts,  a  copy  of  which  is 
as  follows— "  Ztvei^Qo/,  7th  jPe6.  1809— Mr.  ybAn  Townsend,  bought  of /. 
and  L.  Frost,  ten  tons  Greenland  whale  oil  in  Mr.  StanifortKs  cisterns,  at 
your  risk,  at  39/. £390 

Cr. 

1809.    Feb.  14.    By  acceptance jf390 

For  J.  and  X..  F.  Wm,  Pemberton." 

The  said  10  tons  of  oil  at  the  time  of  this  purchase  were  part  of  40  tons  of 
oil  lying  in  one  of  the  cisterns  in  the  oil  bouse  at  Liverpool,  the  key  of  which 
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eiatern  was  in  the  custody  of  the  other  defendants  Dumn  and  Bmurtft^  who 
had  before  that  time  purchased  from  Jl  R>  and  J.  Freme  of  Liverpool,  mer- 
chants, the  said  40  tons  of  oil  in  the  same  cistern  :  and  upon  such  purchase 
received  from  the  Frtmes  the  key  of  the  cistern.  Afterwards,  Duiion  and 
Bwtcro/t  sold  10  of  the  40  tons  they  had  so  bought  (being  the  10  Urns  in 
question)  to  the  defendants,  the  FtomH;  who  sold  the  same  in  the  manner 
before  stated  to  TWjuskcL  On  the  7th  of  Feb.  the  day  on  which  Tomnsend 
bought  the  10  tons  of  oil,  he  recei? ed  from  the  defendants  Frosts  an  order  on 
Duitan  and  Bmneroft,  who  held  the  key  of  such  cistern,  they  having  other 
interest  therein  as  aforesaid,  to  deliver  to  him  Townsend  the  said  10  tons  oi 
oil :  a  copy  of  which  is  as  foJlows^^''  Messrs.  Dutiom  and  Bancroft^  please  to 
deliver  the  bearer,  Mr.  John  Toumsend,  10  tons  Gremlamd  whale  oil,  we  pur- 
chased from  you  8th  Nov.  last.  (Signed)  J.  and  L.  Frost"  The  order  was 
taken  to  Dutton  and  Bancroft  by  TWnsdii^  and  accepted  by  them  upon  the 
face  of  the  order  as  follows;  "  1609..  Accepted  14th  Feb.  Dutton  and  Ban^ 
eroft"  Townsend,  according  to  the  terms  of  the  bill  of  parcels,  namely,  on 
the  I4th  of  Feb,  1809,  gave  to  the  defendants  Frosts  his  acceptance  for  the 
amount  of  the  oil,  payable  4  months  after  date ;  bnt  which  acceptance  has  not 
been  paid.  Townsend  never  demanded  the  oil  from  Dutton  and  Bancr^, 
who  had  the  custody  of  it.  The  oil  was  not  subject  to  any  rent ;  the  original 
importer  having  paid  the  rent  for  12  months  and  sold  it  rent  free  for  that  time, 
which  was  not  expired  at  Toumsend* s  bankruptcy.  On  the 23d  of  May  1809, 
about  3  months  after  the  purchase  of  the  10  tons  of  oil,  a  commission  of  bank- 
rupt issued  against  Townsend,  under  which  he  was  duly  declared  a  bankrupt, 
and  the  plaintiffs  appointed  his  assignees^  At  the  time  of  the  purchase,  and 
also  at  the  time  of  Townsend  *s  being  declared  a  bankrupt,  the  oil  was  lying 
in  the  cistern  mixed  with  other  oil  in  tlie  same :  add  some  time  afterwards  the 
defendants  refused  to  deliver  the  same  to  the  plaintiff,  notwithstanding  a  de- 
mand was  made  for  the  same  by  the  assignees,  and  a  tender  of  any  charges 
due  in  respect  thereof.  When  the  whole  of  the  oil  lying  in  any  of  the  cis- 
terns of  the  oil  house  is  sold  to  one  person,  the  purchaser  receives  the  key  of 
the  cistern  ;  but  when  a  small  parcel  is  sold,  the  key  remains  with  the  original 
owner ;  and  the  purchaser  is  charged,  in  proportion  to  the  quantity  of  oH  sold, 
with  rent  for  the  same,  until  delivered  o^t  of  the  oil  house ;  unless  such  rent 
be  paid  by  the  original  importer,  as  was  the  fact  in  the  present  case.  If  the 
plaintiffs  were  entitled  to  recover  the  verdict  was  to  stand :  if  noc,  a  nonsuit 
was  to  be  entered. 

There  was  a  similar  action  by  the  same  plaintiffs  against  J.  R.  jFVeme  and 
J,  Freme,  Dutton  and  Bancroft,  the  circumstances  of  which  were  in  substance 
the  same. 

Js.  Clarke,  for  the  plaintifis,  contended,  that  there  was  such  a  constructive 
delivery  of  the  10  tons  of  oil  to  the  bankrupt  before  his  bankruptcy,  as  was 
sufficient  to  vest  the  property  of  it  in  him.  The  oil  was  at  the  time  in  the 
hands  c»f  third  persons,  who  had  the  key  of  the  warehouse ;  and  therefore  the 
vendors  could  not  make  an  actual  or  manual  delivery  of  it,  or  of  the  key  of 
the  warehouse  but  they  did  that  which  was  equivalent :  for  they  gave  to  Toum- 
send  an  order  of  delivery  upon  their  immediate  vendors,  who  continued  to  re- 
tain the  actual  custody  of  it  blended  with  the  remainder,  their  own  property ; 
and  by  their  acceptance  of  that  order,  they  must  be  taken  to  have  agreed  to 
hold  the  10  tons  as  bailees  of  the  vendee.  In  JSt^^  v.  MtneU,  11  East,  217, 
Lord  Elknborongh  said,  that  "  every  thing  having  been  done  by  the  sellers 
which  lay  upon  them  to  perform,  in  order  to  put  the  goods  in  a  deliverable 
state  in  the  place  from  whence  they  were  to  be  taken  by  the  buyers,  the  goods 
remained  there  at  the  risk  of  the  latter :"  and  that  distinguishes  this  case  from 
Hanson  v.  Meifer,{a)  where  the  vendor  gave  a  note  to  the  vendee  addressed  to 

(a)  6  East,  614,  and  vide  Zogury  r.  FmmeU,  3  Caaiipb.  N.  P.  Cas.  240. 
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Uieware&ou8&»keeper,  direodiighimtof0€t^  and  deliver  to  the  vendee  all  his 
starch :  there,  something  remained  to  be  done,  namely,  the  weighing  by  the 
warehouse-keeper,  belore  the  property  passed.  But  here,  it  is  expressly  stated 
in  the  bought  and  sold  note  of  the  7th  of  Feb.  that  the  10  tons  in  Mr.  Stani" 
forihs  cistern  were  ai  the  risk  of  Ttfwnsend,  the  purchaser.  So  in  Harman 
and  Others^  Assignees  of  Dudley ,  a  Bankrupt  v.  Anderson,  2  Camp.  5243, 
the  purchaser  of  goods  having  received  from  the  vendor  an  order  for  the  deli- 
very of  them  addressed  to  the  wharfinger  in  ^whose  warehouse  the  goods  lay, 
the  lodging  of  such  order  with  the  wharfinger  by  the  purchaser  was  held  by 
this  Court  to  be  a  complete  delivery  to  him,  so  as  to  take  away  the  vendor's 
r^rht  to  stop  the  goods  in  transitu.  And  in  Chaplin  v.  Rogers,  1  East,  192, 
which  was  the  case  of  a  sale  of  a  haystack,  Lord  Kenyan  said,  ''  where  goods 
are  ponderous  and  incapable  of  being  handed  over  from  one  to  another,  there 
need  not  lie  an  actual  delivery,  but  it  may  hie  done  by  that  which  is  tanta^ 
mount  such  as  the  delivery  of  the  key  of  a  warehouse  in  which  the  goods  are 
lodged,  or  by  delivery  of  other  indicia  of  property."  And  Elmore  v.  Stone, 
1  Taunt.  458,  is  strong  to  the  same  eifect ;  for  there  the  agreement  of  the 
vendor  himself  to  keep  the  horses  at  Kvery  which  he  had  sold  to  the  vendee 
was  hetd  to  be  a  sufficient  delivery  to  take  the  oase  out  of  the  statute  of  frauds. 
[Lord  Ellenborough,  C.  J.  The  general  doctrine  will  not  be  disputed,  that 
there  may  be  a  symbolical  delivery  of  goods.(l)  It  was  lately  held  in  a  case 
in  the  House  of  Lords,  that  there  might  be  an  executed  delivery  of  goods 
without  any  change  of  place  of  them.  The  only  argument  I  presume  will  be, 
that  the  10  tons  of  oil,  before  they  were  measured  out  from  the  whole  quanti* 
ty,  were  not  in  a  deliverkble  state,  and  that  till  that  was  done  they  were  not 
capable  of  delivery  :  I  do  not  mean  to  say,  what  the  value  of  that  argument  is.] 
The  drawing  of  that  off  from  the  rest  was  not  to  be  the  act  of  the  vendors, 
but  of  the  vendee ;  and  that  is  the  distinction,  that  nothing  here  remained  to 
be  done  by  tho  vendors. 

Scarlett,  contra,  relied  on  the  circumstances,  that  the  10  tons  till  measured 
off  were  not  in  a  deliverable  state  in  fact,  and  if  so  there  could  not  be  a  sym- 
bolical delivery  of  them.  No  specific  10  tons  were  vested  in  the  Frosts,  and 
therefpre  none  such  could  be  conveyed  to  the  bankrupt :  in  such  a  case  the 
measuring  off  must  of  necessity  precede  the  vesting  of  the  property.  [Chose, 
J.  Supposing  a  third  person  had  taken  the  whole  40  tons  tortiously,  could 
not  the  vendee  have  brought  his  action  of  trover  for  the  10  tons.]  As  against 
a  Wrong-doer  perhaps  the  Court  would  not  regard  the  actual  condition  of  the 
property.  But  suppose  90  of  the  tons  were  tortiously  taken,  how  could  it  be 
told  whether  the  10  which  remained  were  or  were  not  the  specific  tons  belong- 
ing to  the  vendee.  [Le' Blanc,  J,  The  same  objection  might  be  made  if  the 
vendee  bad  paid  for  the  10  tons.  Lord  Ellenborough,  C.  J.  Suppose  the 
whole  had  been  distrained  for  rent  due  from  Dutton,  and  Bancroft,  whose 
share  would  cover  the  rent,  and  Townsend  had  brought  replevin,  and  recovered ; 
would  the  sheriff  have  to  measure  out  the  10  tons  ?  I  throw  it  out  for  con- 
sideration :  perhaps  he  would  incidentally  have  the  power  of  dividing  it,  the 
quantity  being  certain.  It  is  a  different  case  where  the  goods  remain  in  the 
same  hands,  as  the  bailee  of  the  vendee,  or  as  the  original  seller  :  in  the  for- 
mer case  the  vendor  holds  them  in  a  new  character.]  Here  there  was  nothing 
to  discriminate  the  specific  10  tons  from  the  rest. 

Lord  Ellenborough,  C.  J.  This  case  presents  a  difference  from  the  ordinary 
cases  which  have  occurred,  where  the  sale  has  been  of  chattels  in  their  nature 
several,  and  where  the  transfer  of  the  property  from  the  vendor  by  means  of 
as  order  for  delivery  addressed  to  the  wharfinger,  or  other  person  in  whose 

(1)  Vide  WUkts  (^  ol.  v.  Ferri»^  6  Jobas.  335. 
Vol.  VI.  T7 
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keeping  they  were,  and  accepted  by  him,  has  been  he]d  to  be  e<|aivalent  to  an 
actual  delivery ;  the  goods  being  at  the  time  capable  of  bemg  delivered. 
Here,  however,  there  is  this  distiogaishing  circumstance,  that  the  10  toD»of 
oil  till  measured  off  from  the  rest  was  not  capable  of  a  separate  delivery ;  and 
the  question  is,  whether  that  be  a  distinction  in  substance  or  in  semblance 
only.  The  whole  40  tons  were  at  one  time  the  property  of  Dutttm  and 
Bancroft f  who  had  the  key  of  the  cistern  which  contained  them ;  and  they 
sold  10  tons  to  the  JV05I5,  who  sold  the  same  to  Townstndf  the  bankrupt,  and 
gave  him  at  the  same  time  an  order  on  Duti&n  and  Bancroft  for  the  delivery 
to  him  of  the  10  tons.  To  that  order  Duiton  and  Ba$uroft  attorn,  as  I  may 
say ;  for  they  accept  the  order,  by  writing  upon  it  "  accepted,  14th  of  jFV6. 
1809,"  and  signing  their  names  to  it.  From  that  moment,  they  became  the 
bailees  of  Townsend  the  vendee :  the  goods  had  arrived  at  their  journey's  end, 
and  were  not  in  transitu  :  all  the  riglit  then  of  the  sellers  was  gone  by  the 
transfer,  and  they  could  no  longer  controu]  that  delivery  to  which  they  had 
virtually  acceded  by  means  of  their  order  on  Dutton  and  Bamcrofty  accepted 
the  latter.  The  question  of  stopping  in  transitu  does  not  arise,  taking  the 
Frosts  to  be  the  original  sellers,  as  between  them  and  the  bankrupt;  the  oil 
had  never  been  in  the  hands  of  the  Frosts  :  they  only  asugned  a  right  to  it  in 
the  hands  of  the  common  bailees,  which  before  had  been  assigned  to  them; 

Grose,  J.  There  can  be  no  doubt  that  at  the  time  of  Townsend  's  bankruptcy 
the  10  tons  of  oil  in  the  cistern  were  at  the  risk  of  the  bankrupt.  All  the  de» 
livery,  which  could  take  place  between  these  parties,  had  taken  place.  Duitom 
and  Bancroft,  who  had  the  custody  of  the  whole  in  their  cistern,  had  accepted 
the  order  of  the  sellers  for  the  delivery  to  the  bankrupt,  and  it  only  remained 
for  Townsend  together  with  Dutton  and  Bancroft  to  draw  off  the  10  tons  from 
the  rest. 

Le  Blanc,  J.  Dutton  and  Bancroft  had  sold  the  ten  tons  of  oil  in  question, 
(which  wa:^  part  of  a  larger  quantity,  the  whole  of  which  was  under  their  lock 
and  key)  to  the  Frosts,  who  sold  the  same  to  Townsend;  and  there  is  no  claim 
on  the  part  of  the  defendants  Dutton  and  Bancroft  to  detain  the  oil  for  ware- 
house rent.  The  Frosts  never  had  any  other  possession  of  the  oil  than  through 
Dutton  and  Bancroft ;  but  they  gave  to  Townsend  an  order  on  these  latter  to 
deliver  it  to  him ;  and  after  the  acceptance  of  that  order  Dutton  and  Bancroft 
held  it  for  his  use.  But  something,  it  is  said,  still  remained  to  be  done,  namely, 
the  measuring  off  of  the  10  tons  from  the  rest  of  the  oil.  Nothing  however 
remained  to  be  done  in  order  to  complete  the  sale.  The  objection  only  applies 
where  sodiething  remains  to  be  done  as  between  the  buyer  and  seller,  or  for 
the  purpose  of  ascertaining  either  the  quantity  or  the  price ;  neither  of  which 
remaioed  to  be  done  in  this  case ;  for  it  was  admitted  by  the  persons  who  were 
to  make  the  delivery  to  Townsend,  that  the  quantity  mentioned  in  the  order 
was  in  the  cistern  in  their  custody ;  for  they  had  before  sokl  that  quantity  to 
the  Frosts  of  whom  Townsend  purchased  it,  and  bad  received  the  price. 
Therefore,  though  something  remained  to  be  done  as  between  the  vendee  and 
the  persons  who  retained  the  custody  of  the  oil,  before  the  vendee  could  be  put 
into  separate  possession  of  the  part  sold,  yet  as  between  him  and  his  vendora 
nothing  remained  to  perfect  the  sale. 

Batlet,  J.  There  is  no  question  of  transitm  here :  the  goods  were  at  their 
journey's  end.  When  therefore  Dutton  and  Bancroft,  who  were  then  the 
owners  of  the  whole,  sold  10  tons  of  the  oil  to  the  Frosts,  those  10  tons  became 
the  property  of  the  Frosts ;  and  when  they  eold  the  smne  to  Dnonsend,  «nd 
gave  him  an  order  upon  Dutton  and  Bancroft,  for  the  deli^^ery  of  the  10  tons 
purchased  of  them,  the  effect  of  that  order  was  to  direct  Dutton  and  Bancroft 
to  consider  as  the  property  of  Townsend  the  10  tons  in  their  possession,  which 
before  was  considered  as  the  property  of  the  Frosts :  and  by  the  acceptance 
of  that  order,  Dutton  and  Bancroft  admitted  that  they  held  the  U  tons  for 
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T&wH8$nd,  ifl  ht0  property,  and  he  lutd  «  right  to  go  and  take  it,  withoot  the 
interference  of  the  Dr^^t, 

Pofltea  to  the  Plaiiitifi8.(  1)(3) 


Havelock  v.  Geddes. 

t*2  East,  622.    July  7, 1810. 

Upon  a  writ  of  error,  proseeatad  by  the  party  io  peraon,  to  roTeraa  an  outlawry  in  a  oivU 
action,  for  a  common  law  error,  the  recogoizanca  of  bail  ia  to  be  taken  in  the  conirooa 
alteraative  form,  to  pay  the  coodemnatioo  money  or  render  the  principal,  and  not  abso- 
lutely to  pay  the  condemnation  money,  aa  in  ca^e  of  reversala  of  outlawry  upon  tha 
Stat.  31  Eliz.  c.  3,  for  want  of  proclamations,  or  upon  the  atat.  4  &>  5  W.  &  M.  c.  18. 
a.  3,  on  appearance  by  attorney  and  by  motion. 

THE  plaintiff  sued  the  defendant  by  origipal,  and  made  an  affidavit  of  debt ; 
and  the  defendant  having  been  outlawed  afterwards  caroe  in,  and  brought  a 
writ  of  error  to  reverse  the  outlawry,  and  assigned  aa  error  in  fact,  that  he 
was  beyond  sea  at  the  time  of  the  outlawry ;  which  fact,  on  issue  joined,  was 
found  for  him  by  the  jury  :  and  on  Wednesday  the  30th  of  May,  in  the  last 
term,  being  personally  present  in  court,  and  having  brought  in  the  postea,  he 
prayed  by  his  counsel,  that  the  judgment  of  the  outlawry,  pronounced  against 
him  in  this  cause,  might  be  reversed.  This  was  opposed  on  the  part  of  the 
plaintiff,  because  the  defendant's  bail  would  not  enter  into  a  recognizance  to 
satisfy  the  condemnation  money,  as  required  bj  the  stat.  31  Eliz.  c.  3,  but 
only  into  the  common  recognizance  of  bail,  which  gives  them  the  option  to 
render  their  principal :  and  the  question  was,  whether  such  a  recognizance  of 
bail  were  sufficient  to  entitle  the  defendant  to  the  judgment  of  reversal.  In 
support  of  that 

Marryat  and  Abbott  shewed  these  reasons  to  the  Court.  The  defendant . 
does  not  seek  to  reverse  the  outlawry  for  any  defect  of  proclamations,  and 
therefore  he  does  not  want  the  aid  of  the  stat.  31  Eliz.  c.  3,  which  requires 
him  not  only  to  put  in  bail  to  appear  and  answer  to  the  plaintiff,  but  also  to 
satisfy  the  condemnation  money,  before  the  outlawry  is  reversed  for  want  of 
any  proclamation  required  by  that  statute.  Neither  does  he  appear  by  attor- 
ney, and  move  the  Court  upon  the  stat.  4  d&  5  W.  d&  M.  c.  18.  s.  3,  to  reverse 
the  outlawry  ;  but  he  prays  such  reversal  in  person,  on  account  of  a  common 
law  error  in  fact,  found  for  him  :  and  neither  of  these  statutes  subject  the  party 
to  any  new  imposition  to  which  he  was  not  liable  at  common  law,  and  where 
he  does  not  claim  the  conditional  benefit  of  either.  Before  the  passing  of  the 
stat.  31  Eliz.  there  is  no  entry  in  the  books  of  requiring  bail  on  the  reversal  of 
an  outlawry  by  writ  of  error,  or  suggestion  entered  on  the  roll,  or  by  plea. 
Netus  lib.  Intras.  78.  79.  Co.  Entr.  689.  et.  seq.  Rast.  Entr.  285,  b.  286,  a. 
287.  Error  in  Outlawry,  pi.  2, 4, 5,6  &  7,  which  latter  were  subsequent  to  the 
stat.  6  H.  8.  c.  4,  as  being  reversals  for  want  of  proclamations,  but  prior  to  the 
81  Eliz.  And  though  pending  the  proceedings  iq  sereral  of  these  cases 
manncaptors  are  found,  who  undertake  to  surrender  their  own  bodies  if  the 
party  outlawed  do  not  attend  the  court  from  day  to  day,  as  day  is  given  to  him ; 
yet  no  recognizance  of  bail  is  entered  to  the  action  upon  the  reversal.  And 
there  is  no  instance  in  any  of  the  modern  precedents,  where  a  party  has  prose- 
cuted his  writ  of  error  in  person,  (and  not  by  attorney)  and  has  not  sought 
the  benefit  of  the  stat.  31  Eliz.,  that  a  recognizance  of  bail  as  required  by  that 

(1)  Vide  Lansing  ^al.  ▼.  Turner  ^  al.  2  Johns.  13. 

(2)  [But  eee  contra,  Jiu$t»n  w.  Craven,  4  Taunt.  644.  1  Marsh,  4,  n.  White  r.  WiJUct, 
5  Taunt.  176.  Sk^pUy  v.  Datfie,  do.  617.  And  aee  Pritehett  t.  Jouet^  4  R.  860.  Buek 
▼.  Davie,  2  M .  4b  S.  397.  McDonald  t.  Hewett,  15  Johns.  349.  Hague  v.  Porfar,  3  HiU. 
141.— W.] 
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statote  has  been  taken.  Hearne's  Pleader,  834/  contains  a  precedent  of  the 
reversal  of  an  outlawry,  for  the  insufficiency  of  the  return  to  the  writ  of  exi« 
gent,  without  bail :  and  that,  though  not  a  reversal  jipon  the  stat.  31  Eliz., 
must  have  been  subsequent  to  that .  statute,  because  it  mentions  the  date  ojf 
1646,  in  the  course  of  the  record  of  the  proceedings.  There  is  one  entry  in 
Brown'a  Ent.  359,  (2d  edit.)  of  a  reversal  of  an  outlawry  by  writ  of  error, 
without  bail :  and  another  (p.  361,)  where  the  outlawry  was  avoided  for  the 
insignificancy  of  the  words  in  the  return  to  the  exigent ;  in  which  the  recog- 
^nizance  of  bail  is  in  the  alternative,  to  render  in  execution,  or  pay,  and  not  to 
p^y  the  condemnation  money  at  all  events.  This  last  might  have  been  opon 
the  award  of  the  Court,  on  the  inspection  of  the  return  and  finding  it  bad. 
By  the  date  of  the  entries,  before  and  after,  it  should  seerft  that  these  were  be- 
tween the  Stat,  of  Eliz.  and  that  of  W.  &  M.  But  where  the  party  has  prose- 
cuted his  writ  of  error  for  want  of  proclamations  on  the  stat.  31  Elis.,  there 
the  recognizance  of  bail  has  been  taken  to  pay  the  condemnation  money : 
otherwise  not :  as  in  Lill.  Entr.  458,  and  461.  The  same  form  of^ecogni- 
zance  has  been  taken  where  the  party  has  availed  himself  of  the  provision  of 
the  stat.  4  &  5  W.  &  M.  to  appear  by  attorney.  In  Matthews  v.  Erho,  10  W. 
3.  1  Ld.  Ray.  349,  and  Carth.  459,  it  appeared  that  the  party  outlawed  was  a 
foreigner  who  never  waa  in  England ;  and  he  came  in  by  attorney  to  reverse 
the  outlawry,  without  bail ;  which  was  denied  :  but  the  Court  said,  that  he 
might  bring  a  weight  of  error  and  reverse,  the  outlawry  if  he  pleased.  The 
report  in  Carthew  says  he  was  compelled  to  bring  a  wirit  of  error,  and  put  in 
bail  to  the  action,  according  to  the  new  statute  (4  &  5  W.  &  M.)  and  then 
the  plaintiff  consented  to  the  reversal  of  the  outlawry.  There  he  did  not  ap- 
pear in  person.  SercoU  v.  Hans(m,{a)  in  H.  19  G.  2,  is  to  the  same  efiect. 
No  intervening  case  appears  in  print  till  Philips  r,  WarburUmf  Mich.  T.  1785, 
Imp.  Pract.  7th  edit.  611,  and  Bertoick  v.  Parkin,  E.  31  G.  3,(6)  in  both  of 

(a)  1  Wils.  3.    Vide  S.  C.  2  Stra.  1178.     Serecold  v.  Hamvson,  Bart,  and  1  8a)k.  496. 
(h)  Referred  to  by  Latortrue^  J.  in  MMthews  v.  Gihton^  8  East,  5S7. 
The  following  la  &  more  full  note  of  the  same  case  from  Mr.  SkQrV$  MS,  a  gentleman 
of  the  bar  at  that  period. 

Serecold  v.  Hampson,  M.  16  G.  2.  B.  R. 

Error  assigned,  that  the  party  was  beyond  sea  at  the  time  of  the  exigent  proclaimed  is 
sufficient.  ^ 

Hil.  16  G.  2.  On  reversal  of  the  outlawry  on  writ  of  error  for  such  error  assigned  io  a 
case  where  special  bail  was  required  on  the  original  action,  the  Court  will  direct  the 
recognizance  of  bail  in  answer  to  the  new  action  to  be  taken  in  'the  alternative,  to  pay 
the  condemnation  money,  or  render  the  principal,  and  not  absolutely  to  pay  the  con- 
demnation money. 

THIS  was  a  writ  of  error  to  reverse  an  outlawry.  The  error  assigned  was,  that  Sir  6. 
"Hampson  (the  plaintiff  in  error)  was  beyond  sea  tempore  profnul^ationis  of  the  exigent. 

Draper^  for  the  plaintiff  in  error,  cited  2  Ro).  Abr.  804.    Cro.  Jac.  464. 

Laeey,  for  the  defendant,  cited  2  Rol.  Rep.  11.    Co.  Lit.  259,  b.  ^1,  b. 

Curia.  It  has  been  determined  that,  as  to  the  whole  process  of  outlawry,  it  is  nol  ma* 
terial  in  the  assignment  of  error  to  shew  that  the  party  was  out  of  the  realm  duringthp 
whole  time ;  but  if  he  wero  abroad  at  the  time  of  the  exigent,  that  is  sufficient ;  for  that 
is  the  substance.  Skin.  16.  So  this  assignment  is  sufficient.  If  ^e  fact  were,  that  he 
was  within  the  realm  during  the  process  of  outlawry,  and  went  abroad  by  way  of  covin 
at  the  time  of  the  exigent,  thai  should  be  replied. 

The  outlawry  being  reversed,  it  came  now  before  the  Court  upon  the  question,  whether 
the  defendant  should  be  obliged  to  put  in  special  bail  ?  and  the  cases  cited  were  Lit.  Rep. 
301.  Salk.  496.  Carth.  459.  12  Mod.  545.  H^Ubraham  v.  Doley,  T.  13  W.  3,  and  a 
case  ih  C.  B.  when  first  WiUeSf  C.  J.  came  there,  where  it  was  resolved  that  special  bail 
should  be  put  in. 

Lie,  C.  J.  By  stat.  31  Elis.  c.  3,  bail  is  to  be  given  to  a  new  action,  and  to  satisfy  the 
^ndemnation  money  ivhefe  th^  reversal  is  for  want  of  proclamation ;  but  here  the  sb- 
sicnment  of  error  is,  that  the  defendant  was  beyond  the  pea  at  the  time,  And  not  for  want 
of  proclamation.    There  is  no  case  cited  where  bail  may  not  be  taken  on  reveraaJ  of  aa 
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which  the  reoogoizanoe  of  bail  was  taken  to  taswer  the  eobdenmatioD  money 
only,  and  not  in  the  alternatit e,  to  pay  ii  or  render  the  body.  But  it  does  not 
appear  whether  thoee  outlawries  were  reversed  for  want  of  proclamations,  on 
the  Stat.  31  £liz.  And  the  only  other  omo  is  Maiiktws  v.  Gibson,  8  East,  627, 
which  came  on  upon  motion,  and  where  it  seems  to  have  been  taken  for  grant- 
ed,  that  the  point  was  established  in  the  two  last'mentioBed  cases  which  were 
referred  to.  The  statute  of  W.  &  M«  was  made  for  facilitating  reversals  of 
outlawries,  which  wiU  not  be  answered  l^y  imposing  the  necessity  of  a  higher 
security  of  bail  in  a  case  where  at  cooamon  law  the  party  was  not  liable  to 
such  a  requisition ;  and  the  Court  will  not  in  their  discretion  impose/ an  obli- 
gation upon  the  bringing  of  a  writ  oi  euo9  at  common  Jaw,  which  is  not  im- 
posed by  the  sutote.*  Here  the  defendant  came  in  and  offered  to  surrender , 
though  by  the  indulgence  of  the  plaintiff  he  was  not  committed  to  custody ; 
but  he  attends  the  court  in  person  from  day  to  day  givei^  to  him,  and  therefore 
is  in  eflfect  in  custody,  being  within  the  instant  reach  of  the  process  of  the 
court.  And  he^asks  no  indulgence,  or  conditional  benefit  given  by  statute, 
but  only  insisU  on  his  common  law  right  to  shew  that  the  first  aaion  was  erro- 

outlawry  for  other  cauM  than  that  in  the  atat.  31  Eliz.  By  the  caa e  in  Salk.  it  doea  not 
appear  what  the  aaaignment  of  error  waa,  but  there  ipecial  hail  was  taken.    But  tl^e  caae 


of  WWnaham  and  Do/ey,  which  I  cited  from  a  manuscript  note,  hut  which  is  reported  in 
cases  in  King  fVilUum's  time,  (12  Mod.  545)  fully  warrants  the  requiring  special  bail :  for 
there  it  was  held,  that'the  stat.  31   Eli^.  only  related  to  error  for  want  or  proclamation, 


and  in  that  ooae  only  that  statoto  reqoirea  bail ;  bat  yet  though  the  statute  did  not  eitend 
to  the  caae  then  before  ths  Court  which  waa  [  ]^  they  ordered  bail  to  be  taken  to  ren* 
der  the  body  or  answer  the  condemnation  money.  But  we  are  now  upon  the  sut.of  King 
Wm.  4  &  5  W.  &  M.  c.  18,  which  plainly  supposes  a  power  in  the  Court  to  order  special 
bail  where  it  is  required  in  the  original  action  j  for  it  says,  the  defendant  may  appear  by 
attorney  and  roYtfrae  the  outlawry  in  all  caaea,  except  where  special  kaiCshail  ke  ordered 
hf  the  Court,  X^erefore,  when  it  appeara  in  the  original  action,  t^t  the  plaintiff  waa 
entitled  to  have  special  bail,  the  Court  is  fully  authorized  to  order  it,  as  upon  the  aom- 
meocement  of  a  new  action.  Nor  are  we  orecluded  by  the  late  statute,  12  G.  1,  by  which 
the  affidavit  of  the  debt  to  hold  to  special  nail  must  be  filed  before  the  process  issues  :  be« 
cause  here  cannot  he  a  compliance  with  it;  nor  is  there  any  writ  to  issue;  but  we  haTe 
it  in  our  power  to  order  special  bail  to  paif  tke  e0iuleimiuitwn  money^  or  remder  the  6otfy,  aa 
waa  done  in  the  aaae  of  nilbraham  and  Doley, 

Wright,  J.  In  Matthews  v.  £rbo^  Carth.  459,  which  waa  an  outlawry  against  a  for- 
eigner, he  was  obliged  to  put  in  bail  according  to  the  new  statute,  which  was  the  4  AS 
W.  3,  and  that  was  not  for  want  of  proclamations.  As  to  Sslk.  4U6,  that  a  recognizance 
was  taken  according  to  the  atat.  31  Eliz.  c.  3,  that  wai  a  mistake.  Therefore  I  am  of 
opinion,  that- a*  here  is  an  affidavit  of  above  35Ui.  due,  special  bail  ought  to  be  given  he- 
fore  the  outlawry  be  reversed. 

DZ951SUN,  J.  The  practice  in  C.  B.  before  the  statute  of  W.  3,  was,  aa  appears  by  a 
rule  of  Trin.  2  Jac.  2,  that  on  reversal  of  the  outlawry,  and  before  the  supersedeas,  spe- 
eiat  bait  in  the  ordinary  ioay  was  required  to  answer  the  condemnation  or  render  the  body^ 
if  the  sum  on  which  the  exigent  waa  awarded  was  10/.  or  upwards ;  but  then  the  party 
outlawed  appeared  in  person.  The  statute  of  King  fVUUam  was  to  dispense  with  that; 
and  it  aays,  that  it  may  be  done  by  at^mey^  unJeaa  the  Court  require  apecial  bail,  which 
is  when  the  debt  is  above  TO/.  As  to  the  stat.  12  G.  1,  this  case  is  not  within  that  statute ; 
for  there  is  a  diflerence  between  proceeding  to  an  arrest,  and  an  outlawry  ;  for  where  h 
is  to  an  outlawry,  it  is  not  by  way  of  an  arrest.  That  sUtute  aays,  you  shall  not  proceed 
to  arrest  but  where  there  is  an  affidavit  that  the  debt  is  101.  or  upwarda;  but  this  being  an 
outlawry  by  special  original,  it  is  not  an  arrest ;  and  so  it  waa  not  the  intention  of  the  act 
that  in  this  caae  the  affidavit  of  the  debt  should  be  in  the  first  instance,  and  before  any 
process  issues.  And  this  is  no  hardship  to  the  defendant :  for  if  it  appear  that  the  plain- 
tiff's demand  is  above  ItU.  he  ought  to  have  special  hail.  In  Martin  v.  Duehett,  there 
were  many  errors  assigned ;  and  one  was  for  want  of  proclamation :  and  there  special 
bail  was  ordered  to  be  put  in.  Though  |he  present  caae  is  not  for  want  of  proclamation, 
yet  it  is  expressly  within  the  sti|tute  of  W.  3,  which  is  only  to  enforce  that  which  waa 
the  law  before,  according  to  that  rule  in  the  common  bench. 

Lee,  C.  J.  Let  the  rule  to  shew  cause  why  the  outlawry  should  not  be  reversed  on 
filing  common  bail  he  discharged,  and  upon  filing  special  bail  to  pay  the  eandsmnation 
money^  or  render  the  body  {not  absolute  bailf)  let  the  outlawry  be  reveraed. 

*  There  are  some  words  wanting  here :  the  printed  reports  state  that  the  assignment 
waa  of  an  error  in  law,  not  for  want  of  proclamation. 
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neooriy  proMouted  tgiinst  hioi,  wiikoiit  bekigf  obliged  to  profide  Kail  who 
shall  be  at  an  evenu  aiMWtraUe  -for  the  coodemnatioo  moaey  in  the  aeir 
action. 

Holroyd^a)  contra,  contended  that  bail  was  reqoisite  at  common  law  in  ad 
cases  upon  the  rerersal  of  an  outlawry,  not  only  lor  want  of  proclamations 
upon  the  stat.  81  Eli«.  c«  3,  but  in  all  cases,  whether  the  party  appeared  in 
person  or  by  attorney.  It  dtoes  not  follow,  because  there  is  no  entry  of  bail 
in  the  old  entries  of  reirersals  of  outlawry,  that  none  was  given ;  where  the 
party  had  from  day  to  day  given  to  htm,  he  most  have  continued  in  custody  if 
bail  were  not  given  from  day  to  day,  and  when  judgment  of  reversal  was  pro- 
nounced, there  was  no  occasion  to  make  any  entry  of  bail  on  the  roil,  though  it 
might  be  required  that  he  should  give  it.  Some  bail  was  clearly  requisite  in 
cases  which  required  special  bail ;  and  the  course  of  the  Court,  for  a  long  period 
back,  has  been  to  require  bail  to  answer  the  condemnation  money  abM>lotely. 
He  referred  to  Leigkion  v,  Gamtms,  Cro.  Eliz.  706,  and  5  Rep.  88,  and  Sty. 
Prao.  Reg.  271 ,  to  shew,  that  by  the  outlawry,  the  process  in  the  original 
action  is  at  an  end :  and  if  the  outlawry  be  after  judgment,  the  party  uken 
upon  the  capita  utlagaium  is  in  execution  for  the  plaintiff  in  the  civil  suit : 
if  before  judgment,  the  plaintiff  is  put  to  a  new  action ;  and  unless  the  defend- 
ant were  compelled  to  put  in  special  bail  to  answer  such  new  suit,  the  plaintiff 
might  in  some  cases  be  deprived  of  bis  remedy.  This  case  is  much  stronger 
for  requiring  the  bail  to  engage  at  all  events  for  the  condemnation  money  than 
the  want  of  proclamations  as  required  by  the  stat.  31  Eliz. ;  (or  there  the  plain- 
tiff is  himself  guilty  of  a  fanh  in  not  giving  the  party  who  has  a  known  place 
of  residence  that  notice  which  he  is  entitled  to  receive  under  the  statute ;  a 
fortwrt,  therefore,  in  cases  like  the  present  where  the  f^aintiff  is  in  no  default 
And  this  provision  of  the  statute  confirms  the  probability  that  special  bail  was 
required  at  common  law  upon  the  reversal  of  an  outlawry ;  and  that  it  had  been 
used  to  be  taken  in  the  form  now  required.  The  cases  which  have  been  anen- 
ttoned  as  examples  of  the  existing  practice  are  also  confirmatory  of  that  inference. 
It  would  be  extraordinary  to  require  it  in  cases  where  the  error  is  so  apparent, 
as  to  induce  the  Court  to  set  the  outlawry  aside  upon  motion  ;  and  yet  to  deny 
it  upon  writ  of  error,  where  prosecuted  in  person.  In  WilbrtUkam  v.  Dewky^ 
12  Mod.  545,  upon  error  brought  to  reverse  an  outlawry  for  an  error  in  law, 
(not  fb^  want  of  proclamations  on  the  stat  31  Eliz.)  though  Lord  HoU  and  the 
rest  of  the  Court  are  first  made  to  say,  that  thaf  e  needed  no  bail  in  such  a  case ; 
yet  they  directed  the  party  outlawed  to  put  in  bail  to  answer  the  condemnation 
or  render  his  body.  But  I^ord  HoU  aflerwards  says,  "  that  special  bail  to  r^ 
"  verse  an  outlawry  must  be  simply  to  answer  the  condemnation ;  but  other  q>e- 
''cial  bail  is  to  answer  condemnation,  or  render  his  body  :  and  it  was  agreed 
"  that  if  the  party  were  taken  up  upon  the  cmpias  utiagatmnf  he  must  ffive  bail 
"  to  reverse  the  outlawry."  [BatfUy,  J.  referred  to  a  dictum  in  Ootike's  Cas. 
of  Prac.  in  C.  B.  29  Anon.  M.  12  G.  1.  It  was  said  by  the  Court,  that  upon 
or  before  the  allowance  of  any  writ  of  error,  or  reversing  any  outlawry,  the 
defendant  must  still  enter  into  a  recognizance,  with  condition  to  satisfy  the 
condemnation  money,  according  to  the  stat.  31  Eliz.  c^  3.  s.  3.]  He  observed 
that  that  was  stated  generally,  and  not  confined  to  the  case  of  want  of  procla- 
mations. And  in  Serecold  v.  Hampson^  as  reported  in  2  Str.  1 178,  where  the 
error  assigned  was  the  same  as  in  this  case,  and  the  question  made  was  upon 
what  terms  the  outlawry  should  be  set  aside,  the  Court  declared  their  opinion 
that  they  had  a  discretionary  power  to  require  it  or  not.  And  that  though  the 
stat.  31  Eliz.  was  the  only  act  that  expressly  required  bail ;  yet  it  was  not  to 
be  inferred  from  thence,  that  in  other  cases  it  ought  not  to  be  insisted  on ; 
for  that  act  makes  a  new  error,  and  the  bail  upon  it  b  absolutely  to  pay  the 

(a)  Having  been  obliaed  to  leave  the  Court  ■ood  after  this  argnmaDt  commeaeed,  I  . 
have  tills  account  of  it  from  the  hand  of  a  friend. 
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condemnation  money.  Then  if  the  taking  of  bail  at  all  or  not  be  in  the  dis- 
cretion of  the  Coart,  the  form  in  which  the  recognizance  shall  be  taken  must 
also  be  in  their  discretion.  He  also  referred  to  Campbell  ¥.  DoUy^  3  Burr. 
1020,  which  lays  down  the  rule,  that  special  bail  must  be  put  in  upon  appear- 
ing to  an  outlawry,  where  special  bail  was  originally  required ;  because  it 
would  be  unreasonable  that  the  defendant  should  gain  an  advantage  by  standing 
out  till  process  of  outlawry.  But,  he  observed,  that  if  the  defendant  were  only 
to  put  in  the  same  bail  at  last  as  he  would  have  dope  «t  first,  be  would  gain  an 
advantage  by  the  delay.  [In  answer,  however,  to  a'  question  by  the  CoMrt,  in 
what  form  the  recognizance  was  there  taken,  Marrtfat  said,  that  it  was  in  the 
alternative.]  He  finally  relie4  on  Mathews  v.  Giiscn,  8  East,  527,  and  the 
cased  there  cited ;  and  observed,  in  answer  to  the  argument,  that  a  writ  of 
error  was  a  writ  of  right,  that  it  was  ooly  lo  upon  such  terms  as  the  law  re- 
quired :  and  if  bail  might  be  required  by  the  Court  at  common  law  in  this 
form,  the  party  was  not  entitled  to  his  writ  of  error  without  complying  with 
such  requisition  when  made. 

Cur,  adv.  vult. 

Lord  Ei^LBitBOROveH,  C.  J.  now  delivered  the  judgment  of  the  Court. 

The  question  in  this  case  was,  whether  upon  the  reversal  of  an  outlavn-y, 
the  bail  should  enter  into  a  recognizance  to  satisfy  the  condemnation  money  : 
or  whether  they  should  have,  as  in  ordinary  cases,  the  power  of  rendering  the 
principal.  The  error  assigned  was,  not  the  want  of  proclamations,  but  a  com- 
mon law  error,  the  defendant's  absence  beyond  sea ;  so  that  the  case  is  not 
within  the  act  31  Eliz.  e.  3]:  and  the  defendant  appeared  in  person ;  so  that 
the  ease  is  not  within  the  stat.  4  &r  5  W.  &  M.  c.  18.  s.  3.  The  reversal 
therefore,  is  a  common  law  reversal  for  «  common  law  error ;  and  in  such  « 
ease,  tlie  Court  thinks  it  has  no  power  to  require  more  than  an  ordinary  recog* 
nisance,  which  leaves  the  bail  at  liberty  to  render.  Where  the  outlawry  is 
reversed,  as  at  coramon  law,  it  seems  to  us,  thai  the  reversal  is  so  far  matter  of 
right,  that  no  terras  can  properly  ,be  imposed  upon  the  defendant  when  it  is 
pronounced.  If  terms  could  be  imposed,  it  might  be  expected  they  should  be 
notvced  upon  the  record ;  and  yet  in  no  one  entry  that  can  be  found  does  the 
record  eppear  to  have  noticed  them*  Where  the  reversal  is  under  the  statute 
of  Eliz.,  the  record  does  notice  them ;  and  this  famishes  a  strong  argument 
tha  they  would  be  noticed  on  common  law  reversals,  if  on  such  reversals  they 
could  properly  be  required.  In  none  bf  the  cases  cited  for  the  plaintiff,  where 
the  bail  were  required  to  answer  the  condemniatioii  money,  does  the  reversal 
appear  to  have  been  by  writ  of  error  at  common  law.  In  Seretold  v.  Hmmpson 
it  was  not;  because  the  outlaw  appeared  by  attorney ;  and  iii  MoHhws  v.  Oik- 
Ban  the  reversal  was  ^  moUam :  and  if  a  party  ask  of  the  Court  to  interfere 
by  motion,  whero  he  has  ao  right  to  their  interference  but  only  upon  error 
broughjt,  they  may  in  that  case  (t.  €.  of  reversal  by  motion)  impose  upon  him 
what  terms  they  think  juat.  In  Pkitip  v.  Warhurtan^  and  Berwick  v.  Pur* 
JtiM,  it  does  not  appear,  nor  upon  inquiry  can  we  discover,  in  what  itianner, 
or  on  what  ground,  the  outlawries  were  reversed.  As  there  is  ho  authority, 
therefore,  pointiag  to  the  case  of  a  common  law  reversal  in  a  civil  action ; 
and  es  such  reversal  seems  to  us  to  be  in  general  a  matter  of  right;  we  are  of 
opinion  that  no  terms  can  be  required  upon  the  reversal,  and  that  the  recognii- 
sanoe  should  therefore  be  in  the  ordinary  form ;  giving  the  bail  the  power  of 
rendering. 
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Vernon  v.  Keys. 

12Eait,639.    Jaly  7, 1810. 

The  plaintiff  being  deiirous  to  dispose  of  his  interest  in  certain  buildings,  trade,  «nd 
stock,  in  which  trade  be  was  engaged  with  the  defendant,  pending  a  treaty  between  them 
for  tbejpurchase  by  the  defendant,  tbe  latter  flilsety  and  deceitfully  represented  to  the 
plaintiff,  that  he  was  aboat  to  enter  into  partnership  in  the  same  trade  with  other  per- 
sfiTns  whose  names  he  would  not  discloae,  and  that  those  ptrtons  would  not  eouMnt  to 
kU  giving  the  vlainiijf  more  for  his  interest  than  a  certain  sum :  whereas  in  tr^th 
neither  A.  and  B.,  with  whom  he  was  then  about  to  enter  into  partnership,  nor  any 
other  intended  partners  of  his,  had  refused  to  give  more  than  that  sum,  but  had  then 
agreed  with  the  defendant  that  he  should  make  the  best  terms  he  could  with  the  plain- 
tiff, and  would  have  given  him  a  laiger  sum,  and  in  fact  the  defendant  charged  them 
with  a  larger  price  in  account  for  the  purchase  of  the  plaintiff's  interest.  Held  that  an 
action  on  the  case  did  not  lie  for  this  false  and  deceitful  representation  by  the  bidder  of 
the  seller's  probability  of  getting  a  better  price  for  his  property ;  for  it  was  either  a 
mere  false  representation  of  another's  intention^  or  at  most  a  gratis  actum  of  the  bid- 
der, upon  a  matter  which  he  was  not  under  any  legal  obligation  to  the  seller  to  disclose 
with  Accoracy,  and  on  which  it  was  the  folly « of  the  seller  to  rely.  But  that  at  anr 
rate,  the  count  was  bad,  in  not  shewing  that  the  plaintiff  had  been  damaged  by  sncn 
false  representation  ;  inasmuch  as  it  was  not  alleged  that  the  other  intended  partners  of 
the  defendant  would  have  bid  at  all  without  him,  or  that  Ae  would  have  joined  in  giving 
the  additional  price. 

THE  plaintiff  declared  in  case,  aod  staied  that  he  was  desiroas  to  dispose  of 
the  share  «Bd  interest  which  he  had  in  a  certain  trade  and  business  in  which 
lie  was  engaged  at  Stone,  iti^ihe  county  of  Stafford,  with  the  defendant,  ia 
certain  buildings,  stock  in  trade,  fixtures,  ^c,  and  implements  of  trade  b^ong- 
ing  to  the  said  business ;  and  that  a  treaty  was  pending  for  tbe  purchase  of 
the  same  by  the  defi^ndant :  yet  the  defendant,  knowing  the  premises,  but  con- 
triving and  fraudulently  intending  to  deceive  and  defraud  the  plaintiff,  while 
the  said  treaty  was  depending,  on  the  29{h  of  August,  18U3,  at  Stoiu,  dec. 
falsely,  knowingly,  and  deceitfully  represented  to.  tbe  plaintiff,  that  he  (the 
defendant)  was  about  to  enter  into  partnership,  in  the  said  trade  or  businesSy 
with  divers  other  persons,  whose  names  the  defendant  would  not  then  and  thert 
disclose,  and  that  such  per^ns  would  not  consent  to  the  giving  a  larger  sura  to 
the  plaintiflf,  as  the  price  of  bis  share  and  interest,  than  4500/.;  whereas,  in 
fact,  although  the  defendant  was  then  and  there  about  to  enter  into  partnership 
with  J.  E,  and  /.  J,,  yet  the  said  /.  E,  and  J.  /.  had  not,  nor  had  any  other 
intended  partners  of  the  defendant,  refused  to  give  more  than  the  said  sum :  aod 
whereas  the  said  /.  E,  and  /.  J,  had  then  and  there  consented  and  ^reed,  and 
were  then  and  there  consenting  and  agreeing,  that  the  defendant  should  make 
the  best  terms  be  could  with  the  plaintiff,  and  would  have  given  him  a  larger 
sum,  to  wit,  5291/.  Ss.  6d,  for  the  same :  and  whereas  the  defendant  then  and 
there  charged  to  the  said  J.  E.  and  /.  J.  inf  their  said  partnership  at  and  after 
a  larger  price,  viz.  7291/.  85.  6d.  for  the  same:  by  reason  of  which  said  false 
representation  of  the  defendant,  the  plaintiff  was  induced  to  accept  and 
receive,  and  then  and  there  did  accept  and  receive,  the  smaller  sum  of  4500/. 
as  the  price  of  his  said  interest,  and  was  then  and  there  induced  to  convey 
and  did  convey  the  same  for  the  said  price  of  4500/. ;  by  means  whereof  the 
plaintiff  lost  and  was  defrauded  of  -a  large  sum,  to  wit,  791/.  85.  6c/.,  which  he 
otherwise  might  have  gotten  for  the  same. 

After  verdict  for  the  plaintiff  upon  this,  which  was  the  third  count  of  the  dec- 
laration, at  the  trial  before  Lawrence,  J.,  at  Stafford,  Williams,  Serjt.  moved 
in  the  last  term  for  a  new  trial,  and  to  arrest  the  judgment ;  and  the  rules 
were  supported  on  a  former  day  in  this  term  by  him,  and  by  Abbott  and  PeaJce, 
and  were  opposed  by  Dauncey,  WigUy,  and  Puller,  The  Court  were  of 
opinion  at  the  time  of  the  argument,  that  there  was  no  foundation  for  the  ob- 
jection to  the  verdict  upon  the  evidence  stated ;  but  they  then  reserved  giving 


IN  THE  FIFTIETH  TEAR  OF  GEORGE  IH,  617 

their  opinion  upon  the  nile  for  arresting  the  judgment,  till  further  considera- 
tioo.  The  eases  eiied  by  the  defendant's  coansel  on  the  potnt  of  law  were 
Bayhy  ▼.  MerftU^a)  where  upon  an  agreement  to  carry  goods  at  so  much 
per  ewt,  it  was  held  (hat  an  action  woald  not  lie  against  the  owner  for  falsely 
affirming  that  a  load  of  madder  contained  a  less  quantity  of  cwts.  than  in 
fact  it  contained ;  because  the  plaintiff  might  hare  detected  the  falsehood  of 
the  affirmation  by  weighing  it.  And  1  RoL  Abr.  dOl,  pi.  16,  '*  If  a  man,  hav- 
ing a  term  for  years,  offer  to  sell  it  to  another,  <md  says  that  a  stranger 
would gifte  kimiOLforit;  by  means  of  which  assertion  the  other  buys  it, 
when  in  truth  he  was  never  olTered  9XU.  for  the  term ;  though  he  be  deceived 
in  the  yalne,  yet  in  trnth  no.action  on  the  case  lies.  M.  40  and  41  Eliz.  B.  R. 
adjudged."  And  the  same  point  is  stated  in  Leakins  ▼.  Clissel,  1  Sid.  146. 
On  the  other  side,  they  relied  on  the  dittum  of  Croke,  J.  in  BayUy  v.  Mer^ 
reii^  3  Bulstr.  95,  that  where  firaud  and  damage  concur,  an  action  lies  for  the 
deceit  And  on  Ekins  r.  TVesAtfsi,  1  Lev.  162,  where  the  plaintiff  and  de- 
fendant, being  in  treaty  for  the  sale  of  a  messuage,  the  defendant  falsely  and 
fraudulently  affirmed,  that  it  was  let  at  42^  per  annum ;  on  the  Aiith  of  which 
the  plaintiff  gave  him  500/.  for  it ;  whereas  in  truth  it  was  only  let  at  92/.  per 
annum.  And  though  it  was  urged  that  the  plaintiff  might  have  informed  him- 
self of  the  truth  from  the  tenant ;  yet  it  was  held,  that  the  action  lay  for  the 
deceit;  for  perhaps  the  tenant  would  not  inform  the  purchaser  what  rent  he 
gave.  And  on  Lessney  v.  Allty,  2  Ld.  Ray.  1118,  which  is  to  the  same  effect. 
And  they  referred  generally  to  PasUy  v.  Freenum,{h)  At  the  end  of  this 
term, 

Lord  ELLBNBOROveH,  C.  J.  declared  the  opiniop  of  the  Court. 

This  case  stood  over,  that  the  Court  might  consider  the  sufficiency  of  the 
third  count  of  .the  plaintiff's  declaration,  on  which  alone  he  had  obtained  a 
verdict.  The  substance  of  that  count  was  this,  that  the  plaintiff  was  desirous 
to  dispose  of  his  share  and  interest  in  a  certain  trade  and  business  in  which 
he  was  then  engaged  with  the  defendant,  and  in  certain  buildings,  stock  in 
trade,  fixtures,  utensils,  tools,  and  implements  of  trade,  and  other  matters  of 
and  belonging  to  the  said  business ;  that  a  treaty  was  pending  for  the  purchase 
of  the  same  by  the  defendant ;  that  while  such  treaty  was  depending,  the  de- 
fendant/*a/se/jf  represented  that  he  was  about  to  enter  into  partnership  in  the  said 
trade  or  business  with  certain  persons  whose  names  he  would  not  disclose, 
and  that  they  would  not  consent  to  the  giving  more  for  the  plaintiff's  share 
and  interest  than  4500/. ;  whereas,  in  truth  and  in  fact,  although  tlie  defend- 
ant was  about  to  enter  into  partnership  with  one  EKury  and  one  Jenkinson, 
neither  they,  nor  any  other  intended  partners  of  the  defendant,  had  refused 
to  give  more  than  4500/. :  and  whereas  Emery  and  Jenkinsan  had  consented 
that  the  defendant  should  make  the  best  terms  he  could  with  the  plaintiff,  and 
would  have  given  him  5291/.  Ss,  Qd, :  and  whereas  the  defendant  charged  to 
the  ssid  Emery  and  Jenkinsan  in  their  said  partnership  a  larger  price,  viz. 

(a)  Cro.  Jac.  386.  This  and  other  casei  were  relied  on  bj  Grpse^  J.  in  PasUy  v.  /Vee- 
man^  3  Term  Rep.  55,  whose  opinion  wai  also  relied  on. 

{h)  3  Term  Rep.  51.  The  two  other  leading  cases  upon  the  same  subject,  which  hays 
oecarrad  since  PasUy  v.  FtEeman^  are  fyrs  t.  Dynrford^  1  East,  318,  and  Haycraft  ▼. 
Crwuyt  2  East,  92.  In  the  first  of  these,  there  was  an.  allegation  of  the  knowledge  of 
the  defendant  at  the  time,  that  the  facts  affirmed  by  him  were  Alee;  which  averment  was 
not  made  in  the  latter  case  :  and  it  was  also  omitted  in  one  of  the  counts  in  a  subsequent 
case  of  Hatchman  ▼.  Jadtsonj  M .  45  Geo.  3,  B.  R.  where  the  verdict  bad  been  taken 
generally  :  upon  which  it  was  moved  to  arrest  the  judgment;  as  well  as  for  a  new  trial  on 
the  RMrits  or  the  whole  case.  But  the  C^urt,  after  sustaining  the  Terdiet  on  the  merits^ 
finally  discharged  also  the  rule  for  afresting  the  judgment :  the  ooonse)  for  the  plaintifiT 
not  thinking  it  worth  while  to  move  on.  the  Judgea*  notes  to  enter  the  verdict  on  the 
other  counts  only.  And  Lawrence,  J.  said  that  both  in  Pasley  ▼.  Freeman,  and  Haycrafi 
T.  Creasy,  the  cause  of  action  was  considered  as  compete  by  the  fraudulent  and  false  atr 
sertion  of  the  defendant,  and  the  injury  therefirom  to  the  plaintiff;  and  it  was  immaterial 
)vhethff  the  dslendapt^niats  it  to  he  false  at  the  time  or  net. 
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7291/.  85.  M. ;  by  reaBon  of  whiok  Mne  ref^reseDtation  the  ptaiBtiff  was  in- 
duced to  take  4500^.  for  Ihs  said  interest,  and  to  convey  it  for  that  price :  and 
by  means  thereof  he  was  defrauded  of  791L  89.  6d.,  which  it  was  alleged  he 
might  otherwise  ha?e  gotten  for  the  same.  The  defendant  insbts^.tlrat  this 
count  is  bad  in  iaw:  and  oa  that  ground  the  Court  baa  granted  him  a  rnle 
nisi  for  arresting  the  judgment :  and  upon  consideration,  we  think  that  the 
count  cannot  be  sustained,  and  that  the  judgment  ought  to  be  arrested. 

To  support  the  action  there  must  be  a  fraud  clearly  alleged  to  have  been 
committed  by  the  defendant,  and  a  damage  resulting -from  such  frand  to  the 
plaintiff.  The  fraud  must  consist  in  depriving  the  plaintiff,  by  deceiffol  means, 
of  some  benefit,  which  the  iaw  entitled  him  to  demand  ot  expect.  In  the  pres- 
ent case,  the  fraud  is  made  to  consist  in  the  defendant's  allying  that  hisundis* 
closed  future  partners  '*  would  not  comtnt  to  give  more  than  45002t"  for  the 
subjects  of  the  treaty  of  purchase.  But  the  words,  **  would  not  canseai  to  give 
more  than  4500/."  may  be  understood  to  signify  either,  that  such  partners 
then  would  not :  which  is  the  same  as  saying,  with  reference  to  the  time  pre»> 
ent,  they  mili  not ;  thereby  implying  that  they  had  already  refused :  and  in 
which  sense  the  words  were  not  true :  or,  that  they  would  not  thereefter  con- 
sent ;  in  which  latter  prospective  sense  the  words  might  happen  to  be  true,  or 
not,  as  they  might  be  thereafter  induced  to  refuse  tfaeif  consent^  or  not :  and  if 
the  meaning  of  the  ivord  is  thus  equivecal,  the  alleged  falsehood  of  the  rqpre* 
sentation,  (upon  which  the  aetion  depend^,)  is  not  made  out  with  its  proper 
certainty.  Besides,  if  an  action  be  maintainable  for  such  a  false  representation 
of  the  will  and  purpose  of  another^  with  reference  to  the  purposed  sale,  should 
not  an  action  be  also  at  least  equally  maintainable  for  a  false  representation  of 
the  party's  own  purpose  ?  But  can  it  be  contended,  that  an  action  might  be 
maintained  against  a  man  for  representing  that  he  wonld  not  give,  upon  a  treaty 
of  purchase,  beyond  a  certain  sum ;  when  it  could  be  proved  that  he  had  smd 
be  would  give  much  more  than  that  sum.  And  supposing  also  he  had,  upon 
such  treaty,  added,  as  a  reason  for  his  resolving  not  to  give  beyond  a  certain 
sum,  that  the  property  was  in  his  judgment  damaged  in  any  particular  respect; 
and  supposing  further,  that  it  could  be  proved  he  had,  just  before  the  giving 
such  reason,  said,  he  was  satisfied  it  was  not  so  damaged ;  would  an  action 
be  maintainable  for  this  untrue  representation  of  his  own  purpose^  backed  and 
enforced  by  this  false  reason  givf$n  for  it  1  And  in  the  case  before  us,  does 
the  false  representation,  made  by  the  defendant,  of  the  determination  of  his 
partners  amount  to  any  thing  more  than  vl  falsely  alleged  reason  for  the  limited 
amount  of  his  own  ofer  ?  And  if  it  amount  to  no  more  than  this,  it  should  be 
shewn,  before  we  can  deem  this  to  be  the  subject  of  an  action,  that  in  respect 
of  some  consideration  or  other  existing  between  the  parties  tcr  the  treaty,  or 
upon  some  general  rule  or  principle  of  law,  the  party  treating  for  a  purchase 
is  bound  to  allege  truly,  if  he  state  at  all,  the  motives  which  operate  with  him 
for  treating,  or  for  making  the  offhr  he  in  fact  makes.  A  seller  is  unqueistion- 
ably  liable  to  an  action  of  deceit,  if  he  fraudulently  misrepresent  the  quality 
of  the  thing  sold  to  be  other  than  it  is  in  some  particulars,  which  the  buyer 
has  not  equal  means  with  himself  of  knowing ;  or  if  he  do  so,  in  such  a  man- 
ner as  to  induce  the  buyer  to  forbear  making  the  inquiries,  which  for  his  own 
security  and  advantage  he  would  otherwise  have  made.  But  is  a  buyer  liable 
to  an  action  of  deceit  for  misrepresenting  the  seller's  chance  of  sale,  or  the 
probability  of  his  getting  abetter  price  for  hi^  commodity,  than  the  price  which 
such  proposed  buyer  offers  1  I  am  not  aware  of  any  case,  or  recognized  prin- 
ciple of  law,  upon  whidh  such  a  duty  can  be  considered  as  incumbent  upon  a 
party  bargaining  for  a  purchase.  It  appears  to  be  a  false  representation  in  a 
matter  merely  gratis  dictum  by  the  bidder,  in  respect  to  which  the  bidder  was 
under  no  legal  pledge  or  obligation  to  the  seller  for  the  precise  accuracy  and 
correctness  of  his  statement,  and  upon  which,  therefore,  it  was  the  seller's  own 
indiscretion  to  rely ;  and  for  the  consequence^  of  which  reliance,  therefore. 


IN  THE  FIFTIETH  YEAR  OP  GEORGE  III.  619 

he  dM  roaintMo  no  a^too.  Bui  if  the  objeetion  above  stated  were  leas  tena- 
ble than  it  ia,  alill  il  ia  at  any  ratjB,  esaeatial  to  the  actico,  that  the  plaintiff 
ahould  have  auataioed  eome. damage.  The  particular  damage  alleged  is  in  hia 
^  not  getting  791^  8s.  W.^  which  he  might  other  wise  have  gotten  for  the  same." 
But  as  it  does  not  appear  bj  any-allegaiion  on  the  record,  that  the  other  in* 
tended  partners  would  have  brought. at  aM  mthout  M^  drfendani,  or  that  the 
defendant  would  have  joined  with  them  in  giving  the  price  of  5291/.  65.  6c/.» 
the  auppqaed  foundation  of  the  action,  in  the  loss  of  a  price  which  the  plain- 
tiff might  otherwise  have  gotten,  fails  also.  The  ooDsequence  is,  that  the 
judgment  must  be  arreated.(  1 ) 


Usher  v.  Noble. 

lSEflit,e89.    JoIjTflSlO. 

The  rale  fbr  eetimating  any  loes  of  goeds  iosured  hy  an  open  policj  ia  to  take  the  inToice 
price  at  the  loadiog  port,  together  with  the  premium  of  insnran^e  a^d  comroisaion,  aa 
the  basis  of  the  calculation  of  the  value  or  the  goods;  and  the  rule  for  estimating  a 
partial  loss  in  the* like  caee  (ia  the  same  aa  upon  a  valued  policy,)  bj  taking  the  ]^o- 
portional  diffetMiee  betfv«eii  itha  aeiliog  priaa  of  the  aound,  and  that  of  the  damaged 
part  of  the  gooda  at  the  port  of  delivery,  and  applying  that  proportion,  (he  it  a  half,  a 
quarter,  an  eighth,  &c.)  with  reference  to  such  estimated  value  at  the  loading  port,  to 
the  (damaged  portion  of  the  geoda. 

THIS  was  ari  action  upon  a  policy  of  tnsuranee  subaeribed  by  the  defendant 
for  5260/.  on  goods  on  board  the  General  Miranda  at  and  from  Jamtdta  to  Zoft- 
don.  In  the  declaration  the  loss  was  thus  averred — That  the  ship  having  the 
goods  on  board,  was,  in  the  river  Tkam&^  and  before  the  discbarge  of  the  goods 
at  London,  by  the  mere  danger  of  the  seas,  and  fcnrce  and  violence  of  the  tide 
and  winds,  and  the  pressure  of  other  ships,  stranded  and  sunk,  and  the  goods 
thereby  totally  lost.  The  declaration'  also  contained  the  money  counts.  The 
defendant  pleaded  non  assumpsit,  and  paid  14/.  into  court  generally  upon  the 
whole  declaration.  And  at  the  trial  before  Lord  Elienbordugh,  C.  J.  at  Guilds 
hall,  a  verdict  was  found  for  the  plaintrff  for  the  damages  laid  in  the  declaration, 
subject  to  the  opinion  of  the  Court  upon  this  case.  (It  being  agreed  that  the 
amount  of  the  damage  should  be  settled  by  arbitration,  if  the  Court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  recover  any  thing  beyond  the  sum 
paid  into  Court.) 

On  the  4th  Oct.  1807,  the  ship  General" Miranda  arrived  from  Jamaica 
with  the  plaintiff's  goods  insured  on  board  in  the  riter  Thames,  and  anchored 

(1)  The  general  proposition,  that  to  support  thia  action,  there  must  be  b  fraud  eommit* 
ted  by  the  defendant^  and  a  damage  resulting  ftomalicb  ftaud.tCKthe  plaintifT;  is  no  Kmger 
a  suhject  of  controversy.  In  all  the  late  case^,  the  question  has  been,  whether  the  fraud, 
or  the  damage,  or  both,  were  auch  as  the  rule  contemplates.  In  Scott  v.  Lara,  Peake'a 
Ca.  226.  Lord  Kenifon  nonsuited  the  plaintiff,  because  he  had  not  shewn,  that  the  de- 
fendant made  the  misrepresentation  for  the  purpose  of  imposing  on  the  plaintiff,  or  that 
the  plaintiff  relying  upon  it  waa  thereby  deceived.  In  the-  late  ease  of  Yavng  ^  al.  v. 
CoveU,  H  Johns.  23,  the  Supreme  Court  of  Jfew-  York  refused  to  set  aaide  a  nonrsoit,  on 
the  ground  that  it  did  not  sufficiently  appear  that  tiie  defendant  intended  to  deceive,  though 
he  had  given  rash  and  indiscreet  advice.  Where  it  appeared  that  the  agent  of  the  plain- 
tiff, to  whom  the  representation  ^as  made,  knew  at  the  time  that  it  was  false,  Lord  Ken- 
n  held;  that  the  action  could  not  be  saaiahied.  Coteen  ^  al.  v.  Simpson^  1  *Esp.  291. 
mot  neeesaary,  in  order  to  auatain  the  action,  that  the  defendant  should  have  had  any 
tntarut  in  d64eiving  the  plaintiff.  Hart  v.  TaUmadge,  8  Day  381.  For  the  general  prin- 
ctplea  of  tbip  action,  see,  besides,  the  cases  already  citedt  Bvrtony.  JJ,oyd^  3  'Esp.  208. 
Tapp  9f  al.  v.  Lee,  3  Bos.  &  Pull'.  367.  Hamdr  r:Mexande^j2  New  Rep.  241.  Tkomp. 
son  V.  Bond,  1  Campb.  4.  Richardson  i^ol.  v.  Smith,  1  Campb.  277.  Wise  v.  WUeoz. 
1  Day  83.    ^ord  r.  Center^  3  Johns.  271. .  Uflon  r.  VaU,  6  Johni.  181. 
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near  Um  enlritnea  into  the  Wtsi  India  dock*.  Shortlj  afterwards,  and  as 
soon  as  the  necessary  forms  were  complied  with,  the  vessel  left  ber  anehorage 
in  the  river  for  the  purpdee  of  entering  these  docks  in  order  to  unload  her 
cargo  there ;  bat  on  her  near  approach^  and  when  abont  to  go  throdgh  the 
dock  gates,  she  was  wrongfully  refused  admittance,  and  ordered  back  by  the 
servants  of  the  ccmipany,  ander  whose  direction  and  management  these  docks 
were  placed.  Upon  this  she  returned  back  to  the  river,  and  eodeavoored  to 
regain  a  place  of  safety  there ;  but  this  was  fonnd  impracticable ;  sod  the  best 
tiling  that  could  be  done  was  to  moor  her  to  a  chain  near  the  entrance  to  the 
docks,  at  which  several  other  vessels  that  had  returned  from  such  entrance  had 
previously  moored.  This  was  accordingly  done,  and  the  General  Miraada^ 
being  the  vessel  nearest  the  shore,  was  at  the  falling  of  the  tide  forced  by  the 
violence  of  the  current  and  pressure  of  the  other  ships  upon  a  shoal  or  bank  of 
the  river,  and  was  there  bilged  and  stranded ;  and,  in  consequence,  a  part  of 
the  plaintiff^s  goods  consisting  of  coffee  was  greatly  damaged.  In  conseqXience 
of  this,  the  plaintiff*  brought  an  action,  against  the  West  India  dock  company, 
and  recovered  a  verdict  against  them  for  the  amount  of  the  loss,  estimated  ac- 
cording to  the  market  price  of  coffee  in  London  at  the  time  when  the  loss  took 
place^  but  which  was  less  than  the  prime  cost  of  the  coffee  at  Jamaica.  The 
defendant  obtained  a  Judge's  order  for  liberty  to  in^tect  and  take  copies^  of 
the  statement  of  the  loss,  and  the  following  was  delivered  as  such  copy  :•*- 

*'  Statement  of  average  per  Oeneral  JMRranda,  Orr.^^amaiea  to  Zdmdan. 

Amount  of  goods  per  invoice  No.  I  dt.  2,  and  bills  £     s,  d, 

of  lading  No.  3  di.  4, 6326    0    1 

Insuring  i&7600  to  oovar,  aa .  under, 
^6750  at  15  gs.  per  ceott     -        -    1063    2    6 
850    12       -        *        -        -  107    2    0 


7600  Policy        -        .        -        • 
Commission  1-2  per  ceok  for  effecting 
Commission  1-2  per  cent,  for  settling 

in  cas0  of  loss        •        •        •        . 


Deduct 

Amount  of  sound  coffee  and  wood  per 

invoice  No.  6,  and  landing  accpnnt 

No.  6,  &  7,     -        .        .        -        2570    3    2 

Insurance  on  if  3085  to  cover,  as  under, 

;ra740  at  15  gs.  per  cent.     413  11     0 

345    -        -        -        -        ~     - 
Policy  for  .:f3085 
Commission  1-2  per  cent, 

for  effecting        * 
Ditto  1-2  per  cent,  for  re- 
covery in  case  of  loss 


19  0  0 
38  0  0 

38  Q  0 

1265  4  6 

7601  4  7 

43  9 
7  14 

4 
3 

15  8 

6 

IS  6 

6 
SIS  11  T 

3083  14    9 


Add  4507    9  10 

Qeneral  average  per  Mr.  Parkinson^  award  No.  8,         <*       -       189    4    6 

Carried  over.  4696  14    3 
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Broaghtover.  4696  14    3 

Deduct 
Proeeedt  of  dami^iid  ooffee,  per  A  sale,  , 

No.  g.   ..        .        •        .        .  174  la    9 

Recor«red  from  Wtst  India  do4^  oooh 

|Miiy  per  etateBientyfa)  No,  10.     •*    2741  16    8 
From  which  deduct 

Eitre  lew  expeocee  96  Id.    6 

— — a64»  17    D 

■  3817    9    9 


1879    4    6 

If  ^600 :  1879 ; :  ^100 
Aftflwer,  £M :  14  6  1*2  per  c«Dt  eichi4Te  of  retom  of  premimn  for  B«ilin|r 
in  eompaoy  with  armed  ship. 

The  onljr  qoeation  at  the  trial  waa«  bjr  what  flaeamre  the  damage  was  to  be 
estimated  between  the  assured  and  the  nnderwriters.  The  plaintitf  contended^ 
that  he  was  entitled  to  aech  proportion  of  the  prime  408t  as  would  correspond 
wUh  the  proportioo  of  the  diminiifion  of  the  market  price  occasioned  by  injury 
which  the  coffee  had  sustained ;  according  to  the  rule  laid  down  in  Lewis  t. 
Ruektr,  2  Burr.  1169.  If  this  measure  should  be  adopted,  the  sum  paid  into 
court  was  insufficient  The  defendant  contended,  that  the  case  of  Lewis  t« 
Ruek$r  did  not  ipply  to  this  case ;  and  that  the  {ilaintiff  was  only  entitled  to 
the  difference  between  the  actual  value  of  the  damaged  and  sound  eofiee  at  the 
market  price  in  Lomdony  when  the  ship  arrired ;  and  according  to  which  rule 
he  bad  received  a  compensation  from  the  Weei  India  dock  company,  who  had 
been  the  cause  of  the  loss.  If  the  plaintiff  were  entitled  to  recover  according 
to  the  prime  cost,  it  was  admitted  that  the  7/.  per  cent,  paid  into  court  was  not 
enough  to  cover  the  whole  extent  of  the  defendant's  liability,  the  ulterior  amount 
of  which  was  agreed  to  be  settled  by  arbitration.  If  the  plaintiff*  were  entitled 
to  recover  only  according  to  the  actual  value  of  the  coffee  in  London  when 
the  loss  took  place,  the  sum  paid  into  court  was  sufficient  to  cover  the  defend* 
ant's  liability.  The  question  therefore  was,  whether  the  plaintiff'  were  entitled 
to  recover  any  thing bieyond  the  sum'  paid  into  court?  If  he  were,  the  present 
verdict  was  to  stand,  and  the  amount  to  be  settled  by  arbitration ;  if  not,  a 
nonsuit  was  to  be  entered. 

Thie  case  was  argued  in  the  last  term,  when  the  rule  of  calculation  insisted* 
on  by  the  plaintiff  was  maintained  by  Abhoitf  principally  upon  the  authority 
of  Lewis  V.  Rucker,  2  Burr.  1169 ;  though  that  was  the  cese  of  a  valued,  and 
this  is  the  case  of  an  spen  policy  ;  bat  the  rule,(6)  he  contended,  applied  in 
reason  equally  to  both.  And  he  also  referred  to  2  Val.  11^  and  2  Emerigon, 
659,  as  adopdng  the  same  rule  of  calculation. 

(#)  Tht  Was  Jhtdiu  Dock  CMipiwy 
Cwt. 

To  amount  of  loss  on  748  210  damaMd  coffee,  per  Oenwal  Miranda,  averaged  per  ac- 
count eAtea  of  aoond  cofflee,  per  said  veiael,  430  3  12  of  ■oond  coffee  having  netted 
16601.  }3«.  Id.  •        ^ ^        «        £e7§7    4    0 

ABouat  ef  geoaral  avefage  189    46 

2916    8    5 
Deduct 
Proceeds-of  damag«d  coffee 174  19    9 

2741  15    8 

(h)  The  rule  there  laid  down  waa,  that  the  insurer  aboutd  pay  to  the  insured  for  the 
damaged  goods  the  like  ]Sroportion  of  the  sum  at  wbtcb  the  goods  were  valued  in  the 
policy,  as  the  price  of  the  damaged  goods  bote  to  the  price  of  tee  loond  goods  of  the  i 
lund  when  landed  at  the  port  of  delivery. 
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Cetr^  611  the  contrary,  admiiting  the  rule  m  Lxms  r.  Rtteker,  as  applied  to 
valued  policies,  denied  its  application  to  an  opctt  policy,  such  as  thia  is ;  upon 
the  ground  that  a  policy  of  insurance  being  a  nere  contraet  of  indeainity; 
the  loss  which  the  party  sustains  by  the  goods  not  arriving  at  the  port  of  deliv- 
ery is  that  which  they  would  have  neated  Co  htm  if  they  had  arrived  at  4heir 
port  of  delivery.  And  reckoning  the  sura  paid  by  the  West  India  dock  com- 
pany with  that  which  has  been  paid  into  court  by  the  defendant,  the  whole  of 
the  plaintiff's  actual  ioes  in  conseqaence  of  the  perils  insured  against  would, 
he  contended,  be  compensated.    He  put  the  case  thus — Suppose  the  invoice 

eice  of  the  goods  with  all  oharges  thereon  to  be  100/.  at  the  loading  port : 
tt  coming  to  a  falling  market  at  the  port  of  delivery,  they  are  only  worth,  if 
sound,  802.S  but  being  damaged,  they  are  only  worth  there  407.  If  the  peril 
had  not  happened,  the  assured  would  have  gotten  only  SOL  :  the  compensation 
then  to  he  paid  by  4be  underwriter  shoold  be  40/.,  whereas  tlie  plaintiff  seeks 
to  get  considerably  more.  The  adoption  of  such  a  rule  of  coQipeiiBatioii  wiH 
hold  out  a  temptation  to  an  assured  to  procure  a  partial  loss  whenever  the 
goods  are  proceeding  to  a  falling  market.  But,  as  Ld.  BigmB^M  'teid  in 
ilamiU^m  v.  Mendes,  8  Burr.  1314,  an  insurer  ought  never  to  pay  less  upon  a 
contract  of  indemnity  than  the  value  of  the  lote,  and  the  insured  ought  never 
to  gain  more.  [Le  Bhme,  I,  Must  not  the  invoice  price  be  taken  as  the 
basis  of  the  calculation  in  the  case  of  a  total  loss?  And  if  so,  why  not  in 
the  case  of  a  partial  loss?]  In  the  case  of' a  total  loss,' that  basis  must  be 
taken  ex  necssstf  alt,  because  it  eannot  appear  what  the  vahie  of  the  goods  ivould 
have  been  if  they  had  arrived  it  the  port  of  delivery :  but  a  partial  loss  is 
more  analogous  to  the  case  of  general  average ;  and  it  would  be  strange  that 
the  wro^g-doets,  by  whose  faults  the  loss  was  occasioned,  should  pay  only 
according  to  the  actual  value  at  the  port  of  delivery,  and  that  the  underwritera 
on  a  contract  of  indemnity  should  pay  more.  [Lord  EUenborough,  C.  J. 
AoccN-ding  to  the  rule  contended  for  by  the  underwriter  in  this  case,  he  would 
have  had  to  pay  more  than  the  invoice  price  if  the  goods  had  come,  as  they 
usually  do,  to  a  rising  market.  .  The  basis  of  the  valuation  must  be  taken 
either  at  the  port  of  lading,  or  at  the .  port  of  delivery,  it  is  in  some  respects 
an  artificial  rule  at  which  ever  place  it  is  taken,  and  not  stt-lctly  one  of  in* 
demnity.}  The  Cmsolato  del  mare^  the  oldest  modern  code  of  maritime  law, 
says  tUit  the  amount  of  the  loss  is  to  be  taken* at  the  price  of  the  goods  at  the 
port  of  d^ivery,  if  the  voyage  were  half  performed  at  the  timev  {Lord  BUem* 
borough,  C.  J.  That  was  a  rule  potHim  juris :  I  do  not  mean  to  say  an 
unjost  one.  His  lordship  observed,  ^hat  it  did  .not  appear  that  Jokmsem.  v. 
Skeddon,  3  Bast,  581,  was  the  caae  of  a  valued  policyi] 
I  Abbottf  in  reply,  relied  on  the  general  and  mor0  certatu  convenience  of  the 
rule  laid  dowil  in  Lem$  v.  RucJter.  And  he  also  relhrred  to  Dick  t.^Aiku^  at 
Ouildkall,  after  Mich.  T.  ]785,(a)  where  in  an  aeticsi  upon  a polieyof  insur- 
ance to  recover  an  average  loss  upon  goods,  BulUr,  J.  observed,  that  whether 
the  goods  arrived  at  a  gw)d  or  bad  market  was  immatortal ;  4br  the  true  way 
of  estimating  the  loss  was  to  take  them  at  the  fair  invoice  priced 

Lord  Ellenborouob,  C.  J.  As  the  Court  will  have  to  promulgate  a  rule, 
which  wiU  bind  in  future  in  similar  cases,  it  will  perhaps  be  more  wiUin^y 
acquiesced  in, if  delivered  upon-more  mature  deliberation:  we  will  therefore 
take  further  time  before  we  give  our  opinion.  The  question  will  be,  whether 
every  case  be  not  in  effect  the  case  of  a  valued  policy  so  far  as  it  involves  this 
consideration,  and  consequently  within  the  rule  laid  down  in  I^euns  v.  Rucker^ 
Where  the  parties  have  put  an  express  valuation  on  the  subject  matter  of  the 
insurance,  that  rule  is  admitted  to  govern;  and  the  question^is,  whether  gen- 
eral tisage  has  not  established  the  invoice  price  as  the  basis  of  tbe  value  in  all 

a)  Park,  139, 6th  edition.  Mr.  Park  now  dbgerved,  that  f baf  was  the  caae  of  an  open 
(iey.  And  aea  T&ite  V.  1%b  Royal  Exchange  Asswranu  Ctmpnny^  at  OuHdhall^  ^fter 
A,  term,  1747,  before  Lord  C.  J.  L«e,  lb.  138. 
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other  eases  where  the  policy  is  open.  Some  rale  there  must  he,  and  I  rather 
think  that  the  one  laid  down  in  Lewis  v.  Ruek^r  was  adopted  as  being  apon 
the  whole  the  most  con?enieRt  in  all  cases. 

The  case  stood  over  for  farther  consideration  till  this  term,  when  his  Lord* 
ship  delivered  the  opinion  of  the  Court. 

it  is  admitted,  that  the  assored*  is  entitled  to  an  indemnity,  and  no  more ; 
bnt  by  what  standard  of  value  the  indemnity  sought  should  be  regulated  is  the 
question.  In  the  case  of  a  valued  policy,  the  valuation  in  the  policy  is  the 
agreed  standard:  in  case  of  an. open  policy,  the  invoice  price  at  the  loading 
port,  including  premiums  of  inenranee  and  comraiseion,  is,  for  all  purposes  of 
either  total  or  average  loss,  the  usual  standard  of  calculation  resorted  to  for 
the  purpose  of  ascertaining  this  value.  The  selling  or  market  price  at  the 
port  of  delivery  cannot  be  alone  the  standard;  as  that  does  not  Include  premi- 
ums of  insurance  and  commission,  which  must  be  brought  into  the  account, 
in  order  to  constitute  an  indemnity  to  an  owner  of  goods  who  has  increased 
the  original  amount  and  value  of  his  risk  by  the  very  act  of  insuring.     The 

Proportion  of  loss  is  necessarily  calculated  through  another  medium,  namely, 
y  comparing  the  selling  price  of  the  sound  commodity  with,  the  damaged  part 
of  the  same  commodity  at  the  port  of  delivery.  The  difference  between  these 
two  subjects  of  comparison  affords  the  proportion  of  loss  in  any  given  case ; 
t.  e.,  it  gives  the  aliquot  part  of  the  original  value,  which  may  be  considered 
as  destroyed  by  the  perils  msured  against,  aad  for  which  the  astnired  is  entitled 
to  be  recompensed.  When*  this  is  ascertained,  it  only  remains  to  apply  this 
liquidated  proportion  of  loss  to  the  standard  by  which  the  value  is  calculated, 
t.  «.,  to  the  invoice  price,  being  itself  calculated  as  before  stated  :  and  you 
then  get  the  1-half,  the  Mth,  or  ]-8th  of  the  loss  to  be  made  good  in  terms  of 
money.  This  rule  of  calculation  is  generally  favourable  to  the  underwriter, 
as  the  invoice  price  is  less  in  most  cases  than  the  price  at  the  port  of  delivery; 
but  the  assured  may  obviate  this  ipconvenience  by  making  his  policy  a  valued 
one;  or  by  stipulatmg  that,  in  case  of  loss,  the  loss  shall  be  estimated  accord- 
ing to 'the  value  of  like  goods  at  the  port  of  delivery.  In  the  absence  of  any 
express  contract  on  the  subject,  the  general  usage  of  th^  assured  and  under- 
writers supplies  the  defect  of  stipulation,  and  adopts  the  invoice  valqe,  with 
the  additions  I  have  mentioned,  as  the  standard  of  value  for  this  purpose.  In 
this  case,  after  receiving  the  money  paid  by  the  West  India  dock  company^ 
the  assured  is  left  short  of  his  full  reimbursement  (even  on  the  defendant's 
own  calcuUtion)  by  the  premiums  of  insurance  at  15  guineas  per  cent,  com- 
mission, and  extra  costs  of  suit,  for  which  no  allowance  was  made  by  the  West 
India  dock  company :  so  that  quacunque  via  data,  the  71.  per  cent,  paid  into 
court  is  too  little.  The  consequence  is,  that  the  verdict  must  stand,  subject 
to  the  reference  of  account  to  an  arbitrator  as  agreed  by  the  ca8e.(l) 

(t)  Vide  Stevens  v.  Columbian  1n$ur.  Co.  3  Cainei  43.  Adodvixious,  1  JToboi.  312. 
SuyiAm  fy  ul,  T.  Marifi^  Insur.  Co:  3  Johnt.  138.  Gahn  fy  td.  V.  Broome^  I  JoIids.  Ca. 
ISO.  URoy^.  United  Insur*  Co.  7  JTobas.  34^  [9m  2  Phlll.  on  Ins.  eh.  16.  mm,  X  p. 
814,  Ac— W.] 
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Livie  V.  Janson. 

12  East,  648.    Julj  7, 1810. 

Ab  Jiwurieam  ihip  iiiMir#d  from  ^em  Yerk  to  Ldnifoii,  wmnaMUd  fn»  frmn  Aaericaii 
coudtmnation^  bavisf  for  the  parpose  of  alu^as  ber  national  embargo*  alippad  away 
in  tbfi  night,  was  bjr  force  of  the  ice,  wind,  and  tide»  driven  on  shore  where  ihe  aoa- 
tained  only  partial  damage,  but  was  seized  the  next  day,  and  afterwards  with  great 
difllcolty  and  eipenee,  got  off,  and  finally  condemned  by  the  American  government  for 
breach  of  the  embargo :  held  that  at  there  waa  ahiraately  a  letaZ  loaa  by  a  peril  ezeapf* 
9d9u$^  tk*  foUcy^  the  aaeured  could  neither  recover  for  a  total  )o08,  nor  for  any 
previous  partial  loss  arising  from  the  atrandinc,  diLC.  which  in  the  erent  became  wholly 
immaterial  teethe  assured :  aliter^  in  case  or  actual  disbursements  made  for  repair  of 
damage  occasioned  by  sea  perils  before  the  total  loss;  which  appear  to  be  covered  by 
the  general  authority  given  lo  the  assured  to  «*  labour  and  travail,  dkc.  for  the  defenca, 
safeguard,  aod  raedvery  of  the  property  insured.'* 

THIS  was  an  action  upon  a  ?aloed(a)  policy  of  assurance,  lost  or  not  lost, 
upon  the  ship  Liberty,  with  or  without  papers  and  clearances,  at  and  froA 
NeiD  York  to  London ;  the  adventure  to  begin  at  New  York  on  the  23d  Dt- 
cember,  1808,  for  a  premium  of  18  guineas  per  cent. ;  and  the  insurance  was 
declared  to  be  on  ship  and  cargo  warranted  free  from  American  condemnation. 
The  declaration  contained  the  usual  averments,  and  alleged  the  interest  to  be 
in  B,  Byles,  and  the  loss  by  perils  of  the  seas.  At  the  trial  before  Lord  £/- 
lenborough,  C.  J.  at  the  sittings  after  last  Hilary  term,  a  verdict  was  found 
for  the  plaintiff  for  200/.  subject  to  the  opinion  of  the  Court  on  the  following 
case. 

The  policy  was  subscribed  by  the  defendant  on  the  27th  o(  February,  1809, 
and  the  insurance  was  effected  in  consequence  of  a  letter  of  advice  from  Neto 
York,  that  the  ship  would  tfail  notwithstanding  an  embargo  then  enforced  by 
the  government  of  America,  Which  letter  was  laid  before  the  underwriters 
at  the  time  of  effecting  the  policy.  The  usual  ^iremium  from  Neio  York  to 
London  is  8  guineas.  The  ship,  being  the  property  of  B,  Byles,  was  ip  safety 
in  the  North  River,  at  New  York,  on  the  23d  of  December,  1808,  loaded  with 
a  valuable  cargo  on  his  account,  destined  for  London,  and  waiting  an  opportu- 
nity of  eluding  the  embargo.  For  this  purpose  she  sailed,  with  a  pilot  oa 
board,  between  7  and  8  o'clock  in  the  night  of  the  I5lb /onuary,  1809  :  and 
in  passing  from  New  York  to  Governors  Island,  towards  the  Jersey  shore, 
being  the  proper  course  of  her  voyage,  a  large  body  of  ice,  brought  down  the 
river  by  the  tide  and  wind,  drove  against  the  ship  with  considerable  force,  and 
carried  her  ashore  among  some  rocks  on  Governor's  Island.  Every  exertion 
was  made  by  the  master  and  crew  to  get  the  ship  off,  but  without  effect.  It 
was  found  that  a  large  hole  was  made  in  her  side  by  the  ice,  and  another  in 
her  bottom  by  the  rocks.  In  consequence  of  this,  the  water  rose  four  feet  in 
the  hold,  and  the  ship  fell  down  on  her  side  as  the  tide  left  her.  In  this,  state 
the  mastjer  and  part  of  the  crew  left  the  ship  at  1 1  o'clock  at  night  in  one  of 
the  boats :  the  mate  and  the  remaining  part  of  the  crew  continued  on  boerd 
till  five  in  the  morning,  and  then  left  her  in  the  long-boat,  in  the  conditioa 
above  described.  On  the  same  morning,  about  6  o'clock,  the  officers  of  the 
American  custom-house,  having  discovered  the  ship,  proceeded  to  seize  her  : 
and  the  ship  and  cargo  were  finally  Condemned  for  breach  of  the  embarga 
The  cargo  sustained  damage  exceeding  51  per  cent,  by  the  accident,  and  the 
ship  and  tackle  sustained  damage  exceeding  3/.  per  cent.  A  great  number 
of  persons  were  employed  by  the  American  government  to  take  out  the  cargo, 
and  to  weigh  up  the  ship :  which  was  effected  by  great  exertions  in  the  course 
of  six  weeks.     If  the  plaintiff  were  not  entitled  to  recover,  the  verdict  was  to 

(a)  It  was  agreed,  in  the  course  of  the  argument,  that  this  was  a  valued  policy,  but  it 
was  not  stated  to  be  so  in  the  original  ease. 
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be  set  aside,  and  a  nonsuit  entered  :  if  he  were  entitled  to  recover  as  for  a  total 
loss,  the  verdict  was  to  stand :  if  for  an  average  loss,  the  parties  agreed  to 
settle  the  amount  by  reference.  / 

Scarlett,  for  the  plaintiff,  contended,  that  the  seizure  and  condemnation  by 
the  American  government  were  not  the  operative  cause  of  the  loss,  but  only 
consequences  of  that  lo^  which  had  bpfore  been  occasioned  by  the  perils  of 
the  sea,  and  by  which  a  right  of  action  was  vested  in  the  plaintiff,  to  recover 
the  amount  from  the  underwriter.  The  only  effect  of  the  seizure  was  to  de* 
prive  the  underwriters  of  their  benefit  of  salvage;  but  that  did  not  make  it 
cease  to  be  a  total,  or  if  not  a  total,  at  least  an  average  loss.  And  he  referred 
to  Barker  v.  Blakes,  9  East,  283,  where  the  goods  of  a  neutral  were  insured 
on  board  a  neutral  ship  bound  upon  a  lawful  adventure  from  his  own  to  the 
enemy's  country :  and  the  ship,  being  off  the  enemy's  port,  was  brought  into 
a  British  port  by  a  British  cruizer,  for  the  purpose  of  search ;  and  after  con- 
demnation of  the  enemy's  goods  found  on  board  her,  was  liberated,  together 
with  the  neutral  cargo  on  board.  There,  though  the  detention  and  bringing 
into  a  British  port  for  a  lawful  purpose  by  the  British  cruizer  was  not  a  peril 
for  which  the  underwriter  was  originally  and  directly  liable ;  yet  as  the  loss  of 
the  voyage  was  a  consequence  of  that  peril,  it  was  held  that  the  assured  might 
recover  as  for  a  total  loss,  if  he  gave  notice  of  abandonment  in  time,  or  for  an 
average  loss,  if  his  notice  were  out  of  time.  Admitting  that  the  intention  of 
eluding  the  embargo  increased  the  sea  risks,  because  she  was  to  sail  in  the  night, 
and  without  waiting  for  the  best  wind,  aud  without  the  choice  of  putting  back 
or  the  chance  of  salvage,  in  case  of  an  accident  in  getting  to  sea ;  yet  all 
these  additional  risks  were  compensated  to  the  underwriter  by  the  increase  of 
the  premium.  The  ship,  it  appears,  was  a  complete  wreck  at  the  time  of  the 
.seizure,  for  with  all  the  assistance  which  the  American  government  could  com- 
mand, it  was  six  weeks  before  she  could  be  weighed  up,  and  that  at  an  expense 
which  probably  no  individuals  would  have  incurred.  If  both  these  parties  had 
been  upoti  the  spot,  and  the  assured  hsd  abandoned  immediately,  it  cannot  be 
disputed  but  that  the  subsequent  seizure  would  not  have  altered  the  case : 
then  the  want  of  notice  at  the  time  ought  not  to  put  him  in  a  worse  condition; 
at  least  it  ought  not  to  deprive  him  of  the  benefit  of  a  partial  loss,  the  value  of 
.which  may  fa«  estimated  before  the  seizure  took  place. 

Barnewall,  contra,  insisted  that  this  was  the  case  of  a  total  loss,  not  by  the 
perils  of  the  sea,  but  by  the  seizure  of  the  American  government ;  which  peril 
is  excepted  out  of  the  policy,  and  therefore .  that  the  assured. was  not  entitled 
to  recover  at  all,  either  as  for  a  total  or  a  partial  loss.  He  referred  to  Green 
V.  Elmslie,{a)  as  in  point  against  a  total  loss  by  the  perils  of  the  sea :  for  there 
the  ship,  insured  against  capture  only,  was  driven  by  a  gale  of  wind  on  the 
.enemy's  coast,  and  there  captured ;  which  was  contended  to  be  a  loss  by  the 
perils  of  the  sea,  and  not  by  capture :  but  Lord  Kenyan,  C.  J.  held  it  was 
clearly  a  loss  by  capture ;  for  had  the  ship  been  driven  on  any  other  coast  than 
.that  of  an  enemy,  she  would  have  been  safe.  Neither  can  the  plaintiff  recover 
as  for  a  partial  loss;  for  the  loss  in  its  nature  is  total,  though  not  by  a  peril 
insured  against.  The  assured  has  not  in  fact  and  in  the  event  been  damnified 
by  the  perils  of  the  sea;,  for  the  goods  in  whatever  degree  damaged  have  been 
lost  to  him  altogether  by  an  event  against  which  he  was  not  insured  :  the  pre- 
vious damage  therefore  became  wholly  unimportant  to  him :  the  partial  loss,  if 
any,  was  in  truth  sustained  by  the  American  government,  and  not  by  the  assur- 
ed. The  case  of  Shaufe  v.  Felton,  2  East,  108,  shews  that  the  previous  state 
of  the  thing  insured  signifies  nothing,  if  at  last  t,bere  happen  a  total  loss  of  it 
by  an  event  insured  against.  [Bayky,  J.  observed,  that  that  was  the  case  of 
a  valued  policy  :  Barnewall  answered,  that  this  was  in  fact  the  same,  though  it 
.were  not  so  stated  in  the  case ;  and  Scarlett  admitted  that  it  was  so.]     All 

(a)  SiaiDgs  after  Bil.  34  Geo.  3.  Peake'i  N.  P.  Cat.  212. 
Vol,  VI.  79 
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that  an  underwriter  engages  to  dct  is  to  put  the  assured  in  the  same  state  at 
the  end  of  the  voyage  as  he  would  have  been  in,  if  the  particular  peri)  insured 
against,  by  which  the  loss  is  immediately  occasioned,  had  not  happened.  Now 
here,  as  the  whole  was  ultimately  seized  and  condemned  by  the  American 
ffovernment,  it  is  precisely  the  same  to  the  assured  as  if  the  previous  strand- 
ing had  never  happened.  Though  in  Oodsal  v.  Beldero,  9  East,  72,  there  was 
a  certain  loss  to  the  assured,  yet  as  that  loss  was  done  away  (in  that  instance 
by  a  collateral  compensation)  at  the  time  of  the  action  brought^  the  plaintiff 
could  not  recover. 

Lord  £ll£nborough,  C.  J.  As  there  is  some  novehv  in  the  point,  we  will 
look  further  into  it ;  though  it  appears  to  me,  this  case  tails  within  the  general 
principle,  that  causa  proxima  et  nan  remotd  spectaiur.  It  therefore  seems  to 
be  useless  to  be  seeking  about  for  odds  and  ends  of  prevbus  and  partial  losses 
which  might  have  happened  to  a  ship  in  the  course  of  her  voyage,  #ben  at 
last  there  was  one  overwhelming  cause  of  loss  which  swallowed  up  the  whole 
subject-matter.  At  present,'  I  own  the  case  appears  to  me  to  be  neither  an 
average  nor  a  total  loss  within  the  terms  of  the  policy.  But  we  will  consider 
further  of  it. 

The  case  stood  over  till  the  end  of  the  term,  when  his  Lordship  delivered 
the  judgment  of  the  Court  upon  it. 

This  was  an  action  on  a  policy  on  ship  and  goods,  warranted  fru  from 
American  eonc/emna^toyi.  The  ship  and  goods  were  damaged  by  the  perils  of 
the  sea,  and  were  afterwards  seized  by  the  American  government,  and  condemn- 
ed ;  and  the  question  is,  whether  the  total  loss  by  subsequent  seizure  and  con- 
demnation takes  away  fi'om  the  assured  the  right  to  recover  in  respect  to  the 
previous  partial  loss  by  sea*damflge  ?  And  upon  consideration,  we  think  that 
it  does.  It  is  to  be  recollected  that  nothing  is  properly  imputable  to  the  sea- 
damage  but  the  deterioration  of  the  ship  and  cargo ;  for  though  such  sea-dam- 
age might  stop  the  progress  of  the  voyage,  and  so  bring  the  ship  and  cargo  with- 
in the  reach  and  effect  of  some  other  distinct  peril  which  they  might  otherwise 
have  escaped,  yet  the  substantive  loss  by  that  latter  peril  is  impuuble  to 
such  latter  peril  only,  not  to  the  previous  sea-damage.  If  for  instance  a 
ship  meet  with  sea-damage,  which  checks  her  rate  of  sailing,  so  that  she  is  taken 
by  an  enemy  from  whom  she  would  otherwise  have  escaped  :  though  she  would 
have  arrived  safe  but  for  the  sea-damage,  the  loss  is  to  be  ascribed  to  the  cap- 
ture, not  to  the  sea-damage ;  and  this  upon  the  principle  that  cauia  proxima 
Hon  remota  spectatur.  The  case  of  Green  v.  Elmslie  which  was  cited  in  the 
argument,  proceeds  upon  a  similar  principle  :  there,  the  ship  would  not  have 
been  captured,  had  she  not  been  driven  by  stress  of  weather  upon  the  enemy's 
coast ;  and  yet  the  loss  was  hdd  imputable  to  the  capture,  and  not  to  the  perils  of 
the  seas,  which  had  driven  the  vessel  within  the  influence  of  the  peril  of  capture. 
Considering  the  deterioration  of  the  ship  and  cargo  then  as  the  extent  of  what 
is  referable  to  the  head  of  sea-damage,  we  think  we  may  lay  it  down  as  a  rule, 
that  where  the  property  deteriorated  is  afterwards  totally  lost  to  the  assured,  and 
the  previous  deterioration  becomes  ultimately  a  matter  of  perfect  indifference 
to  his  interests,  he  cannot  make  it  the  ground  of  a  claim  upon  the  under-wri- 
ters.  The  object  of  a  policy  is  indemnity  to  the  assured ;  and  he  can  have 
no  claim  to  indemnity  where  there  is  uUimaiely  no  damage  to  him  from  any 
peril  insured  against.  If  the  property,  whether  dama^^d  or  undamaged, 
would  have  been  equally  taken  away  from  him,  and  the  whole  loss  would  have 
fallen  upon  him  had  the  property  been  ever  so  entire,  how  can  he  l>e  said  to 
have  been  injured  by  its  having  been  antecedently  damaged  ?  To  put  another 
instance  to  the  same  eflfect :  supposing  ship  and  cargo  to  be  damaged  it&  the 
early  part  of  a  voyage  by  the  ordinary  sea  perils,  and  afterwards  whdiy  des- 
troyed by  fire  before  the  voyage  is  finished ;  of  what  consequence  to  the  own- 
er is  the  damage  which  may  have  occurred  from  one  or  several  successive 
causes  of  injury  before  the  fire  t    And  if  the  property »  whether  undamaged  or 
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Bol,  would  hare  been  equally  annihilated;  is  not  its  preTious  deterioration 
rendered  wholly  immaterial  t  Th6  object  of  insurance  is  that  the  thing  in- 
sured shall  arrive  safe  at  the  place  of  destination,  and  that  if  it  do  not  arrive 
at  all,  in  consequence  of  any  of  the  perils  insured,  the  assured  shall  recover 
as  for  a  total  loss :  and  that  if  it  arrive  damaged,  a  proportionable  compensa- 
tion shall  be  paid  for  the  damage ;  because  in  that  case  the  proprietor  receives 
the  things  fr9  tanto  in  a  worse  condition  than  he  ought  to  have  done :  but  of 
what  consequence  to  him  in  the  intermediate  condition  of  the  thing,  if  he  be 
never  to  receive  it.  again  ?  '  If,  before  the  completion  of  the  voyage,  it  be,  as 
to  him  and  his  interests,  in  a  state  of  utter  annihilation,  what  is  it  to  him 
whether  it  had  been  damaged  or  not  in  an  anterior  part  of  the  voyage,  before 
it  became  annihilated  ?  It  was  truly  said  in  the  course  of  the  argument,  that 
the  American  government  were  the  only  persons  in  this  case  who  were  prejudiced 
by  the  deteriorated  state  of  the  ship  and  cargo :  they  obtained  it  in  a  less  val- 
uable condition  on  that  account  than  it  would  otherwise  have  been  to  them  : 
but  that  is  their  loss,  not  that  of  the  plaintiffs.  There  may  be  cases  in  which, 
though  a  prior  damage  be  followed  by  a  total  loss,  the  assured  may  neverthe- 
less have  rights  or  claims  in  respect  of  that  prior  loss,  which  may  not  be  ex- 
tinguished by  the  subsequent  total  loss.  Actual  disbursements  for  repairs  in 
fact  made,  in  consequence  of  injuries  by  perils  of  the  seas  prior  to  the  hap- 
pening of  the  total  loss,  are  of  this  description ;  unless,  indeed,  they  are  more 
properly  to  be  considered  as  covered  by  that  authority,  with  which  the  assured 
is  generally  invested  by  the  policy,  of  "  siting,  labouring,  and  travelling,  dLc. 
for,  in,  and  about  the  defence,  safeguard,  and  recovery  of  the  property  insur* 
ed '/'  in  which  case  the  amount  of  such  disbursements  might  more  properly 
be  recovered  as  money  paid  for  the  underwriters  under  the  direction  and  allow- 
ance of  this  provision  of  the  policy,  than  as  a  substantive  average  loss  to  be 
added  cumulatively  to  the  total  loss  which  is  aAerwards  incurred  in  conse- 
quence of  the  sea  risks.  In  the  present  case,  as  the  immediately  operating 
cause  of  total  loss  was  one  from  which  and  its  consequences  the  defendant  is 
by  express  provision  in  the  policy  exempted ;  and  as  the  other  antecedent 
causes  of  injury  never  produced  any  pecuniary  loss  to  the  plaintiff;  and  as 
there  never  existed  a  period  of  time,  prior  to  the  total  loss,  in  which  the 
assured  could  have  practicably  called  on  the  underwriters  for  an  indemnity 
against  the  temporary  and  partial  injqry  sustained  by  the  property  insured; 
we  are  of  opinion,  that  such  prior  partial  injury  forms  in  this  case  no  claim 
upon  the  underwriters  of  this  pdicy ;  and  consequently,  that  the  postea  must 
be  delivered  to  the  defendant.(]) 


WilliB  V.  Freeman  and  Others^ 

12  East,  656.    July  7, 1810. 

A  trader  bavinc  Becnrhiet  in  hit  bankers*  bands  to  a  certain  amount  aAer  a  secxet  act  of 
bankruptcy,  drew  on  them  a  bill  for  a  larger  amount  on  the  score  of  his  accommodation^ 
payable  to  hia  own  order,  which,  afler  acceptance,  he  indorsed  to  the  plaintiff,  (who 
knew  of  his  partial  insolvenej,  but  not  of  tne  act  of  bankruptcy ;)  and  a  commission 
of  bankrupt  nay ing  been  afterwards  takan^ut;  held  that  the  plaintiff,  who  was  to 
nak^  title  through  the  bankrupt's  indorsement  after  his  bfinkruptcj,  though  he  were 
entitled  to  aua  the  acceptors  upon  the  bill,  vet  could  only  recover  on  it  the  amount  of 
the  sum  accepted/or  the  accommodation  of  the  bankrupt  over  and  above  the  amount  of 
the  bankrupt's  effecu  in  the  hands  of  the  acceptors  at  the  time  of  the  bankruptcy ;  for 
which  latter  amount,  and  for  which  alone,  Xhey  were  liable  to  account  in  another  form 
of  action  (not  on  the  bill)  to  the  bankrupt**  assignees. 

THE  plaintiff  declared,  that  on  the  5th  of  Jtify,  1809,  one  James  Anderson 
(1)  [But  see  CoU  ▼.  Smiik^  3  Johns.  Cases,  16.    Lawrenet  v.  Merdetn^  5  B.  &  A.  107. 
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drew  a  bil)  of  exchange  on  the  defendants,  whereby  he  directed  them  oh  the 
10th  of  November,  in  that  year,  to  pay  to  his  order  1400/. ;  that  the  defend- 
ants accepted  the  bill,  and  that  J.  Anderson  then,  on  the  same  day,  indorsed 
it  to  the  plaintiff;  and  that  the  defendants  have  since  refused  to  pay  it.  There 
were  also  the  common  counts.  The  cause  was  tried  before  Lord  Etlenbarough, 
C.  J.  at  Guildhall,  after  Hilary  term,  1810,  when  the  plaintiff  obtained  a 
verdict  for  1434/.  145.  2d,  subject  to  the  opinion  of  this  Court  on  the  follow- 
ing case. 

Anderson  being  indebted  to  the  plaintiff  in  more  than  2000/.  an  aotion  was 
brought  to  recover  the  same,  which  stood  for  trial  at  the  sittings  after  Trinity 
term,  1809.  After  notice  of  trial  was  given,  Anderson  being  then  insolvent, 
represented  to  the  plaintiff's  attorney,  that  he  was  unable  to  pay  the  whole  of 
his  debts,  and  proposed  that  if  the  proceeding  in  that  action  were  stayed,  he 
would  pay  him  a  composition  of  135.  M,  in  the  pound  upon  the  debt  claimed, 
and  the  costs  of  the  action,  to  fall  due  on  the  same  day  on  which  the  plaintiflT 
Would  be  entitled  to  sign  judgment  in  the  action  ;  and  he  named  the  defendants 
as  his  sureties  for  the  same,  and  proposed  to  give  their  acceptance.  This  propo- 
sal being  accepted,  Anderson  applied  to  the  defendants  by  (he  following  letter, 
to  accept  the  bill  in  the  declaration  mentioned /or  his  accommodation,  (Da- 
ted Cannon-street y  5th  July,  1809.)  *'  Messrs.  Freeman  and  Co.  We  should 
"  be  much  obliged,  and  feel  considerably  accommodated,  if  you  would  accept 
''our  bill  drawn  on  you  for  about  1400Z.  payable  at  4  months  after  this  date, 
**  (which  will  not  be  negociated ;)  and  what  part  of  this  bill  is  not  covered  by 
"  bills  in  your  hands,  we  shall  very  soon  do.  This  is  the  last  time  we  shall 
''  have  occasion  to  trouble  you  for  accommodation,  &c.  as  we  shall  get  over  in 
"  the  course  of  a  couple  of  months  the  inconvenience  we  thus  suffer  through 
''  Mr.  Newman :  for  although  our  loss  by  his  bankruptcy  will  be  very  little 
"  or  nothing,  yet  our  advances  are  heavy  and  unexpected.  We  remain,  &c. 
"James  Anderson  and  Co."  The  defendants  accepted  the  bill,  and  de- 
livered it  to  Anderson,  who  endorsed  it,  so  accepted,  to  the  plaintiff,  on  the 
next  or  the  second  following  day.  At  the  time  the  defendants  accepted  the 
bill,  they  had  funds  of  Anderson  in  their  hands  to  the  amount  of  888/.  1^. 
Sd.,  consisting  of  bills  not  then  due,  but  since  paid,  and  which  were  deposit- 
ed by  him  with  the  defendants  as  his  bankers.  Anderson  being  a  trader,  com- 
mitted an  act  of  bankruptcy  on  the  7th  of  March,  1809,  and  a  commission 
issued  against  him  on  the  25th  of  July,  on  which  he  was  afterwards  declared 
a  bankrupt,  and  assignees  appointed.  The  Question  was,  whether  the  plaintiff 
were  entitled  to  recover  any  and  what  sum?  If  he  were  entitled  to  recover 
the  whole,  the  verdict  was  to  stand  :  if  entitled  to  recover  no  more  than  the 
difference  between  888/.  I65.  Sd,  and  the  amount  of  the  bill,  then  the  verdict 
was  to  be  entered  for  a  sum  so  reduced ;  if  not  entitled  to  recover  any  thing, 
the  verdict  was  to  be  set  aside,  and  a  nonsuit  entered* 

The  case  was  argued  a  few  days  ago,  by  Scarlett  for  the  plaintiff,  and  Hoi" 
royd  for  thq  defendants ;  but  the  Court  in  giving  judgment  went  so  fully  into 
the  grounds  of  the  arguments,  that  it  is  unnecessary  to  state  them  here.  After 
time  taken  to  consider  the  case  further. 

Lord  Ellenborough,  C.  J.  delivered  the  opinion  of  the  Court. 

This  was  an  action  against  the  defendants  as  acceptors  of  a  bill  of  exchange 
for  1400/.,  drawn  by  one  Anderson,  playable  to  his  own  order,  and  endorsed 
by  him  to  the  plaintiff  for  value.  .  And  the  defence  was,  that  in  consequence 
of  a  prior  act  of  bankruptcy  by  Anderson,  which  has  since  been  followed  by 
a  commission,  Anderson^s  indorsement  transferred  no  right  to  the  plaintiff. 
As  the  bill  was  payable,  not  immediately  to  the  plaintiff,  but  to  Anderson's 
order,  it  was  incumbent  on  the  plaintiff,  when  he  took  the  bill,  to  satisfy  him- 

Halm  V.  CobbeU,  2  Qing.  205.  Potter  ▼.  Prov.  Wash.  Ins.  Co.,  4  Mason,  300.  2  Pbill. 
Qn  Ins.  464.  ch.  17.  sec.  18.  See  also,  Young  v.  Turing^  2  Man,  &.  G.  593,  as  to  what  if 
a  toud  loss.— W.] 
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self  as  to  Anderson's  right  to  endorse  it ;  and  if  Anderson  had  no  such  right, 
the  loss  must  fail  upon  the  plaintiff.  At  the  time  this  bill  was  accepted,  the 
defendants  had  in  their  hands,  as  Anderson's  bankers,  bills  of  the  value  of 
888/.  I65.  8e/.,not  then  become  due;  but  they  had  no  other  effects.  To  that 
amount,  therefore,  their  acceptance  was  for  value :  beyond  that,  it  was  gratui- 
tous, and  merely  for  Anderson's  accommodation.  It  may  be  considered  as  clear, 
that,  except  in  cases  provided  for  by  particular  statutes,  a  trader  who  has  com- 
mitted an  act  of  bankruptcy,  upon  which  a  commission  afterwards  issues,  can 
inake  no  transfer  of  his  property  to  the  prejudice  of  his  assignees,  nor  do  any 
act  to  interfere  with  their  rights ;  but  every  such  attempted  transfer  or  act  is 
liable  to  be  vacated  by  his  assignees.  On  the  other  hand,  when  it  does  not 
affect  the  rights  and  interests  of  the  assignees,  the  act  of  a  man  who  has  com- 
mitted an  act  of  bankruptcy  has  the  same  effect  as  the  act  of^any  other  person. 
The  question,  therefore,  for  consideration  here  is,  whether  this  endorsement 
by  Anderson,  if  allowed  to  be  effectual,  could  prejudice  his  assignees,  or  inter- 
fere with  their  rights;  because,  as  far  forth  as  it  would  do  so,  it  is  inoperative. 
The  case  of  Wtlkins  v.  Casey,  7  Term  Rep.  711,  has  established,  that  if  a 
man  who  has  funds  in  his  hands  belonging  to  a  trader,  who  has  committed  a 
secret  act  of  bankruptcy,  accept  a  bill  for  that  trader,  without  knowing  of  such 
act  of  bankruptcy,  he  may  apply  those  funds  when  the  bill  becomes  due  to  the 
discharge  of  his  own  acceptance,  though  a  commission  of  bankrupt  may  have 
issued  in  the  interim,  and  will  be  protected  against  any  claim  the  assignees 
may  afterwards  make  upon  him  in  respect  of  the  funds  so  applied.  To  the 
extent,  therefore,  of  the  888Z.  I65.  Sd.,  it  would  prejudice  the  assignees  to  hold 
this  indorsement  valid ;  because  it  would  destroy  the  claim  of  the  assignees  to 
that  sum  in  the  hands  of  the  acceptors  :  and  we  have  no  difficulty  in  saying, 
that  this  part  of  the  plaintiff's  demand  cannot  be  supported. 

As  to  the  surplus  (511/.  35.  4d.,)  had  the  bill  been  for  that  sum  alone,  the 
case  cited  by  the  plaintiff  of  Arden  v.  Watkins,  3  East,  317,  would  be  an  au- 
thority in  point,  unless  the  late  stat.  (49  Geo.  3  c.  121.  s.  8,)  has  altered  the 
law  in  this  respect.  The  principle  decided  in  ArdeH  v.  Watkins  was  this,  that 
if  a  man  accept  a  bill  for  the  accommodation  of  a  trader  who  has  committed 
a  secret  act  of  bankruptcy ;  and  such  bill  be  payable  to  the  trader's  order, 
the  trader's  indorsee  will  have  a  valid  claim  unon  the  bill  against  the  acceptor, 
notwithstanding  a  commission  of  bankrupt  shall  have  issued  against  such  trader 
before  the  bill  became  due  :  because  as  the  trader  himself  could  have  had  no 
right  upon  such  bill  against  the  acceptor,  his  assignees,  who  can  in  this  respect 
stand  in  no  bettel*  situation  than  the  bankrupt  whom  they  represent,  could 
have  had  no  right  upon  it  supposing  it  had  remained  in  his  possession ;  and  there- 
fore his  indorsement  works  no  prejudice  to  them.  It  is  contended,  howevet, 
in  this  case,  first,  that  where  the  acceptance  is  partly  for  value,  and  in  part 
only  by  way  of  accommodation,  the  assignees  have  an  interest  in  the  bill,  and 
a  right,  pro  tanto,  to  sue  upon  it ;  and  that  to  allow  the  indorsement  to  operate 
npon  thie  surplus  would  prejudice  their  right,  and  would  be  subjecting  the  ac- 
ceptor to  two  actions  upon  the  same  acceptance,  which  is  not  allowable :  and 
secondly,  that  since  the  stat.  49  Geo.  3.  c.  121.  s.  8,  if  the  defendant  were  com- 
pelled to  pay  this  511/.  35.  4d.  to  the  plaintiff,  he,  the  defendant,  as  a  surety 
for  a  bankrupt,  paying  under  the  circumstances  stated  in  that  8th  section, 
would  be  entitled  to  prove  his  demand  in  respect  of  it  under  Anderson's  com- 
mission, and  the  assignees  and  other  creditors  would  teceive  a  prejudice  from 
that  proof.  A  moment's  consideration,  however,  will  dispose  of  the  second 
ground;  it  being  clear  that  the  quantum  of  proof  against  the  estate  will  not 
be  varied  by  the  defendants'  proving,  (if  they  should  be  admitted  to  prove) 
and  consequently  their  proof  could  not  prejudice  the  assignees  or  other  credi- 
tors. If  the  plaintiff  recover  this  sum  from  the  defendants,  (and  we  will  sop- 
pose  the  defendants  are  competent  to  prove  for  it,)  in  that  way  it  is  proved  by 
the  defendants  under  the  bankrupt's  commission :  if  the  plaintiff  do  not  re- 
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ea^er  it  from  tfae  defimdanto,  he,  the  plaioliff,  may  certainly  prove  it  himseU^ 
as  part  of  the  debt  due  from  Anderson  to  himself  at  the  time  when  Anders^m 
became  bankrupt :  and  in  either  case,  therefore,  will  it  be  either  by  one  party 
or  the  other  once  proveable.  As  to  the  other  ground,  we  think  the  assignees 
bad  no  right  to  the  bill  tit  apposition  to  the  plaintiffs  nor  any  right  to  sue  upon 
it  for  the  888/.  16s.  Sd,  It  was  a  security  from  the  defendants  for  that  sum 
and  more;  and  though  the  assignees  had  a  right  to  take  care  that  the  bankrupt 
should  not  use  it  so  as  to  affect  that  sum,  they  had  no  right  to  controul  bis 
power  over  it  as  to  the  residue  beyond  that  sum.  They  have  a  right  to  protect 
themselves,  but  not  arbitrarily  to  interfere  with  or  vary  the  rights  of  others. 
The  possession  of  this  bill  wopid  have  placed  them  in  no  better  situation  than 
they  would  have  been  in  without  it :  with  the  possession  of  it,  they  could  only 
have  recovered  the  888/.  16s.  8</. ;  and  without  it  they  may  still  recover  to  that 
same  extent  Before  this  bill  was  drawn,  and  independently  of  it,  this  888/. 
165.  Sd,  was  theirs:  the  acceptance  of  this  bill  gave  them  no  fresh  right;  it 
merely  led  the  old  one  as  it  was.  They  are  entitled  to  say,  that  the  888/.  16f . 
Sd,  shall  not  be  touched ;  they  may  resist  and  disaffirm  any  operation  of  this 
bill  to  transfer  that  sum  to  their  prejudice ;  but  they  have  no  further  right. 
This  is  all  that  is  necessary  for  their  protection ;  and  it  would  be  working 
injustice,  without  any  reasonable  colour  or  ground  for  it,  to  give  them  more. 
The  assignees,  indeed,  do  not  themselves  controvert  the  plaintiff 's  right ;  their 
right  is  insisted  upon  by  the  defendants ;  they  set  up  the  jus  tertii  ;  and  they 
set  up  that  right  not  to.  protect  the  assignees,  but  to  reduce  the  extent  of  their 
own  responsibility.  The  assignees  will  have  every  thing  to  which  they  are 
entitled,  independently  of  this  bill ;  and  that,  whether  the  plaintiff  recover 
upon  it  to  the  extent  of  the  511/.  3s.  4<f.  or  not.  The  defendants  entered  into 
an  engagement,  by  which,  for  any  thing  which  they  then  knew,  Anderson  might 
pledge  his  responsibility  for  511/.  3s.  Ad,  beyond  what  he  had  assets  to  cover. 
They  agreed,  in  effect,  to  apply  the  888/.  16$.  Qd.  towards  the  discharge  of  the 
bill ;  and  if  necessary  to  advance  511/.  3s.  4d,  more  of  their  own.  Anderson, 
at  the  time  of  indorsing  the  bill  to  the  plaintiff,  had  apparently  the  right  to 
endorse  it :  he  had,  indeed,  committed  a  secret  act  of  bankruptcy,  but  that 
was  unknown  to  the  plaintiff,  and  no  commission  had  issued  against  him.  The 
plaintiff  had  therefore  a  right  to  suppose,  that  he  was  receiving  a^valid  engage- 
ment from  the  defendant  for  1400/. :  the  defendants,  if  they  knew  of  the  in- 
dorsement, mqst  have  so  considered  it :  and  is  it  just  to  allow  the  defendants 
to  withdraw  themselves  from  the  whole  engagement,  because  it  would  interfere 
with  the  rights  of  the  assignees,  unless  they  were  relieved  from  a  part  of  it  ? 
If  the  defendant's  argument  pevail,  it  would  have  prevailed  equally  if  their 
debt  to  Anderson  bad  been  6tf.  only,  instead  of  888/.  16s.  Qd.  If  the  bill  is  to 
be  considered  so  completely  indivbible  as  that  the  plaintiff  can  recover  no  part 
unless  he  recover  the  whole,  the  right  to  resist  bis  claim  to  the  extent  of  a 
single  farthing  would  defeat  it  tit  toto.  Could  not  the  assignees  waive  their 
right,  and  affirm  Anderson's  indorsement?  And  if  they  did,  could  the  defend- 
ants resist  payment  of  the  whole  1400/.  ?  And  if  not,  how  can  their  conduct, 
in  affirming  or  disaffirming  the  act,  be  allowed  to  vary  the  extent  of  the  de- 
fendants' liability.  This  is  not  the  case  of  a  professed  indorsement  of  part  of 
the  bill,  which  would  have  the  effect  of  giving  several  actions  on  the  bill ;  but 
it  is  an  indorsement  of  the  whole,  supposed  at  the  time  to  be  valid  for  the 
whole,  but  which,  from  subsequent  events,  the  defendants  are  at  liberty  to 
resist  and  vacate  for  a  part ;  and  upon  payment  of  which  part,  they  are  dis- 
charged from  b\\  further  responsibility  uponlhe  billf  though  they  still  continue 
answerable  for  the  residue  of  its  amount  to  others,  in  another  form,  and  upon 
a  ground  wholly  independent  of  the  bill.  Upon  the  whole,  therefore,  as  the 
defendants  by  their  acceptance  enabled  Anderson  to  hold  forth  the  bill  as  a 
pledge  for  14^. ;  as  Anderson  has  no  ground  of  bis  own  to  resist  his  liability 
to  the  whole  of  the  sam^  but  is  obliged  to  call  in  aid  the  right  of  third  per- 
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flons,  the  assignees;  m  they  hare  a  right  to  the  extent  of  8682.  Ids.  Sd.  onlj, 
and  will  have  a  complete  protection  if  that  sam  he  excluded  from  the  verdict ; 
and  though  the  plaintiflf  he  at  the  same  time  allowed  to  retain  the  possession 
of  the  bill,  and  to  recover  upon  it  pro  taiUo ;  it  appears  to  us  that  the  plaintiff 
is  to  be  considered  as  having  a  right  to  recover  such  balance  of  511/.  85.  4d. 
and  that  the  verdict  ought  therefore  to  be  entered  for  him  for  such  reduced 
sum  accordingly. 


Stedman  v.  Martiimant 

12£Mt,664.    July  6, 1810. 

A  bankropt,  sued  by  his  suretVi  or  ptnoo  who  wac  liable  for  bis  debt,  at  the  time  of  the 
commission  issued  against  bim,  tboagh.the  surety  became  such  after  the  act  of  bank- 
ruptcy, and  paid  the  debt  after  the  issuing  of  the  commission,  cannot  without  specially 
pleading  it,  in  like  manner  as  after  the  stat.  5  Geo.  2.  c.  90.  s.  7,  avail  himself  of  his 
certificate  under  the  stmt.  49  G.  3.  c.  121.  a.  6,  which  disehmrgu  the  bankrupt  baring 
bis  certificate  of  all  such  demands^  at  the  euit  of  every  such  person,  tit  like  maimer  (o 
all  inttnis  and  yurfosts^  os  if  such  person  bad  been  a  creditor  l>efore  the  bankruptcy. 

THE  plaintiff  declared  in  srssiinipiiV  upon  the  oommon  money  counts ;  fo 
which  non  nssmt^sii  was  pleaded :  and  at  the  trial  before  Lord  Elknbanfugh, 
C.  J.  in  Middlesex^  a  verdict  was  found  for  the  plaintiff  for  260/.,  subject  to 
the  opinion  of  the  Court  on  the  following  case. 

On  the  5th  of  January ^  1807,  the  plaintiff,  at  the  defendant's  request,  and 
for  his  accommodation,  accepted  a  bill  of  exchange  drawn  by  the  defendant 
for  334/.  lis.  Orf.,  payable  at  70  days  after  date,  and  the  defendant  promised 
to  provide  the  plaintiff  with  the  money  to  pay  such  bill.  The  bill  became  due 
on  ;the  |9th  of  March  1807,  and  the  defendant  not  providing  for  it,  it  was 
dishonoured.  On  the  18th  of  March,  1807,  a  docket  was  struck,  and  on  the. 
31  St  a  commission  of  bankrupt  was  issued  against  the  defendant,  which  was 
superseded  on  the  15th  of  April,  1807;  on  f^hich  day  another  commission  of 
bankrupt  was  issued  against  him ;  but  neither  of  these  commissions  was  gaz« 
etted  or  proceeded  upon.  A  meeting  of  the  defendant's  creditors  was  then 
held,  and  time  was  given  him  to  pay  his  debts  by  instalments.  On  the 
9tb  of  June,  1807,  tl^  plaintiff  accepted  another  bill  for  the  like  accom- 
modation of  the  defendant^  for  237/.  lis,  10c/.,  which  became  due  on  the 
12tfa  of  September,  1807,  and  was  on  that  day  paid  by  the  plaintiff  for 
the  defendant's  use,  be  not  providing  for  the  same.  This  latter  bill  was  given 
for  the  purpose  of  taking  up  the  former  dishonoHred  bill,  with  the  addition 
of  interest  and  stamp,  and  was  indorsed  by  C  Aidriek  as  an  additional  secu- 
rity to  Messrs.  Merries  and  Co.,  the  holders  of  the  former  bill,  who  had  re- 
quired the  same.  A  commission  of  bankrupt  issued  against  the  defendant, 
dated  6th  of  August,  1807,  founded  on  an  act  of  bankrupt  committed  in 
March,  1807,  and  the  defendant  was  declared  a  bankrupt  under  such  commit 
sion.  A  dividend  of  6s.  4d.  m  the  pound  was  declared,  and  made  on  the  6th 
of  August,  1808.  A  second  dividend  of  Is.  6d.  in  the  pound  was  declared 
and  made  on  the  28th  Julf  1809.  Previous  to  paying  the  last  dividend,  the 
assignees  had  in  hand  1547/.  belonging  to  the  defendant's  estate ;  and  the 
plaintiff,  (supposing  him  entitled  to  prove  the  money  paid  on  the  hills  as  a 
debt,)  and  other  creditors  of  the  defendant  who  had  not  proved  under  the  said 
commission,  might  at  that  time  have  received  dividends  equally  in  proportion 
to  their  respective  debts,  without  disturbing  any  dividend  then  already  made. 
The  defendant  obtained  his  certificate  of  conformity  under  the  said  commis- 
sion on  the  4th  of  September,  1809.  The  questions  were,  1st,  whether  the 
plaintiff  were  entitled  to  recover  the  260/.,(«)  notwithstanding  the  defendant's 

(«)  The  amount  of  the  second  bill  with  intoreBt. 
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bankruptcy  and  certificate.    tMly,  Whether  the  defendant  can  arail  hinaelf  of 
his  certificate  under  the  general  issue. 

Puller,  for  the  plaintiff,  said,  that  the  last  question  had  been  decided  in  the 
present  terni  by  the  court  of  C.  B,,  in  Gasckell  v.  Martinnant,  where  it  had 
been  ^held  that  the  bankrupt  could  no^  avail  himself  of  his  certificate  upon 
the  late  act  of  the  49  Geo.  3.  c.  121.  s.  8,  without  pleading  it,  in  the  same 
manner  as  he  must  have  done  before  that  act,  where  the  debt  accrued  before 
the  bankruptcy. 

That  section  enacts,  "  that  in  all  cases  of  commissions  of  bankrupt  already 
"  issued,  under  which  no  dividend  has  yet  been  made,  or  under  which  the 
**  creditors  who  have  not  proired  can  receive  a  dividend  equally  in  proportion 
**  to  their  respective  debts,  without  disturbing  any  dividend  already  made,  and 
"  in  all  cases  of  commissions  of  bankrupts  hereafter  to  be  issued,  where  at  the 
^'  time  of  issuing  the  commission  any  person  shall  be  surety  for  or  be  liable 
"for  any  debt  of  the  bankrupt,  it  shall  be  lawful  for  such  surety  or 
"  person  liable  if  he  shall  have  paid  the  debt,  or  any  part  thereof  in  discharge 
''  of  the  whole  debt,  although  he  may  have  paid  the  same  after  the  commis- 
"  sion  shall  have  issued,  and  the  creditor  shall  have  proved  his  debt  under 
"the  commission,  to  stand  in  the  place  of  the  creditor  as  to  the  dividends 
"  upon  such  proof;  and  when  the  creditor  shall  not  have  proved  under  the 
"  commission,  it  shall  be  lawful  for  such  surety  or  person  liable  to  prove  his 
"  demand  in  respect  of  such  payment  as  a  debt  under  the  commission ;  not 
"  disturbing  the  former  dividends,  diLc.  notwithstanding  such  person  may  have 
"  become  surety  or  liable  for  the  debt  of  the  bankrupt  after  an  act  of  bank- 
"  ruptcy  had  been  committed  by  such  bankrupt :  provided  that  such  persoa 
"  had  not,  at  the  time  when  be  became  such  surety,  or  when  he  so  became 
"  liable  for  the  debt  of  such  bankrupt,  notice  of  an  act  of  bankruptcy  by  sucb 
"  bankrupt  committed,  or  that  he  was  insolvent,  or  had  stepped  payment. 
"  Provided  always,  that  the  issuing  a  commission  of  bankrupt,  although  such 
"  commission  shall  afterwards  be  superseded,  shall  be  deemed  such  notice. 
"  And  every  person  against  whom  any  commission  of  bankrupt  has  been  or 
"  shall  be  awarded,  and  who  has  obtained  or  shall  obtain  bis  certificate,  shall 
*'  be  discharged  of  all  demands ,  at  the  suit  of  every  sach  person  having  so  paid, 
"  or  being  hereby  enabled  to  prove  as  aforesaid,  or  to  stand  in  the  place  of  such 
"  creditor  as  aforesaid,  with  regard  to  his  debt  in  respect  of  such  surety-ship 
**  or  liability,  in  like  manner,  to  all  intents  and  purposes,  as  if  such  person 
"  had  been  a  creditor  before  the  bankruptcy  of  the  bankrupt  for  the  whole  of 
"  the  debt  in  respect  of  which  he  was  surety,  or  was  liable  as  aforesaid." 

The  Court,  without  entering  into  the  first  question,  called  on  the  defend- 
ant's counsel  for  an  answer  on  the  second  point. 

E,  Lawes,  who  appeared  now  on  the  part  of  the  defendant,  admitted  that 
the  case  cited  was  an  authority  in  point  against  him,  which  had  been  decided 
since  this  case  was  reserved :  but  requested  the  indulgence  of  the  Court  to  let 
the  case  stand  over  till  to-morrow,  on  account  of  the  unavoidable  absence  of 
the  gentleman  who  was  to  have  argued  it  for  the  defendant. 

Lord  Ellenborougq,  C.  J.  then  said,  that  it  was  a  rule  very  much  of  prac- 
tice to  require  a  bankrupt  to  plead  his  certificate,  if  he  meant  to  avail  himself 
of  it;  but  it  had  long  prevailed  before  the  late  act  of  parliament;  and  having 
been  recently  extended  by  the  judgment^of  the  court  of  C  B,  to  cases  of  this 
kind  arising  since  the  act,  it  would  be  very  inconvenient  if  a  different  rule 
were  established  in  this  court.  They  should  therefore  consider  themselves 
bound  by  that  decision,  unless  it  could  be  shewn  to  be  an  improvident  rule,  so 
as  to  induce  them  to  confer  with  the  judges  of  the  other  court  upon  it.  For 
the  present,  therefore  the  Court  would  give  judgment  nisi  for  the  plaintiff; 
which  would  stand,  unless  they  heard  any  sufficient  reason  urged  to-morrow  to 
the  contrary. 

Marry  at,  for  the  defendant,  on  the  next  day,  suggested  that  the  stat.  5  Geo. 
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2.  6.  80.  8.  7,  vrhicii  gave  a  munniary  fira  of  plea  to  a  caittficttad  baokmpt 
nied  for  a  debt  aceraing  before  the  baakmptcy^  by  wh&ch  be  was  to  avail  hiia- 
self  of  his  discharge  by  the  certificate,  was  framed  upon  the  ground  thai  the 
remedy  only  was  barred  and  not  the  debt.  But  here,  he  contended,  that  by 
the  lust  sutuie  the  deoiand  itaelO  which  was  the  debt,  was  discharged,  and  the 
very  cause  of  actkm  was  barred,  and  therefore  the  defence  was  available  on 
the  general  issue. 

The  Cawri,  however,  were  dearly  satisfied,  that  there  was  no  foundation  for 
this  distinction ;  but  they  offered  Marry  mi  leave  to  amend  ob  payment  of  costs. 
And  he  desired  time  to  consult  his  client  till  the  next  day. 

PoBtea  to  the  plaintiff. 


Gildart  t;.  GladstQne  and  Gladstone,  in  Error. 

12  East,  668.    July  9, 1810. 

indgiMnt  having  baen  given  in  C,  K  for  Um  plaintiA  apoo  a  mcial  reniiet  jn  c«nniip- 
mt^  wbidb  wai  reversed  upoo  wrii  of  arror  la  this  court,  ikn  defendant  it  entitled  here 
not  only  to  judgment  of  acouittal,  but  alio /or  Me  costs  of  hU  defence  in  C.  B.,  being  the 
same  judgment  which  the  Uourt  below  ou^t  to  have  given  ;  the  defendant  in  such 
case  being  entitled  to  his  costahy  the  stat.  23  H.  Q.  c.  15. 

THE  jadgment  of  the  coart  of  C.  P.  /or  the  plaintifis  below  having  been 
retersed  in  this  case,  in  M.  50  Geo.  3.  li  East,  675,  and  a  rule  drawn  up 
thereupon ;  Holrpyd^  in  the  last  term,  obtained  a  rule  calling  upon  the  d^ 
fendants  in  error  to  shew  cause  why  the  rule  made  before  for  reversing  the 
judgment  should  not  be  amended,  by  adding  thereto,  that  judgment  of  acquittal 
be  given  for  the  plaintiff  in  error,  wUh  the  costs  of  kis  defence  in  the  court  of 
G.  P. :  and  why  the  master  of  this  court  should  not  tax  those  <5o6ts.  But  be 
admitted  that  he  could  not  have  the  costs  of  the  writ  of  error  here ;  as  this 
court  could  only  give  the  same  judgment  on  a  writ  of  error  as  the  court  of 
C,  P.  ought  to  have  given,  according  to  the  judgment  of  the  House  of  Lords, 
in  Philiipi  v.  Bury,  1  Ld.  Ray.  10,  and  Salk.  403.  He  referred  to  the  slat. 
93  H.  8.  c.  15,  which  gives  costs  to  a  defendant  if  a  verdict  pass  against  the 
plaintiff  in  certain  actions^  of  nHiich  thia  was  one :  and  here  in  the  result  it 
appears,  by  the  judgment. of  the  Court,  that  the  verdict,  which  was  special, 
should  have  been  entered  for  the  defendant  below.  - 

Richardson  now  opposed  the  rule ;  and  in  answer  to  a  question  put  by  Lord 
EUenbotough,  C.  J.  whether  the  court  of  error  ought  not  to  perfect  their  judg- 
ment by  giving  that  relief  to  the  defendant  below  which  the  Court  below  ought 
to  have  given  to.  him ;  he  referred  to  Parker  v.  Harris,  1  Salk.  202,  where  a 
distinction  is  taken,  ''that  where  judgment  is  given  below  for  the  plaintifl^  and 
the  defendant  brings  error,  there  shall  only  be  iudgmentto  reverse  the  former 
judgment ;  for  the  suit  is  only  to  be  eased  and  discharged  of  that  judgment : 
but  where  the  plaintiff  below  brings  error,  the  judgment  shall  not  only  be  a 
reversal,  but  the  Court  shall  also  give  such  judgment  as  the  court  below  should 
have  given ;  for  his  writ  of  error  is  to  revive  the  first  cause  of  action,  and  to 
recover  what  he  ought  to  have  recovered  by  the  first  suit."  The  same  rule 
was  recognized  and  acted  upon  in  Baker  v.  Lade,  Cartb.254.  It  b  true,  that 
those  cases  were  upon  demurrer,  and  before  the  statute  8  and  9  W.  3.  c.  11.  s. 
2,  giving  costs  to  a  defendant  obtaiumg  judgment  on  demurrer :  but  Phillips 
V.  nury,  in  which  the  same  rule  was  recognized,  was  upon  a  special  verdict. 
If  it  be  said,  that,  one  of  the  reasons  there  given  for  the  distinction  is«  that  the 
defendant  who  obtains,  upon  error  brought,  the  reversal  of  a  judgment  given 
against  him  below,  is  in  staim  quo,  and  therefore  has  no  need  to  enter  a  new 
judgment;  and  that  since  the  statute  giving  Him  «08t8,  that  reason  no  longer 
applies :  the  answer  is  that  the  same  distinction  has  been  recognized  in  easea 

Vol,  yi.  80 
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aod  books  of  practice  long  siaee  the  statute  of  William ;  of  which  he  instanced 
8everal.(a)  [Bayky^  J.  Is  not  thai  contrary  to  the  rule,  as  laid  down  in 
Salk.  401,  and  7  Mod.  3.  Anon.  £.  1  Ann.  B.  R.]{b) 

Holroydy  and  /.  Clarkey  in  support  of  the  rule,  observed,  that  in  general 
where  a  defendant  brings  a  writ  of  error,  it  is  for  some  fault  in  the  declaration 
after  verdict  and  judgment  against  him,  for  which  he  ought  to  have  moved  in 
arrest  of  judgment  in  the  cpurt  below ;  and  therefore  he  is  not  entitled  to 
costs ;  but  upon  a  special  verdict  the  finding  of  the  jury  is  in  the  alternative : 
and  if  the  defendant  be  found  to  be  in  the  right,  the  justice  of  the  case  is  not 
answered  merely  by  setting  aside  the  erroneous  judgment  for  the  plaintiff,  but 
the  defendant  is  entitled  to  an  absolute  judgment  upon  the  verdict  found  in  his 
favour.  And  if  the  rule  be  general,  as  it  now  seems  to  be  settled,  that  the 
court  of  error  ought  to  pronounce  the  same  judgment  which  the  court  below 
ought  to  have  given ;  it  will  apply  to  this  case,  and  the  defendant  will  be  enti- 
tled to  his  costs  within  the  stat.  23  H.  6.  c.  15,  which  gives  costs  to  a  defend- 
ant where  the  verdict  is  against  the  plaintiff  in  a  case  of  this  description :  and 
this  has  been  holden,  Alsop  v.  CUydan,  Cro.  Eliz.  465,  to  extend  to  the  case 
of  a  special  as  well  as  of  a  general  verdict.  So  where  judgment  given  by  this 
Court  for  a  defendant,  upon  a  special  verdict  in  ejectment,  was  reversed  in  the 
Exchequer-chamber  ;  that  court,  on  motion,  gave  the  plaintiff  leave  to  enter  up 
judgment  of  reversal,  and  that  be  should  recover  his  term,  damages,  aiak 
costs.{c)    They  were  then  stopped  by  the  Court. 

Lord  Ellesnborough,  C.  J.  The  court  are  bound  exofieioto  give  a  perfect 
judgment  upon  the  record  before  them.  In  this  case,  the  judgment  below  was 
given  for  the  plaintiffs  upon  a  special  verdict,  where  of  course  there  was  an 
alternative  finding  hj  the  jury  according  as  the  Court  should  be  of  opinion, 
that  the  verdict  and  judgment  ought  to  have  been  for  the  plaintiffs,  or  for  the 
defendant :  if  for  the  plaintiffs,  the  verdict  was  to  be  entered  one  way :  if  for 
the  defendant  another  way.  This  Court  then  having  been  of  opinion,  that  the 
judgment  of  the  court  of  C.  P,  was  erroneous,  and  ought  to  have  been  for  the 
defendant  below,  which  would  have  entitled  him  there  to  bis.costson  the  verdict 
as  found  for  him  :  we  should  not  do  him  all  the  justice  which  he  is  entitled  to 
receive  upon  the  record  now  before  us,  if  we  did  not,  upon  reversing  the  judg- 
ment below,  give  the  same  judgment  which  the  court  below  ought  to  have 
given ;  which  is  a  judgment  for  the  costs  of  his  defence  in  that  court^  as  well 
as  a  judgment  of  acquittal. 

The  other  judges  concurred  ;  and  BayUy^  J.  added,  that  there  weref  other 
cases  where  injustice  would  be  done  if  the  court  of  error  were  not  to  give  the 
same  judgment  for  a  defendant  upon  a  reversd  of  the  judgment  of  the  court 
below  against  him,  which  the  court  below  ought  to  have  given  ;  as  in  replevin 
and  quart  impedit ;  where  the  defendant,  in  the  one  oase,  would  be  entitled  to 
a  judgment  de  retumo  habendo,  and  in   the  other  to  a  writ  to  the  bishop.(cl) 

(a)  2  Tidd,  1J65,  (2d  edit.)  cites  1  Salk.  261.  401.  4  Mod.  76.  4  Burr.  2156.  2  Bac. 
Abr.  Error,  M.  2,  which  tatter,  (5th  edit.)  aUorefeni  to  Pugh  v.  CfoodtitU  Lessee  of  Bai- 
ley^ House  of  Lords,  15th  of  May^  1787,  which  was  upon  a  writ  of  error  from  B.  R.  in 
Ireland  ;  and  Cumming  v.  SiH^^  4  Burr.  2490. 

(fr)  The  rule  as  laid  down  in  the  report  in  Salkeld  is  this — If  a  jad|^ent  be  below  for 
the  plaintiff,  which  is  reversed  on  error ;  yet  if  the  record  will  warrant  it,  the  Court 
ouant  to  give  anew  judgment  for  the  plaintiff:  but  if  the  judgment  be  erroneous,  and 
against  the  plaintiff*  on  the  merits;  that  ought  to  be  reversed,  and  no  new  judgment  given 
for  the  plaintiff.  [Here  the  report  in  Modern  says,  **  and  a  new  judgment  given  for  the 
defendant.*']  If  an  erroneous  judgment  be  given  for  the  defendant,  and  it  is  reversed, 
and  the  merits  appear  for  the  plaintiff,  he  shall  have  judgment ;  if  the  merits  be  against 
the  plaintiff,  the  defendant,  shall  have  a  new  judgment.  So  it  is  in  ^he  exchequer-cham- 
ber ',  for  they  are  to  rtform^  as  well  as  to  ^rm  or  reverse  it. 

(c)  Denn  d.  Melter  v.  Moore,  in  Error,  1  Bos.  d^  Pull.  30. 

(d)  Vide  per  HobaH,  C.  J.  Hob.  Rep.  163,  in  the  great  Commendam  com  of  CM  smd 
GUmer  v.  Tkt  Bishop  of  lAuhfiM  0ind  Coventry. 


IN  THE  FIFTIETH  YEAR  OP  GEORGE  HI.  68& 

The  King  v.  Beard. 

12EMt,G78.    July  d,  1810. 

The  pawnbrokers*  act,  39,  &  40  Geo.  3.  e.  99,  haying  enacted,  that  they  shall  and  may 
take,  by  way  of  profit,  a  certain  rate  of  interest  6o  pledces,  and  no  more;  the  taking 
of  more,  is  an  offence  within  the  act,  cogni2abIe  by  a  jastice  of  peace  on  saromary 
information  within  the  96th  sect,  which,  after  proriding  specific  penaltiea  for  speeific 
offeoees)  says,  that  ^^/or  svery  oiker  oftneo  ^guimH  tki$  •«(,  where  no  forfeiture  or  pen- 
alty is  provided  or  imposed  on  any  particular  or  specific  ofl^ence  against  any  part  of  this 
act,'*  the  pawnbroker  ofiVsudins  against  this  act  shall  forfeit  not  less  than  40«.  nor  more 
than  10/.  in  the  discretion  of  the  justice. 

THIS  was  an  application  for  a  mandamus  to  be  issued  to  the  defendant,  a 
magisttrate  of  Laneashire,  commanding  hhn  to  proceed  to  hear  and  determine 
an  information  exhibited  before  him  by  J,  S,  against  Robert  RarnHnstm^  a 
pawnbroker,  for  certain  trespasses  and  contempts  against  the  late  pawnbrokers' 
act  of  the  39  and  40  Geo.  3.  c.  99.  The  information  laid  before  the  magistrate 
on  the  4th  of  June  1810,  charged,  that  Rawlinson,  a  pawnbroker  at  Manchester, 
unlawfully  demanded,  receifed,  and  took  from  one/.  8,  in  tbe  name  of  J,  D,, 
on  redeeming  the  pledge  after-mentioned,  6d.  by  way  of  profit  for  the  loan  of  35. : 
the  same  being  an  intermediate  sum,  exceeding  2s,  6d.  and  not  exceeding  40s., 
^which  on  the  15th  of  December,  1809,  was  lent  by  Rawlinson  to  Jl  8,  on  a 
pledge  of  two  spoons,  the  said  pledge  not  having  remained  in  pawn  any  time 
exceeding  6  calendar  months :  being  more  than  at  the  rate  of  Ad,  for  the  loan 
of  20s.  by  the  calendar  month ;  contrary  to  the  statute ;  and  then  claimed  a 
penalty  of  not  less  than  40s.  nor  more  than  10/.  The  question  was,  whether 
this  were  a  case  for  a  summary  conviction  in  a  penalty  within  the  statute :  the 
magistrate  thought  it  was  not,  and  refused  to  proceed  upon  the  information. 

The  2d  section  allows  pawnbrokers  to  take  a  certain  rate  of  interest  on 
pledges,  inter  alia,  **  for  every  pledge  upon  which  there  shall  have  been  lent 
**  any  sum  not  exceeding  2s.  6c?.  the  sum  of  one  halfpenny  for  any  time  during 
**  which  the  said  pledge  shall  remain  in  pawn,  not  exceeding  one  calendar 
"  month ;  and  the  same  for  every  calendar  month  afterwards,  including  the 
"current  month  in  which  such  pledge  shall  be  redeemed;  although  such 
"  month  shall  not  be  expired.  For  every  pledge  on  which  there  shall  have 
**  been  lent  the  sum  of  5s.,  one  penny,"  6lc.  and  so  in  proportion  for  any 
**  fractional  sum :  which  said  several  sums  shall  be  taken  in  lieu  of,  and  as  a 
"  full  satisfaction  for^  all  iilterest  due,  and  charges  for  warehouse  room."  By 
the  3d  section,  "  In  all  cases  where  any  intermediate  sum  lent  upon  pawn 
"  shall  exceed  25.  Od'.,  and  not  exceed  40s.,  the  lender  shall  and  may  take  by 
"  way  of  profit,  as  aforesaid,  at  the  rate  of  4d.,  and  no  more,  for  the  loan  of 
**  20s.  by  the  calendar  month,  including  the  current  month  as  aforesaid."  No 
penalty  is  given  by  these  clauses,  but  penalties  are  given  by  several  clauses  of 
the  act  for  specific  offences;  and  the  act  also  contains  many  regulating 
clauses.  And  by  s.  26,  "  In  case  any  pawnbroker  shall  in  apy  wise  offend 
'*  against  this  act,  he  shall  for  every  such  offence  neglecting  to  make,  &c. 
*'  any  such  entries  in  his  books  as  is  required  to  be  made  by  him  by  this  act, 
"  forfeit  such  sum,  as  to  the  justice  before  whom  any  information  thereon 
"  shall  be  heard  and  determined  in  his  discretion  shall  seem  reasonable  and  fit, 
"  not  exceeding  10/. :  and  for  every  other  offence  against  this  act,  where  no 
"forfeiture  or  penalty  is  provided  or  imposed  on  any  particular  or  specific 
"  offence  against  any  part  of  this  act,  not  less  than  405.,  nor  more  than  10." 

Topping  and  Yates  now  shewed  cause  against  the  rule,  and  stated  the  doubt 
entertained  below  to  be,  whether  the  taking  by  the  pawnbroker  of  more  than 
the  stipulated  rate  of  interest,  &c.  permitted  by  the  act  in  the  2d  and  3d 
clauses,  for  which  no  penalty  is  given,  were  an  offence  against  the  act,  so  as 
to  bring  the  case  within  the  summary  jurisdiction  of  the  magistrate  under  the 
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general  words  of  the  26th  section :  particulariy  as  this,  hetng  a  penal  act, 
was  to  be  construed  strictly :  and  as  proviakm  was  made  by  the  14th  section, 
which  seemed  to  point  out  the  proper  remedy  in  this  case ;  that  if  any  pledge 
not  exceeding  in  ^alue  102.*shali  be  refiised  to  be  delivered  up  by  the  pawn- 
broker, upon  tender  by  the  owner  of  the  loan  and  profit  thereon,  according  to 
the  table  of  rates  established  by  the  act,  without  shewing  reasonable  cause  to 
the  satisfaction  of  the  justice,  he  may  direct  the  restoration  of  the  pledge,  and 
commit  the  pawnbroker  till  such  restoration  made  or  compensatioa  giveo  to 
the  owner.  But  the  Coiirt  having  intimated  their  cyinion  against  the  validity 
of  the  objection  to  the  magistrate's  proceeding:  Dopjping  and  Yutts  said 
they  could  not  deny  that  the  taking  more  than  the  stipulated  rate  of  profit 
was  an  offence,  where  the  act  says  that  so  much  and  no  more  may  be  taken. 
And  by 

I^ord  Ellsnborough,  €.  J.  .  It  is  prohibited  by  the  act  lo  take  more  thaB 
the  stipulated  rate  of  profit :  and  therefore  the  taking  more  is  an  ofience 
against  the  act :  and  as  no  parlionlar  penalty  is  provkfed  for  that  transgret- 
sion,  it  fails  withtn  the  general  words  of  the  26tb  clause. 

Per  Curiam,  Rnle  absolale. 

Searhii  and  J.  Ciarke  were  to  have  supported  >the  rule. 


Alt 
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PRINCIPAL  MATTERS 


ABATEMENT. 
Aftbe  declaration  6led  conditionally  in  a 
town  cause  until  special  bail  should  be 
put  in  and  perfected,  and  notice  thereof 
served,  the  defendant  has  only  four  days 
for  pleading  in  abatement :  and  if  he  put 
in  special  bail  on  the  4th  day,  which  are 
excepted  to  on  the  5th,  and  not  ju8ti6ed 
till  the  9th,  he  is  too  iate  then  to  plead  in 
abatement :  and  the  plaintiff  ha? ing  de- 
manded a  plea,  and  none  other  being 
pleaded,  is  entitled  to  sign  judgment  as 
for  want  of  a  plea.  Bimuy,  Morgmu,T, 
49  6.  3.  200 

ACTlOfi-^fler  Indietm^tfar  Felaky. 
See  Trxsfass,  11. 

ACTION  ON  THE  CASE, 
See  CorvKiGifT. 

1  Damages,  ultra  the  mere  loss  of  service, 
having  been  given  against  the  defendant, 
for  debauching  and  getting  with  child  the 
adopted  daughter  and  servant  of  the  plain- 

.  tiif,  by  which  be  lost  her  service,  the 
Court  refuged  to  set  aside  the  inquisition. 
Irwin  V.  Deartnan,  E.  49  G.  3.  27 

2  One  who  is  Injured  b^  an  obstruction  in 
a  highway,  against  which  he  fell,  cannot 
maintain  an  action  on  the  case  for  the 
damage,  if  it  appear  that  he  was  riding 
with  great  violence  and  want  of  ordina- 
ry care,  without  which  he  might  have 
seen  and  avoided  the  obstruction.  But' 
terfield  v.  Forrester,  E.  49  G.  3.  43 

3  An  actipn  on  the  case  for  settinp^  up  a  cer- 
tain mark  in  front  of  the  plaintiff's  dwel- 
ling house,  in  order  to  defame  him  as  the 
keeper  of  a  bawdy-house,  is  not  local  in 
its  nature ;  and  if  the  declaration,  after 
describing  the  honae  as  situate  in  a  cer- 
tain street  called  A.  street,  in  the  parish 
of  O.  A.  (there  being  no  such  pariah,) 
afterwards  state  the  nuisance  to  be  erected 
€mdfio€€4  in  the  parish  aforesaid  it  will 
be  ascribed  to  venve,  and  not  to  local  de- 
scription :  and  therefore  the  place  is  not 


material  to  be  proved  as  laid.    Jeferies 
V.  Duneombe,  £.  49  G.  3.  117 

4  In  case  against  a  judgment  creditor  for 
maliciously  suing  out  an  alias  6.  fa.  aAer 
a  sufficient  execution  levied  upon  the 
plaintiff's  goods  under  the  6r8t  fi.  fa.  held 
that  the  sheriff's  returns  indorsed  upon 
tbe  two  writs,  (which  writshad  been  pro- 
duced in' evidence  bv  the  plaintiff  as  part 
of  bis  case,)  wherein  the  sheriff  stated 
that  he  had  forborne  to  sell  under  the  first, 
and  had  soM  under  the  second  writ,  by 
the  request  and  with  the  consent  of 'the 
now  plaintiff,  were  prima  facie  evidence 
of  the  facts  so  returned ;  credence  being 
due  to  the  official  acts  of  the  sheriff  be- 
tween third  persons.  Gyfford  v.  Wood' 
^afe,T.  49G.  3.  148 

5  An  action  on  the  case  lies  upon  the  stat. 
6  Geo.  1.  o.  16.  s.  1,  by  the  party  grieved, 
to  recover  damages  against  the  inhabi- 
tants of  the  adjoining  township  for  trees, 
coppice,  and  underwood,  unlawfully  and 
feloniously  burnt  by  persons  unknown  ; 
though  the  clause  directs  the  party  griev- 
ed to  recover ,  his  damages  "  in  the  same 
manner  and  form  as  given  by  the  stat.  13 
Ed.  1.  St.  1.  c.  46,  for  dikes  and  hedges 
overthrown  by  persons  in  the  night;" 
upon  which  the  usual  course  of  proceed- 
ing has  been  by  the  writ  of  noctantur. 
ifornhill  v.  The  Township  of  Hudders- 

field,  T.  49  G.  3.  172 

6*  Due  notices  having  been  given  to  the 
parson  of  the  setting  out  the  tithes  of 
fmit  and  vegetables  in  a  garden  ;  which 
were  accordingly  set  uat  on  the  days 
specified ;  and  the  tithes  not  having  been 
removed  at  the  distance  of  a  month  af- 
terwards, when  they  had  become  rotten  ; 
a  notice  then  given  by  the  owner,  to  re- 
move the  tithed  fruits  and  vegetables 
within  two  days,  otherwise  an  action 
would  be  commenced  against  the  parson, 
is  sufficient  notice  of  their  hsving  heen 
set  out,  whereon  to  found  an  action,  if 
they  be  not  removed.  And  due  notices 
having  been  given  of  settitig  out  tithes  of 
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garden  vegetables  and  field  barley,  on 
certain  days  between  the  11th  and  16th 
of  September^  a  general  notice  on  the  17th 
to  the  parson,  to  take  away  all  the  Hikes 
of  his  (the  plaintiff's)  lands  within  two 
days,  is  samcient  whereon  to  found  the 
like  action.  Kemp  v.  FUewood.  T.  49 
G.  3.  176 

7  Where  lichts  had  been  pot  out  and  en- 
joyed without  interruption  for  above  20 
years,  during  the  occupation  of  the*  oppo- 
site premises  by  a  tenant ;  that  will  not 
conclude  the  landlord  of  such  opposite 
premises^  without  evidence  of  his  know- 
ledge of  the  fiict,|which  is  the  .foundation 
of  presuming  a  grant  against  him ;  and 
consequently  wul  not  conclude  a  suo- 
ceeding  tenant,  who  was  in  possession 
under  such  landlord,  from  building  up 
against  such  encroaching  lights.  Daniel 
V.  J^ortk,  T.  49  G.  3.  182 

6  Firing  at  wildfowl  to  kill  and  make  profit 
of  them  by  one  who  was  at  the  time  in  a. 
boat  on  a  public  river  or  open  creek,  where 
the  tide  ebbs  and  flows,  so  near  to  an  an- 
cient decoy  on  the  shore,  (about  200 
yards)  as  to  make  the  birds  there  take 
flight ;  the  defendant  having  before  fired 
at  a  greater  distance  from  the  decoy, 
which  brought  out  some  of  the  birds  from 
thence ;  though  be  did  not  fire  into  the 
decoy  pond  \  is  evidence  of  a  wilful  dis- 
turbance of  and  damage  to  the  decoy,  for 
which  an  action  on  the  case. is  maintaina- 
ble by  the  owner.  Qarrington\.  Taylor^ 
M.  50  G.  3.  273 

9  An  action  on  the  case  lies  for  discharginx 
guns  near  the  decoy  pond  of  another  with 
design  to  damnify  the  owner  by  frighten- 

.  ing  away  the  wildfowl  resorting  thereto, 
by  which  the  wildfowl  were  frightened 
away  and  the  owner  damnified.  Keehle 
V.  HiekeringiU^  T.  5  Ann.  275 

10  A  count  in  an  action  on  the  case,  stating 
that  the  defendants,  being  owners  of  a 
ship  at  Liverpool^  bound  on  a  voyage 
from  thence  to  Waterford^  the  plaintiff 
shipped  goods  on  hoard  to  be  carried  upon 
the  said  voyage  by  the  defendants  and  to 
be  delivered  at  W.  to  the  plaintiff's  assigns: 
and  thereupon  the  plaintiff  insured  the 
goods  at  and  from  L.  to  W.;  and  then 
averring  that  it  was  the  duly  of  the  de- 
fendants as  such  owners  to  cause  (be 
ship  to  proceed  on  the  vojtig%from  L.  to 
W.  toitiunU  deviation;  and  alleging  a 
breach  of  such  duty,  by  their  causing  the 
ship  to  deviate  from  the  course  of  that 
voyage ;  aAer  which  she  was  lost,  with 
the  goods ;  and  the  plaintiff,  by  reason  of 
such  deviation,  lost  hjs  goods  and  the 
benefit  of  his  policy,  ^. :  cannot  be  sus- 
tained, for  want  of  filleging  that  the  goods 
were  delivered  to  or  received  by  the  defen- 
dants foi*  the  purpose  of  carriage,  or  that 
they  had  notice  of  the  shipment;  from 
whence  a  promise  or  duty,  founded  upon 
an  agreement  to  carry  the  goods,  might 
be  inferi^ed  ;  and  also  for  want  of  an  al- 
legation that  the  defendants  undertook  to 


carry  the  goods  direedy  to  W.from  L. ; 
fornnougb  the  ship's  nltimate  destination 
might  be  IF.,  yet  she  might  have  been 
first  destined  to  other  places  on  a  coasting 
voyage.      Maz  v.  Roberts^  H.  50  G.  3. 

367 

11  Upon  a  declaration  in  case,  alleging  a 
deceit  to  have  been  effected  upon  the 
plaintiff  by  means  of  a  warranty  made  by 
two  defendants,  upon  vl  joint  sale  to  him 
by  both,  of  sheep,  their  joint  property, 
the  plaintiff  cannot  recover  upon  proof  of 
a  contract  of  sale  and  warranty  by  one 
only,  as  of  his  separate  property  ;  toe  ac- 
tion, though  laid  in  tort,  being  founded  on 
the  joint  contract  alleged.  Weal  t.  T. 
andH.King,T.50G,3,  534 

12  The  plaintiff  being  desirous  to  dispose 
of  his  interest  in  certain  buildings,  trade, 
and  stock,  in  which  trade  he  was  engag- 
ed with  the  defendant,  pendinc  a  ireatj 
between  them  for  the  purchase  by  the  de- 
fendant, the  latter  false  and  deceitfully 
represented  to  the  plaintiff,  that  he  was 
about  to  enter  into  partnership  in*  the 
same  trade  with  other  persons  whoeo 
names  he  would  not  disclose,  and  that 
those  persons  ^ould  wot  consent  to  ike  giv- 
ing tke  plaintiff  more  for  kis  interest  than 
a  certain  sum ;  whereas  in  truth  neither 
A.  and  B.,  with  whom  he  was  then  about 
to  enter  into  partnership,  nor  any  other 
intended  partners  of  bis,  had  refused  to 
give  more  than  that  sum,  hut  bad  then 
agreed  with  the  defendant  that  he  shoold 
make  the  best  terms  he  could  with  the 
plaintiff,  and  would  have  given  him  a 
larger  sum,  and  in  faet  the  defendant 
charged  them  with  a  larger  price  in  ac- 
count for  the  purchase  in  the  plaintiff's 
interest.  Held,  that  an  action  on  the 
case  did  not  lie  fur  this  false  and  deceit- 
ful representation  by  the  bidder  concern- 
ing the  seller's  probability  of  getting  a 
better  price  for  nis  property :  for  it  was 
either  a  false  represenution  of  another's 
intention^  or  at  most  a  mere  gratis  dictum 
of  the  bidder,  upon  a  master  which  he 
was  nut  under  any  legal  obligation  to  the 
seller  to  disclose  with  accuracy,  and  on 
which  it  was  the  folly  of  the  seller  to  re- 
ly. But  that  at  any  rate  the  count  was 
bad,  in  not  shewing  that  the  plaintiff  bad 
been  damaged  by  such  false  representa- 
tion; inasmuch  as  it  was  not  alleged  that 
the  other  intended  partners  of  the  defen- 
dant would  have  bid  at  all  vnthout  Atm, 
or  that  Ac  would  h&ye  joined  in  giving  the 
additional  price.  Vernon  v.  Keys^  T.  50 
G.  3.  616 

ADDITION. 
See  Affidavit,  2. 

ADMINISTRATOR  AND  EXECUTOR. 
See  CoHPSirSATioK,  2.      Costs,  6.      Evi- 
dence,  17,    or     PlSITE    ADHIiriSTBAVITt 

I.  Witness,  3. 
1  On  plea  of  plena  adminlstravit,  proof  of 
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«n  Adniwion  by  tbe  ez«<mtor,  thtt  the 
debt  wai  just  and  should  ba  paid  at  soon 
at  he  could,  i«  not  eTidenoe  to  chai^  him 
with  aisete.  HinMey  v.  Russd,  E.  50 
G.  3.  432 

2  The  executor  haviDg  pleaded  non-afsdVop- 
sit  as  well  as'  jtlene  tutmmUtrmnt  and 


assumpsii^  and  being  entitled  to  judgment 
of  assets  qumndo  lureideWnt,  is  entitled  to 
the  geiieral  costs  of  the  trial,  though  the 
inue  of  pUne  administravit^  was  found 
for  the  defendant.  *i6. 

3  The  wife  of  an  acting  executor  taking  no 
beneficial  interest  under  the  will  it  a  com- 
petent attesting  witneas  to  proTS  the  exe- 
cution of  it,  within  the  description  of  a 
credible  witness  in  the  statute  of  frauds, 
29  Car.  2.  c.  3.  s.  5.  B^ttUonr.  BromUy^ 
Bart.  £.  50  G.  3.  441 

ADMIRALTY, 

8m  Assumpsit,  11. 

AFFIDAVIT. 

1  Affidavit  intitled  *<In  the  King's  Bench," 
upon  which  the  Attorney  General  hud 
filed  an  information  ex  officio  against  the 
defendant,  permitted  to  be  read  in  aggra- 
vation, after  judgment  by  default.  The 
King  T.  Morgan,  M.  45  G.  3.  221 

2  Where  a  deponent  bad  been  a  few  days 
before  discharged  out  of  prison,  but  by 
permission  had  still  continued  to  lodge 
there  at  night,  having  no  other  place  of 
residence;  his  descrrbing  himself  bona 
fide  in  an  affidavit  in  Court  as  late  of 
such  prison,  is  sufficient  to  satisfy  the 
rule  of  Court  of  M.  15  Car.  2,  ordering 
the  true  place  of  abode  of  every  person 
makinc  affidavit  in  B.  R.,  to  be  inserted. 
But  a  deponent  who  had  left  one  place  of 
residence ;  and  resided  in  another,  would 
not  satisfy  the  rule  by  describing  himself 
as  laXt  of  the  former.  Sedley  v.  9Vkite, 
M.  50  G.  3.  253 

3  The  affidavits  made  in  answer  to  a  rule 
nisi  for  an  attachment  must  be  entitled  on 
the  civil  side  of  the  court  in  tbe  cause  out 
of  which  the  motion  arises :  but  after  tbe 
rule  for  the  attachment  is  granted,  the 
affidavits  in  any  matter  concerning  such 
attachment  are  entitled  on  the  crown 
side.    WkUehead  v.  Firth,  H.50  G.  3.  401 

AFFIDAVIT,  to  hold  to  Bail. 

1  Affidavit  of  debt,  stating  that  the  defen- 
dant was  indebted  to  the  plaintiff  in  so 
much  for  goods  sold  and  delivered  (not 
saying  by  the  plaintiff)  to  the  defendant^ 
is  insufficient.  Taylor  v,  Forbes,  T.  49 
G.  3.  157 

2  A  defendant  cannot  be  held  to  special 
bail  on  an  affidavit  stating  him  to  be  in- 
debted to  the  plaintiff  in  so  much  for 
goods  bargained  amd  joM,  without  also 


saying   ddhored,     Hopidms  ▼.   Thome, 
£.  50  G.  3.  608 

AGENT, 
See  Vendor  a9d  Vxrdxx,  2. 

AGENT  AND  PRINaPAL, 

See    Assumpsit,    11.     RicBivxR.     Wit- 

ffxss,  3. 

AGREEMENT, 

See  Assumpsit.  CovsirAifT.  Insurancx, 
20,  or  Charter-party,  3.  Interest. 
Landlord  and  Tenant,  3.  Payment, 
1.    Vendor  and  Vendee. 

1  If  it  appear  to  have  been  tbe  understand- 
ing of  the  parties  to  a  cojatract  at.  the 
tisae,  that  it  was  not  to  be  completed  withr 
in  a  year,  though  it  might  be  and  was  in 
fact  tnjfart  performed  within  that  time,  it 
is  within  the  4tb  clause  of  the  statute  of 
frauds  20  Car.  2.  e.  3  ;  and  if  not  in  wri- 
ting, signed  by  the  party  to  be  charged, 
&«.  it  cannot  be  enforced  against  him. 
And  his  signature  in  a  book  intitled, 
"  Shakespeare  subscribers,  their  signa- 
tures," not  referring  to  a  printed  prospec* 
ius  which  contained  the  terms  of  the  con - 
tract,and  which  was  delivered  atthe  time  to 
tbe  subscribers  to  the  Boydell  Shakespeare^ 
cannot  be  connected  together,  so  as  to 
take  the  case  out  of  the  statute,  as  such 
connexion  could  only  be  established  by 

rrol  evidence.      Boydell  v.  Drummend, 
49  G.  3.  80 

2  A  contract  by  tbe  owner  of  a  close  crop- 
ped with  potatoes,  made  on  tbe  21st  of 
J^ovemher,  to  sell  to  the  defendant  the 
potatoes  at  so  much  a  sack ;  the  defend- 
ant to  get  them  out  of  the  ground  imme- 
diatdy;  is  not  a  contract  for  any  interest 
in  land  within  tbe  4th  section  of  tbe  stat- 
ute of  fraud's,  but  the  same  as  if  tbe  pota- 
toes, which  had  done  growing  and  were 
to  be  taken  up  immediately,  had  been  sold 
in  a  warehouse  from  whence  they  were 
to  be  removed  by  the  defendant.  Parker 
▼.  Staniland,  T.  49  G.  3.  178 

3  Where  a  debtor  entered  into  an  agree- 
ment with  his  creditors,  whereby  they 
agreed  to  receive  20Z.  per  cent,  in  satis- 
factioni  of  their  several  demands,  and 
released  the  remainder,  in  consideration 
thiit  half  of  the  composition  should  be 
secured  by  the  scceptances  of  a  certain 
person  (also  a  creditor,)  which  security 
was  accordingly  given  and  paid  when 
due';  held  that  such  agreement  was  bind- 
ing on  the  plaintiff,  one  of  the  creditors; 
though  the  acreement  were  not  under  seal; 
and  though  be  were  the  last  who  signed 
it,  and  it  did  not  appear  that  he  had 
actively  induced  enj  of  the  other  credit- 
ors or  tbe  surety  to  sign  it.  And  that  the 
plaintiff's  suing  the  debtor,  after  having 
received  the  composition,  was  a  fraud 
upon  the.  aurety  and  the  other  creditors. 

ir.  Magnus,  T.  44  G.  3.       191 
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4  The   dafendairt  beiDf  inddbled  to  the 

plaintiiTs,  his  bankers,  in  nearly  30,000^, 
about  21,000/.  of  which  was  secured  by 
bonds  (a  considerable  part  of  which  was 
advanced  hy  them  when  stocks  were 
below  50/.)  agreed  with  them  that  they 
should  place  25,000i.  to  his  credit  in 
account;  for  which  he  was  to  purchase 
50«000Z.  stock,  (then  at  51  1-4)  io  their 
names,  and  account  to  them  for  the  divi- 
dends upon  such  stock  as  from  the  last 
dividend-day ;  a(\er  which'agreement,  the 
plaintiffs,  acting  upon  the  basis  of  it, 
(though  the  defenaant  never  purchased 
the  stock  so  agreed  upon)  entered  in  their 
hooks  the  sum  of  25,000/.  to  the  credit  of 
the  defendant,  and  continued  to  honor  his 
drafU  fl'om  time  to  time ;  crediting  bim 
elso  with  other  sums  actually  paid  by 
him ;  and  wrote  off  the  amount  of  bis 
bonds  to  his  eredit,  and  delivered  them 
up  to  him. 
Held  that  this  agreement  to  repay  (As 
mew  credit  of  S5,00U/.  by  the  porchase  of 
stock  as  at  50/.,  when  in  fact  it  was  more 
^  lit  the  time  of  the  agreement  made,  though 
it  had  been  less  when  a  considerable  part 
of  the  money  was  actually  advanced  upon 
his  general  credit,  was  ttsuriotts  and  void : 
bnt  that  nevertheless  the  sura  of  25,000/., 
Credited  under  that  agreement  by  the 
piaintiifs  to  the  defendant  in  his  banking 
account^  vras  to-be  reckoned  against  them 
upon  balancing  the  account  of  debtor  and 
creditor  between  them.  Boldero  and 
Another  v.  Jackson^  M.  50  G.  3.  991 

5  Printed  conditions  of  sale  of  timber  gtcrw- 
ing '  in  a  certain  close,  not  stating  any 
thing  of  the  quantity  ;  parot  evidence, 
that  the  auctioneer  at  the  time  of  sale 
warranted  a  certain  quantity,  is  not  admis- 
sible, as  varying  the  written  contract. 
^moel  T.  Edmunds,  H.  50  G.  3..  330 

6  An  instrument  containing  words  of  pre- 
sent demise  will  operate  as  a  lease,  if  sitfch 
appear  to  be  the  intention  of  the  parties, 
though  it  contain  a  clanse  for  a  fbture 
lease  or  leases ;  as  where  the  one  thereby 
agrees  to  let,  and  the  other  agrees  to  take 
land  for  61  years  at  a  certain  rent  for 
building,  and  the  tenant  agreed  to  lay  out 
9000/.  within  ibur 'years  in  building  5  or 
more  houses,  and  when  5  houses  were 
eovered  in,  the  landlord  agreed  to  grant 
a  lease  or  leases  (which  might  be  for  the 
more  convenient  underletting  or  assign- 
ment of  the  leases,)  bnt  this  agreement 
%oas  to  be  considered  binding  till  one  ftUly 
prepared  could  be  produced,  Poole  v. 
Bentley,  H.  50  Geo.  3.  402 

7  The  rules  which  govern  the  construction 
of  conditions  to  create  real  estates  do  not 
apply  to  personal  contracts,  which  mnst 
be  performed  aecordinc  to  the  wtMrds  and 
apparent  meaning  of  the  parties,  and  are 
not  satisfied  by  a  performance  cypress. 
tFant  and  Another,  ExeetUors,  ^.  v. 
Blum,  H.  50  G.  3.  410 
{See  further  Life  Iitsprahck.) 

8  Upoa  a  deotaration  in  ease,  alleging  ji 


deceit  to  have  baan  eflfeetad  apon  tha 
plaintiff  by  means  of  a  warranty  made 
by  two  defendanu,  upon  a  joint  sale  to 
him  by  both,  of  sheep,  their  joint  pro- 
perty, the  plaintiff  cannot  recover  upon 
proof  of  a  contract  of  sale  and  warranty 
bv  one  only  ••  of  bis  aeparale  property  ', 
the  aotioo,  though  laid  in  tort,  being 
founded  on  the  joint  contract  alleged. 
iVeat  V.  fV.^H,  King,  T.60  G.  3.  534 
9  Where  bv  agreement  between  the  plain- 
tiffs, bankera  at  Carlisle^  and  the  defend- 
ants, bankers  at  JV<tocaa</€,  the  plaintiffs 
.were  weekly  to  aend  to  the  defendants  all 
their  own  notes  and  the  notes  of  certain 
other  banking  l^eueea;  and  the  defend- 
ants were  in  exchange  to  return  to  the 
plaintiffs  their  own  notes  and  the  notes 
of  oertain' other  bankera,  and  tiie  defi- 
ciency, if  any,  was  to  be  niade  up  by  a 
bill  drawn  by  the  defendants  in  favonr  of 
tlie  plaintiffs  at  a  certain  date  :  held,  that 
the  notes  so  sent  by  the  plaintiffs  to  the 
defendants  eonstitnted  a  debt  against 
them,  which  the  defendants  might  pay 
by  a  return  of  notes  according  to  the 
agreement ;  but  if  they  made  no  such 
return,  or  a  short  return,  and  gave  no 
bill  fot  the  balance,  such  balance  remained 
as  a  debt  against  them,  which  was  prove- 
able  by  the  plaintiffs  under  a  commission 
of  bankrupt  issued  against  the  defendants, 
on  an  act  of  bankruptcy  committed  after 
the  time  when  the  bill  for  the  balance,  if 
drawn,  would  have  been  due  and  paya* 
ble ;  and  that  the  plaintiffs  could  not 
maintain  an  action  to  recover  damages  as 
for  a  breach  of  contract  against  the  de- 
fendants who  had  obtained  their  certifi- 
cates.    Forster  v.  Surtees^  X.  50  G.  3. 
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ALIEN  ENEMY, 

See  'Assumpsit,  11.  iHsoaAifcs,  13,  14, 
16,16. 

To  trespass  and  false  imprisonment,  a  plea 
of  alien  enemy  is  not  allowed  to  be 
pleaded,  together  with  a  special  justifica- 
tion inconsistent  therewitn,  and  the  gen- 
eral issue.  Truckenbprdt  r.  Payne,  H.  50 
G.  3.  419 

ANNUITY. 

1  Where  a  party  gave  a  bond  to  secure  an 
annuityi  whereby  he  bound  himself,  his 
heirs,  executors,  &c. ;  a  memorial  describ- 
ing such  security,  cenerally,  as  a  bond 
from  A.  to  B,  in  such  a  sum,  &c.  is  de- 
fective and  void  under  the  annuity  act  17 
G.  3.  c.  96.  But  tfie  Court  only  set  aside 
the  judgment  entered  up  bv  warrant  of  at- 

.  torney  on  such  bond,  and  directed  the  war- 
rant of  attorney  which  was  in  conn  to  be 
deposited  with  the  proper  officer  of  the 
court.     Denne  v.  Duputs,  E.  49  G.  3.   76 

%  An  annuity  granteo  by  one  who  waa 
mortgagor  in  fee  in  possession  of  lands, 

*  on  whhsh  it  was  secored,  of  greater  an- 
nuel talne  tluiA  tke  intueet  «r  the  i 
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gage  Bnd  the  annuity,  ia  wtthtn  the  ejE- 
ceptioo  of  the  8th  aectton  of  the  aonuitr 
act  17  G.  3.  c.  26,  as  a  grant  of  an  annui- 
ty by  one  who  was  seUed  iu  fee  simple; 
and  therefore  no  memorial  of  it  need  be 
enrolled  :  the  seisin  in  fee  there  except- 
ed extending  in  parity  of  reason  to  e^t- 
iahle  as  well  as  legal  estates.  And  though 
a  replication,  alleging  that  the  grantor 
was,  at  the  time  of  the  annuity  granted, 
seised  in  fee  simwle  in  possession  of  the 
premii^  on  which  tne  annuity  was 
charged,  would,  abstracted  from  the  sub- 
ject matter,  by  the  mere  force  of  the 
words  seised  in  fee  simple^  be  considered 
as  alleging  a  legkl  seisin  ;  yet,  with  refer- 
ence to  the  subject-matter,  and  to  the 
plea,  to  whieh  it  was  an  answer ;  which 
alleged  that  the  grant  was  made  aifler  the 
annuity  act,  and  that  no  memorial  of  it 
was  enrolled  according  to  that  acti  it 
•hall  be  taken  (o  mean  such  an  estate  as 
is  deemed  to  be  a  seisin  in  /ee,  within 
the  construction  of  those  words  in  the 
annuity  act.  Amhwst  v.  Skwuter.  £.  50 
G.  3.  447 

APPEAL. 

1  Upon  an  appeal  to  the  sessions  against 
an  order  of  filiation,  the  respondents  are 
to  becin,  by  supporting  their  order,  as  in 
all  other  cases.  The  King  y.  KnUl^  Hil. 
50  G.  3.  349 

2  Upon  an  appeal  against  a  rate  made  under 
a  private  act  of  parliament,  the  respond- 
ent appearing  to  answer  the  appeal,  and 
admitting,  when  called  upon  by  the  ses- 
sions, that  he  had  made  the  rate  by  rirtue 
of  a  certain  act  of  parliament;  a  printed 
copy  of  which,  in  the  common  form,  was 
produced  in  court  by  the  appellants ;  and 
the  sessions  having  thereupon  entered 
into  the  merits  of  the  appeal,  and  deci- 
ded upon  them,  notwithstanding  an  ob- 
jection made  by  the  respondent  that  the 
appellants  had  not  given  legal  evidence 
of  the  jurisdiction  of  the  sessions  to  re- 
ceive the  appeal,  for  want  of  proof  of  the 
printed  copy  having  been  examined  with 
the  rolls  of  parliament;  this  court  re- 
fused to  quash  their  order,  which  was  re- 
moved by  certiorari.  The  King  v.  54av, 
T.  50  G.  3.  547 

3  No  appeal  lies  to  the  sessions  against  a 
conviction  and  commitment  in  execution 
for  three  months  of  a  collier  under  the 
Stat.  6  G.  3.  c.  25,  for  absenting  himself 
from  his  master's  service ;  the  clause  of 
appeal  in  that  statute  excepting  an  order 
of  eommitmeni ;  and  the  order  of  com- 
mitment in  question  containing  a  con- 
viction of  the  collier  for  an  offence  with- 
in the  act.  The  King  v.  the  Justices  of 
Stafordshire,  T.  50  G.  3.  589 

APPRENTICE, 

See  SSTTLBMBHT  Br  APPRBirTlOBaiHP. 

1  The  aut.  20  G.2.o.l9.«.4,  enabling  two 
Vol.  VI.  81 


mp^itratfljii,  "upon  application  or  com- 
plaint made  upon  oath  by  any  master 
against  such  apjprentice'*  as  is  described 
in  the  act  touching  any  misdemeanor  in 
such  service,  to  hear  and  determine  the 
same,  and  to  commit  or  discharge  the  ap- 
prentice, extends  to  a  complaint  in  wri- 
ting preferred  by  the  master,  and  verified 
by  the  oath  of  another  person.  Finley  v. 
JowU,  E.  50  G.  3.  440 

2  An  indenture  binding  out  a  poor  appren- 
tice, executed  by  Jr.  S.  churchwarden, 
and  J.  G.  overseer  of  the  poor  of  a  ham- 
let niaintaining  its  own  poor  separately 
from  the  parish  at  large,  not  being  im- 
peached by  evidence  negativing  its  execu- 
tion by  a  majority  of  the  churchwardens 
and  overseers  of  the  hamlet,  shall'  be 
deemed  good,  by  intending  that  there 
were  two  overseers  for  the  hamlet  as  re- 
quired by  sUt.  13  &  14  Car.  2.  c.  12.  s.  21, 
and  only  one  churchwarden,  by  custom^ 
in  the  same  place ;  and  therefore  the  ap- 
prentice serving  40  days  under  it  gains  a 
settlement.  Tm  King  v.  the  Inhtiitants 
of  HinckUy,  £.  50  G.  3.  492 

ARREST, 

See  Assumpsit,  2. 

A  plaintiff  who  was  attending  from  day  to 
day  at  the  Sittings,  in  expectation  of'^hia 
cause  being  tried,  was  privileged  from 
arrest  whilst  waiting  for  that  purpose  at  a 
cofTee-house  in  the  vicinity  of  tne  court 
before  the  actual  day  of  trial.  Childer- 
ton  V.  Barrett^  T.  49  G.  3.  212 

ASSETS, 
See  ErioEKCE,  17. 

ASSUMPSIT, 
See  Patmekt,  1. 

1  An  undertenant,  whose  goods  were  dis- 
trained and  sold  by  the  original  landlord 
for  rent  due  from  his  immediate  tenant, 
cannot  maintain  an  action  for  money  paid 
to  the  use  of  the  latter;  for  immediately 
OB  the  sale  under  the  distress,  the  money 
paid  by  the  purchaser  vested  in  the  land- 
lord in  satisfaction  of  the  rent,  and  never 
was  the  money  of  the  undertenant.  Moore 
V.  Pyrke,  £.  49  G.  3.  40 

2  Evidence  of  an  account  stated,  whereby 
the  defendant  admitted  a  certain  balance 
due  to  the  plointiff  is  not  done  away,  but 
confirmed  in  support  of  an  assumpsit,  by 
evidence  of  a  foreign  judgment  recovered 
by  the  plaintiff  for  the  same  sum,  with  a 
stoy  of  execution  for  six  months,  to  ena- 
ble the  defendant  to  prove  a  counter  de- 
mand, if  he  had  any ;  and  the  plaintiff 
not  having  declared  till  after  that  period, 
it  was  held  no  objection  that  the  writ  was 
sued  out  and  the  defendant  arrested  be- 
fore.   HaU  V.  Odber,  E.  49  G.  3.  69 

3  A  factor  selling  a  parcel  of  prize  manu- 
facturad  tobacco,  conBi|^oed  to  dim  from 
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his  correfipondent  at  Guernsey,  of  which 
R  regular  entry  was  made  on  importation, 
but  without  having  entered  himself  with 
the  excise  officer  as  a  dealer  in  tobacco, 
nor  having  any  licence  as  such,  may  yet 
maintain  an  action  against  the  Tended  for 
the  value  of  the  goods  sold  and  delivered : 
and  this,  though  the  tobacco  were  vent  to 
the  defendant  without  a  permit,  at  hisde- 
iire ;  there  being  no  fraud  upon  the  reve- 
nue, bat  at  most  a  breach  of  revenue 
regulations  protected  by  penalties  :  even 
if  subh  factor  could,  upon  this  single  and 
accidental  instance,  be  considered  as  a 
dealer  in  tobacco  within  the  meaning  of 
the  Stat.  20  Geo.  3.  c.  68.  s.  70,  which 
requires  every  person,  who  shall  deal  in 
tobacco,  first  to  take  out  a  licence  under 
a  penalty.  Johnson  v.  Hudson,  £.  49  G. 
3.  96 

4  An  attorney  not  having  delivered  any  bill 
to  his  client  before  action  brought,  but 
having  delivered  a  bill  of  particulars  of 
his  demand  under  a  judge's  order  ailer 
action  brought,  is  entitled  to  recover  items 
of  charge  for  money  paid  for  his  client's 
use,  having  no  reference  to  his  business 
of  an  attorney ;  although  other  items  in 
the  bill  of  particulars  might  be  taxable, 
and  within  the  provision  of  stat.  8  Geo.  8. 
c.  83.  a.  83,  requiring  a  bill  to  be  delivered 
a  month  before  the  action  brought.  MotO' 
bray,  One,  ^.  y.  Fleming,  T.  49  G.  3. 

143 

5  The  Stat.  17  G.  3.  c.  48,  which  requires 
bricks  for  sale  to  be  of  certain  dimenisions, 
and  gives  a  penalty  for  the  breach  of  that 
regulation,  being  passed  to  protect  the 
buyer  against  the  fraud  of  the  seller;  if 
bricks  be  sold  and  delivered  undier  the  sta- 
tutable size,  unknown  to  the  buyer,  the 
seller  cannot  reeover  the  value  of  them. 
Law  v.  Hodsan,  T.  49  G.  3.  150 

6  A  contn»ct  by  the  owner  of  a  close  crop- 
ped with  potatoes,  made  on  the  81  sx  of 
J^ovember,  to  sell  to  the  defendant  the 
potatoes  at  so  much  a  sack ;  the  defend- 
ant to  get  them  out  of  the  ground  imme- 
diately ;  is  not  a  contract  for  anv  interest 
in  land  within  the  4th  section  of  the  stat- 
ute of  frauds,  but  the  same  as  if  thQ  po- 
tatoes, which  had  done  growing  and  were 
to  be  taken  up  immediately,  bad  been 

.  sold  in  a  warehouse,  from  whence  they 
were  to  be  removed  by  the  defendant. 
Parker  v.  Staniland,  T.  49  G.  3.  178 

7  The  sole  registered  owner  of  a  ship  gave 
orders  for  materials  to  be  furnished  and 
work  to  be  done  for  the  repairs  of  it ;  but 
before  all  the  articled  were  delivered  on 
board,  he  conveyed  the  vessel,  with  a)l 
its  furniture,  to  another  by  a  bill  of  sale, 
which  was  duly  registered.  Held  that 
the  vendee  was  not  liable  for  any  of  the 
goods  furnished  before  the  legal  title  Was 
conveyed  to  him,  and  registered  in  the 
manne.r  prescribed  by  the  registry  acts ; 
whatever  equitable  agreement  might  have 
existed  before  between  him  and  the  ven- 
dor for  the  conveyance  of  the  whole  or  a 


share  of  the  ship,  which  was  unknown  to 
^  the  tradesman  :^nor  was  the  vendee  even 
liable  for  any  of  the  goods  delivered  on 
board  after  the  sale  to  him,  by  virtue  of 
the  previous  orders  of  the  vendor,  to 
whom  the  credit  was  personally  given  : 
but  the  vendee  was  held  liable  for  arti- 
cles ^hich  were  ordered  by  the  captain 
for  the  use  of  the  vessel  af\er  the  legal 
title  was  trahsAsrred  to  him.  Trevkella 
V.  Rotce,  T.  49  G.  3.  211 

6  Where  an  agreement  between  an  out- 
going and  an  incoming  tenant  was,  that 
the  latter  should  buy  the  hay,  Ac  of  the 
former  upon  the  farm,  and  that  the  former 
should  allow  to  the  letter  the  expense  of 
repairing  the  gates  and  fences  of  the 
farm  ;  ond  that  the  value  of  the  hay,  dbc, 
and  of  the  repairs,  should  be  settled  by 
third  persons ;  held  that  the  balance  set- 
tled to  be  dne  to  the  outgoing  tenant  for 
his  hay,  dec,  after  deducting  the  valoe  of 
the  repairs,  might  be  recovered  by  him, 
in  a  count  upon  a  general  indebitatus  as- 
sumpsit for  goods  sold  and  delivered ; 
having  failed  upon  his  count  on  the  spe- 
cial agreement,  for  want  of  including  in 
it  that  part  of  the.  agreement  which  rela- 
ted 10  the  valuation  of  the  repah-a.  Luds 
V.  Burrows,  H.  50  G.  3.  3SS7 

9  The  drawer  of  a  bill  of  exchange,  know- 
ing that  time  bad  been  given  by  the  hold- 
er to  the  acceptor,  but  apprehending  that 
he  was  still  lialfle  upon  the  bill  in  default 
of  the  acceptor,  3  months  af\er  it  was 
due,  said  that  he  kneto  thai  he  was  liable^ 
and  if  the  acceptor  did  not  pay  it,  ka 
would ;  held  that  he  was  bound  by  such 
promise.     Stevens  v.  Lynch,  H.  5U  G.  3. 

,     344 

10  Upon  a  guarantie  by  the  defendant  to 
the  plaintiff  "  for  any  goods  he  hath  or 
may  supply  )f.  P.  with  to  the  amount  of 
100^,"  ^ne  plaiiitiff  may  declare  as  upon 
a  continuing  or  standing  guarantie  to  that 
extent,  for  goods  which  may  at  any  time 
have  been  supplied  to  W.  P^  until  the 
credit  was  recalled  ;  although  goods  to 
more  than  1002.  had  been  before  supplied 
and  paid^for.  Mason  v.  Pritckard,  £.  50 
G.  3.  489 

11  The  plaintiffs,  a  Frenchman  and  a  Swiss^ 
carrying  on  trade  at  LtjAoa,  under  the 
name  of  the  defendant  a  Portuguese,  ahip- 

5ed  a  cargo  from  thence  for,  a  port  of 
"ranee;  wnich  cargo  being  captured  by 
a  British  cruizer,  and  libelled  for  con- 
demnation in  the  court  of  Admiralty  aa 
French  and  enemy's  property,  v^as  ordered 
to  be  restored  to  the  defendant  on  hia 
putting  in  and  establishing,  with  the 
plaintiffs'  privity  and  consent,  a  claim  to 
It  as  his  own  property:  held  that  the 
plaintiffs  were  by  thus  colluding  with  the 
defendant  to  withdraw  from  the  Admi- 
ralty the  cecision  of  the  true  question,  by 
establishing  a  false  fact,  estopped  from 
nviintaining  an  action  for  money  had  and 
received  against  the  defendant  for  the 
proceeds,  hf  ihewing  the  true  fact,  that 
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the  property  wan  their  owO|  and  that  the 
defendant  was  their  ageni.     Dt  Metton 

.   and  Another  ▼.  Dt  MeUo^  £.  50  G.  3. 

433 

13  The  broker  efecting  a  policj,  beinff  the 
common  agent  of  the  assured  and  of  the 
underwriter,  while  the  premium  remains 
in  his  hands  for  the  one  perty,  and  the 
policj  for  the  other;  and  having  received 
notice  of  events  which  entitled  the  as- 
sured to  a  return  of  premium  before  ac- 
tion brought  by  (he  underwriter  to  recov- 
er the  full  premium;  is  authorized  to 
deduct  such  return,  and  only  to  pay  over 
the  difference  to  the  underwriter.  Skee 
V.  Clarkson,  T.  50  6.  3.  560 

13  A  tenant  having  agreed  with  his  land- 
lady, that  if  she  woufd  accept  ^notber  for 
her  tenant  in  his  place,  (tie  beina  re- 
strained from  assigning  the  lease  without 
her  consent,)  he  would  pay  her  40/.  out 
of  100/.  %vhich  he  was  to  receive  for  the 
good-will  if  her  consent  were  obtained  ; 
and  having  received  the.  lOOZ.  from  the 
new  tenant,  who  was  cognizant  of  this 
agreement,  is  liable  to  the  landlady  in  an 
action  for  money  had  and  received  for  her 
use;  the  consideration  being  executed, 
and  therefore  the  case  being  taken  out  of 
the  statute  of  frauds,  «s  a  contract  for  ah 
interest  in  Und.  Griffiih  v.  Young ^  T. 
50  G.  3.  562 

14  The  plaintiflTs  havrag  contracted,  by 
charter-party  sealed,  to  let  aship,  then  in 
the  Thames^  to  freight  to  the  defendants 
for  eight  months,  to  commence  from  tho 
day  of  her  sailing  from  Gravesend  on 
the  voyage  there  stated,  and  having  cov- 
enanted that  she  should  sail  from  the 
Thames  to  jiny  British  port  in  the  English 
Channel,  there  to  load  such  goods  as  the 
freighters  shouM  tender,  and  sail  to  the 
IVest  Indies,  and  bring  back  a  return- 
cargo  to  London  i  afterwards  agreed  by 
parol  with  the  defendants,  that  the  ship, 
instead  of  loading  at  some  port  in  the 
Channel,  should  load  in  the  Thames,  and 
thai  the  freight  should  commen^e/romikef 
entry  outwards  at  the  customhouse  :  held 
that  this  subsequent  parol  contract  was 
distinct  from  and  not  inconsistent  with 
the  contract  by  deed,  being  anterior  to  it 
in  point  of  time  and  execution,  and  might 
therefore,  he  enforced  by  action  of  as- 
sumpsit.    9rhit€  V.  ParkinyT,  50  G.  3. 

591 

ATTORNEY, 

SeSpLSADING,  14. 

1  An  attorney,  not  having  delivered  any 
bill  to  hia  dieni  before  action  hroocht, 
but  having  delivered  a  bill  of  particaiars 
of  his  demand  under  a  judge*s  order  after 
action  brought,  is  entitled  to  recover  items 
of  charge  for  money  paid  for  his  client*s 
use,  having  no  reference  to  his  business 
of  an  attorney ;  although  other  items  in 
the  bill  of  particulars  might  'be  taxable, 


and  within  the  provision  of  the  stat.  S  G. 

2.  c.  23.  s.  23,  requiring  a  bill  to  be  de- 
livered ai  month  before  the  action  brought. 
Mowbray,  One^  ^c,  v.  Fleming,  T.  49  G. 

3.  143 
2  A  party  in  a  cause  having  changed  hia 

attorney  in  the  progress  of  it,  a  judge's 
order  was  afterwards  obtained  by  the  sec- 
ond attorney  for  the  delivery  of  a  bill 
.  signed  by  the  first  attorney  under  the  stat. 
2  G.  2.  c.  23.  s.  23,  which  delivery  was 
accordingly  made  to  the  second  attoroepr 
in  the  cause :  held  that  this  was  a  suffa- 
cient  delivery  to  the  party  to  be  charged 
therewith,  within  the  words  and  meaning 
of  that  statute,  so  as  to  enable  the  first 
attorney  to  bring  his  action  aj|ainst  the 
client  for  the  amount  of  such  bill.  Fin- 
cent  V.  Slaymaker,  £.  50  G.  3.  496 

ATTORNEY,  POWER  OF, 
See  CoNusAMCE,  2. 

AUCTION, 
See  Ageebmiht,  6.    Stamp,  2. 

AUGMENTED  CURACY. 

Proof  of  a  curacy  augmented  is  made  by 
.  shewing  an  order  for  the  augmentation 
of  it,  entered  in  a  book,  and  signed  by 
the  governors  of  Queen  Anne's  bounty, 
according  to  stat.  I  G.  1.  at.  2.  c.  10.  s. 
20;  without  going  on  to  prove  that  the 
monev  was  afterwards  laid  out  in  land, 
and  allotted  by  deed  under  the  corpora- 
tion seal  of  the  governors  to  be  annexed 
to  the  curacy,  and  that  such  deed  was 
enrolled  within  six  months  aAer  its  exe- 
cution, acpording  to  that  statute,  s.  21, 
and  9  G.  2.  c.  36.  Doe,  lessee  of  Gra- 
ham, V.  ScoU,  M.  50  G.  3.  230 

AWARD. 

1  Debt  on  bond,  which  was  conditioned  to 
perform  an  award.;-. -pFeif, •no* award  ;  re- 

Slication,  setting  out  an  awaVd ;  rejoin- 
er,  stating  the  whole  award,  (in  which 
were  recitf>d  the  bonds  of  submission, 
whereby  it  appeared  that  the  award  was 
not  warranted  by  the  submission ;)  and 
then  demurring.  Held  thai  the  rejoin- 
der was  not  inconsistent  with,  ndr  a  de- 
parture from,  the  plea.  Fiiher  v.  Pirn- 
bley,E.49G,3.  100 

2  Under  a  submission  of  all  matters  in  dif- 
ference between  A.  and  S.,  an  award  on 
matters  in  difference,  bet  ween  A.  and  B, 
C.  and  D.  jointly ;  directing  A.  to  pay  ^. 
a  certain  sum,  as  a  compensation  for  coals 
gotten  by  A.  belonging  to  B.  ot  to  B.  and 
others ;  and  directing  B.  to  give  A.  a  bond 
to  indemnify  him  against  the  claims  of  C 
and  D.,  is  bad.  t(. 

3  Af\er  the  time  was  out  for  moving  to  set 
aside  an  award,  made  a  rule  of  court,  the 
Court  granted  an  attachment  for  non-per- 
formance of  it,  and  would  not  drive  the 
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plaintiff*  to  b»  action  on  the  tubmiision 
Dond,  on  an  affidavit  disclosinff  that  the 
arbitrators,  after  having  appointed  one 
umpire  who  refused  to  act,  appointed  an- 
other who  accepted  the  autnority;  but 
that  the  defendant  afterwards,  and  beibre 
the  umpire  had  proceeded,  haTin|;  object- 
ed to  his  appointment,  because  of  partial- 
ity, the  arbitrators  acceded  to  the  objec- 
tion, and  each  proposed  another,  but 
could  not  agree  on  the  person  to  be  sub- 
stituted, and  did  not  in  fact  substitute  an  j 
other,  though  the  respective  attornies 
arreed  on  a  third  person  ;  in  consequence 
of  which  the  umpire  objected  to  was 
called  on  bjr  the  plaintiflTs  attorney  to 
proceed,  and  made  his  aWard  within 
time.     Olieer  ▼.  CMings,  T.  49  6.  3. 

180 
4  t/pon  a  submission  by  bond  of  all  mat- 
ters in  difference  between  the  parties 
in  a  cause,  without  making  any  men- 
tion of  eostSf  the  arbitrator  has  no  au- 
thority to  award  costs  as  between  at- 
torney and  client.  But  the  plaintiff 
waiving  bis  costs,  and  having  only  de- 
manded the  principal  sum  awarded,  took 
his  attachment  for  that  eum.  ffhitekemd 
v.  Firth,  H.  SO  G.  3.  401 

BAIL, 
See  SciRx  Facias. 

1  Where  a  writ  of  error  is  allowed  betbre 
the  expiration  of  the  time  permitted  to 
the  bait  to  render  their  principal,  the  bail 
are  entitled  to  stay  the  proceedings  against 
them  pending  the  wnt  of  error,  on  the 
terms  of  undertaking  to  pay  the  damages 
recovered,  or  to  surrender  the  defendant 
within  four  days  of  the  determination  of 
the  writ,  if  determined  in  favour  of  the 
original  plaintiff.  Sprang  v.  Monprivatt, 
T.  49  G.  3.  158 

3  If  bail  to  the  sheriff'  be  put  in  above,  anc| 
exception  taken  before  an  assignment  of 
the  oail  bond,  tbey  are  bound  to  justifv 
notwithstanding  such  assignment.  Hill 
V.  Jones,  T.  49  Geo.  3.  160 

3  Upon  a  writ  of  error,  prosecuted  by 
the  party  in  person,  to  reverse  an  out- 
lawry in  a  civil  action,  for  a  common 
law  error,  the  recognizance  of  bail  is 
to  be  taken  in  the  common  alternative 
form,  to  pay.  the  condemnation  money, 
wr  render  the  principal,  and  not  abso- 
lutely to  pay  the  condemnation  money, 
as  in  a  case  of  reversals  of  outlawry 
upon  the  stat.  31  Eliz.  c.  3,  for  want  of 
proclamations,  or  upon  the  stat  4^5 

'  W.  d&  M.  e.  18.  s.  3,  on  appearance  by  at- 
torney and  by  motion.  HaveltMii  v. 
Geddes,  T.  60  G.  3.  611 

4  On  reversal  of  an  outlawry  on  writ 
of  error,  beeaOse  the  party  Was  be- 
yond sea  at  the  time  of  the  exigent 
promulgated,  in  a  ease  where  special 
bail  was  required  in  the  original  ac- 
tion, the  court  will  direct  toe  reeog- 
nisanoe  of  bail  in  answer  to  the  new 


action  to  be  taken  in  the  nIteniatiTe, 
to  pay  the  condemnation  money,  or 
render  the  principal,  and  not  absolute- 
ly to  pay  the  condemnation  money. 
SereeMd  r,  Bkmpson,  H.  16  6.  2,  cited 
ih,  612 

BANKRUPT. 

1  The  assignees  of  a  bankrupt  are  entitled 
to  recover  back  money  paid  by  the  bank- 
rupt to  the  defendant  after  a  secret  act  of 
bankruptcy  committed  by  the  bankrupt, 
(though  befi>re  the  date  of  the  commis- 
sion,) which  money  the  defendant  had 
before  recovered  by  judgment  against  the 
bankrupt  in  an  action  on  a  promissory 
note,  reserving  interest  halQr early,  given 
for  the  balance  of  an  account  consisting, 
amongst  other  articles,  of  money  lent  by 
the  defendant  to  the  bankrupt ;  such  note 
not  being  given  tii  the  usual  and  ordinary 
course  cf  trade  and  dealing,  so  as  to  be 
protected  by  the  stat.  19  G.  3.  c.  32, 
even  supposing  a  promissory  note  to  bo 
within  tnat  statute,  which  only  mentions 
hills  of  exchange.  Harwood,  tfc,  as^ 
signtes  of  OdeU  a  Bankrupt,  v.  Lomas^ 
E.  49  G.  3.  73 

2  Where  the  act  of  delivering  goods  by  a 
trader,  to  secure  the  defendant,  who  was 
under  acceptances  for  him  payable  at  a 
future  day,  was  clearly  not  voluntary  on 
the  trader's  part,  but  made  in  coneequenoe 
of  the  urgency  of  the  defendant,  (evi- 

■  denced  by  the  proposal  for  giving  anch 
security  originating  with  him,)  it  is  im- 
material to  consider  whether  the  trader 
had  his  bankruptcy  in  oontemplation  at 
the  time.  'Nor  will  the  transaction,  being 
bona  fide  and  no|  colourable,  be  impeach- 
ed by  the  secrecy  with  which  the  oelive* 
ry  was  made  by  the  trader,  in  order  to 
save  his  own  credit  in  the  view  of  the 
world .  Crosby,  ^e.  assignees  of  Boucher, 
a  Bankrupt,  v.  Crouch,  £.  49  G.  3.      130 

3  A  farmer  andgratiet,  exercising  also  the 
business  of  a  drover  by  buying  and  sell- 
ing cattle  from  time  to  time  beyond  the 
occasions  of  his  farms,  is  exempted  from 
the  operation  of  the  bankrupt  laws  by 
stat.  5  G.  2.  c.  30.  s.  40.  And  the  purchase 
of  hay  for  the  support  of  his  cattle,  and 
the  sale  of  part  of  it  again,  because  it  was 
more  than  was  required  fur  their  con- 
sumption, will  not  make  him  a  trader. 
Bolton  V.  Souferby,  T.  49  G.  3.  138 

4  Whefe  by  agreement  between  the  plain- 
tiffs, bankers  at  Carlisle,  and  the  defend- 
ants, bankers  at  Jfewcastle,  the  plaintiffs 
were  weekly  to  send  to  the  defendants 
all  their  own  notes,  and  the  notes  of  cer- 
tain other  banking  houses;  and  the  de- 
fendants were  in  exchange  to  return  to 
the  plaintiffii  their  own  notes  and  the  notes 
of  certain  other  bankers,  and  the  deficien- 
cy, if  any,  was  to  be  made  up  by  a  bill 
drawn  by  the  defendants  in  favour  of  the 
plaintiffs  at  a  certain  date  ;  held  that  the 
notes  so  sent  by  the  plaintiffs  to  the  defend- 
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ants  eoBstituted  a  debt  against  then,  which 
the  defendants  might  pay  by  a  return 
of  notes  according  to  the  agreement;  but 
if  they  made  no  such  return,  or  a  short 
return,  and  gave  no  bill  for  the  balance, 
such  balance  remained  as  a  debt  against 
them,  which  was  proveable  by  the>  plain- 
tiffs under  a  commission  of  bankrupt  is- 
sued against  the  defendants,  on  an  act  of 
bankruptcy  committed  after  the  time 
when  tke  bill  for  the  balance,  if  drawn, 
would  haTe  been  due  and  payable ;  and 
that  the  plaintiffs  could  not  maintain  an 
action  to  recover  damages  as  for  a  breach 
of  contract  against  the  defendants  who 
had  obtained  their  certificates.  F&rHtr 
and  Another  ▼.  Surtees  and  Others^  T.  60 
G.  3.  603 

5  A.  having  40  tons  of  oil  secured  in  the 
same  cistern,  sold  10  tons  to  B,  and  re- 
ceived the  price :  and  B.  sold  the  same 
to  C,  and  took  his  acceptance  for  the 
price  at  four  months,  and  gave  him  a  writ- 
ten order  for  delivery  on  ^.,  who  wrote 
and  signed  his  acceptance  upon  the  said 
order ;  but '  no  aetual  ddirvery  was  made 
of  the  said  10  tons,  which  continned 
mixed  with  the  rest  in  A.'s  cistern  :  yet 
held  that  this  was  a  complete  sale  and 
delivery  in  law  of  th«  ten  tons  by  B,  to 
C. ;  nothing  remaining  to  be  done  on  the 
part  of  the  seller ;  though  as  between 
nira  and  A.  it  remained  to  be  measured 
off;  and  therefore  thnt  B.  the  seller, 
could  not,  upon  the  bankruptcy  of  C,  the 
buyer,  before  his  acceptance  became  due, 
countermand  the  measuring  off  and  de* 
livery  in  fact  of  the  10  tons  to  the  buyer; 
nor  were  the  goods  in  transitu^  so  as  to 
enable  the  seller  to  stop  them.  White- 
house  and  Others^  Asrienees  of  Towns^ 
hend^  a  Bankrupt^  v.  Frost  and  Others^ 
T.  60  G.  3.  607 

6  A  trader  having  securities  in  his  bankers* 
hands  to  a  certain  amount,  after  a  secret 
act  of  bankruptcy,  drew  on  them  a  bill 
for  a  larger  amount  on  the  score  of  his 
accommodation^  payable  to  his  own  order, 
which  he  indorsed  to  the  plaintiff,  (who 
knew  of  his  partial  insolvency,  but  not 
of  the  act  of^  bankruptcy ;)  and  a  com- 
mission of  bankrupt  having  been  after- 
wards taken  out ;  held  that  the  plaintiff, 
who  was  to  make  title  through  the  baikk- 
rnpt's  indorsement  after  hiH  bankruptcy, 
though  he  were  entitled  to  sue  the  ac- 
ceptors upon  the  bill,  yet  could  only  re- 
cover on  It  the  amomU  of  the  sum  accept- 
ed ^br^Ae  aeeommodation  of  the  bankrupt, 
over  and  above  the  amount  of  the  bank- 
rupt's effects  in  the  hands  of  the  accep- 
tors at  the  time  of  the  bankruptcy;  for 
which  latter  amount,  and  for  which  alone, 
they  were  liable  tb  account  in  another 
fbrm  of  action  (not  on  the  bill)  to  the 
bankrupt's  assignees.  Willis  v.  Freeman 
and  others,  T.  50  G.  3.  627 

7  A  bankrupt  sued  by  his  surety,  or  person 
who  was  liable  for  his  debt,  at  the'time 
of  the  commission  issued  against  him, 


(though  the  saraty ,  Ac,  beeane  ancii  after 
tha  act  of  bankruptcy,  and  paid  the  debt 
after  the  issuing  of  the  commissioo,)  can- 
not, without  specially  pleading  it,  in  Uk§ 
mannor  as  after  the  stat.  5  G.  S.  c.  30.  s. 
17,  avail  himself  of  his  certificate,  under 
the  Stat.  49  G.  3.  c.  121.  s.  6,  which  dis- 
charges the  bankrupt  having  his  certifi- 
cate of  all  such  domands^  at  the  snit  of 
every  such  person,  in  like  manner  to  all 
intents  and  purposes  as  if  auoh  person  had 
been  a  creditor  before  the  bankruptcy. 
Stedmmn  v.  Martennant,  T.  50  G.  3.     631 

BASTARDS, 

See  M^RRiAov,  1. 

The  husband  being  found  to  have  gone  be- 
yond seas  above  two  years  before  the  birth 
of  a  child  borne  by  his  wife,  she  remain- 
ing at  home ;  tbe  conclusion  is  irresisti- 
ble, that  such  child  is  a  bastard.  Mex  v. 
The  hihakUann  of  Maidstone,  T.  50  G.  3. 
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BASTARDY,  ORDER  OF, 
See  Appeal,  1. 

BILLS  OF  EXCHANGE,  Ac, 

1  A  broker  agrees  with  tbe  defendant  to  get 
tbeir  bills  discounted,  and  that  he  shall 
retain  out  of  the  money  so  raised  the  ex- 
orbitant brokerage  of  10s.  per  cent.,  but 
the  broker  was  not  to  advance  the  money 
himself,  nor  was  his  name  on  the  bills: 
Hold  that  a  bill  accented  by  the  defend- 
ants, and  negotiated  oy  the  broker,  upon 
these  terms,  conld  not  be  avoided  in  the 
hands  of  an  innocent  indorsee,  aa  for  an 
usurious  consideration  within  the  stat.  12 
Ann.  c.  16.  Dagnall  v.  Wigley,  E.  49  G.  3. 

35 

2  A  promissory  note  for  the  amount  of  the 
fair  expences  of  the  prosecution,  agreed 
to  be  given  at  the  recommendation  of  the 
Court  of  Quarter  Sessions  by  a  defendant 
who  stood  convicted  before  them  of  a 
misdemeanor  in  ill  treating  his  parish  ap- 
prentice; for  which  the  parish  officers 
nad  been  bound  over  by  recognizance  to 
prosecute  him  under  the  stat.  32  G.  3.  c. 
57;  and  the  giving  of  which  security 
wss  considered  by  the  Court  in  abatement 
of  the  period  of  imprisonment  to  which 
he  would  otherwise  nave  been  sentenced ; 
is  legal,  and  may  be  enforced  by  action. 
Beeley  v.  Wingfefd,  £.  49  G.  3.  37 

3  Though  the  indorsers  of  a  bill  of  exchange 
had  full  knowledge  of  the  bankruptcy  of 
the  drawer,  and  of  the  insolvency  of  the 
abceptor,  before  and  at  the  time  when  the 
bill  became  due ;  and,  within  a  day  after 
notice  might  (but  for  a  mistake  of  the 
holders)  in  due  course  have  reached  them 
from  the  holders,  communicating  such 
their  knowledge  to  the  bankers  in  Ztoer- 
fool,  with  whom  they  had  before  disconnt- 
ed  the  bill,  and  who  bad  transmitted  it  to 
tbe  holders  in  London  ;  yet  that  did  not 
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dttpeue  with  nch  holders  fiTiag  notice 
of  the  dishonour  mdue  time  to  the  tndor- 
sera.    EidaUt  v.  S^werbv,  £.  49  G.  3.    67 

4  The  assignees  of  a  banknipt  are  entitled 
to  recover  back  money  paid  bj  the  bank« 
nipt  to  the  defoDdant  after  a  secret  act  of 
bankruptcy  coipinitted  by  the  bankrupt, 
(thougb  before  the  date  of  the  tonimiesion) 
which  money  the  defendant  had  before 
recoTcred  by  judgment  against  the  bank- 
rupt in  an  action  on  a  promissory  note, 
feserving  interest  half-yearly,  given  for 
the  balance  of  an  account  coBsisting, 
amongst  other  articles,  of  moMjr  lent  by 
the  d^endant  to  the  bankrupt :  such  note 
not  being  given  in  the  mual  and  ordinarp 
tourse  of  trade  and  dealing^  so  as  to  be  pro- 
tected by  the  stat.  19  0.  2.  c.  32,  even 
supposing  a  promissory  nots  to  be  within 
that  statute,  which  only  mentions  UUs  of 
txchanet.  Harwood^  <fc.  Assignees  of  Oddl^ 
a  Bankrupt^  v,  Lomas^  E.  49  G.  3.  73 

5  A  verdict  having  passed  for  the  defend- 
ants in  an  action  to  recover  the  amount 
of  the  re-exchange  upon  the  dishonour 
of  a  bill  drawn  from  London  on  Lisbon^ 
upon  evidence  that  the  enemy  were  in 
possession  of  Portugal^  when  the  bill  be- 
came due,  and  Lisbon  was  then  blockaded 
by  a  British  squadron,  and  there  was  in 
Ibct  no  direct  ezchance  between  Zufton 
and  London^  though  bills  had  in  some  few 
instances  been  negociated  between  them 
through  Hamhurgh  and  America  about  that 
period ;  the  Court  refused  to  grant  a  new 
trial,  on  the  presumption  tlut  the  jury 
had  found  their  verdict  upon  the  fact,  that 
no  re-cKchange^  was  proved  to  their  satis- 
faction to  have  existed  between  Jjisbon 
and  Lmdon  at  the  time ;  the  question  hav- 
ing been  properly  left  to  them  to  allow 
damaces  in  the  name  of  re-exchange,  if 
the  plaiotiif,  who  had  indorsed  the  dis- 
honoured bill  to  the  holder,  had  eitber 
paid  or  were  liable  to  pay  re-exchange ; 
and  saving  the  question  of  law,  whether 
any  exchange  or  re-exchange  could  be 
allowed  between  this  and  an  enemy's 
country .    De  Tasttt  v.  Barings  £.  49  G.  3. 

134 

6  The  drawer  of  a  bill  of  exchange,  know- 
ing that  time  had  been  given  by  the 
h<3der  to  the  acceptor,  but  apprehending 
that  he  was  still  liable  upon  the  bill  in 
default  of  the  acceptor,  three  months  after 
it  was  due,  said,  thai  he  knew  he  was  liable^ 
and  if  the  aicceptor  did  not  pay  i/,  he  would. 
Held  that  be  was  bound  by  such  promise. 
Stevens  ▼.  Lifnth^  H.  50  G.  3.    '  344 

7  A  protest  for  non-aceeptance  of  a  foreign 
bill  of  exchange  is  not  necessary  to  be 
proved  in  an  action  by  the  indoraee 
against  the  drawer,  if  it  appear  that  the 
drawer  had  no  elfects,  nor  probability  of 
any  effects,  in  the  hands  of  the  drawee 
at  the  time,  and  it  do  not  appear  that  there 
was  any  fluctuating  balance  of  assets  be- 
tween them  unascertained  at  the  time, 
which  might  then  have  afforded  probable 
ground  of  belief  to  the  drawer  that  his 


bill  woald  he  honoured.   Lsgge  t.  Tharme^ 
U.  50  G.  3.  ^4 

8  A.  being  partner  with  B*  in  one  n^rcan- 
tile  house,  and  with  C.  in  another;  the 
bouse  of  A*  and  B*  indorse  a  bill  of  ex- 
change to  the  house  of  A.  and  C;  after 
which  i?.,  acting  for  the  house  of  A, 
and  B.^  receives  securities  to  a  large 
amount  from  the  drawer  of  the  bill,  upon 
an  agreement  by  £.,  that  the  bill  should 
be  taken  up  and  liqjiidated  by  B.*s  house, 
and  if  not  paid  by  the  acceptora  when 
due,  should  be  returned  to  toe  drawer : 
Held  that  the  secMrities  being  psid  and 
the  raonev  received  by  B.  in  sstisfaction 
of  the  bill.  A,  was  bound  by  this  act  of 
his  partner  £.,  whether  in  fact  known  to 
him  or  not  at  the  time,  not  onlv  in  respect 
of  his  partnership  interest  fn  the  house  of 
A*  and  ^.,  but  also  individually  in  other 
respects ;  and  therefore  that  he  could  not, 
in  conjunction  with  C,  his  partner  in  the 
other  house,  maintain  an  action  as  indor- 
sees and  holders  of  the  bill  against  the 
acceptors,  after  such  satisfaction  received 
through  the  medium  of  and  by  agreement 
with  S.  in  discharge  of  the  same.  Jacaud 
and  Another  v.  French  and  Others^  £.  50 
G.  3.  471 

9  Upon  a  motion  to  refer  it  to  the  Master 
to  compute  principal,  interest,  and  costs, 
upon  a  bill  of  excnange,  drawn  in  Scot' 
land  upon  and  accepted  by  the  defendant 
in  England f  the  Court  will  not  direct  the 
Master  to  allow  re-exchange.  Napier 
V.  Schneider^  £.  50  G.  3.  518 

10  The  want  of  due  notice  of  the  dishon- 
our of  a  bill  is  answered  by  showing  the 
holder's  ignorance  of  the  place  of  resi- 
dence of  the  prior  indorser,  whom  he 
sues:  and  whether  he  used  due  diligence 
to  find  out  the  place  of  residence  is  a 
ooeRtion  of  fact  to  be  left  to  the  jury. 
Battman  v.  Joseph^  T.  50  G.  3.  525 

11  The  holder  of  a  bill  before  it  was  doe, 
having  tendered  k  for  acceptance,  which 
was  refused,  kept  it  till  due,  when  it  wss 

^  tendered  for  payment  and  sefused;  and 
then  immedistely  returned  it  on  the  sec- 
ond indorser ;  who,  not  knowing  of  the 
laches,  took  up  the  bill :  held  thai  his 
ignorance,  when  he  paid  the  bill,  of  the 
laches  of  the  former  holder  did  not  enti- 
tle him  to  recover  against  the  first  indor- 
ser, who  set  up  such  defence.  Boscow  v. 
Jf<ir^y,T.50G.8.  526 

12  A  trader  having  securities  in  his  bank- 
er's bands  to  a  certain  amount,  after  a 
secret  act  of  bankruptoy,  drew  on  th^m  a 
bill  for  a  larger  amount  on  the  score  of  his 
accommodation^  psyable  to  his  own  order, 
which  he  indoraed  to  the  plaintiff,  (who 
knew  of  his  partial  insolvency,  but  not 
nf  the  set  of  bankruptcy ;)  and  a  commis- 
sion of  bankrupt  having  been  afterwards 
taken  out;  held  that  the  plaintiff,  who 
was  to  make  title  through  the  bankrupt*s 
tndoraeraent  after  his  bsnkruptcy,  though 
he  were  entitled  to  sue  the  acceptors  up- 
on the  bill,  yet  he  could  only  recover  on 
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'  it  the  amount  of  theium  accepted  for  the 
accommodation  of  the  bankrupt,  over  and 
above  the  amount  of  the  banhrupt'a  ef- 
fect* in  the  hands  of  the  acceptors  at  the 
time  of  the  bankruptcy  ;  for  which  latter 
amount,  and  for  which  alone,  they  (the 
acceptor!)  were  liable  to  account  in  ano- 
ther form  of  action  (not  on  the  bill)  to 
the  bankrupt's  assignees.  Willis  v.  Aee- 
vum  and  Othen,  T.  50  G.  3.  G1I7 

BILLS  OF  LADING. 

1  A  freighter  of  a  ship  to  Spain  and  JP^rftf- 
gal  or  either,  as  the  master  should  be  diretted 
'by  the  freighter  or  his  agents^  having  6rst 
ordered  the  master  to  procf^ed  to  Lisbon^ 
in  consequence  of  which  the  roaster  had 
taken  in  goods  and  signed  bills  of  lading 
to  that  port,  cannot  afterwards  counter- 
mand that  order,  and  order  him  to  proceed 
to  Gibraltar^  without  first  recallifig  the 
bills  of  ladinp;,  or  at  l^ast  tendering  suffi- 
cient indemnitv  to  the  master  against  the 
consequence  of  his  liability  thereon.  Z>ff- 
vidsom  V.  Gf:ynne^  £.  50  G.  3.  500 

And  vid.  Chartvk-party,  3. 

2  The  master  is  entitled  to  recover  freight 
upon  a  charter-party,  as  upon  a  right  and 
true  delivery  of  the  cargo  agreeably  to  the  bills 
of  lading,  upon  proof  of  having  delivered 
the  entire  number  of  chests,  Ac.  for  which 
bills  of  lading  had  been  signed ;  though 
it  appeared  that  the  contents  of  the  chests 
of  fruit  were  damaged  by  the  negligence 
of  the  master  and  crew  on  board,  in  not 
ventulating  them  sufficiently :  the  party 
injured  having  his  eounter remedy  by  ac- 
tion for  such  negligenae.  t^. 

BOND. 

1  A  bond  given  to  trustees  to  secure  the 
faith  All  services  of  a  clerk  to  the  Olobe 
insurance  company,  who  were  no  corpo-  ' 
ration,  may  be  put  in  suit  by  the  trustees 
for  a  breach  of  faithful  service  by  the 
clerk,  committed  at  any  time  during  his 
continnance  in  the  service  of  the  actually 
existing  body  of  persona  carrying  on  the 
■ame  business  under  the  same  name,  not- 
withstanding any  intermediate  change  of 
the  original  holders  of  the  shares  by  death 
or  transfer ;  the  intention  of  the  parties 
to  the  instrument  being  apparent,  to  con- 
tract for  such  service  to  be  performed  to 
the  company  as  a  fluctuatinjg  body ;  and 
the  intervention  of  the  trustees  removing 
all  legal  and  technical  difficulties  tosucE 
a  contract  made  with,  or  suit  instituted 
by,  ihe  company  themselves  aa  a  natural 
body.  Metealf.  Bart,  and  Others,  t.  Bruiny 
E.50  G.3.  509 

2  A  bond  conditioned  to  pay  costs  on  529tb 
of  November  in  Cinnber1and,when  taxed  by 
the  master  of  K.  B.,  is  forfeited  by  non- 
payment )  though  in  fact  the  costs  were 
only  taxed  on  the  25th  Nov.,  of  ^hloh 
the  defendant  bad  no  notice  on  or  liefore 
the  29th;  for  the  d^ftndaii  might  have 
had  them  taxed  ben>re|  and  thua  have 


known  thoir  amount  in  time.    Bigtandr, 
Sifcei<ofi,T.50G.3.  527 

BONDING  WINES, 
See  MoHOPOLT. 

BRICKS. 

The  aut.  17  6.  3.  c.  42,  which  re^uties 
bricks  for  sale  to  be  of  certain  dimen- 
aiona,  and  gives  a  penalty  for  the  breach 
of  that  regulation,  being  passed  to  pro- 
tect the  buyer  against  the  fraud  of  the 
aeller;  if  bricks  be  sold  and  delivered 
under  the  statutable  size,  unknown  to  the 
buyer,  the  seller  cannot  recover  the  value 
of  them.    Law  v.  Hodson,  T.  49  G.  3. 150. 

BRIDGES. 

The  inhibitants  of  a  county  are  boiyid  to 
repair  every  public  bridge  within  it,  nn« 
less,  when  indicted  for  the  non- repair  of 
it,  tbey  can  show  by  their  plea  that  some 
other  peraon,  or  body  politic  or  corporate , 
is  liable  ;  and  every  bridge  in  a  highway 
is,  bv  the  sutote  of  bridges,  22  H.  8.  c. 
5,  taken  to  be  a  public  bridge  for  this  pur- 
pose. Therefore,  where^  dueen  Anne, 
in  1706,  for  her  greater  convenience  in 
passing  to  and  from  Windaor  eastle,  built 
a  bridge  over  tlie  Thmmea  at  Daithtt,  in 
tko  common  highway  leading  fVom  Lon- 
don to  Windsor,  in  lieu  of  an  ancient  fer- 
ry, with  a  toll,  which  belonged  to  the 
crown  ;  and  she  and  her  successors  main- 
tained and  repaired  the  bridge  till  1796, 
when  being  iri  part  broken  down,  the 
whole  was  removed,  and  the  materials 
converted  to  the  use  of  the  king,  by 
whom  the  ferry  was  reestablished  as  be- 
fore ;  held  that  the  inhabitants  of  the 
county  of  Bucks,  wlio  in  an  answer  to  an 
indictment  ibr  the  non-repahr  of  that  part 
of  the  bricfge  13  yeara  aAerwards  plead- 
ed these  matters,  and  traversed  that  the 
bridge  was  a  common' public  bridge,  were 
bound  to  rebuild  and  repair  it.  The  King- 
r.  The  inhabitants  of  the  County  of  Bucks, 
H.  50  G.  3.  413 

BRISTOL  DOCKS, 
See  CoMPKirsATioK,  1. 

BROKER. 

1  Goods  sold  by  a  broker  for  a  principal 
not  named,  upon  the  terms,  as  specified 
in  the  usual  bought  and  sold  notes,  de- 
livered over  to  the  respective  parties  by 
the  broker)  of  **  payment  in  one  month, 
money,'*  m^J  be  paid  for  by  the  buyer  to 
the  broker  within  the  monthf  and  that  by 
c  bill  of  exchange  accepted  by  the  buyer 
and  discounted  by  him  within  the  month, 
though  having  to  run  a  longer  time  bo- 
fore  It  was  due.  But  where  the  buyer 
was  also  indebted  to  the  stme  broker  for 
another  parcel  of  goods,  the  property  of 
a  different  person,  anii  he  made  a  pay- 
ment to  the  btoker,  generally,  which  was 
larger  than  the  amount  of  either  damand, 
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but  less  tbaa  the  two  together ;  and  after- 
wards the  broker  stopped  oayment ;  such 
payment  to  the  broker  ougnt  to  be  equita- 
dIj  apportioned  as  between  the  several 
owners  of  the  goods  sold,  who  are  only 
respectively  entitled  to  recover  the  differ- 
ence from  the  buyer.  Favwe  v.  Bennett, 
E.  49  G.  3.  38 

S  A  broker  agrees  with  the  defendants  to 
get  their  bills  discounted,  and  that  he 
shall  retain  out  of  the  money  so  raised 
the  exorbitant  brokerage  of  lOi.  per  cent. ; 
but  the  broker  was  not  to  advance  the 
money  himself,  nor  was  his  name  on  the 
bills:  Held  that  a  bill  accepted  by  the 
defendants,  and  negotiated  by  the  bro- 
ker,  upon  these  terms,  could  not  be  avoid-, 
ed  in  the  bands  of  an  innocent  indorsee, 
as  for  an  usurious  consideration  within 
the  Stat.  12  Ann.  c.  16.  Dagnall  v.  ITif- 
Uv,  E.  49  G.  3.  35 

3  The  broker  effecting  a. policy,  being  the 
common  ag«nt  of  the  assured  and  of  the 
underwriter,  while  the  premium  remains 
in  his  hands  for  the  one  party,  and  the 
policy  for  the  other;  and  having  receiv- 
ed notice  of  events  which  entitled  the 
assured  to  a  return  of  premium  before 
action  brought  by  the  underwriter  to  re- 
cover the  fUli  premium ;  is  authorized  to 
deduct  such  returns,  and  only  to  pay  over 
the  difference  to  the  underwriter.  -  Shee 
v.CUrAjofi,T.50,G.  3.  660 

BURNING  WOODS. 

An  action  on  the  case  lies  upon  the  stat.  6 
G.  1.  c.  16.  t.  1,  by  the  party  grieved,  to 
recover  damages  against  the  inhabitants 
of  the  adjoining  township  for  trees,  cop- 
pice, and  underwood,  unlawfully  and  fel- 
oniously burnt  by  persons  unknown  ; 
though  the  clause  directs  the  party  grieved 
to  recover  the  damages  in  tie  sanu  man- 
ner and  farm  as  given  by  the  stat.  13 
Ed.  1.  St.  1.  c.  46,  *'for  dikes  and 
hedges  overthrown  by  persons  in  the 
night ;"  upon  which  the  usual  course  of 
proceeding  has  been  by  the  writ  of  aoe- 
Unter.  ThomhiU  v.  The  Township  of 
HuddersJUU,  T.  49  G.  3.  173 

BY-LAW, 
See  Co&PonATioir,  5.    Office,  2. 

CAMBRIDGE  UNIVERSITY, 
See  CoirusAiici. 

CANAL. 

By  the  act  for  making  and  maintaining  the 
Glamorganshire  canal,  power  is  given  to 
the  canal  company  to  make  all  such  works 
as  they  shall  think  necessary  and  proper 
for  **  effecting,  completing,  maintaining, 
**  improving,  and  using  the  canal,  and 
**  other  works ;"  and  t£e  company  were 
required  to  lay  before  the  sessions  an 
account  of  the  sums  expended  in  ma- 
king and  covplating  the  canal}  up  to  the 


time  of  its  completion ;  and  after  that, 
an  annual  account  of  the  rates  collected, 
and  of  the  charges  and  expenees  of  sup- 
parting,  maintaining,  and  using  the  nav- 
igation and  its  works ;  and  the  sessions 
are  authorized,  in  case  it  appears  to  thena 
that  the  clear  profits  exceed  the  per  cent- 
age  limited  by  the  act  on  the  sums  men- 
tioned in  the  first  account  to  have  been 
expended  by  the  company  (i.  e.  in  ma- 
king and  completing  the  canal  and  ite 
works.)  to  reduce  iSe  canal  rates ;  held 
that  tne  sessions,  even  after  the  period 
fixed  for  the  completion  of  the  canaJ, 
and  after  the  first  account  delivered  of 
the  capital  expended  in  the  undertaking, 
and  on  whicn  the  dividends  were  to  be 
calculated,  were  not  authorized  to  reject 
charges  and  expences,  stated  in  the  an- 
nual account  of  disbursements,  for  new 
''works,  such  as  a  reservoir  and  steam 
engine,  which  the  company  deemed  ne- 
cessary, and  proved  by  evidence  to  have 
been  erected  jbr  the  support  and  improve^ 
ment  of  the  original  line  of  canal  and  far 
the  better  supplying  it  with  water  in  dry 
seasons.  Though  it  seems  that  if  the 
new  works  had  been  shewn  to  be  merely 
colourable,  and  erected  for  purposes  col- 
lateral to  the  navigation  autliorized  by 
the  act  of  parliament,  such  charges  would 
have  been  rightly  rejected  by  the  ses- 
sions. The  King  v.  Tne  Glamorganshire 
Canal  Company,  H.  50  G.  3.  397 

CANAL  COMPANY. 

Where  by  statute  a  canal  oompany  were 
empowered  to  take  such  rates  as  sboold 
be  fixed  at  a  general  assembly  of  the  pro- 
prietors, not  exceeding  Id.  Ac.  per  ton 
per  mile,  upon  coal ;  and  they  were  also 
empowered  to  reduce  the  rates  at  a  gene- 
ral assembly  held  on  certain  notice  ;  but 
no  reduction  was  to  be  made  without  the 
consent  of  the  m^or  part  in  value  of 
the  proprietors ;  a  contract  made  bj 
individuals  with  the  company,  but  not 
at  such  general  meeting,  whereby,  in  con- 
sideration that  those  individuals,  would 
make  a  navigable  cut  to  convey  water 
from  their  collieries,  through  land  not 
within  the  statuteable  line  of  the  canal, 
into  the  canal,  and  convey  the  same 
to  the  company,  the  latter  should  per- 
mit them  to  carry  their  coals  through 
the  cut  and  along  the  canal  for  Is.  per 
ton,  the  company  paying  back  6d.  per  <<m, 
is  illegal  and  void ;  1st,  As  a  specula- 
tion by  which  the  company  might  gain 
more  or  less  than  the  legislature  intend- 
ed they  should  take  under  similar  cir- 
cumstances from  the  public  in  general. 
Sdly,  As  extending  in  effect  the  power 
of  the  company  to  purchase  lands  beyond 
the  limits  assigued  by  the  act.  3dly,  As 
enB|>ling  them  to  raise  more  capital  than 
they  were  entitled  by  the  act  to  do,  bj 
means  of  paving  for  land  or  works  b^  a 
total  or  partial  sale  of  their  tolls ;  which 
tolls  are  made  a  security  for  the  money 
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■ubfcribed  or  taken  opoti  mortgage.  4t]ily, 
Because  the  tolli  could  in  no  instance  be 
reduced  but  at  a  general  assemblv,  &4i, 
and  this  in  fact  operates  as  a  reduction 
of  the  tolls  pro  Unto.  Also  Qoosre, 
Sthly,  Whether  such  a  contract  be  not 
void,  as  diminishing  the  inducement  (by 
favouring  individuals^  to  a  general  reduc- 
tion of  the  tolls,  wnen  proper,  for  the 
benefit  of  the  public.  Lees  and  Others  ▼. 
The  tompany  of  Proprietors  of  the  Ca- 
7uU  Navigation  from  Manchester  to  Ashton* 
.    under-Line  and  Oldham^  M.  50  G.  3.    306 

CERTIFICATE  of  the  Speaker  of  ihe  House 
of  Commons;  a$  to  Costs  ofEtection  Com- 
mittee. 

See  CosT«. 

CHARTER, 
See  CoRPORATiOH.      Or  rice,  2. 

CHARTER-PARTY. 

1  Where  a  ship  was  let  to  freight  by  char- 
ter-party from  the  plaintiff  to  the  defend- 
ant, k  clause  in  the  deed — **  and  it  is  here- 
by covenanted  and  agreed  by  and  be- 
tweenXheBtLiA  parties  that  40  days  shall  be 
allowed  for  unloading  and  loading  again, 
Slc"  was  held  to  raise  an  implied  cove- 
nant on  the  part  of  the  freighter  not  to 
detain  the  ship  for  loading  and  unloading, 
&c.  beyond  the  40  days :  and  if  he  de- 
tain her  for  any  longer  time,  the  owner's 
remedy  is  upon  that  covenant,  and  not  in 
assumpsit,  as  upon  an  implied  new  con- 
tract   Randall  r.  LvncA,  H.  50  G.  3. 

408 

2  Where  the  master  of  a  vessel  covenanted 
with  the  freighter,  (inter  alia)  that  the 
vessel  should  propeed  with  the  first  con- 
voy from  England  for  Spain  and  Portu- 
gal, or  either,  as  he  should  be  direUed  by 
the  freighter  or  his  agents :  and  there 
make  a  right  and  true  delivery  of  the 
cargo,  agreeably  to  the  bills  of  lading 
signed  for  the  same ;  and  so  take  in  a 
home  cargo,  and  return  and  make  a  right 
and  true  delivery  thereof  at  London,  &c. 
In  consideration  whereof,  and  of  every 
thing  abate  mentioned,  the  freighter  cov- 
enanted finter  alia)  to  load  tlie  vessel 
out  and  nome,  and  pay  certain  freight 
per  ton  per  month,  part  before  and  the 
remainder  on  the  right  and  true  delivery 

.of  the  homeward  cargo  at  London  :  held, 
1st,  That  the  freighter  having  first  or- 
dered the  master  to  proceed  to  Lisbon, 
in  consequence  of  which  the  master  had 
taken  in  goods  and  signed  bills  of  lading 
for  that  port,  could  not  afterwards  coun- 
termand that  order,  and  order  him  to 
proceed  to  Oihraltar,  without  first  recall- 
ing the  bills  of  lading,  or  at  least  tender- 
ing sufficient  indemnity  to  the  master 
r'nst  the  consequence  of  his  liability 
eon. 
2d,  But  supposing  the  freighter  had  such 
a  power,  yet  his  sapercargo  and  agent 
Vol.  VI.  82 


who  was  on  board  the  veasel,  bad  the 
like  authority  in  the  absence  of  his  prin- 
cipal, even  before  the  vessel  sailed  from 

'  this  country,  to  alter  again  the  destina- 
tion to  Lisbon,  ^ 

3d,  That  the  master  having  proceeded  with 
the  outward  cargo  to  Lisbon  under  the 
first  order,  and  brought  home  a  return 

,  cargo,  and  delivered  the  same  to  the 
freighter  at  London,  was  entitled  to  his 
fi'eight  for  that  voyage;  though  he  had 
not  sailed  with  the  first  convoy  :  the  sail- 
ing with  the  first  convoy  not  being  a  con- 
dition jfrecedent  to  his  recovering  freight 
fbr  the  voyage  actually  performed  under 
the  first  order  but  a  distinct  covenant, 
fbr  the  breach  of  which  he  was  liable  in 
damages. 

4th,  And  he  was  entitled  to  recover  such 
freight  as  upon  a  right  and  true  delivery 
of  the  cargo  agreeably  to  the  bills  of 
lading,  upon  proof  of  having  delivered 
the  entire  number  of  chests,  &o.  for 
which  bills  of  lading  bad  been  sign- 
ed ;  thouah  it  appeared  that  the  con- 
tents of  the  chests  of  fruit  were  dam- 
aged by  the  negligence  of  the  master  and 
crew  on  board,  in  not  ventilating  them 
sufficiently;  the  party  injured  having  his 
counter  remedy  by  action  for  such  negli- 

rnce.    Davidson  v.  Choynne,  E.  50  6. 
SiOO 

8  Where  a  ship  was  chartered  to  take  a  car- 
go of  lead  from  London  to  St.  Petersburgh, 
and  there  immediately  receive  a  return 
cargo  from  the  freighteWs  agent,  and  bring 
it  to  London  ;  with  a  proviso,  that  if  politi- 
cal circumstances  should  prevent  a  return 
cargo  from  being  loaded,  the  master, 
after  waiting  at  St.  P.  40  running  days, 
without  the  outward  cargo  being  unload- 
ed, and  consequently  without  toe  return 
cargo  being  loaded,  should  be  at  liberty 
to  return  to  London  or  any  port  in  Eng- 
land :  and  the  ship  not  having  been  per- 
mitted to  unload  at  St*  P.  by  the  Hussion 
government,  the  master,  after  waiting 
there  40  running  days,  loaded  a  return 
cargo  for  his  own  bentm  upon  the  outward 
cargo,  both  of  whicn  he  brought  home, 
and  earned  nem  freight  on  the  lumenard 
cargo  ;  which  freight  was  adjudged  to  him 
by  the  judgment  of  the  court  of  C.  B.  in 
the  action  between  him  and  the  freighters, 
over  and  above  the  dead  freight  stipulat- 
ed to  be  paid  by  the  charter-party ;  held 
that  the  freighters  were  entitled  to  recov- 
er the  whole  of  such  dead  freight  from 
the  underwriters  upon  a  policy  of  insur- 
ance, whereby  they  agreed  to  pay  a  loss  in 
ease  the  master  should  not  be  auoned  by  the 
Russian  government  to  unload  the  outward 
cargo  at  St.  P. ;  f  A«  vesul  having  sailed  char- 
tered by  the  freighters  on  a  voyage  from  Lon- 
don to  St.  P.  an^  back :  and  that  the  un- 
derwriters were  not  entitled  to  deduct 
such  returned  freight  earned  by  the  master 
on  his  own  account,  and  adjudged  to  him 
by  C.  B. ;  they  having  agreed  with  the 
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astared  pending  this  action^  and  pending 
the  action  in  C.  B.  that  in  case  the  plain- 
tiffs fto  whom  they  had  paid  a  per  cen- 
tage  loss)  should  not  be  able  to  obtain  stf 
]ar|;e  an  allowance  as  tbe  full  retarn 
freight  paid  to  the  master,  by  reason  of  anf 
denutrrages  or  expenca  being  aUoned  against 
the  said  freifjfiu^  the  difTerence  should  be 
paid  by  the  underwriters  by  further  per 
centage,  whether  the  same  were  settled 
between  the  plaintiffs  and  the  master  of 
the  ship  by  arbitration,  or  by  legal  decision. 
Puller  and  Another  t.  ilalliday^  T.  50 
0. 3.  554 

4  Where  a  ship  was  chartered  to  take  a 
cargo  of  lead  from  London  to  St,  PerterS' 
bvrgh^  and  there  immediately  receive  a 
return  cargo  from  the  fi^i^hters'  agent 
and  brine  it  to  London,  with  a  proviso 
that  if  political  circumstances  should  pre- 
vent a  return  cargo  from  being  loaaed, 
the  master,  af^er  waiting  at  Stk  Peters- 
burgh  40  running  day^,  without  the  out- 
ward cargo  being  unloaded,  and  conse- 
q\]ently  without  the  return  cargo  being 
loaded,  should  be  at  liberty  to  return  to 
London  or  at  any  port  in  England:  held, 
that  such  political  circumstances  having 
occurred  as  hindered  the  unloading  of  the 
outward  cargo  at  St.  P.  and  the  ship  hav- 
ing waited  the  40  running  days  there,  the 
master  was  entitled  to  receive  the  freicht 
of  a  homeward  cargo,  which  he  loaded  on 
his  own  account  upon  the  outward  cargo, 
and  brousbt  home ;  in  addition  to  Uie 
dead  freight  payable  by  the  freighters  ac* 
cording  to  the  stipulations  of  the  charter- 
party.  Bell  V.  Pulkr  and  Another ^  U.  50 
as.  555 

CHESTER, 

See  Practice,  14. 

CHURCHWARDENS. 

An  indenture  binding  out  a  poor  apprentice, 
executed  by  W.  S.  churchwaraen,  and 
/.  G.  overseer  of  the  poor  of  a  hamlet 
maintaining  its  own  poor  separately  from 
the  parish  at  large,  not  being  impeached 
by  evidence  negativing  its  execution  by 
a  majority  of  the  churchwardens  and  over- 
seers of  the  hamlet,  shall  be  deemed 
good,  by  intending  that  there  were  two 
overseers  for  the  namlet  as  required  by 
Stat.  13  &  14  Car.  2.  c.  12.  s.  21,  and  only 
one  churchwarden,  by  custom,  in  the  same 
place ;  and  therefore  the  apprentice  ser- 
ving 40  days  under  it  gains  a  settlement. 
The  King  v.  The  Inhabitants  of  HincJdey, 
E.  50  G.  3,  492 

CINQUE  PORTS, 

See  Smuooliko. 

COMMITMENT, 
See  Conviction. 


COMPANY  TRADING  BUT  NOT  IN- 
CORPORATED, 

See  Bond. 

COMPENSATION. 

1  Under  the  Bristol  dock  act,  43  G.  3.  e. 
140.  s.  107,  which  gives  compensation 
where,  *^by  means  of  the  dock  works,  or 
in  the  progress  or  execution  thereof,  dam- 
ages may  be  done  to  any  hereditaments, 
houses,  lands  and  tenements^  or  tbe  same 
may  be  rendered  les^  valuable  thereby," 
no  compensation  is  due  to  the  owners  of 
a  brewery  for  a  loss  ariaing  to  theoi  ia 
their  business  (Vom  the  deterioration  of 
the  water  of  the  public  river  Avon^  from 
which  the  brewery  had  been  before  sup- 
plied by  means  of  pipes  laid  under  low 
water-mark ;  the  use  of  the  water  hav^ 
ingbeen  common  to  all  the  king's  subjects, 
and  not  claimed  as  an  easement  to  the 
particular  tenement.  The  only  remedr 
for  such  an  injury  is  by  iodietnent,  which 
was  taken  away  in  this  case  by  the  act 
of  parliament.  The  King  t.  The  Directors 
of  the  Bristol  Dock  Company,  T.  50  G.  3. 

S23 

2  The  compensation  clause  in  the  London 
dock  act,  39  &  40  G.  3.  c.  47,  reciting 
that  divers  tenements,  Ac.  may  become 
less  valuable  by  the  trade  being  diverted 
therefrom,  provides  that  in  case  they  do 
so,  or  the  onmers  or  occupiers  suffer  loss  br 
the  dockworks,  tlie  commissioners  shall 
make  thein  compensation ;  and  no  claim 
is  to  be  made  for  compensation  till  three 
years  after  the  opening  of  the  docks ;  and 
then  it  is  to  be  made  within  a  given  time  ; 
held,  that  where  tbe  owner  of  tbe  inheri- 
tance of  a  tenement,  which  was  in  lease 
died  aAer  three  years  from  the  opening 
of  the  docks,  without  having  made  any 
claim  ;  her  devisee,kand  not  her  executor, 
was  entitled  to  claim  within  tbe  time 
allowed,  compensation  for  an  injury  dona 
by  the  dockworks  to  the  inheritance  in 
the  time  of  bis  testatrix.  The  King  v. 
The  Commissioners  of  Compensation  under  the 
London  Dock  Acts,  T.  50  G.  3.  546 

COMPOUNDING  DEBTS, 

See  DxBToii  knn  Crzoitob. 

CONDITION. 

Under  a  devise  of  a  mansion  and  family 
estate  to  several  successively  for  flfe  and 
in  tail ;  with  a*  proviso  that  whatsoever 
person  should,  by  virtue  of  tbe  will,  be- 
come possessed  of  or  entitled  to  the  estate 
should,  from  the  time  he  became  so  pos- 
sessed, take  upon  himself  the  surname  of 
Tfielwall,  and  make  the  mansion  his  usual 
and  common  place  of  abode  and  residence : 
held  that  a  tenant  in  tail  in  remainder 
succeeding  to  the  possession,  who  had  also 
become  heir  at  lam,  to  the  testator,  since 
his  death,  not  being  found  to  have  had 
notice  of  the  will  of  her  ancestor  contain- 
ing such  condition,  her  title  could  not  be 
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iinp«aelnd  ky  the  nauindmr-nuui  o^r, 
who  brought  ejeotiii«Rt  alter  ber  death 
against  her  huaband,  by  whom  she  had 
issue  which  died  before  her :  she  having 
also  in  fact  suffered  a  Beco^ery  about  four 
months  aAer  she  came  of  age,  within 
which  period  it  was  contended  that  she 
onght  to  have  complied  with  the  condition 
of  residence  to  enable  hereto  make  a  good 
tenant  to  the  praecipe.  'Doe^  d.  Kenrick 
imd  Othertj  r.  Lord  WiUiam  Beduekrk^  M. 
60  6.3.  311 

CONDITION    IMPLIED    OR   PRECE- 
DENT. 
See  CaARTvn-PARTT,  2.    Moitopolt. 

The  owner  of  a  bomeward-bonnd  ship 
entering  the  West  India  docks  in  so  leaky 
a  condition  as  to  require  immediate  un- 
loading  and  assistance,  without  waiting 
her  turn  to  be  quayed  and  unloaded  in  ro- 
tation in  the  import  dock  in  the  manner 
required  by  the  39  G.  3.  c.  69,  is  bound  to 
bear  the  extra  expences  of  labourers  for 
pumping  the  ship  aAer  the  crew  were  dis- 
charged, and  for  delivering  the  cargo  into 
lighurs  in  the  outward  dock  or.oasin; 
also  for  coopering  previous  to  such  deli- 
▼eiy  into  lighters,  and  for  the  hire  of  such 
lighters ;  the  company  having  afterwards 
unladen  the  car^  out  of  such  lighters 
upon  the  quays  in  the  import  dock,  and 
performed  the  requisite  cooperage,  Ac. 
upon  such  unlading,  in  the  same  manner 
as  they  would  have  done  if  the  cargo  had 
been  delivered  out  of  the  ship  itself  in 
proper  time  and  place.  For  the  labour 
and  expence  required  to  be  performed 
and  incurred  by  the  company  upon  asllip 
entering  the  docks  to  discharge  her  cargo 
must  be  understood  of  the  ordinary  labour 
and  expences  of  navigating,  inoonog,  un- 
mooring, removing,  and  managing  a  ship 
which  is  in  a  reasonably  navigable,  moor- 
able,  unmoorable,  temoveable,  and  man- 
ageable condition ;  and  not  of  a  ship  in- 
capable of  performing  with  safety  those 
ordinary  Ai notions.  Blackett  akd  Amotktr 
▼.  Smithy  TreMurer  o/thg  West  India  Dock 
Oampany,  T.  50  G.  3.  565 

CONDITION  PRECEDENT, 
See  Fbsioht,  4. 

CONSPIRACY, 
;See  Nxw  Trial,  1. 

CONSTABLE, 
See  CoaroRATioifi  3. 

CONTRACT, 
See  AoRxxMiirr. 

CONUZANCB. 

1  Claim  of  eonuzance  made  br  the  Tice 

chancellor  of  the  university  or  Or/ord,  in 

the  vacancy  of  the  office  of  chancellor, 

Ir^  death,  on  behalf  of  tba  nnivwnty, 


allowed  in  a  plea  of  treapaM.    WtOiams 
V.  Briekenden,  M.  60  G.  3.  859 

9  Conusance  of  a  plea  of  trespass  sued 
against  a  resident  member  oi  the  univer- 
sity of  Catnbridge  for  a  cause  of  action, 
verified  by  affidavit  to  have  arisen  within 
the  town  and  anburbs  of  Camkrid^e,  over 
which  the  university  court  haa  jurisdic- 
tion, waa  allowed  upon  the  claim  of  the 
viee-chancellor,  on  behalf  of  the  chan- 
eel  lor,  maetera,  and  seholars  of  the  uni- 
versity, entered  on  the  roll  in  due  form, 
setting  out  their  jurisdiction  under  char- 
ters confirmed  by  acta  of  parliament,  and 
averring  the  cause  of  action  to  have  arisen 
within  each  jurisdiction.  Though  it  was 
objected, 

Ist,  xhai  the  claim  of  conusance  was  stated 
on  the  roll  to  be  made  by  the  attorney  of 
the  V.  C,  when  the  power  which  consti- 
tuted the  person  attorney,  was  executed 
by  the  V.  C.,  aa  V.  C.  and  deputy  of  the 
chancellor,  nuiaters,  and  scholars  of  the 
university ;  and  therefore  that  the  claim 
ought  to  have  been  made  by  the  attorney 
in  their  names.  But  it  sufficiently  ap- 
peared that  he  was  attorney  for  the  V.  C. 
claiming  ex  officio. 

Sdly,  That  the  cla^m  was  prefeiTed  too 
early,  upon  the  mere  issuii|g  of  the  writ 
of  latitat  acainst  the  privileged  member 
to  answer  in  a  plea  of  trespass,  before 
declaration  ;  by  which  it  could  noi  appear 
where  the  cause  of  aotion  arose,  and  con- 
^quently  that  it  arose  within  the  town 
and  suburbs  of  Cambridge,  to  which  the 
jurisdiction  of  thenniversity  court  in  per- 
sonal actions  is  confined ;  and  that  it  was 
not  sufficient  to  supply  that  fa^t  by  affida- 
vit. But  held  that  it  was  the  usual  course 
to  support  claims  of  conusance  by  affida- 
vits verifying  the  necessary  facts,  which 
it  was  competent  to  the  olaintiif  to  deny 
in  the  same  mode  ;  and  that  the  difficulty 
was  not  greater  before  than  aAer  declara- 
tion; and  the  aooner  the  claim,  if  well 
founded,  was  preferred,  the  better  for  the 
plaintiff. 

3dly,  That  if  the  claim  might  be  preferred 
upon  the  latitat,  before  declaration,  then 
it  ought  to  be  preferred  in  the  first  instance 
after  the  return  of  the  latitat ;  namely, 
upon  the  day  of  appearance  given  by  the 
rule  of  court,  t.  e.  in  eight  days.  But 
held  thtft  the  fast  instance  after  the  return- 
day  of  the  writ,  which  is  the  first  step  of 
the  plaintiff  entered  on  the  record,  con- 
tinued till  the  declaration  filed,  which  is 
the  next  step  taken  b^  the  ptaintilT  on 
the  record ;  within  which  time  the  claim 
was  made. 

dthly.  That  it  appeared  by  the  roll  on  which 
the  power  of  attorney  to  claim  the  conu- 
sance, and  the  claim  itself,  were  entered, 
that  the  claim  was  made  on  the  return 
day  df  the  writ,  t.  e.  the  15th  of  N^ven^er, 
before  the  power  of  attorney  to  claim  it 
was  executed,  which  bore  date  on  the 
fi7tb.  But  the  court  took  notice  that  the 
daim  waa  in  fact  made  on  the  98th,  in 
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the  letter  mieiiYe  and  rimifioatonr  of  the 
V.  C.  to  them ;  although  in  makiDg  up 
the  roll  it  was  entered  by  their  officer  aa 
on  the  return-day  of  the  writ  by  relation  ; 
no  subsequent  day  in  court  being  then 
given  on  the  record. 

5th  ty.  That  taking  the  letter  missive  and 
significatory  of  the  V.  C.  to  be  the  origi- 
nal and  proper  claim  of  conusance,  it  was 
defective  in  not  allttging  that  the  cause  of 
action  arose  within  the  jurisdiction ;  and 
that  this  could  not  be  supplied  by  the  for- 

'  mal  entry  of  the  claim  on  the  roll  made 
by  the  officer  of  the  court,  in.  which  that 
averment  is  made  from  the  affidavit.  But 
held  that  such  averment  made  in  the  for* 
mal  entry  of  the  claim  on  the  roll,  veri- 
fied by  affidavit,  of  which  the  court  would 
take  notice  was  sufficient.  Bromn  v.  Re* 
fumard,  H.  50  G.  3.  332 

CONVEYANCE, 
See  Executors,  2. 

CONVICTION, 

See  Afprxnticx. 

1  The  Stat.  43  G.  3.  c.  141,  does  in  no  in- 
stance extend  to  protect  justices  of  peace 
in  the  execution  of  their  office  against  ac- 
tions for  acts  of  trespass  or  imprisonment, 
unless  done  on  account  of  some  eonetc- 
tian  made  by  them  of  the  plain tifls  in 
such  actions  by  virtue  of  any  statute^  &c. 
Massey  v.  Johnson,  H.  50  G.  3.  357 

3  But  whether  certain  proceedings  al-; 
leged  by  the  plaintiflT  to  have  been  set 
on  foot  against  him  by  ihe  defendant,  a 
justice  of  the  peace,  ex  mero  motu,  with- 
out any  information  laid  on  oath  before 
him,  (though  falsely  alleged  to  be  qn  the 
information  on  oath  of  J.  5.,)  on  which 
the  plaintitr  was  taken  and  imprisoned, 
were  a  conviction  within  the  meaning  of 
the  act;  so  that  the  plaintiff  was  there- 
by confined  to  seek  redress  by  an  action 
on  the  case  framed  as  the  act  directs; 
the  court  would  not  inquire  of  on  affida- 
vit, but  sent  the  case  to  a  new.  trial  to 
have  the  fact  of  such  conviction  ascer- 
tained. And  it  appearing  on  a  second 
trial,  that  an  information  on  the  oath  of 
7.  0.  on  a  charge  of  vagrancy  against  the 
plaintiff,  was  laid  before  the  ma^strate 
on  a  certain  day,  when  the  plaintiff  was 
examined  and  heard  upon  tliat  charge, 
and  that  the  magistrate  then  made  out  a 
warrant  of  commitment  until  the  next 
sessions ;  in  which  warrant  it  was  wrong- 
ly stated  that  the  plaintiff  had  been 
charged  on  the  oath  of  7.  5.,  (who  nega- 
tived having  made  any  such  oath ;)  but 
which  allegation  it  was  held  might  be  re- 
jected as  surplusage  ;  and  afterwards  drew 
up  a  conviction  dated  on  the  same  day, 
but  not  exhibited  till  a  month  afterwards 
at  the  sessions :  held  that  this  was  suf- 
ficient evidence  of  a  conviction  connect- 
ed with  the  imprisonment,  however  in- 
formally luch  coAvietioo,  or  warrant  of 


oommitmant  operating  aa  a  conviction, 
were  drawn  up;  and  therefore,  that  at 
all  events  the  magistrate  was  protected 
against  this  action  of  trespaaa.  ih. 

3  The  magistrate  is  liable  to  answer  in  an 
action  for  such  part  of  an  imprisonment 
suffered  under  his  warrant  as  was  within 
six  calendar  months  before  the  action 
commenced  against  him.  ih, 

4  No  appeal  lies  to  the  sessions  against  a 
conviction  and  commitment  in  execution 
for  three  months,  of  a  collier  under  the 
Stat.  6  G.  3.  c.  25,  for  absenting  himself 
from  bis  master's  service ;  tbe  clause  of 
appeal  in  that  statute  excepting  an  order 
of  commitment ;  and  the  order  of  com- 
mitment in  question  containing  a  convic- 
tion of  tbe  collier  for  an  offence  within 
the  act.  The  King  v.  The  Justices  of 
Staffordshire,  T.  60  G.S.  58» 

5  The  pawnbroker's  act,  39  dS&  40  G.  3.  c. 
90,  having  enacted  that  they  shall  and 
may  take,  by  way  of  profit,  a  certain  rate 
of  interest  on  pledges,  and  no  mere,  the 
taking  of  more  is  an  offence  within  the 
act,  c6gnizable  by  a  justice  of  the  peace 
on  summarv  information  within  the  S6th 
section ;  which  (after  providing  specific 
penalties  for  specific  offences,)  says,  that 
**  for  every  other  offence  against  this  act, 
where  no  forfeiture  or  penalty  is  pro- 
vided or  imposed  on  any  particular  or 
specific  offence  against  any  part  of  this 
act,"  the  pawnWoker  offending  againat 
this  act  shall  forfeit  not  less  than40#., 
nor  more  than  10^  in  the  discretion  of 
the  jostice.  The  King  v.  Beard.  T.  50 
G.  3.  635 

COPYHOLD. 

1  Where  copyholder  for  lile  cut  trees, 
though  none  were  applied  to  the  repair 
of  the  premises  till  several  months  after, 
and  after  ejectment  brought  as  for  a  for- 
feiture, and  most  of  them  still  remained 
unapplied,. but  parts  of  tbe  premises  were 
still  out  of  repair ;  it  is  a  question  for  the 
jury  whether  they  were  cut  bona  fide  for 
tbe  purpose  of  repair,  and  were  in  a  course 
of  application  for  that  purpose  :  and  there 
being  no  evidence  that  they  were  to  be 
applied  to  any  other  purpose,  the  Court 
retused  to  set  aside  a  verdict  for  the  de- 
fendant. Doe,  lessee  of  Foley  v.  Wilson, 
E.  49  G.  3.  41 

2  An  inclosure  made  from  the  waste  12  or 
13  years  before,  and  seen  by  the  steward 
of  the  same  lord  from  time  to  time,  with- 
out objection  made,  may  be  presumed  by 
the  jury  to  have  been  made  oy  licence  of 
the  lord ;  and  ejectment  cannot  be  brought 
against  the  tenant  as  a  trespasser,  without 
previous  notice  to  throw  it  up.  ii. 

3  A  copyholder  surrenders  ^  his  copyhold 
cottage,  letCA  A  eroft  adjoining,**  and  a 
common  right,  Ac,  belonaing  to  the  same ; 
**  all  which  jtremises  (aa  the  aurrender  de- 
•oribes  it)  loers  then  in  his  own  posses^ 
awn:**  and  on  thejame  day  he  devises 
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"  all  his  copyhold  eotUgt  mud  premises 
then  in  hirown  possession."  In  fact  the 
eroftj  between  which  and  the  cottage  and 
garden  there  was  only  a  gooseberry  hedge, 
was  in  the  actual  occupation  of  a  tenant 
at  the  ttniei  Yet  held,  that  the  whole 
jtassed  under  the  description  of  **  all  his 
copyhold  cottage  and  premises ;"  the 
words,  "  then  in  his  own  possession,"  be- 
ing merely  a  mistaken  description,  follow- 
ing the  mistake  of  the  surrender,  which 
mentions  Me  croft  with  the.  rest  as  then 
being  in  his  possession.  Goodrigktj  Les- 
•     see  o/  Idimh^  ▼.  Pears,  £.  49  G.  3.        42 

4  Devisees  of  contingent  remainders  in  a 
copyhold,  not  being  in  the  seisin,  cannot 
make  a  surrender  of  their  interest ;  nor 
will  such  a  surrender  operate  by  estoppel 
against  the  parties  or  their  heirs.  Uoe^ 
Lessee  of  Blacksdl  and  Others^  t.  Tom- 
kins^  E.  49  G.  3.  98 

5  A  surrender  out  of  court  to  the  use  of  his 
will,  made  bv  the  sorrenderee  of  a  copy- 
hold before  his  admittance,  is  absolutely 
▼oid  and  of  no  effect,  and  cannot  be  made 
good  by  his  subsequent  admittance.  Doe, 
Lessee  of  ToffiM  r.  Tofield,  £.  49  G.  3. 

126 

6  The  enfranchisement  of  ,a  copyhold  may, 
upon  proper  evidence,  be  presumed  even 
against  the  crown.  And  where  a  surren- 
der had  been  made  to  churchwardens  and 
their  successors  in  1636,  without  naming 
any  rent ;  but  in  1649  the  parliamentary 
survey  charged  the  churchwardens  with 
6^.  rent,'  under  the  head  of  ^^ freehold 
rents;"  and  there  was  no  evidence  of  any 
different  rent  having  been  paid  since  that 
time,  and  receipts  had  been  given  fbr  it, 
as  for  a  freehold  rent,  by  the  steward  of 
the  manor  :  held  that  this  was  evidence 
to  be  submitted  to  a  jury,  on  which  they 
might  presume  a  grant  of  enfranchisement, 
although  the  manor  had  continued  out  in 
lease  (Vom  before  1636  to  1804;  and  though 
a  tablet  of  parochial  benefactions,  at  least 
as  old  aa  1656,  which  war  suspended  in 
the  parish  church,  noticed  the  gift  of  the 
copyhold  by  surrender,  but  did  not  notice 
any  enfranchisement  of  it.  Roe,  Lessee 
of  Johnson,  v.  Ireland,  T.  49  G.  3.      141 

Copyhold  descending  by  custom  to  all  the 
children  equally  of  the  tenant  last  seised, 
one  of  the  paroeners  may  maintain  eject- 
ment on  his  single  demise  for  his  own 
share.  Roe  d.  Raper  v.  LonsdaU^  H.  50 
G.  3.  345 

COPYRIGHT. 

An  action  is  maintainable  on  thestat.  8  An. 
C.91,  for  pirating  a  single  sheet  of  music. 
Clementi  v.  Goulding,  E.  49  G.  3.        125 

CORONER. 
A  mandamus  to  the  justices  in  sessions,  to 
allow  an  item  of  charge  in  the  coroner's 
account,  refused  ;  because  the  justices 
were  of  opinion,  under  the  circumstances, 
that  there  was  no  ground  to  suppose  that 


the  deceased  had  died  any  other  than  a 
natural,  tliough  a  sudden  death  ;  and 
therefore  that  the  inquisition  had  not  been 
duly  taken  ;  and  this  Court  seeing  no 
reason  for  interfering  with  that  judgment. 
The  King  v.  The  Justices  of  JCsnt,  £.  49 
G.  3.  118 

CORPORATION, 
See  OTrici,fi, 

1  Assuming  that  under  the  stat.  11  G.  1.  c. 
4,  an  election  began  at  a  corporate  meet- 
ing, whereat  the  mayor  presided,  may 
be  completed,  in  case  of  his  absenting 
himself  pending  the  proceedings,  under 
the  presidency  of  the  next  in  place  and 
order  to  him  ;  yet  where  a  question  arose 
upon  the  right  of  a  voter,  on  which  the 
mayor  as  presiding  officer  decided  by 
rejecting  the  vote  :  and  thereupon,  the 
remaining  votes  being  equal,  he  declared 
the  same,  and  that  no  electiuo  could  be 
made :  and  thereupon  ordered  the  meet- 
ing to  be  dissolved  ;  and  no  objection 
was  made  at  the  time,  nor  any  notice 

.  given  to  the  electors  present  that  any  of 
them  intended  to  proceed  in  the  election 
notwithstanding  the  decision  (which  turn- 
ed out  to  be  erroneous) ;  but  afler  suffier- 
ing  the  mayor  and  many  of  the  freemen 
to  depart,  without  notice,  the  rest  who 
remained  together  proceeded  to  com- 
plete the  election  ;  oeld  that  such  elec- 
tion was  void  even  under  the  statute, 
as  a  surprize  and  fraud  on  the  other  elec- 
tors. The  King  v.  Gaborian^  £.  49  G. 
3.  51 

2  The  mayor  having  summoned  the  corpo- 
ration to  meet  and  e]ec4  a  new  mayor  on 
the  usual  day,  a  majority,  when  met, 
cannot,  against  the  consent  of  the  mayor, 
(nor,  as  it  seems,  without  the  unanimous 
consent  of  the  whole  body)  proceed  to 
any  other  business,  such  as  that  of  filling 
up  vacancies  in  the  common  council  ; 
there  being  no  certain  day  fixed  for  this 
purpose ;  though  the  general  custom  had 
oeen  to  fill  up  all  vacant  offices  on  the 
day  of  electing  the  new  mayor.  Maehell 
V.  Jfetinson,  E.  10  G.  1.  MS.  cited.      54 

3  A  high  constable  may  be  appointed,  and 
a  rate  in  the  nature  of  a  county  rate 
levied,  for  a  town  corporate  having  an 
exclusive  commission  orthe  peace,  though 
not  a  county  in  itself,  by  virtue  of  the 
Stat.  13  Q.  2.  c.  18;  though  nospch  officer 
had  been  appointed  or  such  rate  levied 
before ;  the  corporation  having  defrayed 

.  the  expences  out  of  their  own  funds. 
And  in  an  action  of  trespass  for  distrain- 
ing goods  in  satisfaction  of  such  rate  the 
Court  would  not  inouire  into  the  ne- 
cessity of  making  such  a  rate,  nor  as  to 
the  application  of  the  corporate  funds 

.  for  the  same  purpose.  Weatherhoad  v. 
l>r«tory,£.  49  G.  3.  91 

4  Where  a  prescriptive  ecclesiaatical  corpo- 
ration of  vioars  choral  of  the  cathedral 
of  CkUheater  had,  besidea  other  aatates 
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in  oommoii,  lb«r  Tiearial  lioa«M  with  their 
appurteoMioeCf  whieh  had  alwaya  been 
appropriated  to  the  several  aae  and  resi- 
dence of  the  four  viean  ;  and  by  ancient 
cuBtoo)  upon  ever^  vacaoej  the  vieari, 
aoeording  te  tenioritr,  nade  their  option 
of  takinc  in  ■everafty  any  one  of  snch 
▼iearial  noiiies,  with  the  appurtenances  ; 
of  which  option  an  entry  was  made  in 
the  corporation  act-beok  and  signed  by 
the  Ticars :  held  that  a  new  vicar  having 
made  an  option,  which  was  entered  in 
the  act  book  and  signed  by  all,  to  take 
one  of  the  vicarial  houses^  tntk  eerUin 
ttBpurienanceSj  then  in  the  possession  of 
y.  S.',  which  were  iief  aH  cAe  appmtf- 
luifiee^,  formerlv  annexed  to  and  enjoyed 
with  the  same  bonse  by  his  predecessors 
therein ;  could  not  maintain  an  ejectment 
for  the  other  appurtenances,  sacb  as  part 
of  th*  ancient  garden  which  had  been 
leased  off  by  the  corporation  befbre  his 
appointment.  For  supposing  him  enti- 
tled to  make  an  option  of  the  ^nCirs 
premises^  and  to  have  it  entered  in  the 
act-book,  as  against  the  corporation ;  yet 
DO  such  option  having  been  made  and 
entered  in  the  book,  according  to  the 
custom,  he  had  no  separate  legal  title  to 
the  premises  in  question,  on  which  he 
coald  maintain  an  ejectment.  G^odii" 
tU,  Lessee  of  MUUr.  Clerk,  v.  WiUoiu  T. 
49  G.  3.  166 

5  A  charter  giving  the  right  of  electing  an 
alderman  to  the  mayor  and  burgesses  of 
Nottingham  at  farge  from  themselves,  a 
by-law,  staled  to  be  made  in  1577  by  the 
then  mayor  and  burgesses,  but  not  now 
ezkmt  in  ffffiiing,  whereby  the  right  of 
electing  wss  restrained  to  ^  the  mayor 
and  certain  of  the  burgesses  of  the  town 
viz.  the  recorder,  aldermeuj  coroners, 
commoncouncilmen,  and  such  of  the  bur- 
gesses of  the  said  town  as  had  served  or 
did  serve  the  office  of  chambeiiain  or 
sheriff  of  the  said  town,  and  called  the 
Hveqf  or  clothing  burgesses  for  the  time  be- 
ing, or  to  many  of  them  as  should  be  duly 
assembled  together  for  that  purpose,  whereof 
the  mavor  to  be  one,  or  Uie  major  part  of 
them,*  was  held  to  be  s  reasonable  and 
valid  by-law.  But  every  by-law  may  be 
repealed  by  the  same  body  which  made 
it.  And  tne  office  of  chamberlain  of  the 
town,  as  stated  in  sueh  by-law,  has  taken 
to  be  a  corporate  office  as  well  as  the 
Other  offices,  the  serving  of  which  was 
made  the  qualification  of  the  electing  bur- 
gesses.    T/M  King  T.  Askwell^  H.  50  G.  3. 

337 

COSTS. 

1  The  plaintiff;  in  trespass  Ibr  breaking  his 
elose,  who  recovers  less  than  40i.  is  ilot 
entitled  fie  oosts  of  inerease  meraly  be- 
cause a  view  was  crsnted  befbre  trial, 
though  «pon  tha  appricatioo  of  the  defend- 
ant.   Flmi,r.  Hilt,  E.  49  O.  3.  98 

8  Where  an  election  eoamittae  had,  nader 


thefll.S8G.3.e.Ga^veported  to  the  Hoose 
of  Commons,  that  Hoo  seoend  petitions 
against  the  return  of  members  to  servo  in 
parliament  for  Easi^Orimstead  were  frivo- 
tons  and  vexations :  whereupon  the  then 
8|)eaker,  on  appiicatioo  ot  the  narties 
grieved,  had  referred  the  coats  to  be  tax- 
ed on  both  petitions  jointly,  and  had  first 
granted  a  certificate  of  the  amooot  of 
such  joint  taxation,  aad  aAerwards  anoth- 
er amended  certificate,  referring  to  the 
former,  and  apportioning  how  much  of 
the  costs  were  incurred  in  oppoeing  each 
petition  seoarately,  and  how  much  jomUy : . 
fee  HI  that  both  theee  certificates  being  in- 
valid, by  reason  that  the  act  only  antbor- 
izes  the  costs  to  be  Used  sepamtely  on  each 
distinct  petition,  a  new  and  valid  certifi- 
cate, ascertaining  the  asperate  coats  ineor- 
red  on  each  petition,  might  be  granted 
by  the  Speaker  of  a  new  parliament;  the 
act  mentioning  the  Speaker  generally. 
Straehey,  Bart.  v.  TWIey,  £.  49  G.  3.    103 

3  Trespass  for  brsaking  and  entering  the 

SlaintiffVfiree  fiabery  in  ii.,  and  also  in 
I.,  and  alsa  in  A.  and  B. ',  plea,  1.  Not 
guilty.  2.  That  the  said  free  fisheries 
were  parcel  of  a  navigable  harbour,  Ac. 
common  to  all  the  king'a  snbjecU.  Re* 
pUcatioo,  prescribing  for  a  free  fishery  in 
the  said  place  in  right  of  the  platntiir's 
manor.  Itejoinder,  taking  issue  on  such 
prescription.  Held  that  on  verdict  for 
the  plaintiif  on  the  general  issue,  and  for 
the  defendant  on  the  prescription^  the 
latter  going  to  the  whole  declaration,  the 
plaintiff  is  not  entitled  to  costs.  Vknan 
V.  Blake,  E.  49  G.  3.  133 

4  Afler  judgment  by  deftult  in  debt  on  bond 
lo  secare  an  annoltr  payable  quarterly ; 
and  scire    facias    tnareof,  snggesting  a 


breach  in  non-payment  of  a  quarter,  and 
damages  sssessed  to    ' 


aages 
I.  8  A 


that  amoBot  on  the 
db9  W.  3.C.  11;  held  that  the 
plaintiir  was  entitled  to  his  costs  on  the 
8th  section,  which  direete  a  stay  of  pro- 
ceedings onpaywunt  ef  future  damages,  easts, 
and  ehirgu,  toties  yuaties;  thottch  the  3d 
section  only  gives  costs  in  scire  facias  after 
flea  at  demurrer.  Brooke  v.  Booth,  T.  49 
G.  3.  189 

5  Upon  a  sobmission  by  bond  of  all  mat- 
ters in  difference  between  the  partisa  in 
a  cause,  without  making  any  mention  of 
easts,  the  arbitrator  has  no  authority  to 
award  costs  as  between  attorney  and 
client.  But  the  plaintiff  waiving  his  coats, 
and  having  only  demanded  the  principal 
sum  awarded,  took  his  attechment  for 
that  sum.     WhUeheady.  Brtkf  H.  50  G.  3. 

401 

6  An  executor  having  pleaded  non-assump- 
sit as  well  as  plene  aaministravit  and  pla- 
ne administravitpneter,&«.,  and  thereby 
forced  the  plaintiff  to  go  to  trial ;  the 
plajfntiff  obtetnin^  a  verdict  on  the  non- 
assampsit,  amf  being  entitled  to  judgment 
of  assets  quando  acciderint,  is  entitled  to 
the  general  costs  of  the  trial,  though  the 
iis«o  of  plene  adnualstiavit  was  firand 
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for  tb0  4«liBtidut.     BkUbUf  t.  XMt$ai^ 
Execui^,  ^.  £.  50  G.  3.  433 

7  A  bond  conditioned  to  pay  coits  oo  90tb 
of  Nov,  ID  Cumberiamdy  when  taxed  by  th« 
maater  of  Kv  B.,  ia  forfeited  by  noB-pav- 
roeiu  \  though  in  laet  tho  coata  were  only 
Used  on  the  S&th  iVbo.  of  wbiob  the  de- 
fendant bad  no  notice  on  or  before  the 
29th ;  for  the  defendant  might  hava  had 
them  taxed  before,  and  thus  have  known 
their  amount  in  time.  Bigland  t.  SkdUm. 
T.  60  G.  3.  527 

8  Judgment  baying  been  giren  in  C.  B.  for 
the  plaintifia  upon  a  apecial  verdict  in  aa- 
lumpsit,  which  was  reversed  upon  writ  of 
error  in  this  court,  the  defendant  is  enti- 
tled here  not  onlv  to  judameni  of  acquit- 
tal, but  al86 /or  ike  cotts  of  his  defence  m  C. 
B,,  being  the  same  judgment  which  the 
court  below  ought  to  have  given ;  the  de- 
fendant in  such  ease  bteing  entitled  to  his 
costs  by  the  stat.  23  H.  8.  c.  15.  Gildart 
V.  Glaistune^  and  GladsUm  ia  BrroTf  t*  50 
G.3.  633 

COUNTY  RATE, 

See  Rate  for  7\nvn  eoryorate. 

Where  before  the  stat.  12  G.  2.  c.  29,  the 
county  rates  had  been  asseaaed  upon  the 
district  or  place  of  Hartithead  with  CHf- 
ton,  but  the  two  townships  of  H.  and  C. 
separately  maintained  their  own  poor,  and 
were  used  to  contribute  towards  the  coun* 
ty  rates  in  certain  fixed  proportions  be- 
tween themselves ;  yet  as  that  statute  on- 
ly establishes  the  accustomed  proportions 
of  contribution  to  the  county  rates,  as  be- 
tween the  eVitire  districts  which  were  be- 
fore assessed  to  such  rates  within  the  Jim- 
its  of  the  respective  counties,  6lc.  and 
does  not  meddle  with  the  proportions 
which  had  been  used  to  be  observed  as  be- 
tween the  subdivisions  of  those  districts ; 
this  case  was  held  to  fall  within  the  third 
section  ;  which  provides  that  where  there 
is  no  poor*s  rate  in  the  parish,  township,  or 
place  assessed  to  the  county  rates,  (by 
which  must  be  understood  no  entire  poor^ 
rate  co-extensive  with  the  place  or  dis- 
trict assessed  to  the  county  rates,  the 
county  rates  shall  be  raised  by  the  petty 
constables  in  such  manner  as  by  law  the 
poor's  rate  is  to  be  assessed  and  fe  vied;  that 
IS,  by  an  equalr^ie  on  all  the  inhabitants, 
&c.  The  King  v.  The  Justices  of  the  W. 
JS.  ef  YorlMre,  H.  50  G..  3.  37d 

COVENANT. 

1  A  distinct  covenant  in  a  leaaei,  whefaby 
the  tenant  bound  himself  to  pay  the  «ro- 
perty  tax^  and  all  other  taxes  imposed  on 
the  premises,  oron  the  landlord  in  reapect 
thereof,  though  void  and  illegal  by  the 
stat.  46  G.  3.  c.  65.  s.  115,  will  not  avoid 
a  aeparata  covenant  in  the  lease  for  pay- 
ment of  rent  clear  of  all  parliamentary 
taxes^  dte.  generally ;  for  each  genord 
werda  will  be  understood  of  such  taxaa  aa 


the  tanaiit  might  lawfolly  aagag*  to  de- 
fray. Gosfte// V.  JTmst,  £.  49  G.  1.  89 
2  Reiaasora  covenanted  that /m' and  nafin/^- 


ttandxng  amf  od,  4^.  bff  thew^  or  any  of  et- 
thi»  of  them  donn  to  the  eomtrary,  they  had 
good  titl^  to  convey  certain  landa  in  fee ; 
and  tdso  that  they  or  soase  or  one  of  them, 
for  and  notmihstanding  any  such  matter  or 
thing  a$  aforemid^  had  good  right  and  foil 
power  to  grant,  4^c. ;  aad  likemH  that  the 
releasee  should  peaeeaUf  and  piieily  enter, 
hold  and  enjoy  tna  preaisea  granted,  with' 
oat  the  law/ml  let  or  diUurianu  of  the  reka- 
ion  or  their  heirs  or  assigns^  or  for  or  hy  any 
other  person  or  persons  whatsoever  f  and 
that  the  releasee  should  be  kept  harmlesa 
and  indemnified  by  tba  ralenaors  and  their 
heira  against  all  other  titles,  ohar^es,  &c. 
save  and  except  the  chief  rent  issuing  and 
payable  out  of  the  premises  to  the  lord  of 
the  fee.  Held  that  the  generality  of  the 
covenant  for  quiet  enjoyment  against  the 
releasors  and  their  heirs,  and  any  other 
person  or  persons  whatsoever,  was  not  re- 
strained by  the  qualified  covenants  for 
good  Hth  and  right  to  convey  for  and  not- 
withstanding anyaa  done  by  the  releasors 
to  the  contrary. 
But  if  the  covenant  for  quiet  enjovment  were 
to  be  reatrained  to  the  acta  of  the  lelea- 
aon  by  any  qualifyiag  context,  then  the 
declaration  in  covenant,  atating  it  by  it- 
aelf  in  its  own  absolute  terma,  without 
anch  qualifying  context  belonging  to  it, 
seems  to  be  an  untrue  atatement  of  the 
dead  in  suitstance  and  ejfea,  which  the  de- 
fendant may  take  advantage  of  on  the 
general  issue  of  non  oat  factum,  aa  a  vari- 
ance and  ground  of  nonauit  or  of  a  ver- 
dict for  him.  HoweU  t.  Miehards^  M.  50 
G.  3.  300 

3  Where  a  ahip  waa  let  to  freight  by  char- 
ter-party from  (he  plaintiff  to  the  defend- 
ant, a  clause  ia  the  deed,  ^*  and  it  ia  here- 
by covenanted  and  agreed  Ify  and  between  the 
said  parties,  that  40  days  shall  be  allowed 
finr  unloading  and  loading  again,  Ac" 
waa  held  to  raiae  an  implied  covenant  on 
the  part  of  the  freighter  not  to  detain  the 
ship  for  loading  and  unloading,  &c.  be- 
yond the  40  days :  and  if  he  detain  her 
for  any  longer  time,  the  owner's  remedy 
ia  upon  that  covenant,  and  not  in  assump- 
sit, aa  upon  an  implied  new  contract. 
BandoU  v.  Lynch,  H.  50  G.  3.  408 

4  Tbe  plaintiffa  having  contracted,  by  char- 
ter party  sealed,  to  let  a  ship,  then  tn  the 
Thames,  to  freight  for  the  defendanta  for 
eight  months,  to  commenu  from  the  day  of 
her  sailing  from  Gravesend  on  the  voyage 
then  atated,  and  having  covenanted  that 
abe  should  sail  from  the  J^aates  to  any 
British  port  in  the  English  Channel,  there 
to  ioad  auch  goods  aa  Uie  firetghters  should 
tender,  and  aail  to  the  West' Indies,  and 
bring  back  a  retum-eargo  to  London; 
allerwards  agreed  bf  parol  with  the  de- 
fendanta, that  the  shrp,  instead  of  loading 
at  Bome  port  in  the  Channel,  ahoold  load 
tA  th€  Thames,  and  that  the  freight  should 
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tommmufrom  her  entry  oMhoardt  at  the  cos- 
torn  house:  held,  that  this  lubseqaent 
parol  contract  was  diitioct  from  and  not 
incuniistent  with  the  contract  by  deed, 
being  anterior  to  it  in  point  of  time  and 
execution,  and*  might  therefore  be  en- 
forced by  action  of  aaaampsit.  WhiU  r. 
Parkin,  T.  50  G.  3.  591 

6  Aliter  where  the  ehaHer-partj  allowed 
waitinc  for  conroy  at  Portsmouth  and  Per- 
foi,  and  a  parol  agreement  was  attempted 
to  be  substituted  for  that,  to  wait  for  con- 
voy at  CoruMua.  Leslie  ▼.  Jkia  Torre^  sit- 
tings ,  after  Trinity  1795,  cor.  Ld.  Kenyon^ 
C.  J.  cited,  ib.  594 

COVERTURE, 
See  HcsBAifp  akd  Wirx,2. 

CURACY, 

SU  AUGMSHTSD    CuBJLCr. 

CUSTOM. 

1  Where  a  prescriptive  ecclesiastical  corpo- 
latioB  of  vicars  choral  of  the  cathedral  of 
Chichester  had,  besides  other  estates  in 
common,  four  vicarial  hooses  with  their 
appurtenances,^  which  had  always  been 
appropriated  to  the  several  use  and  resi- 
dence of  the  four  vicars ;  and^-by  ancient 
custom,  upon  every  vacancy  the  vicars 
according  to  seniority  made  their  option 
of  taking  in  severalty  any  one  of  such  vi- 
carial houses  with  the  appurtenances :  of 
which  option  and  entry  was  made  in  the 
corporation  act  book,  and  signed  by  the 
vicars;  held  that  a  new  vicar  having 
made  an  option,  which  was  entered  in 
the  act  booJc  and  signed  by  all,  to  take 
one  of  the  vicarial  houses,  with  certain 
mpurtenancesy  then  to  the  possession  of  /. 
5.;  which  were  nol  ail  the  apffurtenances 
formerly  annexed  to  and  enjoyed  with 
the  same  house  by  his  predecessor  there- 
in ;  could  not  maintain  an  ejectment  for 
the  other  appurtenances,  such  as  part  of 
an  ancient  garden,  which  had  been  leased 
off  by  the  corporation  before  his  appoint- 
ment. For  supposing  him  entitled  to 
make  an  option  of  the  entire  premises^  and 
to  have  it  entered  in  the  act  book,  as 
against  the  corporation ;  yet  no  such  op- 
tion having  been  made  and  entered  in  the 
book,  according  to  tha  custom,  he  had  no 
separate  legal  title  to  the  premises  in 
question  on  which  he  cQuld  maintain  an 
ejectment.  GoodtUle  lessee  of  Miller,  Clerk, 
V.  Wilson,  49  G.  3.  166 

S  Evidence  of  reputation  of  the  custom  of 
a  manor,' that  in  default  of  sons,  the  tidest 
daughter,  and  in  default  also  of  daughters, 
the  eldest  sister ^  and  in  case  of  the  death 
of  alt,  the  descendants  of  the  eldest  daughter 
or  sister  respectively,  of  the  person  last 
seised  shoul^  take,  is  proper  to  be  left  to 
the  jury  of  the  existence  of  such  a  cus- 
tom, as  applied  to  a  great  nepheib  (the 
Cndeon  of  an  elder  sister,)  of  the  person 
^    seised;  although  the  instances   in 


which  it  wu  proved  to  have  beea  put  in 
use  extended  no  further  than  eMest 
daughter  and  eldest  sister,  and  the  son  of 
an  3dest  sister.  Doe  d.  Buter  and  Another 
v.  Sisson,  H.  50  G.  3.  355 

3  The  existence  of  such  extended  custom 
.  in  adjacent  manors  seem  to  be  no  evi- 
dence of  the  custom  in  the  particular  ma- 
nor, t^. 

CUSTOM-HOUSE  CAPTURE, 
See  Prizx,  1. 

CUSTOM-HOUSE  OFFICERS, 
See  Orricx,  I.    SMtTGOLiiio. 

DEALING  IN  TOBACCO, 
See  AssuMPBiTi  3. 

DEBT, 
>  See  pLEADiice,  2. 

Su  Bahkrupt,  4.    Smuogliito,  1. 

DEED, 
See  Landlord  ahd  Tevart,  3. 

Stamp,  4. 


DEPUTY, 
See  Office,  2. 

DEBTOR  AND  CREDITOR. 

Where  a  debtor  entered  into  an  agreement 
with  his  creditors,  whereby  they  agreed 
to  receive  202.  per  cent,  in  satisfaction  of 
their  several  demands,  and  released  the 
remainder,  in  consideration  that  half  of 
the  composition  should  be  secured  bv  the 
acceptances  of  a  certain  person  (also  a 
creditor,)  which  security  was  according- 
ly ffiveu  and.  paid  when  due  ;  held  that 
such  agreement  was  binding  on  the  plain- 
tiff, on^)  of  the  creditors;  thoush  the 
agreement  were  not  under  seal ;  and 
thouch  he  were  the  last  who  signed,  and 
it  did  not  appear  that  he  had  actively  in- 
duced any  of  the  other  creditors  or  the 
surety  to  sign  it.  And  that  the  plaintiff's 
suing  the  debtor,  after  having  received 
the  compensation,  was  a  fraud  upon  the 
surety  and  the  other  creditors,  ^einnutn 
V.  Magnus,  T.  49  G.  3.  191 

DEVISE. 

1  One  having  power  to  appoint  lands  by 
will  amongst  his  children ;  and  having 
other  lands  ;  by  his  will  (not  referring  to 
the  power)  gives  legacies  to  his  several 

.  children  ;  and  then  devises  all  the  rest, 
residoe,  and  remainder  of  his  lands,  Ac. 
and  personal  estate,  after  payment  of  his 
debts,  legacies,  and  funeral  expenees,  to 
his  eldeit  son :  held  that  the  power  was 
not  thereby  executed.  Doe,  Lessee  of 
HeUings  and  Wtfe,  v.  Bird,  E.  49  G.  3. 

38 

8  A  copyholder  surrenders  **  his  copyhold 
cottage,  with  a  croft  adjoining^**  and  a 
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common  right,  d^.  belongtnf  to  the  same ; 
^^all  wkick  premises  (as  the  surrender 
deicribes  it)  were  Men  in  his  &wn  posses- 
sion  :"^  and  on  the  aame  day  he  deTiaes 
**  all  hia  copyhold  eotiage  and  premises 
then  in  his  swn  possession."  In  fact  the 
croft  between  which  and  the  cottaee  and 
garden  there  was  only  a  gooseberry  hedgei| 
was  in  the  actual  occupation  of  a  tenant 
at  the  time.  Yet  held  that  the  whole 
passed  under  the  description  of  «« all  his 
copyhold  cottage  and  premises;''  tbo 
words  '*tAej»  in  his  own  possession" 
being  merely  a  mistaken  description  fol- 
lowing the  mistake  of  the  surretider, 
which  mentions  the  crofts  with  the  rest, 
as  then  being  in  bis  possession.  Good' 
rights  Lessee  ofLamb^  v.  Pears^  £.  49  G. 
3.  42 

3  Two  being  seized  of  undivided  moieties, 
as  tenants  in  common,  in  fee,  quere 
whether  a  devise  by  the  one  of  his  half 
part  to  the  other  will  carry  the  fee  ?  But 
at  any  rate  the  fee  did  not  pass  by  a  re- 
siduary clause,  whereby  the  testator,  af- 
ter several  pecuniary  .bequests,  ordered 
the  lease  of  hia  house,  with  bis  furniture, 
to  be  sold,  and  all  the  rest  and  residue  to 
be  '  divided  amongst  other  persons ;  and 
appointed  executors;  for  such  division  of 
the  rest  and  residue  m.ust  be  intended  to 
be  made  by  the  executors  as  such,  and 
therefore  confined  to  personal  property. 
Bebb  v.  Penoyre,  £.  49  G.  3.  B7 

4  After  introductory  words,  "  as  touching'* 
the  testator's  *^  worldly  estate^"  &c.  be 
devised  a  cottage  house,  Ac.  to  A.  and 
his  heirs,  and  also  gave  to  fi.,  whom  he 
made  his  executrii,  **all  and  singular  his 
lands,  messuages  and  tenements  by  her 
freely  to  be  possessed  and  enjoyed :"  held 
that,  the  latter  words,  being  ambiguous, 
did  not  pass  the  fee  acainst  the  heir;  but 
might  mean  free  of  incumbrances,  or 
dispunishable  of  waste;  and  that  the 
word  estate^  In  the  introductory  clause, 
could  not  be  brought  down  into  the  latter 
distinct  clause.  Goodright,  Lessee  of 
Drewry,  v.  Barren^  E.  49  G.  3.  114 

6  Real  Property  may  pass  under  the  des- 
cription of  ^^  personal  estates"  in  a  will ; 
it  being  manifest  from  the  whole  of  the 
instrument,  as  by  terms  of  direct  refer- 
ence to  that  description  in  ulteriour  dis- 
position of  the  same  real  property,  that 
such  was  the  devisor's  intention.  Doe^ 
Lessee  of  Toffield  ▼.  TojgUld,  £.  49  G.  3. 

126 

6  Where  one  devises  land  to  five  trustees 
to  sell  and  apply  the  money  to  certain 
uses,  and  afterwards  makes  the  same 
persons  his  executors ;  they  do  not  take 
the  land  as  executors,  but  as  devisees  in 
trust  and  joint  tenants.    Denne,  Lessee 

*  of  Bowyer,  v.  Judge,  T.  49  G.  3.         144 

See  further  Exscdtors,  2. 

7  A  devise  of  all  the  residue  of  the  testa- 
tor's *'  money,  stock,  property  and  effects, 
^«  of  what  nature  or  kind  loever,"  to  A. 
Vol.  VI.  83 


and  B.y  *'to  be  divided  equally  betweeki 
'*  them,  share  and  share  alike,''  will  pass 
real  as  well  as  personal  estate,  where 
from  other  parts  of  the  will  it  appeared 
that  the  testator  had  applied  the  words 
property  and  effects  to  real  estate.  As 
where  he  began  his  will  by  stating  '^ais 
to  my  money  and  effects,  I  dispose  there- 
of as  follows,"  4^c. ;  and  then  proceeded 
to  dispose  of  parts  of  his  real  estate. 
And  again,  having  lands  interlying  with 
another's  lands,  he  directed  the  purchase 
of  the  latter,  if  offered  for  sale,  to  be 
added  to  his  other  adjoining  property. 
Doe,  Lessee  of  Andrew,  v.  Lainchbury,  T. 
49  G.  3.  146 

8  A  remote  reversion  of  a  settled  estate 
will  pass  by  the  general  words  of  a  re- 
siduary clause  in  a  will,  by  which  the 
testator,  having  before  devised  certain 
other  real  estates  in  strict  settlement,  and 
given  annuities  for  life,  to  A,  B.  and  C, 
which  annuities  he  charged  upon  "all 
and  singular  his  manors,  lands,  tene- 
ments, and  hereditaments,  ^c.  not  before 
disposed  of:"  devised  **all  and  .singular, 
his  said  manors,  lands,  &c.  and  other  his 
real  estate  so  charged  with  and  subject  to  the 
said  three  several  annuities  as  aforesaid : 
although  one  of  the  annuitants  had  a  prior 
life  estate  rn  the  property,  the  reversion  of 
which  was  in  the  testntor.  For  general 
words  in  a  residuary  clause  will  carry  eve- 
ry estate  or  interest  which  is  not  expressly 
or  necessary  by  implication  excluded  from 
its  operation;  and  no  intention  of  the  testa- 
tor to  exclude  the  reversion  is  necessarily 
to  be  implied  from  the  circumstance,  that 
the  charge  of  one  of  the  annuities  could 
not  attach  upon  thia  reversion,  as  the 
other  two  might;  and  the  clause  will 
be  construed  reddendo  singula  singulis. 
Doe,  Lessee  of  Earl  and  Countess  Choi- 
mondeley,  v.  Weatherby,  T.  49  G.  3.     161 

9  Under  a  devise  of  laiid  to  a  trustee  and 
his  heirs,  out  of  the  rents  and  profita 
to  nay  an  annuity  to  the  testator's  wife, 
and  the  overplus  to  his  nephews;  and 
after  his  wife  s  death,  to  the  use  of  hia 
nephews,  and  the  survivor  for  their  lives; 
remainder  to  the  use  of  the  trustee  to 
preserve  contingent  uses  and  estates,  &c. 
during  their  lives;  and  after  their  de- 
ceases in  trust  for  the  heirs  male  of  the 
body  and  bodies  of  the  nephews ;  and 
in  default  of  such  issue,  then  to  the  use 
of  another  in  fee  :  Held  that  the  limi- 
tation in  trust  for  the  theirs  male  of  the  body 
and  bodies  of  the  nephews  was  executed 
by  the  statute,  and  therefore  united  with 
the  prior  use  executed  in  them  for  life ; 
and  that  a  recovery  suffered  of  the  whole 
estate  by  the  survivor  of  the  nephews 
after  the  death  of  the  other  nephew  with- 
out issue,  and  after  the  death  of  his  own 
issue,  bound  the  entail,  and  defeated  the 
subsequent  limitation  in  fee.  Doe,  Lessee 
of  Terry,  v.  CollUr,  T.  49  G.  3.        185 

10  Upon  a  devise  to  the  testator's  wife  of 
all  hia  wines,  dtc.  for  housekeeping,  in 
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addiiion  to  the  sMement  he  hid  made 
her  upon  his  copyhold  eetate  ;  aod  to  his 
niece  M.  the  rents  and  profits  of  his  oew 
inclosed  freehold  cow  pasture  close  in 
^fbrth  CoUinghmm^  during  the  lile  of  his 
wife ;  and  to  two  neptiews  all  his  per- 
sonal  estate,  to  be  devided  between  cer- 
tain nephews  and  nieces,  and  their  sons 
and  daughters ;  and  afUr  du  duease  tf  his 
vfife,  he  devised  to  the  same  two  nephews 
ati  his  furniture,  plate,  Ac.  and  **  iU  his 
coPrHOLD  estates  in  North  and  South 
Coliiogham,*'  and  all  other  his  personal 
estate,  to  sell  and  divide  amongst  his 
nephews  and  nieces,  Ac.  including  T,  B, 
who,  be  declare<^,  should  be  an  equal 
sharer  in  this  division  of  his  real  and 
personal  estate  :  held  that  extrinsic  evi- 
dence could  not  be  given,  that  the  settle- 
ment on  his  wife  included  a  certain  free 
hold  close,  mistakenly  there  enumerated 
as  one  of  several  copyhold  closes  settled, 
and  which  was  in  iact  intermingled  with 
the  copyholds,  (at  were  also  some  other 
freehold  closei,  the  bounds  of  which  were 
no  longer  distinguishable  from  the  copy- 
hold, and  all  of  which  freeholds  were 
included  in  the  settlement;)  for  the  pur- 
pose of  shewing  that  by  the  devise  of 
**all  his  copyhoid  estates  in  AbrU  and 
South  ColUngham"  rafter  his  wife's  do- 
eeasCf  in  trust  to  be  devided,  dbe.  iho  free- 
hold close  in  question  passed  :  as  meant 
to  include  all  his  real  estate  in  settlement 
upon  his  wife,  aod  which  seitUmeni  was 
'  referred  to  in  the  first  devise  to  the  wife. — 
And  as  the  settlement  which  was  thus  re- 
ferred to  in  the  former  part  of  the  will 
was  not  evidence  for  that  purpose,  so  nei- 
ther were  other  instrum^ents  and  papers, 
not  referred  to,  admissible  for  the  same 
purpose  ;  such  as,  1.  A  bond  of  the  same 
date  with  the  settlement,  and  in  aid  of  it, 
speaking  only  of  copyhold  to  be  settled  ; 
2.  The  rough  draught  of  the  settlement 
altered  by  the  testator  ;  3.  A  book  indor- 
sed '*  Collingham  estate  survey,*'  kept 
with  the  muniments  of  his  property,  and 
including  the  freehold  in  question,  with- 
out dFatinguishing  it  from  the  copyhold 
ploses;  and  5.  A  rental  kept  in  the  same 
place,  on  which  was  indorsed  by  the  tes- 
tator, that  **  all  the  rente  of  the  copyhold 
M  lands  in  J^orth  and  South  Collingham^ 
*<  Ac.  were  settled  on  his  wife  for  lire." — 
For  there  is  no  ambiguity  on  the  face  of 
the  will ;  the  testator  having  copyhold  es- 
tates in  yiorth  and  South  Collingham  to 
answer  the  description  in  it :  nor  is  there 
any  reference  from  the  devise  in  question 
to  the  settlement,  but  by  connecting  it 
with  the  antecedent  devise  to  the  wife  ; 
and  there  is  no  such  necessary  connexion. 
Nor  does  it  follow  that  the  testator  meant 
to  devise  the  same  premises  under  the 
name  of  copyhold  to  the  trustees  as  were 
settled  on  his  wife ;  or  that  he  was  under 
the  same  mistake,  that  the  close  in  ques- 
tion was  copyhold^  when  he  made  his 
will,  as  when  he  made  the  settlement  or 


mdoreed  hia  rental :  and  therefbrft  there 
is  nothing  appearing  on  the  will  to  War- 
rant a  construction  of  the  word  copyhoid 
eo  contrary  to  ita  ordinary  acceptation  aa 
to  include  ihc  freehold  in  qaestieu.  Doe^ 
Lessee  of  Brown^  ▼.  Brown^  T.  49  G.  3. 
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11  One,  after  devising  certain  lands  to  trus- 
tees and  their  heirs,  to  pay  debte  in  aid 
of  the  personal  estate,  devised  the  aur- 
plua,  aM  all  his  other  lands,  4m.  to  his 
Ist,  2d,  3d,  and  other  sons,  successively, 
for  life ;  with  saceeasive  remainders  to 
trustees  and  their  heirs,  to  preeerve  soboe- 
quent  estates  daring  the  Uvea  of  the  seve- 
ral tenante  for  life;  with  several  remain- 
ders sttoeeasively  to  the  first  and  other 
eons  of  the  i>odi«8  of  the  testator's  sev- 
eral sons  in  tail  male  ;  with  like  re- 
mainders to  his  daughter  S.  for  life,  to 
trustees,  du;.  and  to  her  first  and  other 
aons,  successively,  in  tail  male  :  with  a 
proviso,  that  each  of  the  testator's  sons, 
*as  he  came  into  possession,  might  from 
time  to  time  grant  or  appoint  all  or  any 
part  of  the  lands  whereof  he  should  be  so 
seized  and  poasessed  to  trustees^  on  trest, 
by  the  rents  and  profits  to  pay  a  jointure 
to  any  wife.  Am.  for  the  term  if  each  snch 
wife's  natural  life  only.  There  were  also 
powers  by  deed  to  charge  the  lands  with 
portions  for  daughters  and  younger  chil- 
dren, and  to  lease  for  21  years. 

The  eldest  son,  having  married,  by 
deed,  reciting  the  will  and  power,  con- 
veyed certain  of  the  lands  to  trustees 
and  their  Astrj,  on  trust  by  the  rents  and 
profite  to  raise  and  pay  a  jointure  to  hia 
wife  during  her  natural  life  only;  and 
charged  the  lands  with  portions  for 
younger  children,  if  any :  which  deed 
also  contained  a  covenant  for  quiet  enjoy- 
ment during  the  wtfe's  life  :  held  that  by 
such  deed  the  trustees  took  a  fee.  Wykham 
V.  Wykham,  M.  60  G.  3.  281 

12  A  devise  to  the  testator's  wife,  of  «« all 
his  property  both  personal  and  real  ferer- 
er,'  passes  the  fee  in  the  real  eatate : 
and  the  devisor's  intent  to  use  the  worde 
in  a  more  restricted  sense  is  not  shewn 
by  a  subsequent  clause  of  the  will,  where- 
by, after  her  decease,  he  gave  an  addition- 
al annuity  to  a  person  to  whom  he  had 
before  given  a  smaller  annuity  preceding 
ttie  devise  to  the  wife.  Dm,  Lessee  of 
the  Baroness  Lady  Daere,  y*  Roper,  M. 
50  G.  3.  248 

13  Under  a  devise  to  A.  for  life  ;  remainder 
to  trustees  to  preserve  contingent  remain* 
ders;  remainder  to  the  first  and  other 
sonsof  ^.successively  in tei I  male;  with 
like  remainders  to  B.  and  his  sons;  with 
remainder  to  Me  right  heirs  mafe  of  A.  for 
ever;  these  last  words  are  words  of  limi- 
tation, and  not  of  purchase,  notwithstand- 
ing the  prior  estates  given  to  the  sons  of 
A.  snd  ttieir  issue  male,  which  are  not  of 
themselves  sufficient  to  indicate  an  inten* 
tion  in  the  testator  to  use  those  words 
differently  flroa  their  legal  aignification  ; 
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^articaUrly  mi  fftofa  wordi  might,  in  cer- 
tain evsBUi,  operate  to  advanee  the  gene- 
ral intent  of  the  testator,  and  let  into  the 
aaccession  tome  male  deeeendanta  of  A.^ 
who  might  be  excloded  from  taking  under 
the  prior  limitattooa  to  hie  first  and  ether 
aona  in  tail  male.  .And  such  ultimate 
limitation  to  the  heirs  male  of  ^.,  to  whom 
.  a  precedent  estate  for  Ufe  was  given,  ope- 
rating to  give  him  an  estate  in  tail  male 
in  remainder,  such  devise  lapses  bj  his 
death  before  the  testator.  i>M,  ZsKse  of 
Aibtmurh^  Eml^f  Lindtep^  t.  Cotytaty  M. 
m  G.  3.  961 

14  A  devise  of  atl  the  test  and  reatdne  of 
the  testator's  estate  in  the  manor  and 
lands  at  Bantry^  Ac  not  already  settled 
on  his  eldest  son  Smon^s  marriage  (ex- 
oept  those  parte  of  it  before  devised  to  his 
(second)  son  HoanVtM,)  together  with  all 
remainders  and  reversions  of  the  svid 
lands  Battled  on  the  said  marriage,  to  his 
eldest  son  Simom  and  the  heirs  of  his 
body  ;  and  for  defaalt  of  issae  of  ^Stnwa, 
then  he  devised  kis  said  ealtre  estate  of 
Bamtry  to  his  son  HamUUm  in  tail,  with 
remainders  over;  lapses  bj  the  death  of 
Simm  in  the  lifetime  of  the  testator,  and 
the  residue  passes  to  HamUUm  immedi- 
atelj  on  the  oeath  of  the  testator,  though 
StflM)!  left  issue.  HamOhm  White  v.  War- 
■€r,  Leasee  of  Skhard  WhUe,  M.  22  G.  3. 
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15  A  testator  devised  one  of  three  estates 
to  trustees  and  their  heirs,  until  his 
nephew  Tkam^y  son  of  his  brother  Wil- 
liam should  attain  21  or  die ;  and  on  his 
attaining  21,  to  the  said  Thomoi  for  life 
sans  waste ;  and  after  the  determination 
of  that  estate,  to  thtf  Uustees  donng  Th4h 
ma^s  life  to  preserve  contingent  remain- 
ders, &.C. ;  and  after  the  decease  of  T/uh 
masy  to  all  and  every  the  son  and  sons  of 
the  body  of  Thomas^  severally  and  succes- 
sively one  after  another  in  priority  of  birth, 
ditc. ;  and  for  defauli  of  such  issue,  to  the 
trustees  until  his  nephew  John,  son  of  his 
brother  Samuel,  should  attain  21  or  die ; 
and  in  case  John  attained  21,  then  to  him 
for  life,  sans  waste;  and  after  the  deter- 
mination of  that  estate,  to  the  trustees, 
during  John^s  life,  to  preserve  contingent 
remainders  ;  and  after  his  decease,  to  all 
and  every  the  son  and  sons  of  the  body 
of  John,  severally  and  successively  cme 
after  another,  in  prioritj  of  birth,  Ac. ; 
and  after  the  determination  of  that  estate 
(or,  as  it  stood  here  in  the  limitation  of 
one  of  the  other  estates  **  and  for  default 
of  sueh  issue,")  to  the  trustees,  until  his 
nephew  S.  W.  should  attaiti  21  or  die, 
dbc. :  and  so  repeating  all  the  former 
limitations  as  to  S.  IT.  and  his  sons ;  and 
the  like  with  respect  to  a  fourth  nephew 
J*.  W.  and  his  seas;  concluding—- and 
for  default  of  such  issue,  to  the  testator's 
brother  Joieph  for  life,  sans  waste ;  and 
after  his  death,  to  hia  son  Joseph  and  his 
heirs.  The  testator  repeated  the  same 
aet  of  limitalioDs  twice  more,  with  respect 


to  two  other  estates,  only  varying  the  pri- 
ority of  his  four  first  named  nephews  in 
the  disposition  of  them ;  but  concluding 
after  each  set  of  limitations  to  tboee  four 
nephews,  with  the  same  devises  to  his 
brother  Joseph  for  life,  and  to  Joseph's  son 
in  fee. 
The  nephews  Thomas  (the  heir  at  law)  and 
5.  Iv,  had  issue  male  after  the  testator's 


death,  but  none  of  the  nepbewa  had  any 
son  born  during  the  testator's  lifetime. 
Held  that  the  four  first  mentioned  ne- 
pbewa and  their  sons  only  took  estates  for 
fifo  respectively,  for  want  of  words  of 
limitation  or  other  tantamount  words;  the 
wordii,  ^  for  default  of  svcb  issue"  mean- 
ing for  default  of  son  or  sons,  Ac.  F^uer 
and  Others  v.  l^d  JKofkasyt  M.  50  G.  3. 
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16  A  devise  to  S.  iV^.,  the  son  of  T.  N.,  for 
lifo  ;  remainder  to  trustees,  A.o. ;  remain- 
der to  the  first  and  other  sons  of  the  body 
of  S.  N.,  aod  the  heirs  male  of  their  re- 
spective bodies ;  and  for  default  of  such 
issue,  to  the  use  of  all  and  every  the 
daughters  of  the  body  of  S.  N.  begotten 
or  to  be  begotten  ;  and  for  defouk  of  such 
issue,  to  the  right  heirs  of  T.  N.  for  ever. 
T.  N.  died  leaving  issue  5.  N.  and  two 
daugbtere.  Held  that  the  daughters  took 
only  esutes  for  their  lives.  Denne,  Lesue 
of  Briddon  and-  Mary  his  Wife,  v.  Page, 
M.  24  G.  3.  &7 

17  Under  a  devise  of  a  mansion  and  family 
estate  to  severel  successively  for  life  and 
in  tail :  with  a  proviso  that  wilatever  per- 
son, should,  by  virtue  of  the  will,  become 
possessed  ef  or  entitled  to  the  estate, 
should,  fit>m  the  time  he  became  so  pos- 
sessed, take  upon  himself  the  surname  of 
ThelwaU,  and  make  the  mansion  his  usual 
and  common  place  of  abode  and  residence: 
held  that  a  tenent  in  tail  in  remainder 
succeeding  to  the  possession,  who  had  also 
become  heir  at  law  to  the  testator,  since 
bis  death,  not  being  found  to  have  had 
notice  of  the  will  of  her  ancestor  contain- 
ing such  condition,  her  title  could  not  be 
impeached  by  the  remainderman  over, 
who  brought  ejectment  after  her  death 
against  her  husband,  by  whom  she  had 
iesoe  which  died  before  her :  she  having 
also  in  fact  suffered  a  recovery  about  four 
months  after  sbecnme  of  age,  within 
which  period  it  was  contended  that  she 
ought  to  have  complied  with  the  condi- 
tion of  residence  to  enable  her  to  make  a 
good  tenant  to  the  prscipe.  Doe,  d.  Ken- 
rick  and  Others^  v.  Lord  Wm,  Beauclerk,  M. 
50  G.  3.  311 

16  A  testator  devised  one  estate  to  his  wifo 
for  life,  and  after  her  decease  to  his 
dangbter  Mary  and  the  heirs  ef  her  body 
begotten  or  to  be  begotten,  as  tenant  in 
common,  and  not  as  joint  tenants ;  but  if 
sucb  issue  should  die  before  he,  she,  or 
thev,  attained  21,  then  to  hrs  son  Joseph 
in  fee  :  and  then  devised  another  estate 
to.  bis  wife  for  life,  remainder  to  his  son 
Joseph  and  to  the  heirs  of  his  body  begotten 
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or  to  be  begotten ;  but  if  he  died  without 
iMue,  or  guch  issue  all  died  before  he  or 
they  attained  21,  then  to  his  daughter 
Mary  and  the  heirs  of  her  body  begotten  or 
to  be  begotten  ;  such  issue,  if  more  than 
one,  to  take  as  tenants  in  common :  Held 
that  the  daughter  Mary  only  took  an  es- 
tate for  life  in  the  first  estate,  with  re- 
mainder to  all  her  children  equally  as 
purchasers.  Doe  d.  Strong  and  Others^  v. 
Goff,  M.  50  G.  3.  316 

19  At\eT  a  devise  to  one  and  her  heirs  of 
certain  lands  in  A.^  and  other  devises  to 
the  same  person  and  her  executors,  admin- 
istrators, and  assigns,  of  leasehold  inter- 
ests in  ^.,  C,  and  17.,  a  devise  of  all  the 
residue  of  the  testator's  estate  and  effects^ 
real  and  personal^  whatsoever  and  where- 
soever ;  not  before  disposed  of,  after  pay- 
ment of  debts,  legacies,  and  funeral  ex- 
pences  to  the  same  devisee,  her  executors , 
administrators,  and  assigns,  for  her  own  use 
absolutely,  will  carry  a  distant  reversion 
in  fee  in  the  lands  in  B. ;  the  words  of 
the  residuary  clause  being  lar^  enough 
to  carry  the  fee,  as  comprehending  all  the 
residue  of  the  devisor's  real  estate,  and  giv- 
ing it  to  the  devisee  absolutely ;  and  the 
intent  to  devise  the  whole  interest  in  all 
his  remaining  property  not  being  rebut- 
ted by  limiting  the  estate  to  her  and  her 
executors,  ^.,  omitting  heirs ;  or  by  the 
limitation  of  other  lands  to  her  and  her 
heirs  ;  or  by  the  prior  devise  of  a  lease- 
hold interest  to  the  same  person  in  the 
same  lands  of  which  the  devisor  bad  such 
distant  reversion.  William  d.  Hughes 
jtnd  Wife,  r.  Thomas,  H.  50  G.  3.  390 

20  Under  a  devise  of  lands  to  the  testator's 
son  and  his  heirs  for  ever ;  as  to  part  of 
the  lands,  upon  condition  that  he  should 
pay  to  the  testator's  daughter  12/.  a  year  till 
flhe  came  of  age,  end  then  pay  her  300/. : 
and  in  default  of  payment,  tnat  she  should 
enter  upon  and  enjoy  the  said  part  to  her 
and  her  heirs  for  ever ;  and  in  case  his 
son  and  daughter  both  died  without  Leaving 
a  child  or  issue,  he  (Revised  the  reversion 
and  inheritance  of  all  the  kinds  to  another : 
held  that  the  devise  over  w^  not  an  execu- 
tory devise,  but  a  r^matTufer  limited  after  auc- 
cessive  estates  tail  in  the  son,  and  also  in 
the  daughter  by  implication  :  the  intent 
being  apparent,  that  the  devise  over 
should  not  take  effect  till  after  failure  of 
the  issue  of  the  son  and  daughter,  and 
that  it  should  then  take  effect :  and  this 
being  the  only  construction  which  would 
give  effect  to  such  intent,  xsonsistently 
with  the  whole  of  the  will  taken  together.  . 
Tenny  d.  Agar  v.  Agar,  £.  60  G.  3.     442 

21  Under  a  devise  to  A.  (a  natural  son)  then 
under  age,  and  the  heirs  of  hia  body ; 
and  **  if  he  died  before  21,  and  without 
issue,"  then  over  to  other  relations,  and 
ultimately  to  the  testator's  own  right 
heirs:  held  that  A.,  having  attained  21, 
the  limitations  over  did  not  take  effect ; 
as  by  the  natural  sense  of  the  word  ^^and," 
they  were  made  to  depend  upoo  the  hap- 


pening of  both  eventa,  t.  e.  the  ton's  dy- 
ing before  21,  and  without  issue.  And 
this  conatrac.tion  was  not  varied  by  a  co- 
dicil made  after  the  son  atuined  21 ;  by 
which  the  testator  confirmed  every  part  of 
his  will  so  far  as  his  of  airs  were  consistent. 
Doe,  Lessee  of  Usher  t.  Jessop,  E.  50  G.  3. 

458 

22  Under  a  devise  to  tmstees,  their  heirs, 
&c.  of  freehold  and  leasehold  estate  on 
trust  to  permit  and  S¥jfer  the  testator's  wife 
to  receive  and  take  the  rents  andvro/lts  wiU 
?tis  son  should  attain  21,  and  then  to  the 
use  of  his  son  in  fee:  and  a  devise  of 
othar  landa  to  the  trustees,  upon  trust  to 
receive  the  rents  and  profits  till  hia  son 
attained  2J  ;  and  in  the  mean  time  to  ap- 
ply the  profits  in  discharging  the  interest 
of  a  bond  of  3000/. ;  and  on  the  son's 
attaining  21,  upon  trust  by  sale,  lease,  or 
mortgage  of  the  last  mentioned  premises, 
to  raise  the  3000/.,  and  discharge  the 
bond  ;  and  subject  thereto,  to  the  use  of 
his  son  in  fee  on  his  attaining  2X.  And 
a  third  devise  of  other  lands,  and  the  resi- 
due of  his  real  and  personal  estate,  to  the 

'  use  of  the  same  trustees,  in  trust  by  aale, 
lease,  or  mortgage  of  the  same,  to  raise 
3000/.  and  pay  it  to  his  daughter  Elizabeth : 
and  after  payment  thereof,  absolutely  to 
sell  and  dispose  of  so  much  of  the  resi- 
due of  his  aaid  lands,  6lc.  as  they  sboold 
think  proper,  to  raise  money  to  pay  his 
debts,  legacies,  and  ftineral  eipences,  and 
then  upon  trust  to  pay  the  interest  and 
produce  of  his  real  and  personal  estate  to 
his  then  wife,  for  the  maintenance  of 
herself  and  two  children  till  the  latter 
should  attain  21,  if  she  continued  his 
widow ;  but  if  not,  then  for  the  benefit 
of  the  two  children  till  21 ;  and  then  to 
transfer  to  those  children  such  residue; 
with  further  trusts  if  either  or  both  of 
them  died  under  21.  With  a  Provino, 
«*  that  it  should  be  lawful  for  the  trustees, 
**and  the  survivor,  at  any  time  or  times 
**/t7/  all  the  said  lands,  &c.  devised  to 
**  them  should  actually  become  vested  in  any 
"  other  person  or  persons  by  virtue  of  the 
**  wUl  or  until  the  same  or  any  part  thereof 
**  should  be  absolutely  sold  as  aforesaid,  to 
**  lease  the  same  or  any  part  thereof,  for 
**  any  term  of  years  not  exceeding  14,  at 
<(  the  best  rent:" 

Held  that  the  devise  in  the  first  clause  to 
the  trustees,  upon  trust  to  permit  and  suffer 
the  testator's  wife  to  receive  and  take  the 
rents  and  profits  of  the  land  there  describ- 
ed until  his  son  attained  21,  vested  the 
legal  estate  of  those  lands  in  her,  and  was 
not  affected  by  the  subsequent  leasing 
proviso  given  to  the  trustees ;  which  was 
confined  to  premises  originally  vested  in 
them  as  trustees^  or  over  which,  when 
afterwards  becomibg  Tested  in  others,  the 
trustees  retained  a  power  of  sale,  &c. 
Right  d.  Harriet  Phillips  and  Others  v. 
Smith,  T.  50  G.  3.  535 

23  Under  a  devise  to  one  and  her  heirs  (she 
having  two  children  beft>re,  and  a  third 
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bom  after  making  the  will,)  during  their 
lives :  held  that  these  latter  wordH  were 
repugnant  to  the  others,  aqd  that  the  took 
an  estate  of  inheritance.  Doe  d.  Cotton 
y.  Stenlake,  T.  50  G.  3.  564 

524  Where  a  testator  devised  all  his  real  es- 
tate (except  at  S.)  to  the  head  of  his  fami- 
ly for  life:  and  then  to  several  of  the  junior 
branches  in  succession,  to  each  for  life; 
with  remainder  to  his  first  and  other  sons 
in  tail  male  ;  with  the  ultimate  remainder 
to  his  own  right  heirs;  and  then  devised 
his  estate  at  S.  to  some  by  name  of  the 
junior -branches,  but  not  to  all  of  those  to 
whom  he  had  devised  the  first  estate,  and 
varying  the  order  of  succession,  to  each 
for  life,  with  remainder. to  his  first  and 
other  sons  in  tail  male ;  and  then  devised 
that  "for  default  of  such  issue,"  the  es- 
tate at  S).  should  go  '*  to  such  person  and 
**  persons,  and  for  such  estate  and  estates, 
"  as  should  at  that  lime,"  (t.  e.  on  the  death 
of  the  last  tenant  for  life  named,  without 
issue  male,)  "  and  from  time  to  time  after- 
^*  wards,  be  entitled  to  the  rest  of  his  real 
**  estate  by  virtue  of  and  under  his  toill  ;** 
held  that  the  ultimate  remainder  in  fee  of 
the  estate  at  S.  vested  by  descent  in  the 
person  who  was  the  testator^s  heir  at  the 
time  of  his  deathy  and  did  not  remain  in 
contingency  under  the  will  till  the  death 
of  the  last  tenant  for-  life  without  issue 
male  who  was  named  in  the  devise  of  that 
estate.  Doe  d  the  Earl  and  Countess  of 
Choimondeley  v.  Maxey,  T.  50  G.  3.  596 

DEVISEE, 

See  CoifPXflSATioK,  2.    Disseisin. 

Notice  to  quiT. 

DISSEISIN. 

Tenant  for  life  having  levied  a  fine,  and 
afterwards  devised  the  premises,  and  died 
seised,  the  entry  and  continuing  possession 
of  the  devisee  (the  defendant  in  eject- 
ment,) is  no  disseisin  of  the  reversioner; 
disseisin  importing  an  ouster  of  the  right- 
ful tenant  from  the  possession,  and  an 
usurpation  of  the  freehold  tenure.  And 
therefore,  no  question  could  arise  whe- 
ther, considering  the  devisee  of  the  re- 
version as  a  disseisee,  a  fine  sur  cog- 
nizance de  droit  come  coe,  levied  by  her 
before  entry  to  a  stranger,  without  any 

.  declaration  of  uses,  would  bar  her  right 
of  entry  by  estoppel  and  fortify  the  estate 
of  the  disseisor ;  or  whether  it  would 
simply  enure  to  her  own  use,  or  be  al- 
together inoperative.  William  d  Hughes 
and  Wife  v.  Thomas^  H.  50  G.  3.        390 

DISTRESS, 
See  Landlord  and  Tenant. 

Where  one,  who  entered  under  a  warrant 
of  distress  for  rent  in  arrear,  continued  in 
possession  of  the  goods  upon  the  premi- 
ses for  15  days,  during  tne  four  last  of 
which  he  was  removing  the  goods,  which 


were  afterwards  sold  ooder  the  distress ; 
held  that  at  any  rate  he  was  liable  in 
trespass  quare  cfausum  fregit  for  continu- 
ing on  the  premises  and  disturbing  the 
plaintiff  in  the  possession  of  his  house, 
after  the  time  allowed  by  law.  Winter- 
bourne  v.  Morgan^  T.  49  G.  3.  193 

EASEMENT. 
Under  the  Bristol  dock  act,  43  G.  3.  e.  140. 
a.  107,  which  gives  compensation  where, 
**by  means  of  the  dockworks  or  in  the 
progress  or  execution  thereof,  damage 
may  be  done  to  any  hereditaments, 
houses,  lands,  and  tenements,  or  the 
same  may  be  rendered  less  valuable  there- 
by," no  compensation  is  doe  to  the  own- 
ers of  a  brewery  for  a  loss  arising  to 
them  in  their  business  from  the  deteriora- 
tion of  the  water  of  the  public  river 
^vony  from  which  the  brewery  had  been 
before  sifpplied  by  means  of  pipes  laid 
under  low  water-mark ;  the  use  of  the 
water  having  been  common  to  all  the 
king's  subjects  and  not  claimed  as  an 
easement  to  the  particular  tenement. 
The  only  remedy  for  such  an  injury  is  by 
indictment,  which  was  taken  away  in 
this  case  by  the  act  of  parliament.  The 
King  V.  7Ae  Directors  of  the  Bristol  Dock 
Company^  T.  50  G.  3.  523 

♦  ECCLESIASTICAL  CORPORATION, 

See  Corporation,  4. 

EFFECTS, 
See  Devise,  7. 

EJECTMENT, 

See  Notice  to  qoit. 

1  An  inclosure  made  from  the  lord's  waste 
by  a  copyholder  12  or  13  years  before,  and 
seen  by  the  steward  of  the  same  lord 
from  time  to  time,  without  objection 
made,  may  be  presumed  by  the  jury  to 
have  been  made  by  licence  of  the  lord : 
and  ejectment,  if  so  presumed,  lies  not 
against  the  tenant  as  a  trespasser,  with- 
out previous  notice  to  throw  it  up.  Dos, 
lessee  of  Foley^  v.  Wilson,  E.  49  G.  3.  41 

2  A  lease  of  lands  by  deed,  since  the  new 
stile,  to  hold  from  the  feast  of  St.  Michaelj 
must  be  taken  to  mean  from  New  Michael- 
mas, and  cannot  be  shewn  by  extrinsic 
evidence  to  refer  to  a  holding  from  Old 
Michaelmas :  and  a  notice  to  quit  at  Old 
Michaelmas,  though  given  half  a  year 
before  Jfew  Michaelmas,  is  bad.  Doe, 
Lessee  of  Spicer,  v.  Lea,  T.  49  G.  3.   156 

3  Where  a  prescriptive  ecclesiastical  cor- 
poration of  vicars  choral  of  the  cathe- 
dral of  Chichester  had,  besides  other 
estates  in  common,  four  vicarial  houses 
with  their  appurtenancea,  which  had 
always  been  appropriated  to  the  several 
use  and  residence  of  the  four  vicars : 
and  by  ancient  custom,  upon  every  va- 
cancy the  vicars,  ac^rding  to  seniority, 
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made  their  option  of  taking  tw  ««*er- 
alty  any  one  of  such  yicarial  booses  with 
the  appurtenances ;  of  w^itcb  option  an 
entry  was  made  in  the  oorporation  act 
hook  and  signed  by  the  vicars :  heM  that 
a  new  vioar»  having  made  an  option, 
which  was  entered  in  the  hook  and  sign- 
ed by  all  to  take  one  of  the  yicarial 
houses,  with  certain  appurtenances,  then 
in  the  possession  of  J.  5.,  which  were 
not  aU  ike  appurtenances  formerly  annex- 
ed to  and  enjoyed  with  the  same  house 
by  his  predecessors  therein,  could  not 
maintain  an  ejectment  for  the  other  ap- 
]Mirtenances,  such  as  part  of  the  ancient 
garden  whkh  had  been  leased  off  by  the 
oorporation  before  his  appointaaent.  For 
supposing  him  entitled  to  make  an  Option 
of  the  enhre  premises,  and  to  ha^e  it 
entered  in  the  act  book,  as  against  the  cor- 
poration ;  yet  no  soch  option  having  been 
made  and  entered  in  the  act  book,  ac- 
cording to  the  custom,  he  had  no  sepa- 
rate legal  title  to  the  premises  in  ques- 
tion, on  which  he  could  maintain  an 
ejectment.  CkfodtUle,  Lessee  of  Miller , 
Glerk  Y.  Wilssn,  T.  49  G.  3.  166 

4  Where  an  old  mortgage  term  of  1000 
years  created  in  1727,  was  recognized  in 
a  marriage  settlement  by  the  owner  of 
the  inheritance  in  1751,  by  which  a  sum 
was  appropriated  to  its  discharge ;  and 
no  further  notice  was  taken  of  it  tiU# 
1802,  when  a  deed,  to  which  the  then 
owner  of  the  Inheritance  and  the  repre- 
sentatives of  the  termors  were  parties, 
reciting  that  the  term  was  still  subsisting, 
conveyed  it  to  others  to  secure  a  mort- 
gage ;  held  that  it  could  not  be  presumed 
to  have  been  surrendered  against  the 
owner  of  the  inheritance,  who  was  inte- 
rested in  upholding  it.  Dos,  Lessee  of 
Graham,  ▼.  Scott,  M.  50  G.  3.  230 

5  A  possession  of  crown  land  commencing 
at  least  55  years  a^  by  encroachment  on 
the  crown  in  the  time  of  the  lessor  of  the 
pniintiff  's  father,  maintained  by  the  father 
till  his  death,  19  years  ago,  and  after- 
wards continued  for  two  years  by  his  wid- 
ow, when  the  defendant  obtained  the 
possession,  would  be  sufficient  evidence 
for  the  jury  to  presume  a  grant  from  the 
crown  to  the  lessor's  father,  if  the  crown 
were  capable  of  making  such  a  grant; 
in  order  to  support  a  demise  in  ejectment 
from  the  eldest  son  and  heir  of  such  first  - 
possessor,  against  the  defendant  who  had 
no  apparent  title,  and  whose  possession 
was  not  defended  by  the  crown,  nor  fonnd 
to  be  by  licence  from  it.         * 

But  it  appearing,  upon  a  second  trial,  that 
by  the  stat.  20  Car.  2.  c.  3,  all  future 
grants  of  land  by  the  crown  in  the  forest 
of  Dean,  within  which  the  land  in  ques- 
tion lay,  were  avoided,  and  consequently 
no  presumption  could  be  made  of  a  valid 
grant;  the  lessor  of  the  plaintiff,  who 
can  only  recover  in  ejectment  by  the 
strength  of  his  own  title,  was  held  not 
entitled  to  recover  even  against  a  stran- 


"  i^9  whose  poesetrioD,  adTene  to  faia« 
was  not  defended  by  the  crown.  And 
this,  notwithstanding  a  part  of  the  pre- 
mises was  first  hekl  by  the  lessor^s  father 
60  years  ago ;  and  by  the  sUt  9  G.  3.  c. 
'  l(y,  the  suit  of  the  crown  is  barred  after  a 
-  continuing  adverse  possession  for  60  years 
under  the  original  trespasser  ?  For  from 
the.death  of  the  father  19  yean  a^  the 
nossession  vras  adverse  to  his  heir,  the 
lehsor  of  the  plaintiff;  or  at  least  the 
defendant's  possession  for  the  last  17 
years  was  adverse ;  and  the  act  of  Geo. 
3,  does  not  give  a  title  to  the  first  wroag- 
Ihi  pohlesBor  and  those  claiming  voder 
him,  but  CKily  haia  the  rearady  of  the 
erowB  against  them  afWr  60  tears  conttn- 
ning  ifd verse  possession  by  tnem ;  and  aa 
it  does  nbt  repeal  the  sUt.  20  Car.  2.  e. 
3,  no  ptesumption  of  a  grant  to  legalize 
the  possession  of  the  lessorV  father  for 
the  first  41  years,  on  which  alooe  the 
lessor's  claim  could  be  founded,  can  be 
made  against  that  stttvte.  And  the  jury 
it  seems  may  presume  that  the  possession 
of  the  lessors  father  for  the  first  41 
years,  and  that  of  the  defendant  (adverse 
to  the  heir)  for  the  last  17,  were  both 
legally  hoi  den  by  the  Keenee  of  the 
crown.  Ooodtitte,  Lessee  of  Parker  v. 
Baldwin,  M.  50  G.  3.  234 

6  Where  house  and  land  are  let  together 
to  be  entered  upon  at  different  times: 
and  it  do  not  appear  from  the  terms  of 
the  demise  from  what  time  the  whole  is 
to  be  taken  as  let  together ;  it  is  a  ques- 
tion of  fact  for  the  jury,  which  is  the 
principal,  and  which  the  accessorial  sub- 
ject of  demise,  in  order  for  the  judge  to 
decide  whether  the  notice  to  quit  the 
whole  were  given  in  time..  Doe,  on  the 
demise  of  Heapy  v.  Howard,  M.  50  G. 
3.  230 

7  Copyhold  descending  by  castom  to  all 
the  children  equally  of  the  tenant  last 
seised,  one  of  the  parceners  may  main- 
tain ejectment  on  his  single  demise  for 
his  own  share.  Jtoe  d.  Raper  v.  Lons- 
dale, H.  50  G.  3.  345 

8  The  plaintiff  in  ejectment,  under  the 
several  demises  of  two,  may,  after  no- 
tice to  quit,  recover  the  possession  of 
premises  held  by  the  defendant  as  tenant 
&om  year  to  year,  upon  evidence  that  the 
common  agent  of  tne  two  had  received 
rent  from  the  tenant,  which  wae  stated 

.in  the  receipts  to  be  due  to  the  two  les- 
sors ;  even  assuming  such  receipts  to  be 
evidence  of  a  joint  tenancy ;  for  a  several 
demise  severs  a  joint  tenancy  :  and  sup- 
posing the  contract  with  the  tenant  to 
nave  been  entire,  no  objection  lies  on 
that  account  to  the  plaintiff's  recovery  in 
this  case,  as  be  had  the  whole  title  in 
him*  Doe  d.  Marsack  and  Others  v.  Read, 
H.  50  G.  3.  353 

0  It  seems  that  a  receiver  appointed  by  the 
court  of  Chancery,  with  a  general  author- 
ity to  let  the  lands  to  tenants  from  year 
to  year,  has  also  authority  to  determine 
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fiieh  tananeiet  bj  a  remlar  ootica  to  qnit, 
a.  353 

16  in  ejectmant  brooght  opon  the  joint 
^eraiM  of  several  truatees  of  a  char- 
ity, it  .is  not  enough  for  the  defendant, 
who  had  paid  one  entire  rent  to  the  ooin- 
mon  clerK  of  thp  trustees,  to  aliew  that 
the  trustees  were  appointed  at  different 
times,  as  evidence  that  they  were  ten^ 
ants  in  common ;  for  as  against  their 
tenant,  his  payment  of  the  entire  rent 
to  the  common  agent  of  all  is,  at  all 
erenta,  sufficient  to  support  the  joint 
demise,  without  making  it  necessary  for 
them  to  shew  their  title  more  precisely. 
Dm  d.  OmHu  and  Otkert  r.  Grants  £. 
50  G.  3.  426 

11  In  ejectment  the  landlord  having  prov- 
ed psyment  of  rent  by  the  defendant 
and  half  a  year's  notice  to  quit  given 
to  him,  cannot  be  turned  round  by  his 
witness  proving,  oo  cross  ejamination, 
that  an  agreement  re^altos  to  the  land  in 
quettUn  was  produced  at  a  former  trial 
between  the  same  parties,  and  was  on 
the  morning  of  the  then  trial  seen  in 
the  hands  of  the  plaintiff's  attorney: 
the  contents  of  tohiek  tk§  witness  did  not 
knoto;  no  notice  having  been  given  by 
the  defendant  to  produce  that  paper :  for 
though  it  might  not  affect  the  matter  in 

-  judgment,  nor  even  have  been  made 
between  these  parties.  Dos  d.  Sir  Mark 
Wood  V.  Mvrris,  E.  50  G.  3.  434 

12  StS  FORFEITVBB  OT  FlME. 

ELECTION  COMMITTEE, 
Su  Costs,  2. 

EMANCIPATION, 

Su  SXTTLXKXVT  F^K  PASBITTS,  2. 

ENEBfY, 

Bu  ALfcir  "EircMT,  Asscvpsit,  18.  Ivsub- 

ANcx,  16.    Tkadiito  with  Erkmixs. 

'        ESCAPE. 

1  Action  lies. upon  the  stat.  44  Geo.  3.  o.  ^. 
s.  4,  by  a  common  informer  auiog  for  him- 
self «nd  the  king,  tq  recover  a  penalty 
apinst  the  sheriff  for  the  misconduct  to 
his  bailiff  in  wilfully  suffering  a  seaman 
to  go  at  Isrge  who»had  been  taken  out  of 
the  king's  servicei  by  arrest  on  civil  pro- 
cess, on  which  he  afterwards  was  bailed. 
Instead  of  deUvering  him  over  to  the 
charge  of  a  proper  naval  officer ;  the  atat* 
ute  which  speaks  of  sheriffs,  gaolers,  or 
other  officert  arresting,  apprehending,  or 
taking  in  execution  such  •  seaman, -or  in 
whose  custody  xhmy  may  be*,  and  wno  are 
made  liable  for  their  eacape,  meaning  by 
**"  other  affiten"  aucb  as  may  be  charged 
with  the  execution  of  criminal  warrants 
against  such  seamen,  or  to  whom  any  pro- 
cess may  properly  be  directed  for  toeir 
arrest,  detontios  or  discharge;  and  not 
the  inferior  officers  of  the  sheriff.    And 


■  tha  shaHff  may  be  charged  in  such  action 
fo^  wrpngfttlly  and  wilfully  permitting  the 
eacapa.    .;S(iioi^9.  l.v.  SnirA,  £.49  G.3. 

28 

2  A  plea  to  an  action  against  the  marshal 
for  the  escape  of  a  prisoner  in  custody  for 
a  debt,  aAer  stating  the  return  of  the  pris- 
oner into  custody  af\er  such  escape,  be- 
fore action  brought,  &c.  ooaht  to  shew  a 
detention  of  him  by  the  officer  down  to 
tha  eommencement  of  tha  action,  or  a  le- 
gal discharge  from  thai  detention :  and 

*  tlierafope  though  the  plea  only  atated  that, 
aftef  tha  return  of  the  prisoner  into  cus- 
tody, the  defendant  did  thereupon  then 
and  afterwardt  keep  and  detain  the  said 
prisoner  in  his  custody  in  execution,  un- 
der and  bv  virtue  of  the  said  commitment, 
d^c. :  and  the  replication  traversed,  that 
aAer  the  prisoner  s  returjo,  the  defendant 
did  keep  and  detain  him  in  custody  in  ex» 
edolion,  &c.  in  manner  and  form  as  staled 
in  the  plea ;  a  detention  down  to  the  com- 
mencenunt  of  the  action^  or  until  a  legal 
diadiarga  from  such  detention,  is  virtu- 
ally implied  in  the  plea,  and  incl^ded  in 
the. traverse;  and  therefore  the  plea  is 
negatived  by  shewing  in  evidence,  that 
af\er  the  prisoner's  return  he  egain  escap- 
ed and  died  out  of  custody.  Chamberf 
y.  Jams,  T.  49  G.  3.  197 

ESCHEAT,  INQUEST  OF. 

1  The  Statutes  8  H.  6.  c.  16,  and  18  H.  6. 
c  6,  prohibiting  the  granting  to  farm  of 
lands  seised  into  the  king's  hands,  upon 
inquest  before  the  escheators,  until  such 
inquest  be  returned  in  the  Chancery  or 
Exchequer,  and  for  a  month  aAerwards^ 
>/  theiang^s  title  in  the  same  be  not  found  of 
record^  unless  to  the  party  grieved  who 
ahall  have  tendered  bis  traverse  to  such 
inquest;  and  avoiding  all  grants  made 
contrary  thereto;  extend  to  the  case  of 
an  escheat  upon  the  death  of  the  tenant 
last  seised,  without  heirs,  where  no  im- 
mediate tenure  of  the  crown  was  found 
by  the  inquest.  And  as  the  crown  could 
not  grant  to  n  stranger  in  such  a  case 
without  office,  neither  can  the  plaintiff 
in  ejectment  recover  upon  the  demise  of 
the  crown.  J)oe  d.  Haine  and  his  Majesty 
v.  Eedfem,  H.  50  G.  3.  370 

2  And  the  8th  section  of  stat.  2  &  3  Ed.  6. 
c.  8,  (which  is  in  general  terms,  and  not 
confined  to  the  particular  inquisitions 
mentioned  in  the  other  clauses  of  the  act,) 
extends  to  avoid  ^ny  such  inquisition  or 
office  before  escheators,  not  finding  of 
whom  the  lands  are  holden  ;  in  the  same 
manner  as  if  the  jurv  had  expressly  found 
their  ignorance  of  the  tenure :  and  a  me- 
lius inquirendupi  shall  be  awarded.       ib, 

3  Quiere,  Whether  at  common  law,  upon 
the  death  of  the  tenant  last  seised  of  the 
land  without  heirs,  the  right  and  posses- 
sion must  be  presumed  to  be  immediately 
in  the  -crown,  without  office,  as  though 
tha  petson  last  saiaad  were  the  king's  im- 
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mediate  tenant;  toe  king's  title  not  ap- 
pearing by  any  matter  of  record,  and  the 
possession  not  having  been  vacant  from 
the  death  of  the  tenant  last  seised.        ib, 

ESTOPPEL, 
See  Etioerce,  18. 

Devisees  of  contingent  remainders  in  a  copy- 
hold, not  being  in  the  seisin,  cannot  make 
a  surrender  of  their  interest;  nor  will 
such  a  surrender  operate  by  estoppel 
against  the  parties  or  their  heirs.  Doe, 
Lessee,  of  Blacksell  and  Others^  v.  TomJtws, 
IE,.  49  G.  3.  98 

EVIDENCE, 

See  CoiivicTioK,  2. 

See  Augmented  Curacy,  1.    Trespass,  7. 

Venue,  1.    Witness. 

1  Notice  of  the  delivering  out  to  subscribers 
>the  numbers  of  the  Boydell  Sftakespeare, 

through  the  medium  of  a  newspaper,  was 
held  not  to  be  brought  home  to  a  subscri* 
her,  without  shewing  that  he  was  in  the 
habit  of  taking  in  such  newspaper.  By 
Lord  Eilenborough,  C.  J.  Boydell  v.  Drum- 
mond,  E.  49  G.  3.  80 

2  In  trespass  for  distraining  goods  in  satis- 
faction of  a  rate  in  nature  of  a  county 
rate,  made  by  corporate  justices  with  an 
exclusive  commission  of  the  peace,  by 
virtue  of  stut.  13  G.  2.  c.  18,  the  court 
will  not  inquire  into  the- necessity  of  mak- 
ing such  a  rate,  nor  as  to  the  application 
of  corporate  funds  sufitcient  for  that  pur- 
pose.    Weatherhead  v.  Dremry^  E.  49  G.  3. 

91 

3  The  enfranchisement  of  a  copyhold  may, 
upon  proper  evidence,  be  presumed  even 
against  the  crown.  And  where  a  surren- 
der had  been  made  to  churchwardens  and 
their  successors  in  1636,  without  naming 
any  rent ;  but  in  1649  the  parliamentary 
survey  charged  the  churchwardens  with 
6rf.  rent,  under  the  head  of  ^^  freehold  rent ; 
and  there  was  no  evidence  of  any  different 
rent  having  been  paid  since  that  time, 
and  receipts  had  been  given  for  it,  as  for 
fi.  freehold  rent,  by  the  steward  of  the  ma- 
nor: held  that  this  was  evidence  to  be 
submitted  to  a  jury,  on  which  they  might 
presume  a  grant  of  enfranchisement;  al- 
though the  manor  had  continued  out  in 
lease  from  before  16t)6  to  1804 ;  and  though 
a  tablet  of  parochial  benefactions,  at  least 
as  old  as  1656,  which  was  suspended  in 
the  parish  church,  noticed  the  gift  of  the 
copyhold  by  surrender,  but  did  not  notice 
any  enfranchisement  of  it.  Boe^  Lessee 
of  Johnson,  v.  Ireland,  T.  49  G.  3.         141 

4  In  case  against  a  judgment  creditor  for 
maliciously  suing  out  an  alias  fi.  fa.  after 
a  sufficient  execution  levied  upon  the 
plsintiflT's  goods  under  the  first  fi.  fa.  held 
that  the  sheriff's  returns  indorsed  upon 
the  two  writs,  (which  writs  had  been  pro- 
dnced  in  evidence  by  the  plaintiff  as. part 
of  his  case,)   wherein  the  sheriff  stated 


that  he  had  forborne  to  sell  under  the 
first,  and  had  sold  under  the  second  writ, 
by  the  request  and  with  the  consent  of 
the  now  plaintiff,  were  prima  facie  evi- 
dence of  tiie  facts  BO  returned ;  credence 
being  due  to  the  official  acts  of  the  she- 
riff between  third  persons.  Gyfford  v. 
Woodgale,  T.  49  G.  3.  148 

5  Where  a  witness  admitted  herself  to  have 
been  connected  with  different  men,  and 
the  judge  thought  it  immaterial  to  hear 
witnesses  tendered  by  the  defendant  to 
shew  her  connexion  with  other  persons ; 
as  leading  merely  to  the  same  conclusion 
as  to  her  character;  the  court  being  satis- 
fied that  this  could  have  had  no  influence 
on  the  verdict,  refused  a  new  trial  on  that 
account.     The  King  ▼.  Tea/,  T.  49  G.  3. 
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6  A  lease  of  lands  by  deed,  since  the  New- 
Stile,  to  hold  from  the  feast  of  St.  Michael^ 
must  be  taken  to  mean  from  J^eto-Jiichad- 
mas,  and  cannot  be  shewn  by  extrinajc 
evidence  to  refer  to  a  holding  from  Old 
Michaelmas :  and  a  notice  to  quit  at  Old 
Michaelmas,ihough  given  half  a  year  be- 
fore JVV10  Michaelmas,  is  bad.  Doe,  Les- 
see of  Spicer,  v.  Lea,  T.  49  G.  3.         156 

7  An  order  of  removal,  executed  and  unap- 
pealed  against,  is  conclusive  as  to  the  set- 
tlement of  the  pauper  at  the  time  of  such 
order,  even  as  between  third  parishes  no 
parties  to  the  former  order.  Tike  King  r. 
The  inhabitants  of  Corsham^  T.  49  G.  3. 

190 

8  Upon  a  devise  to  the  testator's  wife,  of  all 
his  wines,  Ac.  for  housekeeping,  in  adr 
dition  to  the  settlement  he  had  made  her 
upon  his  copyhold  estate  ;  and  to  his  niece 
M.  the  rents  and  profits  of  his  new  inclos- 
ed freehold  coyr  pasture  in  AbrM  Colling^ 
ham,  durinff  the  life  of  his  wife ;  and  then 
to  two  nephews  all  his  personal  estate,  to 
be  divided  between  certain  nephews  and 
nieceS)  and  their  sons  and  daughters :  and 
after  the  decease  of  his  wife,  be  devised 
to  the  same  two  nephews  all  his  furniture, 
plate,  &e.  and  '*  all  his  copyhold  estates, 
in  M'orth  and  South  CoUingham,"  and  all 
other  his  personal  estate,  to  sell  and  di- 
vide amongst  his  nephews  and  nieces, 
Ac.  including  T.  B,  who,  he  declared 
should  be  an  equal  sharer  in  this  division 
of  his  real  and  personal  estate  ;  held  that 

^  extrinsic  evidence  could  n6X  be  given, 
that  the  settlement  on  his  wife  included  a 
certain  freehold  close,  mistakenly  there 
enumerated  as  one  of  several  copyhold 
closes  settled,  and  which  was  in  fact  in- 
termingled v^ith  the  copyholds,  (as  were 
also  some  other  freehold  closes,  the 
bounds  of  which  were  no  longer  dis- 
tinguishable from  the  copyhold,  and  all 
of  which  freeholds  were  included  in  the 
settlement ;)  for  the  purpose  of  shewing 
that  by  the  devise  of  **  all  his  copyhold 
estates  in  North  and  South  CoUingham,** 
after  his  wife^s  decease,  in  trust  to  be  di- 
vided, (&c.  the  freehold  close  in  question 
passed ;  as  meant  to  include  all  his  real 
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estate  in  MeUUmimi  upon  hit  wife,  and 
which  seitlemejU  was  referred  t9  in  the 
first  devise  to  the  wife. 

And  as  the  settlement  which  was  thus 
referred  to  in  the  former  part  of  the  will 
was  not  evidence  for  that  purpose,  so  nei- 
ther were  other  instruments  and  papers, 
not  referred  to,  admissible  for  the  same 
purpose ;  sueh  as,  1.  A  bond  of  the  same 
date  with  the  settlement,  and  in  aid  of  it, 
speaking  only  of  copyAo/42  to  be  settled; 
2.  The  rough  draught  of  the  settlement 
altered  by  the  testator ;  3.  A  book  indors- 
ed **  CoUingham  estate  survey,"  kept 
with  the  muniments  of  his  property,  and 
including  the  freehold  in  question,  with- 
out distinguishing  it  from  the  copyhold 
closes ;  and  5.  A  renul  kept  in  the  same 
place,  apd  on  which  was  endorsed  by  the 
tesutor,  that  **  all  the  rents  of  the  copy' 
"  hold  lands  in  J^torth  and  South  C^lUng- 
**  Aam,  dec.  were  settled  on  his  wife  tor 
life." 

For  there  is  no  ambiguity  on  the  face  of  the 
will ;  the  testator  having  copyhokd  esutes 
in  North  and  South  CoUingham  to  answer 
the  description  in  it.  Nor  is  there  any 
reference  from  the  devise  in  question  to 
the  settlement,  but  by  connecting  it  with 
the  antecedent  devise  to  the  wife :  and 
there  is  no  such  necessary  connexion. 
Nor  does  it  follow  that  the  testator  meant 
to  devise  the  same  premises  under  the 
name  of  copyhold  to  the  trustees,  as  were 
settled  on  nis  wife ;  or  that  he  was  under 
the  same  misUke  th^t  the  close  in  ques- 
tion was  copyhold  when  he  made  bis  will, 
as  when  he  made  the  settlement  or  in- 
dorsed his  rental :  and  therefore  there  is 
nothing  appearing  on  the  will  to  warrant 
a  construction  of  the  word  copyhold  so 
contrary  to  its  ordinary  acceptation  as  to 
include  the  fredwid  in  question.  Dm, 
L€SHo  of  Brmn  v.  Brown^  T.  49  G.  3. 
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9  Under  what  circumstances  a  grant  or  li- 
cence from  the  crown  to  bold  or  occupy 
crown    land    may    be    presumed.     See 

EjECTMr-HX,  5. 

10  Evidence  of  Seisin^  see  Finb,  1. 

11  A  certain  paper  being  foand  along  with 
other  papers,  relating  to  the  private  con- 
cerns of  the  person  last  seised,  aAer  his 
death,  in  a  drawer  in  his  house;  which 
psper  purported  to  be  the  will  of  a  person 
answering  the  description  of  his  grand- 
father, made  in  1738,  but  which  was  found 
cancelled,  and  no  evidence  was  given  of 
its  ever  having  been  acted  upon,  or  pro- 
bate of  it  taken  out;  is  yet  evidence  of  its 
recognition  by  the  party  last  seised,  as  the 
declaration  01  bis  ancestor  concerning  the 
state  of  his  family,  so  as  to  let  in  the  con- 
tents of  it  for  the  purpose  of  shewinc  that 
that  anc-estor  acknowledged  a  brother  of 
the  name  of  Thomas  to  be  older  than  an- 
other brother  of  the  name  of  William; 
assuming  the  Jury  to  be  satisfied  of  the 
fact,  that  the  paper  so  found  was  kept 
there  by  the  person  last  seised  with  a 
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knowledge  of  its  coatents,  and  that  no 
imposition  was  practised.  Doe,  Lessu  of 
Johnson  ▼.  The  Earl  of  J^imhroJU^  M.  50 
G.  3.  243 

12  In  an  action  for  a  malicioua  prosecution, 
the  copy  of  the  original  roU  or  record  of 
aoquittai  given  in  evidence,  stated  the 
finding  of  the  bill  of  indictment  against 
the  now  plaintiff  in  B*  B.,  the  process  to 
bring  in  the  party,  her  appearance,  and 
plea  of  not  guilty  in  Mich,  term,  and  the 
joining  of  issue  tii  the  MSia  court;  and 
then  it  stated  the  venire  faoiaa  juratores 
returnable  in  Hilary  term,  and  the  distrin- 
gas JMrat«ree,  by  Which  the  sheriff  is  com- 
manded to  have  the  jury  before  our  said 
lord  the  king  at  Westminster,  o»  Wednes- 
day next  after  15  days  from  Easter,  or 
he/ore  the  lard  Chief  Justice  if  he  should 
c^me  before  that  Itmc,  i.  e.  ou  Tuesday  next 
after  the  e/tdofthe  term  (Hilary),  at  West- 
minster, dto.  in  the  great  halt  of  pleas 
there;  and  then  after  giving  a  day  in 
bank  to  the  prosecutor  and  defendant, 
it  proceeded— *on  which  day,  viz.  on  Wed- 
nesday next  after  Id  dayst  4<.  before  our 
said  lord  the  kmg,  at  W.,  came  the  parties ; 
and  the  Chief  Justice  before  whom  the 
said  Jurors  came  to  try,  6lc,  sent  here 
his  record  (which  is  the  nisi  prius  record) 
in  these  words ;  (which  are  the  words  of 
the  postea  indorsed  on  the  nisi  prius  re- 
cord ;)  viz.  afterwards,  on  the  day  and  at 
the  place  last  within  mentionedf  before  the 
Chief  Justice,  4^.  and  so  it  proceeded  to 
set  out  the  trial,  and  the  verdict  of  not 
guilty ;  (which  is  the  conclusion  of  the 
postea  on  the  nisi  prius  record  sent  into 
the  court  in  bank  by  the  Chief  Justice ;) 
and  then  the  original  roll  proceeded^- 
Whereupon,  all  the  premises  being  seen  by 
the  court  of  our  said  lord  the  &ig  now 
here,  it  is  considered  and  adjudged^  the 
said  court  now  here,  that  M,  W.  (tbe  now 
plaintiff)  do  depart  here  without  day,  dec. 

The  form  and  component  parts  of  the  origi- 
nal roll,  or  record  of  acquittal,  being 
thus  understood,  it  follows  that  the  words 
of  the  postea,  '*  afterwards,  on  the  day  and 
at  the  place  last  within  mentioned,'*  stated 
in  the  indorsement  on  the  nisi  prius  re- 
cord, as  sent  by  the  Ld.  Chief  Justice 
into  the  court  in  bank,  refer  to  the  day  and 
place  last  mentioned  \n  tbe  distringas  jura- 
tores  set  forth  in  that  record ;  namefy,  to 
**  Tuesday  next  after  the  end  of  the  term, 
^^  (Hilary)  at  Westminster,  Ac.  in  the 
**  great  hall  of  pleas  there  ;"  which  was 
the  day  and  place  at  nisi  prius  given ;  and 
not  to  the  ^'  Wednesday  next  after  15  days, 
&.C,  before  our  said  lord  the  king  at  W.; 
which  was  the  return  day  in  bank  in  the 
subsec^uent  term,  and  consequently  after 
the  trial  was  had ;  though  the  statement 
of  this  return  day  intervenes  on  the  roil 
between  the  statement  of  the  day  and 
place  given  to  the  jury  in  the  distringas, 
and  the  statement  of  the  postea  indorsed 
on  the  niu  prius  reeord  as  sent  in  by  the 
Lord  Chief  Joslioe.— 
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And  as  by  the  roll  it  appeared  that  the  trial 
was  at  nifli  prias,  and  the  judcment  of 
acquittal  in  bank ;  it  was  therefore  held 
not  to  prove  an  allegation  in  the  declara- 
tion, that  the  **  defendant  (the  now  plain- 
«Miff)  OH  Wednesdav  next  aAer  15  days, 
**  &c.  in  the  court  of  our  said  lord  the  kmg^ 
«» before  the  king  hmsdfy  at  W.  before  the 
**  Lord  Chief  Justice  assigned  to  hold  pleas 
«« before  the  king  himself,  &c.  W,  J.  be- 
"  ing  associated  with  him,  &c.  was  in 
I*  due  manner  and  according  to  the  due 
"course  of  law  btf  a  jury  of  the  said 
"  county  of  M.  acquitted^  A-c. ',"  which 
allegation  supposed  the  trial  to  have  been 
in  bank  on  the  return-day  there  given. 
Woodford  and  Mary  his  Wife  y.  Ashley, 
M.  50  G.  3.  243 

13  A  rated  parishioner  not  being  bound, 
upon  an  appeal  touching  the  settlement 
of  a  pauper,  to  give  evidence  against  his 
own  parish,  the  opposite  parish  may  give 
evidence  of  his  declarations  as  to  the 
facts  in  issue ;  the  weight  due  to  which 
must  depend  upon  his  means  of  know- 
ledge as  to  the  facts  so  declared,  and  the 
genuineness  of  the  declarations,  to  be 
collected  from  circumstances.  The  King 
V.  the  Inhabitants  of  Hardwick,  M.  50 
G.  3.  277 

14  Where  the  plaintiff*  declares  on  a  cov- 
enant in  a  deed  stating  such  covenant 
by  itself  in  its  own  absolute  terms,  it 
seems  that  the  defendant  may  give  in 
evidence  on  non  est  factum,  tnat  other 
parts  of  the  deed  in  their  legal  effect 
qualified  the  generality  of  the  covenant 
declared  on.  Howell  v.  Riehards,  M.  60 
G.  3.  300 

15  Printed  conditions  of  sale  of  timber 
growing  in  a  certain  close,  not  stating 
any  thing  of  the  quantity  ;  parol  evi- 
dence, that  the  auctioneer  at  the  time  of 
sale  warranted  a  certain  quantity,  is  not 
admissible  ss  varying  the  written  contract. 
Powell  V.  Edmunds,  H.  50  G.  3.        330 

16  Evidence  of  reputation  of  the  custom 
of  a  manor,  that  in  default  of  sons,  the 
eldest  daughter,  and  in  default  also  of 
daughters,  the  eldest  sister,  and  in  case 
of  the  death  of  all,  the  descendants  of  the 
eldest  daughter  or  sister  respectively,  of 
the  person  last  seised  should  take,  is 
proper  to  be  lefl  to  the  jury  of  the  ex- 
istence of  such  a  custom,  as  applied  to  a 
great  nephew  (the  grandson  of  an  elder 
sister,)  of  the  person  last  seised ;  al- 
though the  instances  in  which  it  was 
proved  t^  have  been  put  in  use  extended 
DO  further  than  eldest  daughter  and  eldest 
sister,  and  the  son  of  an  eldest  sister. 
The  existence  of  such  extended  custom 
in  adjacent  manors  seems  to  be  no  evi- 
dence of  the  custom  in  the  particular 
manor.  Doe  d.  Foster  and  Jamieson  v. 
SUson,  H.  50  G.  3.  355 

17  On  plea  of  plene  administravit,  proof 
of  an  admission  by  the  executor,  that 
the  debt  was  just  and  should  be  paid  as 
soon  as  he  could,  is  not  evidence  to  charge 


him  with  assets.     Hindsley  r,  Russell^ 
£.  50  G.  3.  432 

18  The  plaintiffs,  a  Frenchman  and  a  Swiss, 
carrying  on  trade  at  Lisbon,  under  the 
name  of  the  defendant,  a  Portuguese, 
shipped  a  cargo  from  thence  for  a  port  of 
France  ;  which  cargo  being  captured  bj 
a  British  cruizer,  and  libelled  for  con- 
demnation in  the  court  of  Admiralty  as 
French  and  enemy's  property,  was  order- 
ed to  be  restored  to  the  defendant  on  bis 
putting  in  and  establishing,  with  the 
plaintiffs'  privity  and  consent,  a  claim  to 
It  as  his  own  property :  held  that  the 
plaintiffs  were,  by  thus  colluding  with 
the  defendant  to  withdraw  from  tbe 
Admiralty  the  decision  of  the  true  ques- 
tion, by  establishing  a  false  fact,  estopped 
from  mainlining  an  action  for  monej 
had  and  received  against  the  defendant 
for  the  proceeds,  by  shewing  the  true 
fact,  that  the  property  was  their  own, 
and  that  tbe  defendant  was  their  agent. 
De  Metton  and  Another  v.  De  MeUo,  E. 
50  G.  3.  433 

19  In  ejectment,  the  landlord  having  proved 

Eayment  of  rent  by  the  defendant,  and 
alf  a  year's  notice  to  quit  given  to  him, 
cannot  be  turned  round  by  his  witness 
proving  on  cross  examination,  that  an 
agreement  relative  to  the  land  in  awes* 
tion  was  produced  at  a  former  trial  be- 
tween the  same  parties,  and  was  on  the 
morning  of  the  then  trial  seen  in  the 
hands  of  tbe  plaintifi^s  attorney,  the  eon- 
tents  iff  which  the  witness  did  not  know  ; 
no  notice  having  been  given  by  the  de- 
fendant to  produce  that  paper :  for  though 
it  might  be  an  agreement  relative  to  tka 
land,  it  might  not  affect  the  matter  in 
judgment,  nor  even  have  been  made  be- 
tween these  parties.  Doe  d.  Sir  Mark 
Wood  V.  Morris,  E.  50  G.  3.  434 

20  Where  an  assured,  a  British  merchant, 
in  an  action  on  a  policy  of  insurance  on 

J^oods  bound  to  an  enemy's  port  in  Hoi- 
and,  seeks  to  protect  the  adventure  under 
the  king's  licence  to  trade  with  the  ene- 
my, it  is  not  sufficient  to  give  in  evidence 
at  the  trial,  and  to  prove  his  possession  in 
fact  before  the  voyage  commenced  of  a 
general  licence  dated  three  months  be- 
fore, licensing  six  neutral  vessels  to  pass 
unmolested  to  or  from  any  port  of  Hol- 
land from  or  to  any  part  of  this  King^ 
dom,  with  certain  goods,  (including  the 
goods  insured,)  which  licence  was  direct- 
ed to  R.  S.  and  other  British  merchants^ 
with  a  condition  annexed,  that  they  should 
cause  the  licence  to  be  delivered  up  to 
them  or  their  agents  when  the  ship  should 
enter  any  port  of  this  kingdom ;  with- 
out also  giving  probable  evidence  to  ac- 
count for  his  possession  of  the  licence, 
and  to  shew  that  his  user  of  it  was  law- 
ful ;  as  by  shewing  from  whom  and 
when  he  received  it ;  and  thereby  con- 
necting his  own  particular  adventure 
with  such  general  licence.  Barlow  v. 
MIntoshy  E.  59  G.  3.  468 
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21  Upon  an  appeal  against  a  rate  made  under 
a  private  act  of  parliament,  the  respond- 
ent appearing  to  answer  the  appeal, 
and  admitting,  when  called  upon  by  the 
sessions,  that  he  had  made  tne  rate  by 
virtue  of  a  certain  act  of  parliament ;  a 
printed  copy  of  which,  in  the  common 
form,  was  produced  in  court  by  the  ap- 
pellants; and  the  sessions  having  there- 
upon entered  into  the  merits  of  the  ap- 
peal, and  decided  upon  them,  notwith- 
standing an  objection  made  by  the  re- 
spondent that  the  appellants  had  not  given 
legal  evidence  of  toe  jurisdiction  of  the 
sessions  to  receive  the  appeal,  fur  want 
of  proof  of  the  printed  copy  having  been 
examined  with  the  rolls  of  parliament; 
this  court  refused  to  quash  their  order, 
which  was  removed  by  certiorari.  7%e 
King  V.  8k»tD,  T.  50  G.  3.  547 

EXECUTOR, 
See  Administrator  and  Executor. 

EXECUTORS. 

1  A  fee  does  not  pass  by  a  residuary  clause 
in  a  will,  whereby  the  testator,  after  sev- 
eral pecuniary  bequests,  ordered  the 
lease  of  his  house,  with  his  furniture,  to 
be  sold  and  all  the  rest  and  residue  to  be 
divided  amongst  certain  persons :  and 
appointed  executors ;  for  such  division  of 
the  rest  and  residue  must  be  intended  to 
be  made  by  the  executor s^  as  such,  and 
therefore  confined  to  personal  property. 
Bebb  V.  Penoyre,  E.  49  G.  3.  87 

2  Where  one  devises  land  to  five  trustees 
to  sell  and  apply  the  money  to  certain 
uses,  and  afterwards  makes  the  same  per- 
sons his  executors  ;  they  do  not  take  the 
]and  as  executors  but  as  devisees  in  trust 
and  joint  tenants.  And  at  any  rate  the 
case  is  not  helped  by  the  statute  21  H.  8. 
c.  4,  so  as  to  pass  tne  whole  estate  upon 
production  of  a  convevance  purporting 
to  be  executed  by  the  five,  but  the  exe- 
cution of  which  by  three  only  could  be 
proved.  But  taking  it  to  be  a  convey- 
ance by  the  three  only,  it  would  sever 
the  joint-tenancy  and  convey  3-5ths  of 
the  estate  to  be  held  in  common  with  the 
two  remaining  parts.  Denne,  Lessee  of 
Bowyer  v.  Judge,  T.  49  G.  3.  144 

FALSE  IMPRISONMENT, 

See  Justices  or  Peace. 

FALSE  REPRESENTATION, 
See  Action  on  the  Case,  12. 

FELONY. 

After  an  acquittal  of  the  defendant  upon 
an  indictment  for  a  felonious  sssanlt 
upon  the  plaintiff  b^  stabbing  him,  the 
plaintiff  may  maintain  trespass  to  recover 
damages  fur  the  civil  injury,  if  he  be  not 
shewn  to  have  colluded  in  procuring  such 
acquittal.     Crosby  ▼.  Leng^  £.  50  G.  3. 
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FERRY, 
See  Bridge. 

1  The  lessee  and  occupier  of  an  ancient 
and  exclusive  ferry,  not  beinc  an  inhabit- 
ant resident  within  the  township  in  which 
one  of  the  termini  of  the  ferry  is  situated, 
is  not  liable  to  be  rated  there  for  any 
share  of  the  tolls  of  such  ferry  :  for  sup- 
posing a  ferry  to  be  real  property,  it  is 
not  such  real  property  as  is  mentioned 
in  the  statute  of  43  Eliz.  c.  2,  the  occu- 
pancy of  which  subjects  the  party  to 
the  relief  of  the  poor  of  the  piece. 
I%e  King  v.  Jfieholson,  E.  50  G.  3.  478 

2  The  owner  of  a  ferry  residing  in  a  diffe- 
rent parish,  but  takinc  the  profits  of 
the  ferry  on  the  spot  by  his  servants  and 
agents,  is  not  rateable  for  such  tolls  in 
the  parish  where  they  were  so  collected, 
and  where  one  of  the  termini  of  the 
ferry  was  situated,  and  on  which  shore 
the  ferry  boats  were  secured  bjr  means  of 
a  post  in  the  ground ;  the  soil  itself  at 
the  landing  places  being  the  king's  com- 
mon highway;  and  the  owner  of  the 
ferry  having  no  property  in,  or  exclusive 
possession  of  it.  Williams,  Executrix, 
^.  V.  Jones,  E.  50  G.  3.  485 

FILIATION,  ORDER  OF, 
See  Appeal,  I. 

FINE. 

Where  a  fine  was  levied  of  Michaelmas 
term,  relating  to  the  6th  of  Jfovemher, 
though  in  fact  levied  on  the  8th ;  it  is 
sufficient  evidence  of  the  seisin  in  fact 
of  the  cognizor  at  the  time  of  the  fine 
levied,  that  a  writ  of  possession  after  a 
recovery  in  ejectment  was  executed  on 
*  his  behslf  on  the  evening  of  the  6th,  by 
the  officer's  entry  on  the  land  and  claim- 
ing it  for  the  cocnizor,  but^  without  sny 
actual  change  of  the  tenant  in  possession, 
who  afterwards  paid  rent  to  the  cognizor. 
And  so  it  seems  the  receipt  by  a  lawful 
possessor  of  rent  due  aAer  a  fine  levied, 
for  a  period  antecedent  to  such  fine,  is 
prima  facie  evidence,  if  no  covin  appear, 
of  his  possession  during  the  period  for 
which  the  rent  is  received.  Doe^  Lessee 
of  Osbom,  V.  Spencer,  M.  50  G.  3.       238 

1  Tenant  for  life  having  levied  a  fine,  and 
afterwards  devised  the  premises,  and 
died  seised,  the  entry  and  continuing 
possession  of  the  devisee  (the  defendant 
in  ejectment,)  is  no  disseisin  of  the  re- 
versioner; disseisin  importing  an  ouster 
of  the  rightful  tensnt  from  the  possession^ 
and  sn  usurpation  of  the  freehold  tenure. 
And  therefore,  no  question  could  arise 
whether,  considering  the  devisee  of  the 
reversion  as  a  disseisee,  a  fine  sur  cogniz- 
ance de  droit  come  coe,  levied  by  her 
before  entry  to  a  stranger,  with'out  any 
declaration  of  uses,  would  bar  her  rtglit 
of  entry  by  estoppel  and  fortify  the  estate 
of  the  disseisor;  or  whether  it  would 
simply  enure  to  her  own  use,  or  be  al- 
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together  inoperatiye.  William^  d.  Hughes 
and  Wife  v.  Thavuu,  U.  60  G.  3.  390 
2  A  forfeiture  bj  tenant  for  years  in  levy* 
ing  a  fine,  not  having  been  taken  advan- 
tage of  by  the  entry  of  the  then  rever- 
sioner to  avoid  the  lease,  cannot  be  taken 
advantage  of  aAer  the  reversion  has  been 
conveyed  away  to  recover  the  estate  in 
ejectment  from  the  tenant,  upon  the  sev- 
eral demises  of  the  crantor  and  grantee 
of  such  reversion.  Fenn^  on  the  several 
demises  of  Matthews  and  Others^  v.  Smarts 
T.  50  G.  3.  630 

EOREIGN  JUDGMENT. 
Evidence  of  an  account  stated,  whereby  the 
defendant  admitted  a  certain  balance  due 
to  the  plaintiff,  is  not  done  away,  but  eon- 
firmed  in  support  of  an  assumpsit,  by  evi- 
dence of  a  foreign  Judgment  recovered  by 
the  plaintiff  for  the  same  sum,  with  a  stay 
of  execution  for  six  months  to  enable  the 
defendant  to  prove  a  counter  demand,  if 
he  had  an^ :  and  the  plaintiff  not  h&^ing 
declared  till  af\er  that  period,  it  was  held 
no  objection  that  the  writ  was  sued  out 
and  the  defendant  arrested  before.  Hall 
T.  Odber,  E.  49  G.  3.  69 

FORFEITURE. 
A  forfeiture  by  tenant  for  years  in  levying 
a  fine,  not  having  been  taken  advantage 
of  by  the  entry  of  the  then  reversioner 
to  avoid  the  lease,  cannot  be  taken  advan* 
tage  of,  after  the  reversion  has  been  con- 
veyed away,  to  recover  the  estate  in  eject- 
ment from  the  tenant,  upon  the  several 
demises  of  the  grantor  and  grantee  of 
such  reversion.  Fenn  on  lft«  tsveral  demius 
of  Matlhewt  and  Others  v.  Swuirt^  T.  50  G. 
3.  630 

FRAUDS,  STATUTE  OF, 

See  Gooi>wiLL. 
FRAUDS,  statute  of  20  Car.  2.  o.  3. 

1  If  it  appear  to  have  been  the  understand- 
ing of  the  parties  to  a  contract,  that  it 
was  not  to  be  eompieted  within  a  year, 
though  it  might  be  and  was  in  fact  in  part 
performed  within  that  time,  it  is  within 
the  4th  clause  of  the  statute  of  firauds ; 
and  if  not  in  writing  signed  by  the  party 
to  be  charged,  Sui.  it  cannot  be  enforced 
against  him.  And  his  signature  in  a  book 
intitled  **  Shakespeare  subscribers,  their 
signatures,*'  not  referring  to  a  printed 
proBpeetot  which  contained  the  terms  of 

.  the  eontract>  and  which  was  delivered  at 
the  time  to  the  snhscribers  to  the  Bejddl 
ShdtetpearBy  cannot  be  connected  togeth- 
er, so  as  to  take  the  ease  oat  of  the  stat- 
ute, as  such  connexion  could  only  be  es- 
tabliahed  by  parol  evidence.  SoydM  v. 
DrtMURMid,  E.  49  G.  3.  80 

8  A  contract  by  the  owner  of  a  close  crop- 
ped with  potatoes,  made  on  the  21st  of 
xfooember^  to  sell  to  the  defendant  the  po- 
tatoes at  io  much  a  itok ;  the  defeatait, 


to  get  them  oat  of  the  ground  immediately  ; 
is  not  a  contract  for  any  interest  im  land 
within  the  4th  section  of  the  statute  of 
frauds  ;  but  the  same  as  if  the  potatoes, 
which  bad  done  growing  and  were  to 
be  taken  up  immediately,  had  been  sold 
in  a  warehouse,  from  whence  they  were 
to  be  removed  by  the  defendant.  Parker 
T.  Staniland,  T.  49  G.  3.  17d 

FREIGHT, 
Su  Chartxr-partt. 

1  Freighters  chartered  a  foreign  ship  to 
take  a  cargo  iVom  London  to  St,  Peters- 
htrgh^  and  to  load  a  cargo  there  and  im- 
mediately return  to  London^  paying  so 
much  fVeight  per  ton :  and  it  was  covenan- 
ted that  if  political  or  otfa^r  circumstan- 
ces should  prevent  the  shipping  a  return 
cargo,  or  disehar^g  the  omtroard  eargo^ 
the  freighters  might  detain  the  ship  at 
St.  P.  for  40  running  days ;  and  if  that 
time  elapsed  without  the  outward  cargo 
beine  delivered,  and  consequently  with- 
out the  return  cargo  being  put  on  board, 
the  master  should  be  at  liberty  to  return  to 
London,  and  the  freighters  should  pay  him 
^00/..  immediately  upon  the  arrival  of  the 
ship  at  London.  The  freighters  then  pro- 
cured a  policy  of  insurance,  whereby  the 
underwriters  agreed  to  pay  a  total  loss^  m 
ease  the  ship  was  not  allowed  by  the  Russian 
Government  to  load  a  cargo  at  St.  P.  on  the 
chartered  voyage.  In  fact  the  Russian 
Government,  when  the  ship  arrived  at 
St.  P.,  presuming  that  the  outward  cargo 
was  British,  refused  permission  to  unload  her j 
and  conseqaently  sne  could  not  take  in  a 
Russian  cargo  :  on  which  the  master,  judg- 
ing for  the  best,  proceeded  immediately 
to  Stockholm^  where,  after  disposing  of 
the  outward  cargo  to  disadvantage,  he 
brought  home  a  Swedish  cargo  to  London^ 
and  earned  freight  thereon.     Held, 

1st,  That  the  insurance  was  legal  in  the 
terms  of  it. 

2dly,  That  the  refusal  of  the  Russian  Gov- 
ernment  to  permit  the  ship  to  unload 
her  outward  cargo,  was  in  effect,  and 
within  the  meaning  of  the  contracting  par- 
ties, a  refusal  to  allow  her  to  load  a  car- 
go at  St.  P. ;  and  consequently  that  a  to- 
tal loss  within  the  policy  was  incurred. 

3dty,  That  the  proceeding  directly  from 
St.  P,  to  London  was  not  a  condition 
precedent  to  the  master^s  right  to  recover 
from  the  freishters  the  dead  freight  of 
2500/. ;  but  that  he  was  entitled  to  the 
same,  notwithstanding  the  intermediate 
voyage  to  Stockholm^  under  the  circum- 
stances ;  and  consequently  that  the  freight- 
ers were  entitled  to  recover  the  same  from 
th^  underwriters.    But,     . 

4tlily,  That  as  the  freighters  would  be  en- 
titled to  deduct  fVom  the  sum  payable 
to  the  master  fer  dead  freight  the  amount 
of  the  freight  received  by  htm  on  the  car- 
go ftt>m  Stcdthohn  to  London;  though 
such  intermediate  voyage  were  not  ori- 
ginally contemplated  by  the  oontneting 
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partiei,  bat  wm  undertairen  ^iipon  the 
emergency;  therefore  the  undertakers 
were  entitled  to  make  the  same  deduction 
from  the  total  losa  stipulated  fur  by  the 
policy  in  the  event  which  had  happened ; 
every  contract  of  insurance  being  in  its 
nature  a  contract  of  indemnity.  Fullef  v. 
Stam/ortk,  £.  49  G.  3.  119 

FklENDLY  SOCIETIES. 
It  seems  that  no  society  is  within  the  intent 
and  meaning  of  the  friendly  society  act, 
33  G.  3.  c.  54,  so  as  to  require  the  justices 
in  sessions  to  allow  and  confirm  their 
rules,  dc«.  in  the  manner  therein  provided 
for,  if  it  appear  that  the  general  objects 
of  such  society  are  not  confined  to  the 
charitable  relief  and  maintenance  of  its 
old,  sick,  and  infirm  members,  their  wid- 
ows, and  children.  The  King  v.  Tfu  Jus- 
tices of  Slafordshire^  E.  50  G.  3.  454 

GAME, 
Se*  Wildfowl. 
A  plea  to  an  action  of  trespass,  for  killing 
the  plaintiff's  dog,  cannot  justify  the  act, 
by  stating  that  the  lord  of  the  manor  was 
|iossessed  of  a  close,  and  that  the  defend- 
ant as  his  gamekeeper  killed  the  dog 
when  running  after  bares  in  that  close, 
for  the  preservation  of  the  hares ;  such 
plea  not  even  stating  that  it  was  necessary 
to  kill  the  dog  for  the  preservation  of  the 
hares  ;  nor  stating  that  it  was  the  dog  of 
an  unqualified  person.  Vere  v.  Lard 
Cawdor,  M.  50  Q.^.  372 

GLAMORGAN  CANAL  COM- 
PANY, 
See  Canal,  1. 

GOODWILL. 
A  tenant  having  agreed  with  his  landlady, 
that  if  she  woold  accept  another  for  her 
tenant  in  his  place,  (he  being  restrained 
iW>m  assigning  the  lease  without  her  con* 
sent,)  he  would  pay  her  40/.  out  of  100/. 
which  he  was  to  receive  for  the  goodwill 
if  her  consent  were  obtained ;  and  having 
received  the  100/.  from  the  new  tenant, 
who  was  cognizant  of  this  agreement,  is 
liable  to  the  landlady  in  an  action  for 
money  had  and  received  for  her  use ;  the 
consideration  being  executed,  and  there- 
fore the  case  being  uken  out  of  the  statute 
of  frauds,  as  a  contract  for  an  interest  in 
land.     OfiJUht  t.  Yomig,  T.  50  G.  3.* 

GUARANTEE. 

A  guarantie  by  the  defendant  to  the  plain- 
tiff *•  fbr  any  goods  he  hath  or  may  supply 
fF.  P.  with  to  the  amount  of  100/.,*'  the 
plaintiff  may  declare  as  upon  a  continu- 
ing or  standing  guarantie  to  that  extent, 
fbr  goods  which  may  at  anv  time  have 
been  supplied  to  W,  P.,  until  the  credit 
was  recalled;    although  goeda  to  more 


than  100/.  had  been  before  supplied  and 
paid  for.    Mason  v.  Pritchard,  E.  60  G.  3. 

429 

HIGHWAY. 

1  One  who  is  injured  by  an  obstruction  in  a 
highway,  against  which  he  fell,  cannot 
maintain  an  action  on  the  case  for  the  in- 
jury, if  it  appear  that  he  was  riding  with 
great  violence  and  want  of  ordinary  care, 
without  which  he  might  have  seen  and 
avoided  the  obstruction.  Butterfield  v. 
Forrester,  E.  49  G.  3.  43 

S  To  an  indictment  against  the  inhabitants 
of  a  parish  for  non-repair  of  a  highway 
within  it,  a  plea  stating  that  the  parisli 
was  immemorially  divided  into  seven 
townships,  the  inhabitants  of  which  res- 
pectively were  immemorial Iv  bound  to 
repair  the  highways  within  their  respec- 
tive townships ;  and  that  part  of  the  high- 
way indicted,  was  within  the  township  of 
G.  B.  &c.,  and  that  the  residue,  &c.  was 
within  the  township  of  L.  B.  Ac.  and 
that  the  respective  parts  ought  to  be  re- 
paired by  the  inhabitants  of  the  respective 
townships,  &c.  is  bad ;  without  specifying 
what  part  of  the  highway  lav  within  one 
township,  and  what  part  within  the  other. 
The  King  v.  The  Inhabitants  of  Bridekirky 
T.  49  G.  3.  152 

3  The  owners  of  land  suffering  the  public 
to  have  the  free  passage  of  a  street  in 
London,  though  not  a  thoroughfare,  for 
eight  years,  without  any  impediment, 
such  as  a  bar  shut  at  times  to  denote  the 
limited  dereliction  of  the  soil  for  the  pur- 

Sose,  is  sufficient  for  presuming  a  general 
ereliction  of  it  to  the  public :  and  six 
years  has  been  held  sufficient.  The  2Viis- 
tees  of  the  Rugby  Charity  v.  Merryweather, 
Middlesex'  Sittings^  26th  of  May  1790, 
COT.  Lord  Kenyan,  C.  2.  184 

4  But  if  the  land  had  been  out  in  leaae  all 
the  time,  or  even  for  much  longer,  the 
acquiescence  of  the  tenant  would  not,  it 
seems,  have  bound  the  landlord,  without 
evidence  of  his  knowledge  sufficient  to 
presume  a  grant  from  him.  184 

HIGHWAY-RATE.' 

An  application  under  the  highway  act,  13 
G.  3.  c.  78.  s.  47,  for  a  rate  to  reimburse 
two  inhabitants  of  a  parish  on  whom  « 
fine  for  the  non-repair  of  a  highway  had 
been  levied,  af\er  a  conviction  upon  an 
indictment  against  the  parish  for  non-re- 
pair, ought  to  be  made  within  a  reasona- 
nle  time  aAer  such  levy,  before  any  ma- 
terial change  of  inhabitants :  and  this 
Court  refused  a  mandamus  to  the  justices 
to  make  such  rate  af^er  an  interval  of 
eight  years,  though  applicatious  had  been 
from  time  to  time  made  to  the  magistrates 
below  \h  the  interval,  who  had  declined 
to  make  the  rate,  on  the  ground  that  the 
parish  at  large  had  been  improperly  In- 
dicted and  convicted ;  the  onus  of  repair 
being  thrown  by  immemorial  custom  on 
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an  interior  district ;  and  though  to  lately 
as  the  year  before  this  application  the 
magistrates  bad  ordered  an  account  to  be 
taken  of  the  quantum  expended  upon  the 
repairs  out  of  the  money  levied.  The 
Kme  V.  The  Justket  of  Lancashire,  £.  50 
G.  3.  494 

HUSBAND  AND  WIFE. 

1  A  woman  cannot  give  evidence  of  the 
non-access  of  her  husband  to  bastardise 
her  issue,  though  he  be  dead  at  the  time 
of  her  examination  as  a  witness :  and 
therefore  an  order  of  sessions,  stated  by 
that  Court  to  be  founded  in  part  upon  cre- 
dence given  to  her  testimony  of  that  fact, 
was  quashed.  The  King  y.  The  Jnhabi' 
ianis  of  Kea,  E.  49  G.  Z.  75 

3  A  wi^e  cannot,  as  a  feme  sole,  maintain 
trespass  for  breaking  and  entering  her 
house  and  seizing  goods  in  her  posses- 
sion, by  replying,  in  answer  to  a  plea  of 
coverture,  that  her  husband  had  four 
years  before  deserted  her  and  gone  be- 
yond seas,  without  leaving  her  any  means 
of  support,  and  that  he  had  not  since  re- 
turned nor  been  heard  of  by  her ;  and 
that  during  all  the  time  she  had  lived 
separate  from  him,  and  had  traded  and 
contracted  as  a  sole  trader  and  single  wo- 
man, and  as  such  was  lawfully  possessed, 
&c, ;  the  defendant  rejoining  that  the 
husband  was  a  natural  boro  subject,  &o. 
and  had  not  abjured  the  realm,  or  been 
exiled,  or  banished,  or  religated  there- 
from.   Boggett  V.  Frier,  T.  49  G.  3.    l&O 

INCLOSURE. 
An  indosnre  made  from  the  waste  12  or  13 
years  before,  and  seen  by  the  steward  of 
the  same  lord  from  time  to  time,  without 
objection  made,  may  be  presumed  by  the 
iury  to  have  been  made  by  licence  of  the 
lord :  and  ejectment  cannot  be  brought 
against  the  tenant  as  a  trespasser,  with- 
out previous  notice  to  throw  it  up.  Doe, 
Lessee  of  Foley  y.  Wilson,  E.  49  G.  3.  41 

INDICTMENT, 

See  HiOHWAT,  2.    New  Trial,  1. 

See  CovvicTioN,  5.    Felokt,  or 

Tkkspass,  11.    Pawjibrokkrs. 

Where  the  water  of  the  public  river  Avon 
was  deteriorated  by  means  of  harbour 
works  executed  thereon,  by  which  all 
the  inhabitants  of  Bristol  deriving  their 
water  from  the  river  were  aggrieved,  the 
only  remedy  would  have  been  by  indict- 
ment, (which  was  taken  away  by  the 
Bristol  dock  act,  43  G.  3.  c.  140,}  and  the 
owners  of  a  brewery  whose  brewhouse 
was  before  supplied  with  water  by  pipes 
laid  under  low  water  mark,  not  claiming 
the  use  of  the  water  by  way  of  easement 
to  a  particular  tenement,  were  not  enti- 
tled to  compensation  for  the  special  inju- 
ry under  the  general  words  or  the  act,  a. 


107.    Rez  ▼.  Tke  Directors  qftU  Bristol 
Dock  Company,  T.  50  G.  3.  523 

INQUISITION, 
See  EscBiAT,  Ikqitbst  of. 

INSOLVENT  DEBTOR. 
A  defendant  in  custody  under  a  writ  de 
excommunicato  capiendo,  for  contumacy 
m  not  paying  a  sum  for  alimony,  and 
also  for  costs,  in  the  ecclesiastical  court, 
is  not  entitled  to  his  dischsrge  as  an  insol- 
vent debtor  under  the  stat.  33  G.  3.  c.  5. 
B.  4,  which  extends  only  to  persons  in 
custody  on  such  writ  for  non-payment  of 
costs  and  expenees  only.  Tke  King  ▼. 
Samson,  E.  49  G.  3.  119 

INSURANCE, 

See  Action  on  thb  Cask,  10.    Lifx 

Insurakce.    Votaox. 

1  A  policy  of  insurance  from  Bristol  to 
Monte  Video,  or  other  port  in  the  river 
Plate,  where  the  ship,  afler  arriving  off 
Maldonado  at  the  mouth  of  the  Plate^ 
was  immediately  ordered  off  by  the 
British  commander  there,  (the  enemy 
having  before  gotten  possession  of  every 
other  port  in  the  river;)  will  not  cover 
a  loss  which  happened  to  the  goods  in- 
sored  by  a  peril  or  the  sea  after  the  ship*s 
departure  from  thence  in  her  way  to 
Rio  Janeiro,  which  was  the  nearest 
friendly  port,  and  to  which  she  was 
under  a  necessitv  of  going  for  water 
and  repairs.  Parkin  v.  Tunno,  E.  49  G. 
3.  26 

2  Insurance  on  provisions  "from  London. 
to  HeUingburg,  the  Sound,  Copenhagen^ 
all  or  either;"  which  provisions  were 
intended  for  the  supply  of  the  British 
fleet  and  army  then  engaged  in  the  expe- 
dition against  Copenkagen,  (of  which 
they  were  then  in  possession,  but  were 
about  to  evacuate  it,)  and  were  consign- 
ed to  merchants  there,  and  at  Elsinsnr : 
held  good,  although  in  consequence  of 
expected  hostilities  with  Denmark,  an 
order  of  the  king  in  council  had  issued, 
prohibiting  the  clearing  out  of  any  Brit' 
uk  Bbips  to  a  Danisk  port,  and  a  clear- 
ance was  in  consequence  taken  out  for 
Helsingberg  a  Swedisk  and  neutral  port 
in  the  neighbourhood  of  Denmark ;  the 
adventure  being  legal,  and  not  contraren* 
ing  the  spirit  of  the  order  of  council. 
Atkinson  v.  Abbott,  E.  49  G.  3.  77 

3  A  Britisk  ship  insured  from  fltrU  to  St. 
Petersburgk,  having  sailed  under  convoy 
to  the  Sound,  was  afterwards  stopped  in 
her  course  by  a  king's  ship  in  the  Baltic^ 
from  an  apprehension  of  hostilities,  for 
eleven  days;  and  then  proceeded  to  a 
point  of  rendezvous  for  convoy,  where 
she  waited  seven  dajra  loncer,  and  then 
sailed  under  convoy,  till  the  Kinc's  officer 
received  intelligence  that  a  hostile  embar- 
go was  laid  on  Britisk  ships  at  St.  Peters' 
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hurgh,  when  he  ordered  the  fleet  back  to 
the  place  of  reodeZTous,  from  whence  the 
ship  returned  to  Hull;  held  that  this  loss 
of  the  voyage  was  not  attributable  to  the 
arrest  or  detainment  of  King  a  ^  &^.  but 
immediately  to  the  fear  of  the  hostile  em- 
bargo in  the  port  of  diitination,  and 
therefore  not  within  the  policy ;  though 
if  the  ship  had  not  been  detained  in  the 
first  instance  by  the  king^s  officer,  she 
would  have  arrived  in  time  at  St.  Peters- 
hurgh  to  have  delivered  her  cargo  before 
the  embargo.  Forster  ▼.  Christie^  £.  49 
Geo.  3.  107 

4  Freighters  chartered  a  foreign  ship  to  take 
a  cargo  from  London  to  St.  Petersburgh, 
and  to  load  a  cargo  there  and  immedi- 
ately returned  to  iZndon,  paying  so  much 
freight  per  ton ;  and  it  was  covenanted 
that  if  political  or  other  circumstan- 
ces should  prevent  the  shipping  a  return 
cargo,  or  discharging  the  outward  cargo^ 
the  freighters  might  detain  the  ship  at 
St.  P.  for  40  running  days ;  and  if  that 
time  elapsed  without  the  outward  careo 
being  delivered,  and  consequently  with- 
out the  return  cargo  being  put  on  board, 
the  master  should  be  at  liberty  to  return 
to  London,  and  the  freighter  should  pay 
him  2500Z.  immediately  upon  the  arrival 
of  the  ship  at  London.  The  freighters 
then  procured  a  policy  of  insurance, 
whereby  the  underwriters  agreed  to  pay 
a  total  loss  in  case  the  ship  was  not  aluno- 
ed  by  the  Russian  government  to  load  a 
cargo  at  St.  P.  on  Me  chartered  voyage. 
In  fact  the  Russian  Government,  when 
the  ship  arrived  at  St.  P.j  presuming 
that  the  outward  cargo  was  British,  re- 
fused permission  to  unload  her^  and  con- 
sequently she  could  not  take  in  a  Russian 
cargo  :  on  which  the  master,  judging 
for  the  best,  proceeded  immediately  to 
Stockholm,  whercf  af\er  disposing  of  the 
outward  cargo  to  disadvantage,  he  brought 
home  a  Swedish  cargo  to  London,  and 
earned  freight  thereon.     Held, 

Ist,  That  the  insurance  was  legal  in  the 
terms  of  it. 

2dly,  That  the  refusal  of  the  Russian  Gov- 
ernment to  permit  the  ship  to  unload  her 
outward  cargo  was,  in  effect,  and  within 
the  meaning  of  the  contracting  parties,  a 
refusal  to  allow  her  a  cargo  at  St.  P. ; 
and  consequently  that  a  total  loss  with- 
in the  policy  was  incurred. 

3dly,  That  the  proceeding  directlj  from 
St.  P.  to  London  was  not  a  condition  pre- 
cedent to  the  master's  right  to  recover 
from  the  freighters  the  dead  freight  of 
2500Z.  ;  but  that  he  was  entitled  to  the 
same  notwithstanding  the  intermediate 
voyage  to  Stockholm^  under  the  circum- 
stances; and  consequently  that  the  fireight- 
ers  were  entitled  to  recover  the  same 
from  the  underwriters.    But 

4th ly.  That  as  the  freighters  would  be  enti- 
tled to  deduct  from  the  sum  payable  to 
the  master  for  dead  freisht  the  amount  of 
the  freight  received  by  aim  on  the  cargo 


from  Stockholm  to  London;  thonsh  such 
intermediate  voyage  were  not  onginally 
Contemplated  by  the  contracting  parties, 
but  was  undertaken  upon  the  emergency; 
therefore  the  underwriters  were  entitled 
to  make  the  same  deduction  from  the  total 
loss  stipulated  for  by  the  policy  in  the 
event  which  had  happened  ;  every  con- 
tract of  insurance  being  in  its  nature  a 
contract  of  indemnity.  Puller  v.  Stani- 
forth,  E.  49  G.  3.  119 

5  A  ship  from  Stockholm  to  If ew- York  was 
by  the  course  of  the  voyage  to  touch  at 
ElsineurfoT  convoy,  and  to  pay  the  Sound 
dues :  and  the  owner  of  sheep  on  board 
took  in  a  short  stock  of  provender  for 
them  at  Stockholm,  and  laid  in  the  rest  at 
Eisineur  before  the  Sound  dues  could  be 
paid  :  held  that  the  voyage  not  being 
thereby  delayed  ;  though  the  occurrence 
was  foreseen  and  intended;  the  policy 
was  not  avoided,  but  the  underwriters 
were  liable  for  a  subsequent  loss  of  the 
ship  by  the  perils  of  the  sea.  Cormack 
V.  Gladstone,  T.  49  G.  3.  171 

6  After  a  proclamation  by  the  king  in  coun- 
cil to  detain  and  bring  into  port  all  Dan- 
ish vessels,  a  hired  armed  ship  of  his 
majesty  took  and  carried  into  Lisbon  a 
Danish  vessel,  and  sold  her  cargo  there 
towards  defraying  in  part  the  ezpence  of 
necessary  repairs,  hut  without  the  author- 
ity of  a  Court  of  Admiralty  :  and  afler- 
wards  took  in  a  cargo  on  freight  for  Eng- 
land, and  sailed  on  the  3d  of  Jfovember 
from  Lisbon;  on  which  day  hostilities 
were  declared  against  Denmark  by  ano- 
ther proclamation  uf  the  king  in  council; 
aAer  which  an  insurance  was  made  on 
the  ship  and  freight  by  order  and  on  ac- 
count of  the  captors.  Held  that  n-  state- 
ment in  a  case  reserved,  that  the  insu- 
rance was  on  account  of  the  captors,  pre- 
cluded the  consideration  whether  a  count 
in  the  declaration  could  be  sustained, 
averring  the  interest  to  be-  in  the  crown, 
and  the  insurance  to  be  made  on  account 
of  his  majesty;  and  that  the  captors  had 
no  insurable  interest,  as  they  could  claim 
nothing  of  right,  but  only  exgratia  of  the 
crown  ;  the  Dane  having  been  seized  and 
detained  before  any  declaration  of  war 
against  Denmark,  and  the  captors  having 
no  claim  to  prize  under  the  prize  acts. 
But  as  there  was  no  fraud  in  tne  captors 
in  effecting  the  policy,  nor  any  thing 
illegal  in  the  voyage  or  insurance  ;  held 
that  the  assured  were  entitled  to  recover 
back  the  premium,  which  had  not  been 
paid  into  court.  Routh  v.  Thompson,  T. 
49  G.  3.      ,  207 

7  Where'  a  *  party  insured  to  a  certain 
amount,  in  one  policy,  goods  to  be  there- 
after specified  ;  and  in  the  specification 
afterwards  made  by  him  were  included 
some  goods,  the  exportation  of  which  was 
prohibited  under  pain  of  forfeiting  the 
goods  themselves  and  treble  their  value, 
and  which  also  induced  a  forfeiture  of 
the  ship  ;  the  policy  was  held  to  be  avoid- 
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ed  ia  toto.    Parkin  y.  Diek^  M.  50  G.  3. 

241 

8  A  ship  being  insured  at  and  from  Suri- 
nam^ and  all  or  any  of  the  Wett- India  is- 
lands, to  London }  a  warranty  to  sail  on 
or  before  the  1st  of  August  is  satisfied  by 
the  ship  sailing  from  Surinam.^  her  last 
port  of  loading,  before  the  1st  of  August^ 
and  going  into  Tortolu  on  the  4th  to  seek 
convoy;  though  she  did  not  sail  from 
Tortolay  which  is  one  of  the  Weat-lndia 
islands,  direct  for  London^  till  afterwards. 
Wrigkt  V.  Shigntr,  M.  50  G.  3.  247 

9  As  to  what  shall  be  deemed  one  entire 
and  distinct  voyage,  see  Livebfool  Dock 
Duty,  1. 

10  A  prize  taken  by  the  navy  and  army 
conjointly  is  insurable,  on  account  of  the 
interest  of  the  captors,  under  the  stat.  45 
6.  3.  c.  72.  s.  3,  which  grants  the  prize 
ao  taken  to  the  conjoint  captors  after  con- 
demnation, subject  only  to  the  apportion- 
ment of  the  crown  as  to  the  respective 
shares.  Stirling  Bart,  y .  Vaughan,  M.  50 
G.  3.  294 

11  The  plaintiff  having  shipped  goods  on 
an  adventure  to  St,  Pettrslmrgh  on  board 
a  vessel  chartered  for  the  purpose,  made 
insurance  on  ship  and  goods  in  the  com- 
mon printed  form,  in  blank;  and  by  a 
written  memorandum  in  the  policy  **  the 
underwriters  agreed  to  pay  a  total  loss  in 
case  the  ship  Ann  should  not  lA  aHowed 
by  the  Russian  government  to  discharge 
her  cargo  at  St,  P.,  on  which  voyage  the 
vessel  had  then  sailed  chartered  by  the 
plaintiffs."  Held,  that  the  insured  were 
entitled  to  i«cover  upon  this  policy,  upon 
an  allegation  that  the  vessel  on  her  arri- 
val at  St.  P,  was  not  allowed  by  the  Rus- 
sian government  to  discharge  her  cargo, 
but  was  obliged  to  return  back  with  it,  Iff 
which  the  value  of  the  cargo  teas  reduced 
below  the  amount  of  the  invoice  priee^  to- 
gether with  the  charges  paid  thereon^  and 
the  premiums  of  insurance^  dltc.  Puller 
y.  G/ov«r,  H. 50  G.  3.  382 

12  An  insurance  on  goods  shipped  on  a  cer- 
tain voyage  is  not  avoided  by  the  ship, 
while  lyiug  in  a  roadsted  at  anchor  under 
orders  of  the  convoy,  and  after  a  signal 
to  prepare  for  sailing,  and  about  the  time 
when  the  signal  for  weighing  was  made, 
taking  in  other  goods  on  board  ;  by  which 
it  was  found  that  no  delay  was  occasion- 
ed, and  that  the  ship  got  under  weigh  as 
aoon  as  she  could  otherwise  have  done. 
Laroehe  v.  Oswin,  H.  aO  G.  3.  386 

13  A  licence  to  export  goods  to  certain  places 
within  the  influence  of  the  enemy  in- 
terdicted to  British  commerce,  granted  to 
H,  JV.  on  behalf  of  himself  and  other 
British  merchants,  &c.  is  sufficient  to  lo- 
calize an  insurance  on  such  adventure,  if 
jt  appear  that  H.  JV.  was  the  agent  em- 
ployed by  the  British  merchants  really 
interested  in  it  to  get  the  licence,  though 
he  had  no  property  in  the  goods  himself. 
RawUnsonana  OtAersy,Jansonf  £.  50  G. 
3.  427 


14  An  insurance  having  been  made  on  goodsy 
at  and  from  a  port  in  Russia  to  London^ 
by  an  agent  residing  here  for  a  Russiam 
subject  abroad ;  which  insurance  was  in 
fact  made  after  the  commencement  of 
hostilities  by  Russia  against  this  country* 
but  before  the  knowledge  of  it  here,  and 
after  the  ship  had  sailed,  and  been  seized 
sind  confiscated :  held  that  the  policy  was 
void  in  its  inception ;  but  that  the  agent 
of  the  assured  was  entitled  to  a  return  of 
the  premium  paid  under  ignorance  of  the 
fact  of  such  hostilities.  Oom  and  Others 
v.  Bruce,  £.  50  G.  3.  428 

15  A  ship  was  insured  from  Zondon  to  any 
port  or  ports  in  the  river  Plate,  until  her 
arrival  at  her  last  port  of  discharge  in 
that  river  :  and  the  master,  intending  to 
discharge  her  cargo  at  Buenos  A.}fTt»^  pass- 
ed Maldonado;  but  hearing  that  Buenos 
Affres  was  then  in  the  hands  of  the  ene- 
my, he  went  to  Monte  Video,  with  intent 
to  make  a  complete  discharge,  if  the  mar- 
ket were  favourable ;  but  after  discharging 
a  part,  and  not  finding  the  market  there  so 
Xavourahle  as  he  expected,  he  had  not 
abandoned  his  original  intention  of  going 
to  Buenos  Ayres,  if  it  should  afterwards 
be  practicable  i  but  while  he  was  still  dis- 
charging part  of  his  cargo  at  Monte  Video 
a  loss  happened  by  a  peril  of  the  sea : 
held,  that  as  Buenos  Ayres,to  which  other 
port  only  in  the  Plate  he  had  contemplat- 
ed towgo,  was  at  the  time  of  his  arrival  in 
the  Plate  (and  in  fact  continued  up  to  the 
time  of  the  loss)  in  the  hands  of  the  ene- 
my, so  that  he  could  not  legally  ao  there, 
Monte  Video  must  be  taken  to  be  the  ship's 
last  port  of  discharge,  and  that  on  her  ar- 
rival there  the  policy  was  discharged. 
Bronm  v.  Vigne,  £.  50  G.  3,  455 

16  As  the  king  cannot  licence  the  importa- 
tion of  enemy *s  property,  the  produce  of 
a  foreign  country,  into  tnis  realm  in  neu- 
tral vessels  contrary  to  the  navigation 
laws,  a  licence  in  fact  granted  for  such 
purpose  will  not  legalize  an  insurance 
upon  the  property  so  imported.  And  if 
a  policy  be  naade  upon  the  supposed  effi- 
cacy of  such  a  licence,  for  the  purpose  of 
covering  the  imporution  of  'British  as 
well  as  enemy*Sy  property  in  that  manner 
(the  former  of  which  is  legalized  by  the 
Stat.  43  G.  3.  c.  153.  s.  15,  16,  and  45  G. 
3.  c.  34,)  the  underwriters  cannot  at  any 
rate  recover  the  premiums  for  more  than 
the  amount  of  the  British  interest  insur- 
ed ;  the  assured  not  resisting  their  claim 
to  that  extent.  Shifner  v.  Gordon  and 
Another,  £.  50  G.  3.  461 

17  In  another  case,  where  a  licence  was 
granted  to  cover  a  British  adventure  out 
and  home  to  and  from  the  Spanish  Somh 
American  colonies,  upon  condition  that 
the  licensee  should  export  a  certain  pro- 
portion of  British  manufactures  for  the 
voyage  out ;  and  it  afterwards  appeared 
that  the  greatest  part  of  the  outfit  was 
made  up  of  ^anish  goods,  and  only  a  very 
small  quantity,  merely  nominal,  of  Brit- 
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ish  manafactares ;  thia  wai  deemed  to  be 
colourable  and  in  fraud  of  tbe  licence, 
and  therefore  did  not  protect  an  insurance 
thereon.  Gw^don  y.  Vaugkan^  £.  49  G.  3. 
B.  R.  cited,  ib.  464 

18  Where  an  assured,  a  British  merchant, 
in  an  action  on  a  policy  of  insarance  on 
goods  bound  to  an  enemy's  port  io  HoU 
land^  sought  to  protect  the  adventure  un- 
der the  king's  licence  to  trade  with  the 
enemy,  it  was  not  sufficient  to  give  in  evi- 
dence at  the  trial,  and  to  prove  his  pos- 
session in  fact  before  the  voyage  com- 
menced of,  a  general  licence,  dated  three 
months  before,  licensing  six  neutral  vessels^ 
under  certain  neutral  flags  to  pass  unmo- 
lested to  or  from  anypwt  of  Holland, /nm 
or  to  any  port  of  this  kingdom^  with  certain 
goods  ^including  the  godds  injured ;) 
which  licence  wa^  directed  to  R.  S.  and 
other  British  merchants ;  with  a  condition 
annexed,  that  they  should  cause  the 
licence  to  be  delivered  up  to  them  or 
their  agents  when  the  ship  should  enter 
any  port  of  this  kingdom ;  without  also 
giving  probable  evidence  to  account  for 
his  possession  of  tbe  licence,  and  to  shew 
that  his  user  of  it  was  lawful;  as  by  shew- 
ing from  whom  and  when  he  received  it, 
and  thereby  connecting  his  own  particu- 
lar adventure  with  such  general  licence. 
Barlom  v.  M'Intosh,  E.  50  G.  3.  468 

19  Goods  insured  upon  a  valued  policy  hav- 
ing been  seized,  confiscated  and  sold,  by 
order  of  the  enemy's  government,  on 
their  own  account,  but  the  necessary  doc- 
uments to  verify  the  loss  not  having  ar- 
rived here  ;  the  underwriters  on  applica- 
tion to  pay  tiieir  subscriptions  agreed  to 
adjust  and  pay  immediately  50^  per  cent. 
on  account ;  but  no  abandonment  was  made 
by  the  assured ;  and  in  the  mean  time  the 
foreign  consignees  of  the  goods,  in  conse- 
quence of  remonstrances  to  the  enemy's 
government,  obtained  a  restoration  of  W/ 
the  proceeds  of  tbe  goods  which  had 
been  so  seized  and  sold;  which  half 
amounted  to  more  than  the  whole  sum  at 
which  they  were  valued  in  the  policy ; 
yet  heldy  that  the  underwriters  were  not 
entitled  to  recover  back  the  50/.  per  cent, 
thejr  had  paid  on  account;  the  assured 
having  in  fact  sustained  a  loss  of  half  his 
goods,  for  which  he  was  no  more  than  in- 
demnified by  the  50/.  per  cent,  he  had 
received ;  and  there  having  been  no  aban- 
donment to  tbe  underwriters;  and  the 
superior  value  of  the  other  half  of  the 
proceeds  arising  from  the  benefit  of  the 
market,  in  which  the  underwriters  had  no 
concern.     Tunno  v.  Edwards^  T.  50  G.  3. 

551 
90  Where  a  ship  was  chartered  to  take  a  car- 
go of  lead  from  London  to  St,  Fetershurgh^ 
and  there  immediately  receive  a  return 
cargo  from  the  freighter's  agent,  and  bring 
it  to  London  ;  with  a  proviso,  that  if  politi- 
cal circumsunces  should  prevent  a  return 
cargo  from  being  loaded,  the  master, 
after  waiting  at  St,  F*  40  ranning  days, 
Vol.  VI.  85 


without  the  outward  cargo  belnr  unload- 
ed, and  consequently  without  the  return 
cargo  being  loaded,  should  be  at  liberty 
to  return  to  London  or  any  port  in  Eng^ 
land :  and  the  ship  not  having  been  per- 
mitted to  unload  at  St.  P.  by  the  Russian 

s  government,  tbe  master,  after  waiting 
there  the  40  running  days,  loaded  a  return 
cargo /af  his  own  benefit  upon  the  outward 
cargo,  both  of  which  he  brought  home, 
and  earned  new^  freight  on  the  fwmeward 
cargo  ;  which  freight  was  adjudged  to  him 
by  the  judgment  of  the  court  of  C.  B.  in 
an  action  between  him  and  the  freighters, 
over  and  above  the  dead  freight  stipulat- 
ed to  be  paid  by  the  charter-party ;  held 
that  the  freighters  were  entitled  to  recov- 
er tbe  whole  of  such  dead  freight  from 
the  underwriters  upon  a  policy  of  insur- 
ance, whereby  they  agreed  to  pay  a  loss  m 
ease  the  master  should  not  be  allowed  by  the 
Russian  government  to  unload  the  outward 
cargo  at  St.  P. ;  the  vessel  having  sailed  char- 
tered  by  the  freighters  on  a  voyage  from  Lon- 
don 10  St.  P.  and  back:  and  that  the  nn- 
derwritera  were  not  entitled  to  deduct 
such  returned  freight  earned  by  the  master 
on  his  own  account,  and  adjudged  to  him 
by  C.  B. :  they  having  agreed  with  the 
assured  pending  this  action,  and  pending 
the  action  in  C.  B.  that  in  case  the  plain- 
tiffs ^to  whom  they  bad  paid  a  per  cen- 
tage  loss)  should  not  he  able  to  obtain  so 
large  an  allowance  as  the  full  return 
freight  paid  to  the  master,  ^reaMii  of  any 
demurrages  or  expenees  being  allowed  against 
the  said  freight^  the  difference  should  be 
paid  by  tbe  underwriters  by  further  per 
centage,  whether  tbe  same  were  settled 
between  the  plaintiffs  and  the  master  of 
the  ship  by  arbitration,  or  by  legal  decision. 
Puller  and  Another  r.  Halliday,  T.  50 
G.  3.  554 

21  The  broker  effecting  a  policy,  being  the 
common  agent  of  the  assurecl  and  of  the 
underwriter,  while  the  premium  remains 
in  his  hands  for  the  one  party,  and  the 
policy  for  the  other ;  and  having  received 
notice  of  events  which  entitled  the  as- 
sured to  a  return  of  premium  before  ac- 
tion brought  by  the  underwriter  to  recover 
the  full  premium ;  is  authorized  to  deduct 
such  return,  and  only  to  pay  over  the 
difference  to  the  underwriter.  Shee  v. 
Clarkson,  T.  50  G.  3.  560 

23  The  rule  for  estimating  any  loss  of  goods 
insured  by  an  open  policy  is  to  take  the 
invoice  price  at  the  loading  port,  together 
with  the  premium  of  insurance  and  com- 
mission, as  the  basis  of  the  calculation  of 
the  value  of  the  goods;  and  the  rule  for 
estimating  a  partial  loss  in  the  like  case 
is  (the  same  as  upon  a  valued  policy,)  by 
taking  the  proportional  difference  be- 
tween the  selling  price  of  the  sound,  and 
that  of  the  damaged  part  of  the  goods, 
at  the  port  of  delivery,  and  applying  that 
proportion,  (be  it  a  half,  a  quarter,  an 
eighth,  &c.)  with  reference  to  such  esti- 
mated Talue  at  tbe  loading  port,  to  the 
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damaged  portion  of  tho  goods.     Usfur  v, 
NoMe,  T.  50  G.  3.  619 

/  23  Ad  American  ship  insured  from  New  York 
to  Lo*dM^  warranted  free  from  Awteriea» 
coodem  nation  ^having,  for  the  purpose  of 
eluding  her  national  embargo,  slipped 
away  in  the  night,  was  by  force  of  the 
ice,  wind  and  tide,  driven  on  abore, 
where  she  sustained  partial  damage,  but 
was  seized  the  neat  day,  and  afterwards 
with  great  difficulty  and  expence  got  off 
and  finally  condemned  by  the  American 

government  for  breach  of  the  embargo  : 
eld,  that  as  there  was  ultimately  a  total 
loss  by  n  peril  excepted  out  of  the  policy, 
the  insured  could  neither  recover  for  a 
total  loss,  nor  for  any  prerious  partial  loss 
arising  from  the  stranding,  &c.  which  in 
the  event  became  wholly  immaterial  to 
the  assured :  aliter,  in  case  of  actual  dis- 
bursements made  for  repair  of  damage 
occasioned  by  sea  perils  .before  the  total 
loss,  which  appear  to  be  covered  by  the 
general  authority  given  to  the  assared  to 
^  labour  and  travail,  Slc.  for  the  defence, 
^*  safeguard  and  recovery  of  the  property 
^  insured."    Ziots  ▼.  JansoHj  T.  50  G.  3. 


INTEREST. 
Though  an  agreement  for  the  sale  of  goods, 
which  were  afterwards  delivered,  gave  a 
certain  day  of  payment  for  the  price,  in- 
terest does  not  run  upon  the  sum  due 
fVom  that  day.  Oordim  ▼.  Swan,  E.  50 
G.  3.  517 

JOINDER  IN  ACTION, 
Su  Action  on  thb  Cask,  10^ 

JOINT   TENANTS    AND    TEN- 
ANTS  IN  COMMON, 

See  EiscTMBRT,  8. 

JOINT  TENANTS  AND  TENANTS  IN 
COMMON. 

1  Where  one  devises  land  to  five  trusteeato 
sell  and  apply  the  money  to  certain  uses, 
and  afterwards  makes  the  same  persons 
his  executors ;  they  do  not  take  toe  land 
as  exuutors,  but  as  devisees  in  tntst  and  joint 
tenqnts.  And  at  any  rate  the  case  is  not 
helped  by  the  stat.  21  H.  8.  c.  4.  so  as  to 
pass  the  whole  estate  upon  production  of 
a  conveyance  purporting  to  be  executed 
by  the  five,  but  the  execution  of  which 
by  three  only  could  be  proved.  But 
taking  it  to  be  a  conveyance  by  tbe  three 
only,  it  would  sever  the  joint  tenancy^ 
and  convey  3-5ths  of  the  estate,  to  be 
held  in  common  with  the  two  remaining 
parts.  JOenne,  Lusee  of  Bomyer  v.  Jndgt^ 
T.  49  G.  3.  144 

2  In  ejectment  brought  upon  the  joint 
demise  of  several  trustees  of  a  char- 
ity, it  is  not  enough  for  the  defendant, 
who  had  paid  one  entire  rent  to  the  com- 
mon elera  of  the  tr«stees,  to  shew  that 


the  trustees  were  appointed  at  different 
times,  as  evidence  that  they  were  ten- 
anta  in  common ;  for  as  against  their 
tenant,  his  payment  of  the  entire  rent 
to  the  common  agent  of  all  is,  at  all 
events,  sufficient  to  support  the  joint 
demise,  without  mailing  it  necessary  for 
them  to  shew  their  title  more  precisely. 
Doe  d.  CUrke  and  Oikero  t.  Grout,  E. 
GO  G.  3.  426 

JUDGE  S  ORDER. 
A  fudge's  order,  **  that  upon  payment  of 
debt  and  costs  by  a  certain  aay  all  pro- 
ceedings should  be  stayed,'*  is  only  eomdi- 
Honal  on  the  defendant.  Fricker  v.  East- 
man, T.  49  G.  3.  159 

.     JUDGMENT. 

See  Bankropt,  1.  Forvion  Judgvznt, 
Plbading,  8. 
The  plaintiffs,  a  frenchman  and  a  Swiss^ 
carrying  on  trade  at  Lisbon  under  the 
name  of  tbe  defendant,  a  Portuguese^ 
shipped  a  cargo  from  thence  for  a  port  of 
France  ;  which  cargo  being  captured  by  a 
British  cruizer,  and  libelled  for  condem- 
nation in  the  conrt  of  Admiralty,  as 
French  and  enemy's  property,  was  ordered 
to  be  restored  to  the  defendant,  on  his 
putting  in  and  establishing,  with  the 
plaintiff's  privity  and  consent,  a  claim  to 
It  as   his  own   property:  held   that  the 

Slaintiffs  were,  by  thus  colluding  with 
efendant  to  withdraw  from  the  Admi- 
ralty the  decision  of  the  true  question  by 
.  establishing  a  false  fact,  estopped  from 
maintaining  an  action  for  money  had  and 
received  against  the  defendant  for  the 
proceeds,  by  shewing  the  true  fact,  that 
the  property  was  their  own,  and  that  the 
defendant  was  their  agent.  De  Metton 
and  Another  v.DeMelle.E,  50  G.  2.    433 

JURISDICTION, 
See  CoNusANCK.  Judgment.  , 
By  the  act  for  making  and  maintaining  the 
Glamorganshire  canal,  power  is  given  to 
the  canal  company  to  make  all  such 
works  as  they  shall  think  necessary 
and  proper  for  "effecting,  completing, 
"  maintaining,  improving,  and  naing  the 
*'  canal,  and  other  works ;"  and  the  com- 
pany were  required  to  lay  before  the  ses- 
sions an  account  of  tbe  sums  expended 
in  making  and  completing  the  canal,  up 
to  the  time  of  its  completion ;  and  after 
that,  an  annmal  aceount  of  the  rates  col- 
lected, and  of  the  charges  and  expenses  of 
supporting,  maintaining,  and  using  the  navi- 
gation and  its  works :  and  the  sessions  are 
authorized,  tn  caae  it  appears  to  them  that 
the  olear  profits  exceed  the  percentage 
limited  by  the  act  on  the  sums  mentioned 
in  tbe  first  account  to  have  been  expend- 
ed by  the  company  ^i.  e.  in  malung  and 
completing  the  canal  and  ita  works,)  to 
reduee  ihe  eaiiel  ratei ;  held  that  the  mw- 
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Bioni,  even  eAer  the  period  fixed  for  the 
complelion  of  the  canal,  and  after  the 
first  account  delivered  of  the  capital  ex- 
pended in  the  undertaking,  and  on  which 
the  dividends  were  to  be  calculated,  were 
not  authorized  to  reject  charges  and  ex- 
pencea,  stated  in  the  annual  account  of 
disbursements,  for  new  works,  such  as  a 
reservoir  and  steam  engine,  which  the 
company  deemed  necessary,  and  proved 
by  evidence  to  have  been  erected /or  the 
support  and  imprtntw^ent  of  the  original  line 
of  canal,  and  for  the  better  supplying  it  fuith 
water  in  dry  seasons.  Though  it  seems 
that  if  the  new  works  had  been  shewn  to 
be  merely  colourable,  and  erected  for  pur- 
poses collateral  to  the  navigation  autho- 
rized by  the  act  of  parliament,  such 
charges  would  have  been  rightly  rejected 
by  the  sessions.  The  King  v.  Tfie  GUt' 
morganshire  Canal  Company,  H.  50  G.  3. 

397 
JURY. 

1  The  son  of  a  juryman  summoned  and  re- 
turned, having  answered  to  his  father's 
name  when  called  on  the  panel,  and 
served  as  one  of  the  jury  on  the  trial  of 
a  cause,  is  not  of  itself  a  sufficient  ground 
for  setting  aside  the  verdict  as  for  a  mis- 
trial.   HUl  V.  Yates,  £.  50  G.  3.  430 

2  So  eVen  upon  the  trial  of  a  capital  felony, 
it  is  a  mere  matter  of  eballenge,  and  after 
verdict  cannot  be  taken  advantage  of  by 
the  convict  as  a  mistrial.  Curry's  case,  at 
Newcastle,  in  1783,  cited  ib.  431 

JUSTICE  OF   PEACE. 

1  The  Stat.  43  G.  3.  c.  141,  does  in  no  in- 
stance extend  to  protect  justices  of  peace 
in  the  execution  of  their  office  against  ac- 
tions for  acta  of  trespass  or  imprisonment, 
unless  done  on  account  of  some  convic- 
tion made  by  them  of  the  plaintiffs  in 
such  actions  by  virtue  of  any  statute,  &c. 
Massey  v.  Johnson,  H.  50  G.  3.  357 

2  But  whether  certain  proceedings  al- 
leged by  the  plaintiflf  to  have  been  set 
on  foot  against  him  by  the  defendant,  a 
justice  of  the  peace,  ex  mere  rootu,  with- 
out any  information  laid  on  oath  before 
hiro,  (though  falsely  alleged  to  be  on  the 
information  on  oath  of  J.  S.,)  on  which 
the  plaintiflf  was  taken  and  imprisoned, 
were  a  conviction  within  the  meaning  of 
the  act ;  so  that  the  plaintiflf  was  there- 
by confined  to  seek  redress  by  an  action 
on  the  case  framed  as  the  act  directs; 
the  court  would  not  inquire  of  on  affida- 
vit, bat  sent  the  case  to  a  new  trial  to 
have  the  fact  of  such  conviction  ascer- 
tained. And  it  appearing  on  a  second 
trial,  that  an  information  on  the  oath  of 
7.  O.  on  a  charge  of  vagrancy  against  the 
plaintiff,  was  laid  before  the  magistrate 
on  a  certain  day,  when  the  plaintiff  was 
examined  and  heard  upon  that  charge, 
and  that  the  magistrate  then  made  ont  a 
warrant  of  commitment  until  the  next 
•essions ;  in  which  warrant  it  was  wrong- 


ly aUted  that  the  plattttiff  bad  been 
cfaarced  on  the  oath  of  7.  8.,  (who  nega- 
tived, having  made  any  such  oath ;)  but 
which  allegation  it  was  held  might  be 
rejeeted  as  aurplaaage;  and  after warda 
drew  up  a  conviction  dated  on  the  same 
day,  but  not  exhibited  till  a  month  after- 
wards at  the  aeasions :  held  that  this  was 
aufficient  evidence  of  a  conviction  con- 
nected with  the  imprisonment,  however 
informally  soch  conviotion,  or  warrant  of 
eommitment  operating  as  a  conviction, 
were  drawn  op ;  and,  therefore,  that  at 
all  events  the  magistrate  was  protected 
against  this  action  of  trespass.  Massey 
T.  Johnson,  H.  50  G.  3.  357 

S  The  magiatrate  is  liable  to  answer  in  an 
action  for  auch  part  of  an  imprisonment 
suffered  under  his  warrant  as  was  within 
six  calendar  months  before  the  action 
commenced  against  him.  ib, 

JONG'S  WAITERS  IN  THE  FORT  OF 

LONDON. 

See  Orricx,  1. 

LANDLORD  AND  TENANT. 

See  Ejectment,  8, 9.    Fine,  3;    on  For- 
feiture, 1.    Lease.    Power. 
See  Distress,  1.    Waste,  1. 

1  An  undertenant,  whose  goods  were  dis- 
trained and  sold  by  the  original  landlord 
for  rent  due  from  his  immediate  tenant, 
cannot  maintain  an  action  for  money  paid 
to  the  use  of  the  latter;  for  iromeaiately 
on  the  sale  under  the  distress,  the  moner 
paid  by  the  purchaser  vested  in  the  land- 
lord in  satisfaction  of  the  rent,  and  never 
was  the  money  of  the  undertenant.  Moore 
T.  Pyrke,  E.  49.  G.  3.  40 

2  An  inclosure  made  by  a  copyholder  from 
the  lord's  waste,  12  or  13  years  before, 
and  seen  by  the  steward  of  the  same  lord 
from  time  to  time,  without  objection 
made,  may  be  presumed  by  the  jury  to 
have  been  made  by  licence  of  the  lord ; 
and  if  presnmed,  ejectment  does  not  lie 
against  the  tenant  as  a  trespasser,  with- 
out previous  notice  to  throw  it  up.  Doe, 
Lessee  of  Foley  v.  mUon,  E.  49  G.  3.  41 

3  One  being  in  possession  of  premises  as 
tenant  from  year  to  year  under  an  agree- 
ment for  a  lease  of  14  years,  and  the 
rent  being  in  arrear,  enters  into  an  inden- 
ture with  his  landlords,  whereby,  recit- 
ing such  tenancy  and  arrears  of  rent 
accrued,  and  that  he  had  agreed  to  quit 
and  to  deliver  up  the  premises  to  theni, 
and  that  a  valuation  should  be  made  of 
his  effects  on  the  premises  by  two' indif- 
ferent persons,  to  be  chosen,  A.c.  and 
that  the  same  should  in  the  mean  time 
be  assigned  and  delivered  up  to  a  trustee 
for  the  landlords ;  the  deed  assigned  his 
effects  on  the  premises  to  such  trustee, 
in  trust  to  have  the  valuation  made,  and 
out  of  the  amount  to  retain  the  arrears 
of  rent,  and  pay  the  residue  to  the  te- 
nant; held  that  the  tenant  not  having  in 
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fact  quitted  tbe  poBsessioDi  Dor  any  yh\- 
uation  having  bean  made  of  his  eneota  ; 
Buch  agreement  to  quit,  &c.  being  condi- 
tionai,  and  the  condition  not  perform- 
ed, nor  the  agreement  in  any  manner 
acted  upon,  did  not  operate  as  a  surren- 
der of  tbe  tenant's  legal  term  from  year 
to  year,'  and,  consequently,  .  that  the 
right  of  tbe  landlords  to  distrain  for  the 
arrears  of  xent  continued  after  six  months 
from  the  making  of  the  indenture.  Coup- 
land  and  jSnother^  Jissignee  of  Leedham 
a  Bankrupt  ▼.  Maynard,  H.  50  G.  3.  387 
4  A  tenant  having  agreed  with  his  land- 
lady, that  if  she  would  accept  another 
for  her  tenaut  in  his  plaec,  (he  being 
restraioed  from  assigning  the  lease  with- 
out her  consent,)  he  would  pay  her  40/. 
out  of  100/.  which  he  was  to  receive  for 
the  good-will  if  her  consent  were  obtain- 
ed ;  and  having  received  the  100/.  from 
the  new  tenant,  who  was  cognizant  of 
this  Bgreement,  is  liable  to  the  landlady 
in  an  action  for  mone^  had  and  received 
for  her  use  ;  the  consideration  being  exe- 
cuted, and  therefore  the  case  being  taken 
out  of  the  statute  of  frauds,  as  a  contract 
for  an  interest  in  land.  Griffith  v.  Young j 
T.  50  G.  3.  5§2 

LATH,  INHABITANTS  OF. 
See   Smuggliiio. 

LEASE. 

See  PowtR,  3,  4.    Dxvisx,  22. 

1  A  lease  of  lands  by  deed,  since  tbe  new 
stile,  to  hold  from  the  feast  of  St.  Mich- 
ae/,  must  be  taken  to  mean  from  JVew 
Michaelmas,  and  cannot  be  shewn  by  ex- 
trinsic evidence  to  refer  to  a  holding  from 
Old  Michaelmas  :  and  a  notice  to  quit  at 
Old  Michaelmas,  though  given  half  a 
year  before  J{ew  Michaelmas,  is  bad. 
Doe,  Lessee  of  Spicer  v.  Lea,  T.  49  G.  3. 

156 

2  An  instrument  containing  words  of  pre- 
sent demise  will  operate  as  a  lease,  if 
such  appear  to  be  the  intention  of  the 
parties,  though  it  contain  a  clause  for  a 
future  lease  or  leases ;  as  where  the  one 
thereby  agrees  to  let  and  the  other  agrees 
to  take  land  for  61  years  at  a  certain  rent 
for  building,  and  the  tenant  agreed  to  lay 
out  2000/.  within  four  years  in  building 
five  or  more  houses;  and  when  five 
houses  were  covered  in,  the  landlord 
agreed  to  srant  a  lease  or  leases  ;  (which 
might  be  ror  the  more  'convenient  under- 
letting or  assignment  of  the  lease  or 
leases :)  but  this  a^eement  was  to  be 
considered  binding  till  one  fully  prepared 
could  be  produced,  Poole  v.  BaUley,  H. 
50  G.  3.  402 

3  A  proviso  in  a  lease  for  21  years,  that  if 
eitner  of  tbe  parties  shall  be  desirous  to 
determine  it  in  7  or  14  years,  it  shall  be 
lawful  for  either  of  them,  his  executors  or 
administrators,  so  to  do,  upon  11  months' 
notice  to  the  other  of  them,  his  hetrSf 


executors^  or  administrators,  extends,  by 
reasonable  intendment,  to  the  demsee  of 
the  lessor,  who  was  entitled  to  the  rent 
and  reversion.  Roe  d,  Bamford  ▼.  Hey- 
ley,  T.  50  G.  3.  539 

LICENCE,  eoidtnce  of,  oee  Tkxspass,  7. 

LICENCE  TO  TRADE  WITH  ENEMY. 
See  Insvraivck,  13, 16, 17, 18. 

LIFE  INSURANCE. 
Where  one,  af  a  member  of  a  life  insurance 
society  for  the  benefit  pf  widows  and 
female  relations,  entered  into  a  policy  o€ 
assurance  with  the  society  for  a  certain 
annuity  to  his  widow  after  his  death,  in 
consideration  of  a  quarterly  premium 
to  be  paid  to  the  society  during  his  Ufa  ; 
and  the  society  covenanted  to  him  and 
and  his  executors,  Slc,  that  if  he  should 
pay  to  their  clerk  the  quarterly  premi- 
ums, on  the  quarter-days,  dicrin^  his  life^ 
and  if  he  should  also  pay  his  proportion 
of  contributions  which  the  mefMers  of 
the  society  should,  during  his  life,  be 
called  to  make,  in  order  to  supply  any 
deficiencies  in  their  funds ;  then,  on  due 
proof  of  his  death,  the  society  engaged 
to  pay  the  annuity  to  his  widow ;  and 
by  the  rules  of  the  society,  if  any  mem- 
ber neglected  to  pay  up  the  quarterly  pre- 
miums fur  15  days  after  they  were  dtie, 
the  policy  was  declared  to  be  Toid,  un- 
less the  member  (continuing  in  as  good 
health  as  when  the  policy  expired,)  paid 
up  the  arrears  witnin  six  months,  and 
5s.  per  month  extra :  held  that  a  mem- 
ber insuring,  having  died,  leaving  a  quar- 
terly payment  over  due  at  the  time  of 
bis  death,  the  policy  expired :  and  that 
a  tender  of  the  sum  by  the^  member's 
executor,  though  made  within  15  days 
after  it  became  due,  did  not  satisfy  the 
requisition  of  the  policy  and  the  rulea  of 
the  society,  whicn  required  such  pay- 
ment to  be  made  by  the  member  in  his 
UfetimCy  continuing  in  as  good  health  as 
when  the  policy  expired.  Want  and  An- 
other, Executors,  ^.  v.  Blunt,  H.  50  G. 
3.  410 

LIGHTHOUSE. 
See  Poor's  Rate,  2,  3. 

LIGHTS. 

Where  lights  had  been  put  out  and  enjoyed 
without  interruption  for  above  20  years, 
during  the  occupation  of  the  opposite 
premises  by  a  tenant :  that  will  not  con- 
clude the  landlord  of  such  opposite  prem- 
ises, without  evidence  of  his  knowledge 
of  the  fact ;  which  is  the  foundation  of 
presuming  a  grant  against  him ;  and  con- 
sequently will  not  conclude  a  succeeding 
tenant,  who  was  in  possession  under  such 
landlord,  from  building  up  against  such 
encroaching  lights.  Daniel  r,  Jforth,T. 
49  G.  3.  183 
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LIMITATION^  STATUES  OF. 

A  possessioti  of  crown  land  commencing  at 
least  55  years  ago  by  encroachment  on 
the  crown,  in  the  time  of  the  lessor  of  the 
plaintiff's  father,  maintained  by  the  father 
till  his  death  19  years  ago,  and  afterwards 
continued  for  two  years  by  his  widow, 
when  the  defendant  obtained  the  posses- 
sion would  be  sufficient  evidence  for  the 
jury  to  presume  a  grant  from  the  crown 
to  the  lessor's  father,  if  the  crown  were 
capable  of  making  such  a  grant,  in  order 
to  support  a  demise  in  ejectment  from  the 
eldest  son  and  heir  of  such  first  possessor, 
against  the  defendant,  who  had  no  appa- 
rent title,  and  whose  possession  was  not 
defended  by  the  crown,  nor  found  to  be 
by  license  ixom  it. 

But  it  appearing  upon  a  secojnd  trial,  that 
by  the  stat.  20  Car.  2.  c.  3.  all  future  granU 
of  land  by  the  crown  in  the  forest  of 
Dean^  within  which  the  land  in  question 
lay,  were  avoided,  and  consequently  no 
presumption  could  be  made  of  a  valid 
grant  ;  the  lessor  of  the  plaintiff,  who 
can  only  recover  in  ejectment  by  the 
.  strength  of  his  own  title,  was  held  not 
entitled  19  recover  even  against  a  stranger, 
whose  possession,  adverse  to  him,  was  not 
defended  by  the  crown.  And  this,  not- 
withstanding a  part  of  the  premises  was 
first  held  by  the  lessor's  father  60  years 
ago ;  and  by  the  stat.  9  G.  3.  c.  16.  the  suit 
of  the  crown  is  barred  after  a  continuing 
adverse  possession  for  60  years  under  the 
original  trespasser  ;  for  from  the  death  of 
the  father  19  years  ago  the  possession 
was  adverse  to  his  heir,  the  lessor  of 
plaintiff,  or  at  least  the  defendant's  pos- 
session for  the  last  17  years  was  adverse  ; 
and  the  act  of  Geo.  3.  does  not  give  a 
title  to  the  first  wrongful  possessor  and 
those  claiming  under  him,  but  only  bars 
the  remedy  of  the, crown  against  them 
after  60  years  continuing  adverse  pos- 
session by  them.  And  as  it  does  not  re- 
peal the  stat.  20  Car.  2.  c.  3.  no  presump- 
tion of  a  grant  to  legalize  the  possession 
of  the  lessor's  father  fbr  the  first  41  years, 
on  which  alone  the  lessor's  claim  could 
be  founded,  can  be  made  against  that 
statute.  And  the  jury,  it  seems,  may 
presume  that  the  possession  of  the  lessor's 
father  for  the  first  41  years,  and  that  of 
the  defendant  (adverse  to  the  heir)  for 
the  last  17  years,  were  both  legally  hol- 
den  by  the  licence  of  the  crown.  Good- 
title^  Lessee  of  Parker ^  v.  Baldwin,  M. 
50  G.  3.  234 

LIVERPOOL. 

Under  the  Liverpool  dock  acts  of  8  Ann 
and  2  Geo.  3.,  tonnage  duties  are  payable 
to  the  duck  company  on  all  vessels  sail- 
ing joith  cargoes  outwards  or  inwards  ; 
which  rate  varies  according  to  the  seve- 
ral discriptions  of  voyages  in  the  acts, 
one  of  wnich  is  to  and  from  Jimerica, 
generally :   so  as  no  ship  shall  be  liable 


to  pay  more  than  ooce  far  the  same  voy^ 
age  out  and  horns;  held  that  a  voyage 
out  from  Liverpool  with  a  cargo  to  Hali^, 
fax  in  JVbriA  America,  where  the  ship 
delivered  it,  and  took  in  another  cargo 
there  for  Dematara  in  South  America^ 
and  after  delivering  that,  returned  to 
Liverpool  with  a  cargo  from  Demarara^ 
was  all  the  same  voyage  out  and  home^ 
within  the  meaning  of  the  act,  and 
chargeable  only  with  one  tonnage  rate 
for  the  use  of  the  docks.  Gildart  v.  Glad- 
stone, in  Error,  T.  50  G.  3.  528 

LIVERPOOL  DOCK  DUTY. 
By  the  Liverpool  dock  acts  of  8  Ann.  2  Geo. 
3.  certain  tonnage  duties  are  payable  to 
the  dock  company  on  all  vessels  sailing 
with  cargoes  outwards  or  inwards,  so  as 
no  vessel  shall  be  liable  to  pay  more  than 
once  for  the  same  voyage  out  and'  home. 
This  18  one  entire  duty  imposed  upon  one 
entire  voyage  out  and  home,  if  toere  be 
either  an  outward  or  an  inward  cargo  in 
such  voyage,  but  without  making  any  ad- 
vance if  there  should  be  both.  Thus,  a 
Liverpool  ship  carrying  a  cargo  out  to  the 
West  Indies y  and  returning  with  another 
cargo  to  Liverpool,  is  only  liable  to  pay 
one  duty,  namely,  the  duty  outwards; 
and  a  foreign  ship  bringing  a  cargo  to 
Livervooly  and  carrying  another  cargo  out 
is  only  liable  to  pay  the  duty  inwards. 
But  where  a  ship  was  built  in  another 
port,  OB  account  of  the  owner  residing  at 
Liverpool  where  she  was  registered,  and 
sailed  to  the  West  Indies,  without  first 
coming  to  Liverpool,  but  brought  her  re- 
turn cargo  there,  as  to  her  home ;  this 
was  held  to  be  one  entire  and  distinct 
voyage  within  the  meaning  of  the  acta, 
for  which  the  duty  inward  was  payable, 
and  did  not  privilege  the  ship  from  pay- 
ment of  the  duty  again  when  next  she 
sailed  with  another  cargo  upon  her  out- 
ward voyage  to  the  West  Indies,  thouch 
in  fact  she  had  only  used  the  dock  in- 
wards on  her  first  voyage  ;  for  the  privi. 
lege  of  using  the  dock  with  an  outward 
and  inward  cargo,  upon  one  payment  of 
duty  is  confined  to  f  As  same  voyage  out 
and  home.  Gildart  v.  Gladstone,  in  Er- 
ror, M.  50  G.  319 

LONDON  DOCK  COMPANY. 

See  CoMPKNSATioN,  2.  Monopoly. 

MANDAMUS. 
See  CoROKiB,  1. 

COMPENSATION. 

1  A  mandamus  for  a  highway  rate  to  reim- 
burse inhabitants  on  whom  a  fine  for  non- 
repair had  been  levied  after  indictment, 
must  be  made  in  reasonable  time.     Vide 

HiGBWAY-RATX. 

2  A  rate  to  reimburse  churchwardens  such 
sums  as  they  had  expended,  or  might 
thereafter  expend,  on  the  pariah  churchy 
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would  be  bad  on  the  face  of  it,  at  in  part 
retrospective;  and  therefore  the  court 
would  not  grant  a  mandamua  to  the 
chapel  wardens  of  a  township  within  the 
parish  to  make  such  a  rate  for  raising  their 
accustomed  proportion  of  the  whole  ; 
and  their  renisai  to  make  such  a  rate, 
when  demanded,  applying  as  well  to  the 
form  as  to  the  substance  of  the  demand, 
the  court  would  not  grant  the  mandamus 
to  raise  the  money  in  the  common  form 
of  such  a  rate  prospeetivety^  out  of  which 
the  churchwardens  might  repay  them- 
selves. The  King  t.  The  Chu^elwardens 
of  Haytortk^  in  Braifordy  T.  50  G.  3. 

583 
3  For  other  instances,  see  particular  heads. 

MANOR. 
See  Custom. 


MARRIAGE. 

All  marriages,  whether  of  legitimate  or  il- 
legitimate children,  are  within  the  general 
Srovisions  of  the  marriage  act  26  G.  2.  c. 
3,  which  requires  all  marriages  to  be  by 
banns  or  licence  :  and,  bjr  three  judges,  a 
marriage  of  an  illegitiixMte  minor  had  by 
licence  with  the  consent  of  her  mother  is 
void  by  the  1  Itli  section ;  the  words  father 
and  mother  in  that  section  meaning  legit- 
imate parents  by  one  judge,  it  is  casue 
omissus  in  the  act,  and  the  marriage  good. 
PHesay  v.  Hughes^  E.  49  G.  3.  17 

MASTER  AND  APPRENTICE. 
See  Apprentice. 

MASTER  AND  SERVANT. 
Damages,  ultra  the  mere  loss  of  senrice* 
having  been  given  against  the  defeadant* 
for  debauching  and  getting  with  child 
the  adopted  daughter  and  servant  of  the 
plaintiff,  by  which  he  lost  her  service, 
the  Court  refused  to  set  aside  the  inquisi- 
tion.  Irwin  V.  Dearman^  £.  49  G.  3.    27 

MISDEMEANOR. 
A  security  for  the  fair  expencos  of  the  pros- 
ecution, agreed  to  be  given,  at  the  recom- 
mendation of  the  Court  of  Quarter  Ses- 
sions, by  a  defendant  who  stood  convict- 
ed before  them  of  a  misdemeanor  in  ill* 
treating  his  parish  apprentice,  for  which 
the  parish  officers  bad  been  bound  over 
by  recognizance  to  prosecute  him  under 
the  Stat.  32  G.  3.  c.  57 ;  and  the  giving  of 
which  security  was  considered  by  the 
Court  in  abatement  of  the  period  of  im- 

Erisonment  to  which  he  would  otherwise 
ave  been  sentenced  ;  is  legal.  Beeley  v. 
Win^eld,  E.  49  G.  3.  37 

MIS-TRIAL. 
See  New  Trial. 

MITTIMUS. 
Set  Practics,  14. 


MODUS. 

Prohibition  denied  to  the  spiritual  court 
upon  its  rejection  of  a  modus  set  up  there 
of  Id,  for  every  turkey  laying  eggs,  or  of 
every  tenth  egg,  4b«.  in  lieu  of  the  tithe 
of  turkies,  at  the  option  of  the  vicar; 
such  modus  not  ascertaining  any  certain 
time  which  the  money  payment  in  lieu  of 
the  eggs,  wss  tu  be  made,  in  case  the  op- 
tion were  made  to  take  it  in  money. 
RoherU  v.  WiUiamt^  U.  5(1  G.  3.  342 

MONOPOLY. 

Soe  CORDITIOH  IMPLIED. 

Where  prirate  property,  by  the  consent  of 
the  owner,  is  invested  with  a  public  in- 
terest or  pririlege  for  the  benefit  of  the 
public,  the  owner  can  no  longer  deal 
with  it  as  private  property  only,  but  most 
hold  it  subject  to  the  righu'of  the  public 
in  the  exercise  of  that  public  interest  or 
privilege  conferred  for  their  benefit. 
Therefore  where  the  London  Dock  Com- 
pany, having  built  warehouses  in  which 
wines  were  deposited  upon  payment  of 
such  a  rent  as  they  and  the  owners  agreed 
upon,  afterwards  accepted  a  certificate 
from  the  board  of  treasury  under  the  gen- 
eral warehousing  act  of  the  43  G.  3.  c. 
132,  wherebv  it  became  lawfbl  for  the. 
importer  to  lodge  and  secure  the  wines 
there,  without  paying  the  duties  for  them 
in  the  first  instance ;  and  it  did  not  appear 
that  there  was  any  other  place  in  the  port 
of  London  where  the  .importers  had  a 
right  to  bond  their  wines :  though  if  the 
exclusive  privilege  had  been  extended  to 
a  few  others^  it  did  not  appear  that  it 
would  have  varied  the  case;  held  that 
such  a  monopoly  and  public  interest  at- 
taching upon  their  property,  they  were 
bound  by  lew  to  receive  the  goods  into 
their  warehouses  for  a  reasonable  hire 
and  reward.  But  whether,  having  accept- 
ed such  ccrtiffcate,  they  could  afterwards 
repudiate  it  at  pleasure,  qu.  ^Unuti  and 
Another  v.  Ingtis,  Treasurer  of  the  Lon^ 
don  Dock  Company,  T.  50  G.  3.  569 

MUSIC. 
See  CoPTRioHT. 

NEWSPAPERS. 
See  EviDKHCK  1. 

NEW  STILE. 
A  lease  of  lands  by  deed,  since  the  new 
stile,  to  hold  from  the  feast  of  St,  Michael^ 
must  be  taken  to  mean  from  New  Mich- 
aelmas, and  cannot  be  shewn  by  extrinsic 
evidence  to  refer  to  a  holding  from  OU 
.  Michadmas,  Doe^  Lessee  of  SpSxr,  v.  Lsa^ 
T.  49  G.  3.  156 

NEW  TRIAL. 
1  All  the  defendants  convicted  upon  an  in- 
dictment for  a  conspiracy  must  ne  present 
in  court  when  a  motion  for  a  new  trial  ia 
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made  on  behalf  of  any  of  them.      The 
King  w.Tud  and  Oihers,  T.  49  G.  3.  153 

2  WtMre  a  vritness  on  auch  trial  admitted 
henelf  to  have  been  connected  with  diffe- 
rent men  ,and  the  judge  thought  it  imma- 
terial to  hear  witnesaes  tendered  by  the 
defendant  to  abew  her  connexion  with 
other  men,  as  leading  to  the  same  conclu- 
aion,  aa  to  her  character  of  being  a  com- 
mon woman :  the  Court  being  aatisfied 
that  this  could  have  had  no  influence  on 
the  verdict,  refuaed  a  new  ulal  on  that 
account.  ^• 

3  The  aon  of  a  jnryman  aummoned  and  re- 
turned, having  answered  to  hia  father's 
name  when  called  on  the  panel,  and  serv- 
ed as  one  of  the  jury  on  the  trial  of  a 
cause,  is  not  of  itself  a  sufficient  ground 
for  aetting  aside  the  rerdict,  as  for  a  mis- 
trial.   Hill  V.  Ffltef,  E.  50  G.  3.  430 

4  Not  even  in  the  case  of  a  trial  for  a  capi- 
tal felony  ;  for  it  is  only  matter  of  chal- 
lenge, and  cannot  be  taken  advantage  of 
by  the  party  convict  aa  a  mistrial.  Cur- 
ry s  cauai  NewcdsUe,  in  t783,  cited  ib,  431 

NON    EST    FACTUM—Evidena  ihenon. 
SmCovbhaivt,  2. 

.  NOTICE  TO  QUIT. 
See  TiTBKs,  2. 
A  proviso  in  a  lease  for  21  years,  that  if 
either  of  the  parties  shall  be  desirous  to 
determine  it  in  7  or  J  4  years,  it  shall  be 
lawful  for  either  of  them,  his  exeeuiors  or 
admimstra'^n,  so  to  do,  upon  12  months' 
notice  to  either  of  them,  his  heirs,  exeeu' 
tors,  or  administrators,  extends,  by  reasona- 
ble intendment,  to  the  devisee  of  the  les- 
sor, who  was  entitled  to  the  rent  and  re- 
version, Bae  d.  Bamford  ▼.  Bffy/<y,  T.  50 
G.3.  639 

NUSANCE. 
See  AcTioif  on  the  c4bk,  2. 

3  HlGHWAT. 

OCCUPATION. 
Su  Poor's  Rats,  3, 

OFFICE  AND  OFFICER. 

See  EsCHKAT,IliqUKST,  1. 

1  The  several  king's  waiters  in  the  port  o^ 
London  hold  separate  offices  by  different 
patents ;  and  though  the  fees  are  in  the 
first  instance  paid  by  the  merchant  in  one 
entire  sum  to  a  common  receiver  for  all ; 
yet  the  aliqnot  ahares  of  each  are  sepa- 
rate, and  each  is  entitled  to  call  for  nia 
share  when  in  fact  the  sum  ao  received  is 
capable  of  being  divided.  These  shares 
are  now  fixed  by  the  statute  38  Geo.  3.  c. 
66,  at  19,  and  as  the  patentees  die,  the 
emoluments  of  each  office  are  to  be  car- 
ried to  asuperanuation  fond,  for  the  bene- 
fit of  aged  and  diaabled  officers  of  the  cus- 
toms, and  are  not  to  be  applied  to  the 
benefit  of  the  surviving  patent  king's 
waitera,  which  before  that  act  had  been 


practiced .    Hudum  and  Others  t  Mucklon^ 
£.  50  G.  3.  451 

2.  St.  Albans,  having  first  received  a  recor- 
der by  a  charter  of  Charles  I.,  a  subsequent 
charter  of  Charles  2.,  after  nominating  /. 
S.  to  be  the  first  and  modern  recorder  un- 
der that  charter  declared  that  it  should 
be  lawful  pro  pradicto  J.  8.  modemo  recor- 
datort  to  nominate  a  sufficient  person /0r« 
et  esse  deputatum  suvm  in  officio  recordatoris : 
et  quod  hususmodi  deputatus  sic  factus,  dtc. 
babeat  et  habebit  as  ample  power  in  the 
absence  of  the  recorder  aforesaid,  as  the 
recorder  for  the  time  being,  by  virtue  of 
those  or  any  former  letters  patent  habet 
aut  habere  et  exercere  posset  et  debet. 
Held  that  this  did  not  extend  the  power 
of  appointing  a  deputy  to  the  successors 
of  /.  S.  in  the  office  of  recorder ;  and 
that  this,  which  was  the  plain  meaning  of 
the  clause,  was  confirmed  by  another 
clause,  "  quod  recordator  pro  tempore  exis- 
tens  in  perpetintm  sit  et  erit  justiciarius  pa- 
cis;  and  by  another  clause,  whereby 
power  is  given  to  T.  Richards  the  town 
clerk,  et  euilibet  communi  clerieo  svecessori, 
to  appoint  a  deputy  with  the  approbation 
of  tne  mayor  and  aldermen  :  and  also  by 
the  fact  that  no  deputy  had  be\sn  appointed 
by  any  succeeding  recorder  after  the  first 
named,  until  a  recent  instance  before  the 
present  appointment:  though  this  how- 
ever was  attempted  to  be  accounted  for  bj 
shewing  a  by-law  (admitted,  however,  to 
be  had,)  passed  not  long  after  the  charter 
of  Charles  2.,  by  which  the  recorder's  ap- 
pointment of  a  deputy  was  subjected  to 
the  approbation  of  the  mayor  and  alder- 
men. The  King  v.  the  Mayor  of  Si.  Al* 
bans^T.  50  G.  3.  583 

OFFICERS. 
See  Sberiff,  1. 

ORDER  OF  COUNCIL. 
See  Irsurahcx,  2. 

ORDER  OF  REMOVAL. 
See  Pooh-Rkmoval. 

ORDER  OF  JUSTICES. 
The  parish,  in  whoae  favour  an  order  of 
removal  is  made,  may  by  consent  aban- 
don it  without  waiting  to  appeal  to  the 
sessions,  and  having  it  quaahed  there. 
And  after  such  order  cancelled  by  the  re- 
moving magistrates,  with  the  conaent  of 
both  pariahes  before  the  time  of  appeal, 
another  order  made  by  them,  removing 
the  pauper  to  a  different  parish,  waa  held 
good.  The  King  v.  The  Inhabitants  of 
JHddlebury,  £.  50  G.  3.  491 

ORDER  OF  FIUATION. 
See  Appeal,  1. 

OUTLAWRY. 
1  Upon  a  writ  of  error,  prosecuted  by  the 
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party  in  penon  to  revene  an  outlawry  in 
a  civil  action,  for  a  common  law  error, 
the  recognizance  of  bail  is  to  be  taken  in 
the  common  alternative  form,  to  pay  the 
condemnation  money,  or  render  toe  prin- 
cipal, and  not  absolutely  to  pay  the  con- 
demnation money,  as  in  case  of  reversals 
of  outlawry  upon  the  stat.  31  £liz.  c.  3, 
for  want  of  proclamations,  or  upon  the 
Stat.  4  &  5  W.  M.  3.  18.  s.  3,  on  appear- 
ance by  attorney  and  by  motion.  jHave- 
lock  V.  Geddesy  T,  50  G.  3.  611 

S  Error  assigned  that  the  party  was  beyond 
sea  at  the  time  of  the  exigent  promulgat- 
ed is  sufficient,  though  he  was  not  out  of 
the  realm  during  the  whole  process  of 
outlawry.  Serocold  v.  Hampsey,  M.  16  G. 
2.  B.  R  cited  ib.  612 

3  On  reversal  of  the  outlawry  on  writ  of 
error  for  such  error  assigned  in  a  case 
where  special  bail  was  recjuired  in  the 
original  action,  the  court  will  direct  the 
recognizance  of  bail  in  answer  to  the  new 
action  to  be  taken  in  the  alternative,  to 
pay  the  condemnation  money,  or  render- 
ed the  principal,  and  not  absolutely  to 
pay  the  condemnation  money.  ib. 

OUTSTANDING  TERM. 

SU  TkRM  OuTBTANDIirO. 

OXFORD. 

Claim  of  conusance  made  by  the  vice-chan- 
cellor of  the  university,  in  the  vacancy  of 
the  office  of  chancellor  by  death,  on  be- 
half of  the  university,  allowed  in  a  plea 
of  trespass.  WUliams  v.  Brickenden^  M. 
50  G.  3.  259 

PANEL. 
See  Jury. 

PARENTS, 
See  Marriage,  1. 

PARISHIONER. 
See  EviDEHcx,  13. 

PARLIAMENT. 

Where  an  election  committee  had  under  the 
Stat.  28  G.  3.  c.  52,  reported  to  the  House 
of  Commons  that  two  several  petitions 
against  the  return  of  members  to  serve 
in  parliament  for  East  Grimstead  were 
frivolous  and  vexatious ;  whereupon  the 
then  speaker,  on  application  of  the  parties 
grieved,  had  referred  the  costs  to  be  taxed 
on  both  petitions  jointly,  and  had  first 
granted  a  certificate  of  the  amount  of  such 
joint  taxation,  and  afterwards  another 
amended  certificate,  referring  to  the  for- 
mer, and  apportioning  how  much  of  the 
costs  were  incurred  in  opposing  each  pe- 
tition separately,  and  how  much  jointly  ; 
held  that  both  these  certificates  being 
invalid,  by  reason  that  the  act  only  au- 
thorizes toe  costs  to  be  taxed  separately 
on  each  distinct  petition,  a  new  and  valid 


certificate,  aieertaining  the  separata  costs 
incnrred  on  each  petition  might  be  grant- 
ed by  the  speaker  of  a  new  parliament ; 
the  act  mentioning  the  speaker  generally, 
SUirchey^  Bart.  v.  Twrlty^  £.  49  G.  3. 
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PARTNERS. 

1  A.  being  partner  with  B.  in  one  mercan- 
tile houae,  and  with  C.  in  another ;  the 
house  of  A,  and  B.  indorse  a  bill  of  ex- 
chance  to  the  house  of  A.  and  C.  after 
which  £.,  acting  for  the  house  of  A.  and 
f .,  receives  securities  to  a  large  amount 
from  the  drawer  of  the  bill,  upon  an 
agreement  by  Z?.,  that  the  bill  should  be 
taaen  up  and  liquidated  by  B*s  house, 
and  if  not  paid  by  the  acceptors  when 
due,  should  be  returned  to  tne  drawer : 
Held  that  the  securities  being  paid  and 
the  money  received  by  fi.  in  satisfaction 
of  the  bill,  A.  was  bound  by  this  act  of 
his  partner  f .,  whether  in  fact  known  to 
him  or  not  at  the  time,  not  only  in  res- 
pect of  his  partnership  interest  in  the 
house  of  A,  and  S.,  but  also  individually 
in  other  respects;  and  therefore  that  he 
could  not,  in  conjunction  with  C,  his 
partner  in  the  other  house,  maintain  an 
action  as  indorsees  and  holders  of  the  bill 
against  the  acceptors,  after  such  satisfac- 
tion received  through  the  medium  of  and 
by  agreement  with  B,  in  discharge  of  the 
same.  Jacaud  and  Another  v.  French  and 
Others,  E.  50  G.  3.  471 

2  A.  and  ^.,  general  partners  in  trade  being 
indebted  to  C.  for  advances  paid' by  him 
on  the  joint  account  of  the  three  in  the 
purchase  of  tobacco,  which  had  boon  sent 
out  on  a  special  joint  adventure  to  Spam  ; 
with  a  view  to  liquidate  that  balance,  C. 
agreed  with  A.  and  B.  to  join  with  them 
in  another  adventure  to  jAsbon,  of  which 
he  was  to  have  one  moiety ;  and  it  was 
agreed  that  A,  and  B.  should  purchase 
goods  for  the  adventure,  to  be  shipped  on 
board  a  certain  vessel  and  pay  for  them 
and  the  returns  of  such  adventure  were 
to  be  made  to  C,  to  go  in  liquidation  of 
his  demand  on  them ;  but  C.  was  to  bear 
his  proportion  of  the  loss,  if  any,  and 
also  to  receive  his  share  of  the  profit,  if 
any,  after  reimbursing  himself  out  of  the 
returns  the  amount  of  his  advances  pre- 
viously made  to  A,  and  B. :  held  that 
this  agreement  constituted  a  partnership 
between  Ihe  three  in  the  adventure  at 
and  from  the  time  of  the  purchase  of  the 
goods  for  the  adventure  by  A,  and  B.; 
although  C.  did  not  go  with  them  to 
make  the  purchase,  nor  authorize  them 
to  purchase  on  the  joint  account,  but  A. 
and  B.  alone  in  fact  made  the  purchase ; 
and  although  C.  also  purchased  in  his 
own  name,  and  paid  ,for  goods  to  be  sent 
out  at  the  same  time,  in  which  B.  was  to 
share  the  profit  or  loss,  and  these  gooda 
were  consigned  for  sales  and  returns  to 
the  same  person  who  went  out  as  super- 
cargo on  the  joint  account  of  the  three 
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GcaikmaiU  v.  Ihuiac^lk  tnd  Olhm^  £*  60 
G.  3.  614 

PATENT. 

1  One  btving  oMatned  a  patent  for  a  ear* 
tain  manofectiiring  nacbine,  of  which  he 
duly  inrolled  a  specification,  afterwards 
obtained  another  patent  for  certain  im- 
jmweawUt  in  the  said  moekine^  in  which 
the  prant  of  the  former  patent  was  recit- 
ed ;  and  the  latter  patent  contained  the 
usual  condition,  thai  it  should  be  ^roid,  if 
the  patentee  did  not  within  one  month 
in'roll  a  speoification  fartkuiariy  demrilh 
wtg  and  asurtaming  the  nature  of  the  said 
invention^  and  in  fvAol  ifunmer  the  sami 
iwu  fo  be  pefformed :  held  that  a  specifi- 
cation containing  a  full  description  of  the 
whole  machine  so  improved,  but  not  dis- 
tinguishing the  new  improved  parts  from 
the  old  parts,  or  refarritig  to  tno  former 
specification,  otherwise  than  as  the  sec- 
ond' patent  recited  the  first,  was  a  per- 
formance of  that  condition.  Harmar  r. 
Pte^«,  E.49G.3.  ^ 

ft  Where  a  patent  wns  granted  for  a  new  tn- 
rented  lace  called  J^ench  or  ground  lace, 
and  the  specification  wbnt  generaVly  to 
the  mixing  si  lie  and  cotton  threiad  upon 
the  same  mne ;  proof  that  silk  and  cotton 
had  been  before  mixed  upon  the  same 
iVame  for  lace,  thoqgh  not  in  the  particu- 
lar mode  practised  by  the  patentee,  was 
held  to  avoid  the  patent.  Rex  v.  Else^ 
Sittings  at  Westminster  after  Michaelmas 
1786,  ear.  Stiller  J .  cited. 

PAWNBROKERS. 
The  pawnbrokers*  act  39  &  40  6.  3.  c.  90 
having  enacted  that  they  shall  and  may 
takejby  way  of  profit,  a  certain  rate  of  in- 
terest on  pledges,  and  no  more^  tbe  taking 
of  more  Is  an  offence  within  the  act,  cog- 
nizable by  a  justice  of  peace  on  summary 
information  within  tne  96tfa  section; 
which,  (after  providing  specific  penalties 
for  specific  offences)  says  that  **  for  every 
other  offence  against  this  act,  where  no 
forfeiture  or  penalty  is  provided  or  impos- 
ed on  any  particular  or  specific  offence 
against  any  part  of  this  act,**  the  pawn- 
broker offending  agafnst  this  act  shall  for- 
feit not  less  than  40s.  nor  more  than  102. 
in  the  discretion  of  the  justice.  The 
King  V.  Beard,  T.  50  G.  3.  635 

PAYMENT. 

Goods  sold  by  a  broker  for  a  principal  not 
named,  upon  the  terms,  as  specified  in 
the  usual  bought  and  sold  notes,  (delivered 
over  to  the  respective  parties  by  the  bro- 
ker) of  ^^  payment  in  one  month,  money,'* 
may  be  paid  for  by  the  buyer  to  the  bro- 
ker within  the  month ;  and  that,  by  a  bill 
of  exchange  accepted  by  th^  buyer  and  dis- 
couoted  by  him  within  the  month,  though 
having  to  run  a  longed  time  before  it  was 
due.  But  where  the  buyer  was  also  in- 
debted to  the  same  broker  for  another 
Vol.  VI.  86 


parcel  of  gopdf*  Ui«  pfop^rty  of  »  diQo- 
rent  porsQOyand  he  made  a  payment  to  the 
broker^  generally,  which  was  larser  than 
the  amount  of  either  demand,  out  less 
than  the  two  together;  and  ai\erwai;ds 
the  hrokor  stopped  payment ;  svch  pay- 
ment,to  the  broker  oa^  to  be  equitably 
apportioned  as  between  the  several  own- 
ers of  the 'goods  sold,  who  are  only  re- 
spectively entitled  to  recover,  the  diffe- 
rence firom  the  buyor*  Favenc  v.  Bennett^ 
E.49G.3.  3S 

PEDIGREE. 
5m  Evipucxy  U. 

PENAL  ACTION. 
See  SHXftu-Ft  1. 

PENALTY, 

SU  SnUUGUlfG,  1,  fL 

PERMIT. 
See  AsstniPstT,  3. 

PLEADING. 

Siee  CovvnAnc*.    Sbskiff,*!. 

Trbspass,  per  tot, 

SeeSAtnmvrr,  7. 

1  Where  the  plaintiff  had  lands  idiatting  on 
one  side  of  a  public  hij^hway,  called  SAep- 
herd's  Xane.  (which  is  prima  ftcie  evi- 
dence that  the  neareat  half  of  the  lane  was 
his  soil  and  freehold,)  he  mi^  declare  c«n- 
erally  for  a  trespass  in  his  close  called 
Shepherd's  Lane  ;  and  the  defendant  must 
plead  soil  and  freehold  In  another,  in  or- 
der to  drive  the  plaintiff  to  new  assign  the 
trespass  complained  of  in  the  part  of  the 
lane  which  was  his  exclusive  property. 
Stephens  v.  Whistler,  E.  49  G.  3.  39 

2  In  debt,  by  bill,  the  declaration  is  good, 
though  the  sums  demanded  in  the  seve- 
ral counts  amount  altogether  to  more  than 
the  sum  at  first  demanded  iti  the  gueritur; 
for  that  is  superflous  and  may  be  reject- 
ed.   Lordy.  Houston,  Z.  49  d.  3.  44 

3  In  trespass  qnare  clausum  fregit,  if  the 
defendant  plead  soil  and  freehold  in  an- 
other, by  whose  command  be  justifies  the 
trespass,  such  command  may  be  traversed 
by  the  plaintiff.  Chambers  v.  Donaldson^ 
E.  49.  G.  3.  465 

4  Debt  on  bond,  which  was  conditioned 
to  perform  an  award;  plea,  no  award; 
replication,  setting  out  an  award :  rejoin- 
der, stating  the  whole  award,  (in  which 
were  recited  the  bonds  of  submission, 
whereby  it  appeared  that  the  award  was 
not  warranted  by  the  submission :)  and 
then  demurring.  Held  that  the  rej6inder 
was  not  inconsistent  with,  nor  a  depart- 
ure from,  the  plea.  Msher  v.  TvMy,  E. 
49  G.  3.  100 

6  To  an  indictment  against  the  inhabitants 
of  a  parish  for  non-repair  of  a  highway 
within  it,  a  plea  statins  that  the  parish 
was   immemorially  divided   into  seten 
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towntliipt,  tie  hihiMtaiiti  ti  wbkli  tm* 
*  pectiTelj  were  iaimeinoiiellT  boiin^  to 
repair  the  hif  hwajt  within  their  respec* 
tiTe  townehtpe ;  and  that  part  of  the  hif  h- 
waj  indietedf  waa  within  the  township  of 
O.  B.  fte.,  and  that  the  reaidve,  Ae.  waa 
within  the  townahip  of  L.  B.  Ae.  and 
that  the  respeetiTe  parte  ought  to  be  re- 
paired by  the  inhabitants  of  the  respeetive 
townships,  &e.  is  bed ;  without  speeif^inf 
what  part  of  the  higbwaj  laj  within  one 
township,  and  what  part  within  the  other. 
The  Kmg  ▼.  The  hduthiianU  of  Bridekirk^ 
T.  49  G.  3.  158 

€  A  plea  to  an  aetton  against  the  marshall 
for  the  escape  of  a  prisoner  in  custody  for  a 
debt,  after  stating  the  return  of  the  priso- 
ner into  custody  after  aoeh  escape,  belbre 
action  bfouaht,  &c.  eught  to  shew  a  de- 
tention of  bim  by  the  officer  down  to  the 
eommeneement  of  the  action,  or  a  legal 
discharge  from  that  detention :  and  there- 
fore, though  the  plea  only  stated,  that  af- 
tbV"  return  of  the  priaoner  into  custody, 
the  defendant  did  thereupon  thaa  and  af' 
terwardt  keep  aad  ditaim  the  said  priaoner 
in  hb  evstody  in  executK>n,  Ac,  under 
and  bY  Tirtoe  of  the  commitment,  Ac, ; 
and  toe  replication  traversed  that  after 
the  priaoner'ii  retnni  the  defendant  did 
keq^  and  detiin  him  in  custody  in  execu- 
.  tion,  Ac.  in  maimer  and  firm  as  stated  in 
the  plea ;  a  detention  donm  to  the  commence' 
maU  of  the  action^  or  until  a  legal  dia- 
charge  from  such  detention,  is  virtu- 
ally implied  ip  the  plea  and  included  in 
the  traverse ;  and  tberelbre  the  plea  is 
negatived  by  shewing  in  evidence,  that 
after  the  prisoner's  return  he  again  escap- 
ed and  died  out  of  custody.  Chambers  t. 
Jone$,  T.  49  6.  3.  197 

7  To  a  declaration  for  several  trespasses  on 
the  plaintiff's  land,  on  dirers  oays,  Ac. 
the  p)ea  alleged,  that  at  the  said  several 
dajs,  Ac.  the  defendant  committed  the 
jaid  several  trespasses  by  licence  of  the 
plaintiff:  and  the  latter  replied,  that  the 
defendant  of  his  own  wrong,  and  with- 
out the  eoMse  alleged^  committed  the  said 
several  trespasses,  Ac.  held  that  evidence 
of  a  licence  which  covered  some^  but  not 
aU  of  the  trespasses  prored,  within  the 
period  laid  in  the  declaration,  did  not 
sustain  the  justification  upon  the  issue 
taken  by  the  replication.  Bamea  v.  jBtniX, 
T.  49  G.  3.  218 

8  Where  a  plaintiff  in  scire  facias  derosnd- 
ed  execution  for  a  certain  sum  recovered 
by  judgment  of  B»  R,  for  damages  and 
costs,  with  a  prout  patit  per  recordum, 
and  also  a  certain  other  sum  adjudged  to 
him  in  the  Exchequer-chamber  for  his 
damages  and  costs  of  a  writ  of  error, 
withoni  a  prout  patet^  Ac. :  held  that  the 
demand  being  dirisible,  and  no  objection 
lying  to  the  attm  first  demanded,  a  de- 
murrer to  the  whoU  declaration  wu  bad, 
and  the  plaintiff  was  eptitled  to  judf- 
meal  generaUfff  on  such  demurrer;  the 


ohjeetioB  to  the  latter  ean 
being  mereljjT  formal,  and  not  available 
but  on  special  demurrer.  BawdUk  r» 
Lffon,  M.^  G.  3.  S70 

9  Erery  deed  abould  be  pleaded  aooording 
to  ita  le|^  effect ;  and  therefore  if  the 
plaintiff  declare  in  covenaDt,  and  aet 
forth  the  particular  eoTenaat  ib  its  own  ab- 
aolnte  terms ;  and  there  be  other  parte  of 
the  deed,  the  legal  effect  of  which  is  to 
qualify  the  generality  of  the  part  declar- 
ed on ;  it  seems  the  defendent  may  take 
advantage  of  the  variance  on  non  est  ftc- 
tnm.    HeiDstt  v.  Richardo,  M.  50  G.  3 
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10  Where  an  agreement  between  aa  out- 
going and  an  incoming  tenant  was,  that 
the  latler  abeuld  boy  the  bav,  Ae.  of 
the  former  upon  the  farm,  and  that  ,the 
former  sbouM  allow  to  the  latter  the  ex- 
penses of  repairing  the  getea  and  fenoee 
of  the  farm }  and  that  the  value  of  the 
hay.  Ae.,  and  of  the  repairs,  should  be 
settled  by  third  persons;  held  tlMt  the 
balance  settled  to  be  due  to  the  outgmng 
tenant  for  hts  bay,  Ac^  after  deducting 
the  ▼aloe  of  the  repairs,  might  be  recov- 
ered by  him,  in  a  count  .upon  a  gimeral 
indebitatas  assnnpsit  for  goods  sold  and 
deliTored :  having  foiled  upon  hia  count 
OB  the  special  agreement,  for  want  of 
indndingin  it  that  part  of  the  agreement 
which  related  to  the  valuation  of  the 
repairs.    Leeda  ▼.  Burrome^  H.  50  G.  3. 

327 

11  A  count  in  en  ectioo  on  the  case,  stating 
that  the  defendants,  being  owners  of  a 
ahip  at  £«aerpeoI,  bound  on  a  TOTage 
from  ihamee  ta  Waimfmrd^  the  |>laiBtiff 
ohippedgoada  an  hoard  to  he  carried  up- 
on  the  aSid  vofage  hujhe  de/endanU  and 
to  he  ddioared  el  IT.  to  the  plaintiff's 
assigns;  and  thereupon  the  plaintiff  in- 
sured the  goods  at  and  fi'om  L.  to  W.; 
and  then  averring  that  it  was  the  duty 
of  the  defendants  as  such  owners  to  cause 
the  ship  to  proceed  on  the  voyage  from 
L,  to  IT.  wiihout  demotion  f  and  alleg- 
ing a  breach  of  such  duty,  by  their 
causing  the  ship  to  deviate  from  the 
course  of  that  voyage ;  after  which  she 
waa  lost,  with  the  goods ;  and  the  plain- 
tiff, by  reason  of  such  deviation,  loot  hia 
goods  and  the  benefit  of  hia  policy.  As. : 
cannot  be  sustained,  for  want  of  alleging 
that  the  goodo  wore  deUvored  to  or  reeeio- 
ed  hy  the  drfendanta  for  the  purpose  of 
carriage,  or  that  they  had  notioo  of  ship- 
ment ;  ftom  whence  a  promise  or  duty, 
founded  upon  an  agreement  to  carry  the 
goods,  might  be  inferred:  end  also  for 
want  of  an  allegation  that  the  defend- 
ants undortpok  to  carry  the  coo^s  direetljf 
to  If,  from  h.;  for  though  the  ship's  ulti- 
mate destination  might  be  TT.,  yet  ahe 
might  have  been  first  destined  to  other 
places  on  a  coasting  voyage.  Moat  v. 
fto»er<s,  H.  50  G.  3.  367 

tS  To  trespasa  and  falae  imprisonment,  a 
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pka  of  alien  Bnemy  !■  not  mtiaw4  to  be 
pleaded,  together  with  a  ■poeiol  inetifica* 
lion  inoonnitent  ifaerewitn^  and  tne  jrane- 
ral  isMie  Truckmkrodt  t.  Praia,  H.  60 
G.  3.  419 

13  Pleading  of  a  Mnsin  m  fu  timpU^  as 
it  is  to  be  underitood  in  the  annnity  act. 
Tide  AvmiiTr,  1. 

14  TJie  plea  of  an  attorney  to  an  action 
Mod  againat  him  by  bill,  itatiog  hia  pri- 
Tilege  not  to  be  compelled  to  answer 
any  bill  to  be  exhibited  against  him  tm 
tlu  cuttody  of  the  VnarjAoZ,  Slc.  and  con- 
ckidtag  that  the  Court  would  not  take 
Jurtk$r  cogmiumce  •f  the  mctiam  ttf^remid 

— - — "  kirn  ^instoad  of  praying  indg- 

ill,  and  that  it  micht  be  qnasned,) 

wiU  not  be  taken  as  a  plea  to  the  juris- 


diction, but  only  as  objeetinc  to  the 
Court's  taking  cognizance  of  the  action 
against  one  of  its  attomies  ui  tkmtform; 
and  therefore  the  Coort  will  adjudge  the 
bill  to  be  quashed^  CkMiltmd  w.  Thorn' 
ley,  T.  50  G.  3.  676 

15  To  an  action  on  a  replevin  bond,  con- 
ditioned for  the  delemlaut  to  prosecute 
his  suit  below  miih  tfeet^  and  alleging  a 
breach  in  his  not  prosecutinc  it  according 
to  the  tenor  and  effect  of  the  condition, 
but  tlierein  failing  and  making  defiuilt, 
it  is  a  good  defence  to  plead ;  that  the 
defendant  did  appear  at  the  next  eoanty 
court,  and  there  prosecute  hb  suit  which 
he  had  there  comneneed  against  the 
now  plaintiff,  and  which  suit  was  9tiU 
depetuUng  and  undttermined :  and  such 
plea  is  not  avoided  by  replying  that  the 
defendant  did  not  prosecute  his  suit  as  in 
die  plea  mentionea«  but  wohoUy  mkandan-' 
ed  tae  jnme,  and  that  the  said  suit  is  mat 
MtiU  depending;  without  shewing  bow  it 
was  determined  and  ceased  to  depend. 
Brmehenhurf  v.  PeU,  T.  50  G.  3.         595 

PLENE  ADMNISTRAVIT. 
On  plea  of  plene  administraTit,  proof  of 
an  admiisiott  by  the  ezeentor,  that  the 
debt  was  just  and  should  be  paid  as 
soon  as  he  could,  is  not  eridence  to  chpirge 
him  with  assets.  HindsUy  v.  JtnsseU, 
E.  50  G.  3.  432 

POOR'S  RAT£« 
Ste  Rate. 

1  Commiisioners  under  the  Bsvsr/y  and 
Barmttone  drainage  act,  who  purchased 
land  and  erected  buildinis  in  toe  parish 
of  SeulcoaUs  for  the  outlet  of  the  drain- 
age, but  who  received  no  benefit  from 
such  property  in  SeuleoaUt^  but  the 
whole  benefit  was  derived  to  the  owners 
of  lands  in  other  parishes,  drained  by 
means  of  such  outlet,  are  not  rateable  in 
SenUoatee  for  such  benefit.  The  King  v. 
The  Churchwardens*  Ve^  of  SculetMUee.  H. 
50.  G.  3.  345 

S  The  tells  of  a  lighthouse  situated  in  the 
township  of  Tifn!nunUhy  which  tolls  were 
collected  out  of  the  township  in  the 
several  porte  at  which  the  vessels  passing 


by  the  eoaat  aAarwards  atrivaii^aM  not 
rateable,  iwa  tolls,  in  the  tot«9aiktp«     7&a 

h!%.  G.  3. '  iM  ^        348 

3  And  the  residence  in  soclkJighthouse  by 
one  as  servant  of  the  ownea,j|t#iMuinuu 
sakary,  to  teke  care  of  tba; Ji|^  is  the 
ooeopation  of  the  master,  who. alone  ean 
be  rated  in  respect  of  sn^.iMRQilpf  tion  of 
the  tollhouM.  7%e  Kingf¥.^JiK  InhmhtF' 
tones  ef  Tynemmah,  H.  5CUifi^.3s.       S48 

4  An  act  of  parliament  havt«g)»ei!ipowered 
the  Duke  of  Brtdj'swctfe^to'tftrsct  a  lock 
upon  the  Rochdaie  eahaff  and-'to  receive 

^  at  such  lock  certoin  ratos^^^^lls  upon 
goods  in  vessels  nav}|afed^  fh>m  that 
canal  into  his  own,  #riHi  compensation 
ibr  the  profits  arising  to  him  from  certain 
wharfs  at  JWsneAeste)',  wtildi'^ere  sacri- 
ficed for  the  puplic  l>efieflMn'4hat  nav- 
igation ;  held  that  a  rfbOr's  «(te  on  hia 
trustees,  occupiers  of  Mte'^JIaeMals  canal 
hek,  fttfinsl,  ines,  or-taiee^*  (which  dues 
or  rates  are  only'Othiet  t»a«fes  for  the 
heh  rated  therewith^  is  geM,  •thouffh  the 
trustees  weie  ibund  iMKto'be  inheiiiants 
of  the  township  fbr>vhieh"tlie  rate  was 
made.  The  King  v,  ^r-  A.  Maekdonald 
and  Others,  E.  50.6. -S.'' '-  "  '  474 

5  Though  the  sesu6ttfl  find  that  certain 
persons  in  the  township'  were  possessed 
of  visible  stocks  in- tndd  there,  and  wera 
personally  liable  tO'lNhrafM  in  respect 
thereof,  if  by  law  snch  property  were 
liable  to  be  rated  :  yet  If  tfaev  also  state 
that  they  were  not  satisfied,  from  the 
evidence  offered  beier^  them,  that  their 
was  any  surplus  profit  on  such  stocks,  by 
which  they  could -amend  a  rate  whicn 
omitted  them  ;  that  doneludes  iho  qes- 
tion.  •  '  ih, 

6  The  lessee  and  occupier  of  an  ancient 
and  exclusive  ferry,  not  beina  an  inhabit- 
ant reaident  within  the  township  in  which 
one  of  the  tormini'of  the  ferry  is  situated, 
is  not  liable  to  be  rated  there  for  any 
share  of  the  tolls  of  such  ferry  :  for  sup- 
posing a  ferry  to  be  real  property,  it  is 
not  such  real  property  as  is  mentioned 
in  the  statute  of  43  Eliz.  c.  3,  the  occu- 
pancy of  which  subjects  the  party  to  ha 
rated  to  the  relief  of  the  poor  or  the  place. 
And  all  tb^  cases  where  parties  have  been 
held  rateable  in  respect  of  the  occupancy 
or  receipt  of  tolls  (apart  from  the  ques- 
tion of  inhabitaDoj)  have  been  whera 
they  at  the  same  time  occupied  real  vis- 
ible property  connected  with  [such  tolb 
in  the  plsce  where  they  were  rated.  The 
King  V.  meholson,  E.  50.  G.  3.  478 

7  The  owner  of  a  ferry  reaiding  in  a  difiTe* 
rent  parish,  but  taking  the  profiu  of 
the  ferry  on  the  spot  by  his  servants  and 
agenta,  is  not  rateable  for  such  tolls  in 
the  parish  where  they  were  so  collected, 
and  where  one  of  the  termini  of  the 
ferry  was  situated,  and  on  which  shore 
the  ferry  boata  were  secured  b^  meana  of 
a  post  in  the  ground;  the  soil  itself  at 
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the  UAdtOg  piMf  btiiiff  tli»  kiDg*i  cdm- 
mon  bighwt;^;  tnd  the  own«r  of  the 
ferry  hsviiif  no  pi^perty  in,  or  exciiMiTe 
poneiiion  of  it.  IfilUamf^  £xecuCrtx, 
^.  ▼.  Jonss^  B.  GO  G.  3.  485 

IB  Landlordt  not  retident  within  the  pmriBh, 
httring  loased  loud  mines  and  other  min- 
erals, with  liberty  to  the  tenants^ to  dig, 
dke. ;  reaerring  a  certain  annual  rent, 
and  also  certain  proportions  of  the  ore 
Which  should  be  raised,  are  not  at  any 
rate  assessable  to  the  relief  of  the  poor 
ibrsuch  certain  rent,  no  ore  being  raised  ; 
wbaterer  the  question  might  be  as  to  the 
pioportlbn  of  ore  reserved-  when  in  fact 
any  should  be  found.  The  King  v.  The 
Bishop  of  lUeheoter  and  OthtrM^  £.  50. 6. 

.3.  488 

9  The  lessee  of  the  toU$  of  a  public  bridge 
if  not  rateable  as  such,  whateyer  rent  he 
may  pay ;  it  not  anpearing  that  he  was 
the  oceypier  of  any  local  visible  property 
within  the  parisb,  nor  that  he  was  an  tf»- 
hajUtamtresiient  there,  deriving  profit  there 
from  such  tolls  beyond  the  rent  paid  by 
him  for  the  sanie,  which  wu  applicable 
to  the  public  purposes  of  the  bridge. 
The  King  ?.  ^Eyre,  £,  50  G.  3.  516 

10  Where  the  appellant  disputed  before  the 
sessions  tbe  quantum  of  the  rate,  as  well 
as  the  f ateability  of  the  property  for 
which  he  was  assessed,  which  was  tithe 
rents  and  compositions  under  an  inclosure 
act ;.  it  is  not  enough  for  the  parish  offi- 
cers to  sbew  that  he  was  in  toe  receipt 
of  such  rents  Aissuming:  the  property  to 
be  rateable),  of  the  pronable  amount  of 
which,  as  rated,  they  gave  no  evidence. 
The  King  v.  ppham,  T.  50  G.  3.        577 

11  A  rate  to  rHmtftrse  churchwardens  such 
sums  as  they  had  expended,  or  might 
thereafter  expend,  on  the  parish  church, 
would  be  bad  on  the  face  of  it,  as  in  part 
retroMective ;  and  therefore  the  court 
would    not-  grant  a  mandamus    to  the 

'  chapelwardens  of  a  township  within  the 
pariah  to  make  such  a  rate  for  raising 
their  accustomed  proportion  of  the  whole : 
and  their  reflisal  to  make  such  a  rate, 
when  demanded,  applying  As  well  to  the 
form  as  to  the  substance  of  the  demand, 
the  court  would  not  grant  the  mandamus 
to  raise  the  money  in  the  common  form 
of  siich  a  rate  prospectively,  out  of  which 
the  churchwardens  might  repay  them- 
selves. The  King  v.  The  Chapetwardens 
of  Haworth,  in  Bradford,  ^c.  T*  50  G.  3. 
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POOR-REMOVAL. 

1  An  order  of  removal,  merely  adjudging 
that  the  person  removed  was  mth  child 
and  unmarried,  without  drawing  the  con- 
clusion that  ,she  was  chargtabhy  is  bad  ; 
as  the  statute  35  G.  3.  c.  101,  which  first 
gives  the  general  rule,  that  no  person 
shall  be  removed  till  actually  chargeable ; 
and  then  (s.  6,)  iays,  that  an  unmarried 
woman  with  child  shall  be  deemed  to  be 


ehar^eabln  within  the  inteilt  of  the  act, 
only  makes  the  fact  of  snch  pregnancy 
presonptive  or  prima  ikcie  evidence  of 
ner  ehargeability ;  which  is  open  to  be 
rebutted  by  evidence  of  her  substance  or 
the  like ;  shewing  that  she  waa  not  an 
object  of  the  poor  laws,  or  that  she  could 
seciire  the  parish  against  the  contingent 
charge  ef  maintaining  herself  and  her 
bastard.  Th*  King  v.  The  btkahUmOs  of 
Hoim  EoMt  Wonor  Qmarttr,  tn  Bolm  Ca/- 
fMm,  T.  49  G.  3.  186 

3  An  order  of  removal,  execated  and  un- 
appealed  against,  is  conclnaive  as  to  the 
aettlemeot  of  the  pauper  at  the  time  of 
Boch  order,  even  as  between  third  pa- 
rjahes  no  parties  .to  the  former  order. 
The  King  v.  The  Jnhahitmts  of  CorOum^ 
T.  49  G.  3.  190 

POOR-REMOVAL,  ORDER  OF. 

The  parish,  in  whese  fcvonr  an  order  of 
removal  is  made,  may  by  consent  abandon 
it,  without  waiting  to  appeal  to  the  ses- 
sions and  having  it  quashed  there.  And 
after  such  order  cancelled  by  the  remov- 
ing magistrates,  with  the  consent  of  both 
parishes  before  the   time  of  appeal,  an- 

•  other  order  made  by  them,  removing  the 
pauper  to  a  diflferent  parish,  was  held 
good.  The  King  v.  The  bihabUants  of 
JHddiebury,  E.  50  G.  3.  491 

PORTERAGE. 
See  WxsT  India  Dock,  2. 

POST  HORSE  IWTY. 
By  the  pest  horse  duty  act  of  the  44  G.  3. 
c.  96«  schedule  B,  if  the  hiring  be  bv  the 
day,  and  the  distance  be  ascertained  ;  as 
where  the  fairing  ia  to  go  from  one  eertain 
place  to  another :  the- duty  is  payable  by 
the  mile  ;  if  the  distance  be  not  ascertain- 
ed, It  is  then  payable  by  the  day;  and 
the  post  master  letting  the  horses,  and 
not  accounting  for  the  duty  accordingly 
in  the  stamp-offiee  weekly  account,  is  lia- 
ble to  a  penalty  of  l(H,  Sargeant  v.  White^ 
M.  60  G.  3.  253 

POWER, 

1  One  having  power  to  appoint  lands  by 
will  amongst  children,  and  having  other 
lands,  by  his  will  (not  referring  to  the 
power)  gives  legacies  to  his  several  chil- 
dren ;  and  then  devises  all  the  rest,  resi- 
due and  remainder  of  his  lands,  Slc.  and 
personal  estate,  after  payment  of  his  debts, 
tegadeSf  and  funeral  ^.xpences,  to  his  eldest 
son  ;  held  that  the  power  was  not  thereby 
executed.  Doe,  Lessee^ of  Heflings  and 
Wife,  V.  Bird,  E.  49  G.  3.  58 

2  One,  after  devising  certain  lands  to  trus- 
tees and  their  heirs,  to  pay  debts  in  aid 
of  the  personal  estate,  devised  the  sur- 
plus, and  all  his  other  lands,  &c.  to  bis 
1st,  2d,  3d,  and  other  sons,  successively, 
for  life ;    with  successive  remainders  to 
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tnistMi  and  tlitir  heh*,  topr«MrT»  folwe- 
qiieot  estates  doring  tb»  lives  of  the  save* 
ral  tenants  fof  life ;  with  aeveral  remain- 
den  successively  to  tiie  first  and  other 
eons  of  the  bodies  of  the  testator's  sev- 
eral sons  in  tail  male  ;  with  lihe  re- 
maindofis  to  his  daughter  S.  for  life,  to 
trustees,  &e,  and  to  her  first  and  other 
aooS|  successively,  in  tail  male :  with  a 
proviso,  that  eaeh  of  the  testator's  sons, 
as  he  came  into  possession,  miaht  from 
time  to  time  grant  or  appoint  aJl  or  an j 
part  of  the  lands  whereorhe  should  be  so 
aeized  and  possessed  to  trustBes^  on  trqst, 
by  the  rents  and  profits  to  pay  a  jointum 
to  any  wifo,  4iA.for  the  term  of  oath  neh 
wtfe'M  natnr^  life  only.  There  were  also 
powers  by  deed  to  eharge  the  lands  with 
portions  for  daughten  and  younger  chii« 

.  dren,and  to  lease  fi>r  SI  years. 

The  eldest  son,  having  married,  by 
deed,  meiting  the  will  and  power,  con* 
veyed  certain   of  the  lands  to  trustees 

.  and  their  As»r«,  on  trust  by  the  rents  and 
profits  to  raise  and  pay  a  iointure  to  his 
wife  during  her  natural  ufe  only;  and 
charged  the  lands  with  portions  for 
younger  children,  if  any :  which  deed 
also  contained  a  covenant  for  quiet  enjoy- 
ment dMring  the  wife's  life :  held  that  by 
•nch  deed  tEe  trustees  took  a  fee,  Wuk- 
ham  v.  Wykham,  M.  50  G.  3.  021 

3  Under  a  power  to  lease  lor  21  years  re- 
serving  the  best  rent^  so  aa  the  lease  shoo  Id 
not  contain  any  clause  whereby  authority 
should  be  given  to  the  lessee  to  commit 
waste,  or  whereby  he  should  be  exempted 
from  punishment  for  committing  waste ; 
and  so  as  such  lease  should  contain  such 
other  conditions,  covenants,  and  restric- 
tions, as  were  generally  inserted  accord- 
ing to  the  usage  of  the  counties  where 
the  premises  were :  held  that  a  lease  was 
good,  though  the  lessor  thereby  took  the 
repairs  of  the  mansion  house  (excepting 
the  glass  windows)  en  himself,  and  cov- 
enanted if  he  did  net  repair  it  within 
three  months  after  notice,  the  tensnt 
might,  and  deduct  the  chaises  out  of  the 
rent  reserved  to  the  lessor;  and  though 
the  lessor  covenanted,  in  consideration  of 
a  large  snm  to  be  laid  out  by  the  lessee 
in  repair  of  the  premises  in  the  first  in- 
stance, to  renew  during  his  (the  lessor's) 
life,  at  the  request  of  the  lessee,  his  ex- 
ecutors, &4S.  on  the  same  terms  :  because 
the  covenant  only  bound  the  lessor  him- 
self, and  irthe  best  rent  were  not  re- 
served upon  such  renewal,  the  lease  would 
be  void  against  the  remainder-man.  Doe 
d.  Sir  R.. Bromley^  Bart,  v.  Bettis&n^  E. 
50  G.  8.  465 

4  The  sofficienoy  of  the  rent  must  be  gov- 
erned by  the  consideration  on  whom  the 
onus  of  rspair  is  thrown.  ib, 

5  Power  to  trustees  to  lease,  See  Dsvisc.  4. 

PRACTICE, 
See  Attobvxt's  Bilx. 


1  The  r«le  t5  declare  in  renlevitf  nay  ha 
served  at  any  day  before  tne  time  in  the 
rule  is  expired ;  ^d  the  nlaintifiT  mpst 
declare  within  lour  days  after  such  ser- 
vice.  JEdwordsv.i^ttfieA,  £.  49G.  3.   97 

8  If  a  defendant  be  served  with  a  writ  by  a 
wrong  christian  name  of  IF.,  and  do  not 
appear  to  it,  the  plaintifi'  cannot  file  com- 
mon bail  for  him  in  his  right  name  of  E. 
.  sued  by  the .  name  of  W,^  nor  declare 
against  him  de  bene  esse  in  that  form : 
and  the  proeeedin|;a  were  set  aside  for  ir- 
regularity, after  interlocutory  judgment 
eignvd  for  want  of  a  plea.  Dring  v. 
Dt^en^oR,  £.  49  G.  3.  116 

3  On  a  four-(day  rule  for  bail  in  scire  facias 
to  appear  and  plead,  in  term,  Suskday^ 
tboii^h  an  intermediate  day,  is  not  to  be 
reckoned.  WaJtksn  v.  BesmmmU.  £.  49 
G.  3.  197 

Hot  this  mode  of  computation  doea  not  ex- 
tend to  jidea  for  pleading  in  actions  in 
general.  Roberts  v»  QinciEsnden,  H.  60 
G.3.  137 

The  practice  appears  to  be  this ;  in  rules  to 
plead  in  actiona  in  general,  a  ^Jiday,  or 
a  holiday,  reckona  as  a  day,  except  it  be 
the  last :  but  in  rules  for  judgment,  and 
in  jproee^dings  in  scire  facias  against  bail, 
a  Sunday,  or  a  holiday,  does  not  reokon, 
though  it  be  not  the  last  day. 

4  Bules  for  changing  the  venue  to  be  drawn 
up  on  reading  the  declaration.-  ReguU 
GeneraUs,  T.  49  G.  3.  138 

5  An  attorney,  not  having  delivered  any  bill 
to  bia  client  before  action  brought,  but 
having  delivered  a  bill  of  particulars  of 
bis  demand  under  a  judge  s  order  idter 
action  brought,  is  entitled  to  recover 
items  of  charge  for  money  paid  for  hit 
client 'a  use,  having  no  reference  to  his 

:  business  of  an  attorney  ;  although  other 
items  in  the  bill  of  particulars  might  be 
taxable,  and  within  the  provision  of  the 
aut.  2  G.  2  c.  23,  s.  23,  requiring  a  bill  to 
be  delivered  a  month  before  the  action 
broaght.  Mowbray  J  One,  ^e.  v.  Flemings 
T.49G.3.  143 

6  Where  a  writ  of  error  is  allowed  before 
the  expiration  of  the  time  permitted  to 
the  bail  to  render  their  principal,  the  bail 
are  entitled  to  atay  the  proceedings  against 
them  pending  the  writ  of  error,  on  the 
lerme  of  undertaking  to  pay  the  damagea 
recovered,  or  to  aurrender  the  defendant 
within  four  days  of  the  determination  of 
the  writ,  if  determined  in  favour  of  the 
original  plaintiff'.    Sprang  v.  Monprieatt, 

7  A  judge's  order,  *^  that  upon  payment  of 
debt  and  costs  by  a  certain  day  all  pro- 
ceedings should  be  stayed,"  is  only  con- 
ditional on  the  defendant.  Frieker  v. 
Eastman^  T.  49  G.  3.  159 

6  If  bail  to  the  sheriff  be  put  in  above,  and 
exception  taken  before  an  assignment  of 
the  bail  bond,  they  are  bound  to  justify, 
notwiihsunding  sooh  assignment.  HM 
V.  Jeiie«,T.49G.  3.  160 
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9  After  deelantloB  filed  eonditioiiallT  in  a 
town  eaiua  until  apecial  bail  •hmild  bo 
put  in  and  perfeoted,  and  notico  tfaeroof 
■orrod,  tlio  defendant  bee  onlj  four  days 
for  pleadina  in  abatement ;  and  if  he  put 
in  ipeeial  bail  on  the  4th  day,  whieh  are 
acoepted  to  on  the  5th,  and  not  joitified 
till  tne  9th,  he  ii  too  late  then  to  plead  in 
abatement ;  and  the  plaintiflT  ha  vine  de- 
manded a  plea,  and  none  other  being 
pleaded,  ia  entided  lo  aign  judgment  aa 
for  want  of  a  plea.  J^rnnf  r.  Morgan^ 
T.  49  G.  3.  900 

10  Affidavit,  intitled  *  In  the  King*a  Bench,* 
upon  which  the  Attorney  General  had 
filed  an  information  ex  oticio  againat  the  , 
defondant,  permitted  to  be  read  in  eggra^ 
vatioD,  after  judgment  br  deftiult  7%a 
King  T.  M&ijan,  M.  45  G.  3.  991 

11  The  aherin  havinc  been  aerred  in  proj)- 
er  time  with  a  rule  to  return  the  writ 
of  teat.  fi.  fk.  which  expired  on  the  laat 
day  of  term,  b  attachable  at  the  riaing  of 
the  Court  on  that  day  if  no  return  be 
made  before.  And  the  rule  for  the  at- 
tachment ia  regular,  though  he  make  hia 
return  on  a  anbaequent  day  in  Tacation, 
before  he  waa  actually  aenred  with  the 
rule ;  and  though  immediately  after  anch 
aerriee  he  tendered  the  aum  levied,  de- 
ducting hia.  poundage.  Tke  King  r.  tka 
SkBTi/of  Snrry,  M.  50.  G.  3.  9B9 

19  Aa  to  the  time  of  preferring  a  claim  of 
conuaance.    Vide  CoNoaAHCX,  1.  art  3. 

13  Upon  an  appeal  to  the  aeaaiona  againat 
an  order  of  filiation,  the  reapondenta  are 
to  beain,  by  anpporting  their  order,  aa  in 
all  oAer  caaea.  TIU  King  ▼.  KmU,  H. 
50.  G.  3.  349 

14  It  18  the  practice  of  the  court  at  Ckuter 
to  grant  a  apecial  jury,  on  a|>pIication,  in 
a  cauae  which  ia  aent  to  trial  there  by 
mtttimua  out  of  B.  R, :  and  it  aeema  that 
the  objection,  if  any,  ia  aecored  by  the 
party'a  appearance.  MoMty  v.  Johnson. 
H.  60.  G.  3.  357 

15  Serving  notice  of  declaration  filed,  to- 
gether with  the  writ,  adthe  aame  time,  ia 
irregular.    SUward  v.  Lund,  H.  50.  G.  3. 
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16  The  affidavita  made  in  anawer  to  a  rule 
niai'  for  an  attachment  muat  be  entitled  on 
the  dtU  aide  of  the  court  in  the  caaae 
out  of  which  the  motion  ariaea-;  but 
after  the  rule  for  the  attachment  ia  grant- 
ed, the  affidavita  in  any  matter  concerning 
auch  attachment  are  entitled  on  the  crown 
aide.     WkiUkBod  ▼.  Fink,  H.  50.  G.  3. 
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17  To  treapaaa  and  falae  impriaonment,  a 
plea  of  alien  enemy  waa  not  allowed  to 
be  pleaded,  together  with  a  apecial  juati- 
ficatiott  inconaiatent  therewith,  and  the 
general  iaaue.  Truektmkrodt  ▼.  Paune. 
H.  60.  G.  3.  419 

18  The  Court  will  not  try  an  action  upon  a 
wa^er  on  an  abatract  queation  of  law  or 
judicial  practice,  not  ariaing  out  of  cir- 
eumaUncea  really  exiating,  ra  which  tlie 


partlea  have  a  legal  intereat  ffanHn  v. 
OaerM,  E.  50.  G.  3.  439 

19  The  atat.  48  G.  3.  o.  149.  ached.  8.  re- 
quiring  an  office  copy  of  the  declaratioB 
fo  be  written  ia  the  uaual  and  accnatomed 
manner,  on  which  the  duty  of  4d.  per 
aheet  ia  Impoaed ;  and  it  not  having  been 
the  practice  to  write  auch  copiea  on  htih 
sides  of  the  atamped  aheet  of  paper  : 
held  that  an  office  copy  ao  written  and 
delivered  to  a  priaoner  waa  irregular,  and 
entitled  him  to  be  diaeharged  out  of  cus- 
tody. CUmmneffs  v.  HkaOm,  £.  50.  G. 
3.  4G0 

90  Upon  a  motion  to  refer  it  to  the  Maater 
to  compute  principal,  intereat,  and  coats, 
upon  a  bill  of  exchange,  drawn  in  &oC- 
Imnd  upon  and  accepted  by  the  defondant 
in  England^  the  Court  will  not  direct  the 
Maater  to  allow  re-exchange,  ffawier  ▼. 
Shuidsr,  E.  50.  G.  3.  518 

21  Where  the  defendant  waa  reaiding  in 
London  before  and  at  the  commencement 
of  the  action,  eight  daya  notice  of  exe- 
cuting a  writ  of  inouiry  ia  aufficient, 
thoogn  the  defondant  bad  in  the  interme- 
diate time  permanently  removed  aboTe 
40  milea  from  London  (to  TortoUy)  if  he 
did  not  give  the  piaintifi*  previooa  notice 
of  auch  removal.  RoMori  v.  JM^taen, 
E.  50.  G.  3.  G99 

PREROGATIVE, 
8u  Biunosa,  1.  EacHXAT, laqvxar  of. 

PREROGATIVE— Order  rf  tks  King  m 

ComncU as  to  msOttsrf  Trmdt, 

Soe  lasDXAirox,  9. 

PRESUMPTION  OF  TITLE,/0r  or 

mgoinst  tk%  Crown, 

8es  EV10XVCX,  3.  EjxcTaxinr.  5.— yf/enut 

others.    See  Liobts,  1. 

PRINCIPAL  AND  AGENT. 

See  VaanoK  akd  Vxh nxx,  9. 

See  AaaunrsiT,  11. 

PRISONER. 
See  PaACTicjB,  19. 

PRIVILEGE  FROM  ARREST. 
See  AaaxsT,  1. 

PRIZE, 
See  AaauMpaiT,  11. 

1  One  who  at  the  time  of  a  {nrixe  taken  by 
a  cuatom  houae  cutter  bore  the  commie- 
aiott  of  mate,  but  waa  asOng  eommmnder 
on  board,  under  an  order  m>m  the  eom- 
miaaionen,  communicated  by  letter  to  the 
collector  of  the  port  to  which  the  cotter 
belonged,  and  by  him  communicated  hj 
letter  to  auch  mate,  ia  entitled  to  the  com* 
mendar'a  ahare  of  the  prize  under  the 
king'a  warrant  of  the  96th  of  J^owmhor 
1803,  reibrring  to  hia  former  warrant  of 
the  4th  of  j^y  1003:    ^hi^h   .peak. 
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genenUy  of  tfa«  than  to  be  givaa  to  tbo 
commmmder^  officori,  md  orow,«#  «  r«- 
«o«ri<  /or  tAetr  Menice :  and  tbiis  tboQ||h 
the  former  commander,  tokose  eommissum 
%M  Muek^  had  before  been  withdrawn  and 
cancelled  bj  order  of  the  commiiaionera, 
on  Bome  auppoeed  miacondaot,  wu  after- 
wards restored,  and  a  new  commission 
ffranted  to  him,  bearing  the  same  date  aa 
his  former  commission,  which  was  before 
the  prize  taken.  And  such  acting  com- 
mander was  held  to  be  entitled  to  the  full 
share  of  commander,  without  deducting 
the  share  of  a  depitlsd  mariner^  who  at 
the  time  of  such  capture  made  was  on 
board  aetvug  aMmiU%  bj  like  authority. 
FiU  V.  Ta^r^  T.  49.  G.  3.  9U1 

2  After  a  proclamation  by  the  king  in  coun- 
cil to  detatn  and  bring  into  port  all  jDan- 
%$k  vessels,  a  hired  armed  thip  qf  ki* 
majesty  took  and  carried  into  IdAan  a 
Danish  Teasel,  and  sold  her  cargo  there 
towards  defraying  in  part  the  expence  of 
necessary  repairs,  but  without  the  author- 
ity of  a  Court  of  Admiralty :  and  after- 
wards took  in  a  cargo  on  freight  for  Zng» 
land^  and  sailed  on  the  dd  of  J^tovemker 
from  lisbon;  on  which  day  hostilities 
were  declared  against  Denmark  by  ano- 
ther proclamation  of  the  king  in  council ; 
after  which  an  insurance  was  made  on 
the  ship  and  freight  by  order  and  an  ac- 
eouni  of  the  captors.  Held  that  a  sUte- 
ment  in  a  case  reserved,  that  the  insu- 
rance was  on  account  of  tke  captors^  pre- 
cluded the  consideration  whether  a  count 
in  the  declaration  could  be  sustained, 
arerring  (he  interest  to  be  in  the  crown, 
and  the  insurance  to  be  made  on  account 
of  his  majesty;  and  that  the  captors  had 
no  insurable  interest,  as  they  could  claim 
nothing  of  right,  but  only  ex  gratia  of  the 
crown ;  the  Dane  having  been  seized  and 
detained  hrfore  any  declaration  qf  toar 
against  Demmark^  and  the  captors  having 
no  claim  to  prize  under  the  prize  acts. 
But  aa  there  waa  no  fraud  in  tne  captora 
in  effecting  the  policy,  nor  any  thing 
illegal  in  the  voyage  or  insurance ;  held 
that  the  assured  were  entitled  to  recover 
back  the  premium,  which  had  not  been 
paid  into  court.  Routh  v.  Thompson^  T. 
49  G.  3.  207 

)  A  prize  uken  by  the  navy  and  army 
ooojointly  is  insurable,  on  account  of  the 
interest  of  the  captors,  onder  the  stat.  45 
G.  3.  c.  79.  s.  3,  which  grants  the  prize 
so  taken  to  the  conjoint  captors  after  con- 
demnation, subject  only  to  the  apportion- 
ment of  the  crown  as  to  the  respective 
shares.  SUrling^  Bart.y.  Vaughan.  M.50 
G.3.  894 

PROHIBITION, 
See  Modus, 

PROMISSORY  NOTES, 
See  Bills  or  Ezcaairoz. 


PE0M0TI0N8, 
Mr.  FseksM  and  Mr.  Frere  called  Seijeanta. 
E.49G.3.  187 

PROPERTY, 
See  Dsviss,  7. 

PROPERTY  TAX. 

A  distinct  covenant  in  a  leaae,  whereby  the 
tenant  bound  himself  to  ^y  the  vroperty 
tax,  and  all  other  taxes  imposed  on  the 
premises,  or  on  the  landlord  in  respect 
thereof,  though  void  and  illegal  by  the 
sut.  46  G.  3.  c.  65.  s.  115,  will  not 
avoid  a  separate  covenant  in  the  lease 
for  payment  of  rent  clear  of  all  parlia- 
mentary taxes,  4kc.  generally;  for  such 
general  words  will  be  understood  of  such 
taxes  as  the  tenant  might  lawfully  en- 

fage  to  defray.     QaskeU  v.  MCing^  E.  49 
1.3.  89 

PUBLIC  COMPANIES,  how  strictly  um^ 
fined  to  the  spirit  and  Utter  of  thnr  m- 
stituiion^  see  Cahal  Compaht. 

QUEEN  ANNE  S  BOUNTY. 
See  AvoMSiTTED  Curacy. 

QUO  WARRANTO, 
See  CoRPORATioa. 

RATE— /era  Town  Corporate. 
A  high  constable  may  be  appointed  and 
a  rate  in  the  nature  of  a  county  rate 
levied,  for  a  town  corporate  having  an 
exclusive  commission  of  the  peace,  tho' 
not  a  county  of  itself,  by  virtue  of  the 
Stat.  13  G.  2.  c.  18;  though  no  such 
officer  had  been  appointed  or  such  rate 
levied  before :  the  corporation  having 
defrayed  the  expences  out  of  their  own 
fbnds.  And  in  an  action  of  trespass 
for  distraining  goods  in  satisfaction  of 
such  rate,  the  Court  would  not  inquire 
into  the  necessity  of  making  snch  a  rate, 
nor  as  to  the  application  of  the  corpo- 
rate funds  for  the  same  purpose.  Weather- 
head  V.  Drewry^  E.  49  G.  i.  91 

RATE, 
See  Canal,  1.  Couvtt  Rate. 
HioHWAT  Rate.  Poor's  Rate. 
81  Upon  an  appeal  against  a  rate  made  under 
a  private  act  of  parliament,  the  respon- 
dent appearing  to  answer  the  appeal, 
and  admitting,  when  called  upon  by  the 
sessions,  that  he  had  made  toe  rate  by 
virtue  of  a  certain  act  of  parliament;  a 
printed  copy  of  which,  in  the  common 
form,  was  produced  in  court  by  the  ap- 
pellants; and  the  sessions  having  there- 
upon entered  into  the  merits  of  the  ap- 
peal, and  decided  upon  them,  notwith- 
standing an  objection  made  by  the  re- 
spondent that  the  appellants  had  not  given 
legal  evidence  of  the  jurisdiction  of  the 


INDEX. 


■eisions  to  receive  the  eppeel,  for  want 
of  proof  of  the  printed  oppy  heTingbeeu 
examined  with  the  rolls  of  parliemeot ; 
this  coart  refiiaed  to  qaaah  their  order, 
which  was  removed  by  oertiorari.  7%« 
MRng  ▼.  Shaw^  T.  50  G.  3.  547 

RECEIVER. 

It  seems  that  a  receiver  appointed  by  the 
coart  of  Chancery  with  a  general  author- 
ity to  let  the  lands  to  tenants  from  year 
to  year,  has  also  anthority  to  determine 
such  tenancies  by  a  regular  notice  to  quit. 
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RECORD, 

Se€  Evidence,  12. 

RECORDER, 
See  OfFiciR,  2* 

RECOVERY, 

8$€  CONDITlOir,  I.     USBB  AND  TbVSTS  EXE- 
CUTED. 

RE-EXCHANGE, 
See  Bills  of  Excbamoe,  5. 

REMOVAL, 
See  PooK-RxMovAL. 

RENEWAL  OF  LEASE, 
See  Power. 

REPAIR, 
See  Power,  3.  4. 

REPLEVIN, 
See  Practice,  1. 

REPLEVIN  BOND. 

To  an  action  on  a  replevin  bond,  condi- 
tioned for  the  defendant  to  prosecute 
his  suit  below  with  effect^  and  alleging 
a  breach  in  bis  not  prosecuting  it  accord- 
ing to  the  tenor  and  effect  of  the  condi- 
tion, but  therein  failing  and  msking  de- 
fault, it  is  a  good  defence  to  plead  ;  that 
the  defendant  did  appear  at  the  next 
county  court,  and  there  prosecute  his 
suit  which  he  had  there  commenced 
against  the  now  plaintiff,  and  which  suit 
was  still  depending  and  undetermined: 
and  such  plea  is  not  avoided  by  replying 
that  the  defendant  did  not  prosecute  his 
suit  as  in  the  plea  mentioned,  but  wholly 
abandoned  the  same,  and  that  the  said  suit 
is  not  still  depending ;  without  shewing 
how  it  was  determined  and  ceased  to 
depend.  Brackenbury  v.  Pell,  T.  60  G. 
3.  595 

REVENUE  OFFICER  KILLED. 

See  Smuggling. 

RIVER  WATER, 
See  CoaiFXKaATioir. 


BALE, 
Sea  VxHDOR  aed  Vxxdse. 
1  A.  having  40  tons  of  oil  secured  in  the 
same  cistern,  sold  10  tons  to  B.  and 
received  the  price ;  and  B,  sold  the  same 
to  CJ,  and  took  his  acceptance  for  th« 
price  at  four  months,  and  gave  him  a 
written  order  for  delivery  on  j^.,  who 
wrote  and  signed  his  acceptance  upon 
the  said  order;  but  no  actual  delivery 
was  made  of  the  said  10  tons,  which 
continued  mixed  with  the  rest  in  JS.'a 
cistern;  yet  held  that  this  was  a  com- 
plete sale  and  delivery  in  law  of  the  ten 
tons  by  B.  to  C ;  notiiing  remaining  to 
be  done  on  the  part  of  the  seller ;  though 
as  between  him  and  Ji,  it  remained  to  be 
measured  off;  and  therefore  that  B,  the 
seller,  could  not,  upon  the  bankruptcy  of 
C.  the  buyer,  before  bis  acceptance  be- 
came due,  countermand  the  measuriog  off* 
and  deiivery  in  fact  of  the  10  tons  to  the 
buyer ;  nor  were  the  goods  in  transitu, 
BO  a^.  to  enable  the  seller  to  stop  them. 
fFhitehouse  and  Others,  Assignees  of 
Townshend,  a  Bankrupt  v.  rrost  amd 
Others^  T.  50  G.  3.  607 

SCIRE  FACIAS, 

Su  Practice,  3. 

An  allegation  in  a  declaration,  with  a  pront 
patet,  dec.  that  the  plaintiffs  by  thejudg^ 
ment  of  the  court  recovered  against  the  bail, 
is  not  proved  bv  the  production  of  the 
recognizance  of  bail,  and  the  scire  facias 
roll,  which  latter  concluded  in  the  com- 
mon form. — Therefore  it  is  considered 
that  the  plaintiffs  have  their  execution  there- 
upon against  the  bail :  for  this  is  an  an^ard 
of  execution,  or  at  most  a  judgment  of  exe- 
cution, and  not  a  judgment  to  recover. 
PhiUipson  V.  Hangles,  M.  50  G.  3.        247 

SECURITY. 

A  security  for  thefiiir  expeoces  of  the  prose- 
cution, agreed  to  be  given,  at  the  recom- 
mendation of  the  Court  of  Quarter  Ses- 
sions, by  a  defendant  who  stood  convict- 
ed before  them  of  a  misdemeanor  in  ill- 
treating  his  parish  apprentice,  for  which 
the  parish  officers  had  been  bound  over 
by  recognizance  to  prosecute  him  under 
the  sut.  33  G.  3.  c.  57;  and  the  giving  of 
which  security  was  considered  by  the 
Court  in  abatement  of  the  period  of  im- 
prisonment to  which  he  would  otherwise 
have  been  sentenced  :  is  legal.  Beeley  v. 
Wingfadd,  E.  49  G.Z.  37 

SEDUCTION, 
See  Action  oh  the  Case,  1. 

8nSlS,  Evidence  of 
See  Fine. 

SEISIN  IN  FEE. 
See  Aeevitt,  2. 
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SESSIONS. 
See  Appeal  Cahal,  1 ;  or  Jubisdic* 

TION,  1. 

Upon  an  appeal  to  the  leaMonB  against  an 
order  of  nJiation^  the  rApondenta  are  to 
begin,  by  aupportiog  their  orde^,  as  in  aU 
other  caaei.  The  JCing  t.  JSjiiUt  H.  50 
G.  3.  349 

SET-OFF, 
Se$  BnoxBn. 

SETTLEMZNT-^  Apprentieeikip. 

1  A  pariah  apprentice  who  was  bound  by 
her  original  master  to  another  master  by 
a  new  indenture  of  apprentioeihip,  with- 
out reference  to  or  recognition  of  the  ori- 
E'nal  indenture,  which  still  subsisted  in 
w,  does  not  gain  a  settlement  by  serv- 
ing her  new  master,  as  upon  a  construe - 
tive  service  of  the  original  muster  under 
the  lirst  indenture ;  this  being  only  evi- 
dence of  the  first  master's  eoosent  to  the 
service  with  the  second  under  a  new  and 
distinct  contract  of  apprenticeship.  The 
King  V.  I%e  JnhatiUuUs  of  Christme^  £. 
49  G.  3.  69 

9  An  apprentice  who  went  to  lodge  at  his 
mother's,  in  an  adjoining  parish  to  that 
of  bis  master,  for  the  purpose  of  getting 
cured  of  a  disorder,  but  who  continued  to 
serve  his  master  all  the  time,  b^  goinc  of 
errands  (br  him,  and  attending  when 
wanted,  gains  a  settlemeot  by  such  ser- 
vioe  in  the  parish  where  he  lodged.  2^ 
King  V.  The  MabiUmis  •/  Stratfcfd-nptm- 
Avoa,  E.49G.  3.  94 

3  An  indenture  binding  out  a  poor  appren- 
tice, executed  by  W,  5.  churchwarden, 
and  /.  (r.  overseer  of  the  poor  of  a  ham- 
let maintaining  ite  own  poor  separately 
from  the  parisli  at  large,  not  being  im- 
peached by  evidence  negativing  its  exe- 
cution by  a  majority  of  the  churchwar- 
dens and  overseers  of  the  hamlet,  shall 
be  deemed  good,  by  intending  that  there 
were  two  overseers  for  the  hamlet  as  re- 
quired by  stet.  13  &  14  Car.  2.  c.  12.  s. 
21,  and  only  me  churchwarden  by  catstosi, 
in  the  same  place  ;  and  therefore  the  ap- 
prentice serving  40  days  under  it  gaioa  a 
settlement.  The  King  v.  The  hkehiUmU 
of  HinckUy,  E.  80.  G.  3.  492 

SETTLEMENT^fy^Om^ofid  &r- 
viee. 
1  Where  the  master  died  three  weeks  after 
hiring  the  pauper  for  a  year,  the  latter 
abiding  in  the  service  with  the  widow  and 
sons  to  the  end  of  the  year,  gains  a  settle- 
ment in  the  parish  wh^re  she  served. 
And  it  is  no  less  an  abiding  in  the  service 
for  a  year,  because  one  of  the  sons,  on  a 
frivolous  pretence  that  the  servant  threw 
more  sand  on  the  floor  than  he  deemed 
necessary,  turned  her  out  of  doors  3 
weeks  before  the  end  of  the  year,  she  be- 
ing willing  and  offering  to  stay  to  the  end 
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of  th«  yanffbat  carrying  away  her  clothes 
the  next  di^,  and  teking  what  die  son 
insisted  was  her  full  wag«i  for  tae  year 
according  to  the  agreement,  though  ahe 
demanded  a  larger  sum  as  her  full  wages. 
,  Th€  Kim  v.  The  InkabUmUe  rf  Mardkmnr 
with^Nentemy  U.  50  G.  3.  350 

2  A  hiring  at  so  much  a  week,  for  aa  long 
ttine  as  the  master  and  servant  could 
agree,  it  only  a  weeklv  hiring,  under 
which  noaeltlepient  can  be  gained.  XAe 
King  V.  The  JnhakitanU  of  Mitehawu  £. 
50  G.  3.  487 

3  A  servant,  XI  w«eks  before  the  end  of  his 
year,  on  a  qjuarrel  with  his  master,  appli- 
ed for  his  Aechgrge;  which  his  master  re- 
fused, unless  the  servant  could  get  an- 
other man  to  stand  in  his  stead  \  the  ser- 
vant accordingly  procured  another,  to 
whopa  he  gave,  money  for  the  purpose  out 

,  of  hip  .own  pocket,  in  addition  to  the 
wages  which  the  new  man  was  to  receive 
from  the  master ;  and  the  servant  then 
left  the  service,  and  hired  himself  as  a 
day  labourer  for  the  remainder  of  the 
year ;  held  that  this  was  proper  evidence 
from  whence  the  sessions  might  draw  the 
conclusion  of  a  dissolution  of  the  contract ; 
though  it  was  encountered  by  the  evi- 
dence of  the  servant,  that  his  master  said 
to  him  at  the  time  that  if  the  other  man 
did  otherwise  than  well,  he  could  send 
for  the  servant  and  make  him  serve  out 
his  time  \  to  which  the  latter  assented : 
which  account  was,  in  the  judgment  of 
the  sessions,  impeached  by  the  master's 
having  no  recollection  of  having  so  said, 
and  saying  that  he  had  not  any  intention 
to  havo  the  servant  back,  they  having 
parted  on  bad  terms;  which  latter  ex- 
pression the  court  received,  not  as  evidence 
per  se  of  the  master's  intention^  but  only 
tts  a  reason  assigned  by  him,  why  he  was 
not  likely  to  have  said  what  the  servant 
stated.  The  King  v.  The  Inhabitants  of 
MUdtnhaU,  T.  50  G.  3.  649 

4  The  sessions  stated  the  fact  that  the  pau- 
per was  hired  on  Michaelmas  day,  10th 
of  Oct.  1797,  for4i  year  ending  on  Mich- 
aelmas day,  tOth  Oct,  1796  :  that  he  con- 
tinued to  serve  till  the  8th  of  October, 
when  he  married,  and  his  master  consented 
to  his  leaving  his  serviu,  and  paid  him  his 
wages :  and  on  the  9th  the  pauper  hired 
himself  to  and  went  into  the  service  of 
another  master :  held  by  one  jud|^,  that 
these  facts  would  have  wananted  the  ses- 
sions in  drawing  a  conclusion  of  fkct,  that 
the  master  dispensed  with  the  service  for 
the  remaining  day  of  the  year;  but  the 
sessions  having  impliedly  drawn  a  differ- 
ent conclusion  by  quashing  the  order  of 
removal,  all  the  court  held  that  the  case, 
as  stated,  shewed  a  dissolution  of  the 
contract  before  the  end  of  the  year,  and 
conseouently  that  no  settlement  could  be 
aained  by  such  hiring  and  service.  The 
Ming  V.  The  JnhabitanU  of  Maidstone,  T. 
50  G.  3.  579 
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SETTL£HENT--ilertve4  from  parmts. 

1  A  woman  cannot  give  evidence  of  the 
non-accesB  of  her  husband,  to  bastardize 
her  issue  ;  though  the  husband  be  dead 
at  the  time  of  her  examination  as  a  wit- 
ness ;  and  therefore  an  order  of  sessions, 
stated  by  that  court  to  be  founded  in  part 
upon  credence  given  to  her  testimony  of 
that  fact,  was  quashed.  The  King  ▼.  The 
InhubitarUs  of  Kea^  £.  49,  G.  3.  75 

8  A  son  apprenticed  out  bj  his  father  to  a 
master  living  under  a  certificate  in  anoth- 
er parish,  and  not  thereby  acquiring  any 
settlement  of  his  own,  but  receiving 
cloaths  from  his  father,  and  visitinr  him 
from  time  to  time,  and  returning  nome 
I  to  him  after  the  expiration  of  his  appren- 
ticeship, before  he  was  of  age  :  though 
he  went  out  to  service  again  in  two  days, 
after  receiving  more  cloaths ;  is  not 
emancipated  from  his  father's  family  ; 
and  therefore  follows  a  settlement  gam- 
ed by  the  father  while  he  was  so  serv- 
ing )is  an  apprentice.  The  King  v.  7%e 
Mabitants  of  Hardteiek^  M.  50  G.  3. 

277 

SETTLEMENT— %  taking  a  Tenement. 
A  person  renting  the  tolls  and  residing  in 
the  turnpike  house  erected  by  order  of 
the  commissioners  appointed  by  the  stat. 
30  G.  3.  67.  for  paving,  lighting,  and 
regulating  the  streets  of  Durham,  and  for 
other  local  objects,  cannot  gain  a  settle- 
ment in  the  parish,  by  the  eeneral  turn- 
pike act,  13.  A.  3.  c.  84.  s.  56.  The  King 
V.  The  Inhabitants  of  Elvet,  E.  49  G.  3. 

93 
SHERIFF. 
See  EscAPX. 

1  Debt  lies  upon  the  stat.  44  G.  3.  c.  13.  s. 
4  by  a  common  informer  suing  for  him- 
self and  the  king,  to  recover  a  penalty  . 
a^inst  the  sheriff  for  the  misconduct  of 
his  bailiff  in  wilfully  suffering  a  seaman 
to  go  at  large  who  had  been  taken  out  of 
the  king*s  service  by  arrest  on  civil  pro- 
cess on  which  he  was  afterwards  bailed, 
instead  of  delivering  him  over  to  the 
charge  of  a  proper  naval  officer;  the 
statute  which  speaks  of  sheriffs,  goalers, 
or  other  officers  arresting,  apprehending 
or  taking  in  execution  such  seamen,  or  in 
whose  custody  they  may  be,  and  who  are 
made  liable  for  their  escape,  meaning  by 
*<  other  officers'*  such  as  may  be  charged 
with  the  execution  of  criminal  warrants 
against  such  seamen,  or  to  whom  any 
process  may  properly  be  directed  for  their 
arrest,  detention,  or  discharse ;  and  not 
the  inferior  officers  of  the  sheriff.  And 
the  sheriff  may  be  charged  in  such  action 
for  wrongfully  and  wilfully  permitting 
the  escape.  Sturmy,  q.  t.  y.  Smith  and 
another  Sheriff  of  Middlesex,  E.  49  G.  3. 

38 

2  In   case  against  a  judgment-creditor  for 
maliciously  suing  out  an  alias  fi.  fk.;  after 


a  sufficient  ezecotion  levied  npon  the 

Elaintiff*s  sooda  under  the  first  fi.  ik.; 
eld  that  the  sheriff's  returns  indorsed 
upon  the  two  writs,  (which  writs  had 
been  prodnced  in  evidence  by  the  plain- 
tiff as  part  olT  his  case,)  wherein  the 
sheriff  stated  that  he  had  forborne  to  sell 
under  the  first,  and  had  sold  under  the 
second  writ,  by  the  request  and  with  the 
consent  of  the  now  plaintiff,  were  prima 
facie  evidence  of  the  facts  so  returned  ; 
credence  being  due  to  the  official  acts  of 
the  sheriff  between  third  persons.  Guf- 
ford  r.  Woodgate^  T.  49  G.  3.  184 

SHIP. 

1  The  sole  registered  owner  of  a  ship  gave 
orders  for  materials  to  be  furnished  and 
work  to  be  done  for  the  repairs  of  it ;  but 
before  all  the  articles  were  delivered  on 
board,  he  conveyed  the  vessel,  with  ail 
its  ftirniture,  to  another  by  a  bill  of  sale, 
which  was  duly  registered.  Held  that 
the  vendee  was  not  liable  for  any  of  the 
goods  furnnhed  before  the  legal  title  was 
conveyed  to  him  and  registered  in  the 
manner  prescribed  by  the  registry  acts ; 
whatever  equitable  agreement  might  have 
existed  before  between  him  and  the  ven- 
dor for  the  conveyance  of  the  whole  or  a 
share  of  the  ship,  which  was  unknown  to 
the  tradesmen  :  nor  was  the  vendee  even 
liable  for  any  of  the  goods  delivered  oo 
board  after  the  sale  to  him,  by  virtue  of 
the  previous  orders  of  the  vendor,  to 
whom  the  credit  was  personally  given  : 
but  the  vendee  was  held  liable  for  arti- 
cles which  were  ordered  by  the  cap- 
tain for  the  use  of  the  vessel  after  the 
legal  title  was  transferred  to  him.  2Veio- 
hella  v.  Rowe,  T.  49  G.  3.  211 

2  The  stat.  26.  G.  3.  c.  60.  s.  17.  avoiding  a 
bill  of  sale  of  a  registered  ship,  which 
does  not  truly  and  accurately  recite  the 
certificate  of  registry,  where  parties  by 
mistake  misr^cited  in  a  bill  of  sale  the 
certificate  of  registry,  by  stating  Guern- 
sey as  the  port  where  the  certificate  was 
granted  instead  of  Weymouth;  which 
mistake  was  rectified  when  discovered  by 
consent  of  all  parties,  and  the  deed  de- 
livered de  novo :  held  that  no  new  stamp 
was  necessary  upon  such  re-execution ; 
the  deed  taking  no  effect  from  its  first 
delivery,  and  the  effect  arising  not  from 
intention  but  from  mistake,  and  the  alter- 
ation merely  making  the  contract  what  it 
was  originally  intended  to  have  been. 
Cole  and  others,  Assignees  of  Doyle,  a 
Bankrupt,  ▼.  Parkin,  T.  50  G.  3.         543 

SMUGGLING. 

An  action  of  debt  for  1001.  lies  upon  the 
stat.  19.  G.  2.  c.  34.  s.  6.  against  the  in- 
habitants of  a  lath  in  Kent  by  the  execu- 
tor of  a  revenue  officer,  who  being  in  a 
boat  between  high  and  low  water  mark  in 
pursuit  of  a  smuggling  boat  in  which 
were  offenders  against  the  act,  received 
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a  mortal  wound  by  a  shot  fired  by  a  per- 
«on  on  the  shore  within  the  lath ;  though 
the  officer  afterwards  died  on  the  high 
sea  beyond  the  low  water  mark,  and  con- 
sequently out  of  the  lath;  and  the  act 
gives  the  remedy  against  the  inhabitants 
of  the  lath,  Ac.  where  the  fhct  shall  be 
committed,  i.  e.  where  the  officer  en- 
deavoring to  apprehend  offenders  shall 
be  kilUd,  Gronenarj  Exwutor  of  EUity 
▼.  Tke  InhMtanto  of  the  Lath  of  St.  Jiu- 

riiMy  tit  th§  county  of  Kent.  £.  60.  G. 
437 
Qv.  The  application  of  the  stat.  8.  6. 
2.  c.  16.  as  to  the  mode  of  levyinc  the 
money  recovered,  which  by  the  act  is  di- 
rected to  be  by  two  justices  of  the  peace 
of  the  county,  ridingy  or  division,  where 
the  fact  happened  within  the  jurisdiction 
of  the  Cinqvt  Ports,  which  has  an  ex- 
clusive commiuion  of  the  peace.  t^. 

STAMP. 

1  Nothing.being  referred  to  appraisers  ex- 
cept Che  mere  value  of  goods  and  of  the 
repairs  of  a  farm,  an  appraisement  stamp 
upon  the  written  valuation  is  sufficient 
under  the  statute  46  G.  3.  c.  43.  and  an 
award  stamp  is  not  necessary.  Luds  v. 
Burrows,  H.  50.  G.  3.  327 

2  The  same  paper  containing  two  different 
contracts  ror  the  purchase  of  different 
lots  by  different  persons  at  an  auction, 
one  stamp  affixea  on  that  part  of  the 
paper  which  contained  the  contract  of 
the  sale  with  the  defendant,  and  to 
which  the  stamp  officer^s  receipt  for  one 
penalty  referred,  is  sufficient  to  legalize 
the  evidence  of  such  contract.  Powell  v. 
Edmunds,  H.  50  G.  3.  330 

3  The  Stat.  48  G.  3.  c.  149,  sOud,  2,  requir- 
ing an  office  copy  of  the  declaration  to 
be  written  in  the  usual  and  accustomed 
manner,  on  which  the  duty  of  Ad.  per 
sheet  is  imposed ;  and  it  not  having  been 
the  practice  to  write  such  copies  on  both 
sides  of  the  stamped  sheet  of  paper :  held 
that  an  office  copy  so  written  and  deliver- 
ed to  a  prisoner  was  irregular,  and  enti- 
tled him  to  be  discharged  out  of  custody. 
Champneys  v.  Hamlin,  £.  50  G.  3.         460 

4  The  Stat.  26  G.  3.  c.60. 8.17.  avoiding  a  bill 
of  sale  of  a  registered  ship,  which  does 
not  truly  and  accurately  recite  the  certifi- 
cate of  registry ;  where  parties  by  mis- 
take misrecited  in  a  bill  of  sale  tne  cer- 
tificate of  registry,  by  stating  Guernsey  as 
the  port  where  the  certificate  was  granted 
instead  of  Wtymouth;  which  mistake  was 
rectified  when  discovered  by  consent  of 
all  parties,  and  the  deed  delivered  de  no- 
vo :  held  that  no  new  stamp  was  necessa- 
ry upon  such  reexecution  :  the  deed  tak- 
ing no  effect  from  its  first  delivery,  and 
the  defect  arising  not  from  intention  but 
from  mistake,  and  the  alteration  merely 
making  the  contract  what  it  was  originally 
intended  to  have  been.  Cole  and  Others, 
Assignees  of  Doyle,  a  Bankrupt,  v.  Parkins, 
T.  50.  G.  3.  543 


STATUTES. 

Upon  an  appeal  acainst  a  rate  made  under 
a  private  act  of  parliament,  the  respon- 
dent appearing  to  answer  the  appeal,  and 
admitting  when  called  upon  by  the  ses- 
sions, that  he  had  made  tne  rate  by  virtue 
of  a  certain  act  of  parliament,  a  printed 
copy  of  which,  in  the  common  form,  was 
produced  in  court  by  the  appellants ;  and 
the  sessions  having  thereupon  entered  in- 
to the  merits  of  the  appeal,  and  decided 
upon  them,  notwithstanding  an  objection 
made  by  the  respondent,  that  the  appel- 
lants had  not  given  legal  evidence  of  the 
jurisdiction  of  the  sessions  to  receive  the 
appeal,  for  want  of  proof  of  the  printed 
copy  having  been  examined  with  the  rolls 
of  parliament;  this  court  refused  to 
quash  their  order,  which  was  removed  by 
certiorari.     The  King  ▼.  £%air,  T.  50  G.  3. 
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STATUTES. 
Edward  I. 
13.  St.  1.  c.  46.  Writ  of  noctanter 

Hen.  VI. 

8.  c.  16.  Escheat.    Inquisition 
18.  c.  6.  Escheat.    Inquisition 

Henry  VIII. 

21.  c.  4.  Conveyance  by  executors 
27.  o.  26.  Trial  of  Welch  causes 

22.  c.  5.  Bridges 

23.  c.  15.  Coeu. 


173 


370 
ib. 


144 
182 
413 


Edward  VI. 
2  d&  3.  c.  8.  Inquisition  or  office  370 

c.  13.  Tithes  364, 435 

Philip  and  Mary. 
4  dt  5.  c.  8.    Unlawful  abduction  of  fb- 

male  children  20, 21 

Elizabeth. 

13.  c.  10.  Ecclesiastical  leases  170 

14.  o.  11.  s.  17.  Ecclesiastical  leases,  ibid. 
13.  c.  29.  Cambridge  University  332 
43.  c.  2.  Poor*s  rate                   474,  478,  488 

Charles  II. 
20.  c.  3.  Dean  forest.  Grants  235 
22  dt  23.  0.25.  Game.  272 
1 3  4k  14.  o.  12.  s.  21 .  Overseers  of  poor  492 
29.  c.  3.  s.  5.  Stat,  of  Frauds.  Wit- 
ness to  will  441 
Interest  in  land  563 

WilUam  and  Mary  and  WiUiam. 
2.  St.  1.  c.  5.  Distress  41, 193 

7.  &8.  c.  22.  s.  21.  Shipiegister  212 

8.  &  9.  c.  11.  Scire  fkcias.   CosU  189 

Anne. 

4.  e.  16.  s.  1.  Pleading.    Form  271 

B.  8.  View.    CosU  98 

8.  o.  19.  Copyright.    Musie  125 


XNQSX. 


12.  c.  16.  UraT7  36. 291 

&  c.  12.  Lhapool  52^ 

George  I. 

1.  ct  2  o.  10.  f .  20  AugBMOted  coniejr  230 

6.  o.  16.  WoodB  burnt  172 

11.  c.  4.  Corporaie  Eleotion-  51 


6.e. 
9.O. 

11.  e. 
12.0. 
13.0. 
19.0. 
26.  e. 

2.0. 
8.0. 

12.  c. 
14.  c. 
19.0. 
20.  o. 


25.  c. 


George  II. 

23.  AttDrney^s  bill  143 

30.  B.  40.  Bankrupt  .  138 

36.  Augmented  eumoy  230 

19  a.  10.  IMttrees  193 

29.  County  Rates  93 

18.  Constable.   Rate.  Cor|M>t«t]on  91 

32.  Bankrupt.    Bills  of  excbange  73 

33.  Marriage  Bust  17 
23.  s.  33.  Attorney's  bill  496 
16.  Hue  and  ory  487 
29.  County  rate  379 
17  s.  4.  Trial  522 

34.  Smuggling  437 

19.  Apprentice  440 
Conviclion.    Collier  589 

6.  Executor  442 


9. 
13. 

17. 

25. 
26. 
28. 
29. 
30. 

32. 


33. 
34. 
35. 
39. 

44. 


Gaor^e  III. 
e.  16.  Crown  land.    Limitation  of 
time  235 

c.  84.  s.  13.  Turnpike.   Additional 
horses  233 

8.  56.    Turupike  gate. 
Setttlement  58 

o.  36.  Annuity  act  76 

o.  42.  Bricks  150 

0.51.  Post  horse  duty  254 

0.  60.  Ship  register  212 

0.  52.  Election  committee.    Costs    102 
c.  68.  s.  70.  Dealer  in  tobacco  96 

c.  67.  Durham  paving  act.   Settle- 
ment 

c.  57.  Parish  apprentices.    Prose- 
cution 

Apprentice.    Settlement 
c.  5.    Insolvent  debtors 
0.  68.  Ship  register 
e.  101.  Poor  removal 
c.  69.  West  India  docks 
c.  13  Seamen.    Escape  after  civil 
arrest 

c.  98.  Post  horse  duty  

c.  72.  8.  3.  Naval  and  military  prize  294 

•.    -  gg 

253 
528 
589 
494 
447 
543 
454 


45. 

46.  c.  65.  s.  115.    Property  tax 

46.  0.  96.  Post  horse  duty 

2.  c.  86.  Liverpool 

6.  c.  25.  Conviction.    Collier 
13.  c.  78.  s.  47.  Highway  act 
17.  c.  26.  Annuity  act. 
26.  c.  60.  s.  17  Ship  re^ster 
33.  c.  54.  Friendly  society  act 

38.  0.  63.  Beverly  and  Barmotone 

dminage  act 

c.  86.  Custom-house  officers 
89.  c.  69.  West  IndiA  doek  euct 

39.  &  40.  c.  47.  London  dock  act 

c.  99.  Pawnbroker's  act 
41.0.23.  8.6.  Poor's  rate 
48.  c.  132.  WarehMBing  not 
c.  140.  BrioUl 


58 

87 
60 
119 
212 
186 
255 


253 


34» 
451 
465 
569 
635 
476 
569 
S23 


€.  14|.  Justioes  of  Peace  357 

c.  153.  s.  15  &.  16  Navifttioii  461 

46.  c.  54v  Navigation  ib. 

46.  «.  43.  Stamps  327,  328 

48.  0.11.  Bristol  523 
o.  149.  uked.  2.  Law  stamps  460 

49.  p.  121.  a.  8.  Bankrupt  629, 631 

SUPERCARGO. 
Where  a  supereargo  and  agent  on  board  the 
▼«ssal,  has  the  tike  an&ority  in  the  ab- 
sence of  hb  principal,  eren  before  the 
vessel  sails  from  this  country,  to  alter  the 
destination,  vide  CHanrnB  Party,  2. 
Dumdmm  v.  (Ttsyims,  E.  50  G.  3.        381 

SURRENDER,  CONDITIONAL  W 

TERM. 

See  LairDLOKD  akd  Txitaht,  3. 

TAXES. 
See  Post  Horsx  Dctt.    Pbopsrtt  Tax. 

TENANTS  IN  COMMON, 

See  Joikt  Trkahts. 

See  £jBCTHX5T,  8,  10*    Joist  Txhasts 

ASD  Tx5jklfT8  IK  COMMOR. 

A  demand  of  possession  by  one  tenant  in 
common,  and  a  refusal  by  the  other,  stat- 
ing that  he  claimed  the  icAo2s,  is  evidence 
of  an  actual  ouster  of  his  companion. 
Dm,  Lessee  of  HeUings  and  wtfe  v.  fitr^, 
E.  49  G.  3.  38 

TENANT  IN  TAUL  AFTER  POSSIBIL- 
ITY, &c. 

By  settlement  before  marriage,  the  hue- 
band's  estate  was  conveyed  to  trustees  to 
the  use  of  the  husband  for  life,  sans  waste  ; 
remainder  to  the  use  of  the  wifo  for  /(fa, 
for  her  jointure,  and  in  bar  of  dower; 
remainder  to  the  fint  and  other  sons  of 
the  marriage  in  tail  male ;  remainder  to 
the  first  and  other  daughters  in  tail  mail ; 
remainder  to  the  heirs  of  the  body  of  the 
husbdnd  and  toife :  remainder  to  the  right 
heirs  of  the  husband :  the  wife  survived 
the  husband  and  had  no  issue ;  and  after 
{KMsibiNty  of  issue  by  the  husband  ex- 
tinct; held  that  she  was  tenant  in  tail  af- 
ter possibilitv,  dsc. ;  that  she  was  unim- 
peachable of  waste,  and  was  entitled  to 
the  property  of  the  timber  when  cut  by 
her.     Wilhams  v.  fFiUiams,  E.  50  G.  3. 

421 
TENURE, 
See  Esohxat,  Ik^vjcst  of. 

TERM  OUTSTANDING. 
Where  an  old  mortgage  term  of  1000  years, 
created  in  1727,  was  recognized  in  a  mar- 
ria§|e  settlement  by  the  owner  of  the  in- 
heritance in  1751,  by  which  a  sum  was 
Sppropriated  to  its  discharge;  and  no 
Amher  notice  was  taken  of  it  till  1802, 
when  a  deed  to  which  the  then  owner  of 
the  inheritance  and  the  representatives  of 
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eke  tenDQn  wera  ptftieti  rooiting'tlMitbo 
term  wu  still  flubuBtiog,  coiiTeyed  it  to 
otliew  to  aecure  &  iiioctg«jgiD :  held  that  it 
could  not  be  preeumed  to  have  bean  aur- 
rendeied  againat  tbe  owner  of  tha  inher- 
itance, who  waa  intaraated  in  upholdinc 
it.    Doa,  Leasee  ^  Ormhmm^,  SeoU^  M. 
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TIMBER. 
See  TsvAirv  iv  Tail  4rrnt  Poisinlitr, 

Ac. 

TITHBI*. 

1  Due  noticea  having  been  giren  to  the  par- 
aon  of  the  aetting  out  the  tithea  of  truit 
and  vegetablea  in  a  garden ;  which  were 
accordingly  set  out  on  tbe  daya  apecified  s 
and  the  tithea  not  having  been  remoTed 
at  the  distance  of  a  month  aflerwaida, 
when  they  had  become  rotten.;  a  notice 
then  ffiven  by  the  owner  to  remove  the 
tithedfruita  and  vegetablea  within  two 
days,  otherwise  an  action  would  be  coi;n- 
menced  against  the  paraon,  ia  aufficient 
notice  of  their  having  oeen  set  out,  where- 
on to  found  an  action,  if  they  be  not  re- 
moved. And  due  noticea  having  been 
given  of  aettinc  out  tithea  of  garden  veg- 
etablea and  field  barley,  on  certain  daya 
between  the  llth  and  l6th  of  September^ 
a  general  notice  on  the  17th  to  the  parson, 
to  take  away  aU  the  tithes  of  kts  (the 
plaintiff's)  lands  within  two  davs,  is  suffi- 
cient whereon  to  found  the  like  action. 
Kvmp  V.  Filewood^  Clerk,  T.  49  G.  3. 

17g 

2  Where  a  composition  for  tithea  had  been 
lone  paid  by  the  farmer,  and  two  yeara 
before  the  action  of  debt  brought  on  the 
Stat.  2.  and  3  Ed.  6.  e.  13.  lor  not  setting 
out  the  tithes,  the  vicar,  in  a  conversation 
with  the  iju-mer,  demanded  his  tithes 
vicarial;  on  which  the  other  tendered 
him  40«.,  (the  annual  composition)  which 
the  vicar  refused  to  take,  out  assigned  no 
reason  for  his  refusal ;  this  was  held  to 
be  no  evidence  of  a  notice  to  determine 
the  composition,  which  notice  ought  to 
be  unequivocal :  and  held  also  that  the 
farmer,  not  having  denied  tbe  vicar's 
right  to  tithes  in  kind  before  tbe  action 
brought,  was  not  precluded  from  taking 
the  oDJection  to  the  action  at  tbe  trial,  for 
want  of  a  proper  notice  to  determine  the 
composition,  analacous  to  a  notice  to  quit 
land,  by  putting  the  vicar  to  the  strict 
proof  of  his  right  to  tithe  in  kind.  Fell 
V.  WiUon,  H.  50  G.  3.  364 

3  A  notice  on  the  8th  to  determine  a  com- 
position for  tithes  from  year  to  year,  com- 
mencing on  the  29th  of  September^  is  not 
a  sufficient  notice.  Hewitt  and  Others  v. 
Jtdams^  Dom.  Proe,  1782.  cited  i(.       365 

4  Though  by  the  general  rule  a  farmer  may 
not  at  his  pleasure  tithe  and  carry  part  of 
a  field  of  com  which  has  been  cut,  before 
the  tehole  he  tithed^  and  then  proceed  to 
another  field,  dtc.  so  aa  to  oblige  the 


param  to  oome  again  tq  tHe  aune  field  at 
another  tima  to  take  hia  tithe;  which 
yaneral  rule,  however,  being  levelled 
against  firand,  vesation,  and  caprice,  must 
whe^a  these  have  no  application,  be  nn- 
derstood  with  all  necessary  eiceptiona  of 
partial  ripeness  and  Weather,  the  negleot 
of  which  woald  bo  prejudicial  to  Uie 
crop ;  yet  there  ia  no  rule  of  law  which 
obiigea  a  fiirmer  (all  iraud  and  vexation 
apart)  to  tithe  the  whole  of  that  part  of  a 
fiield  which  iiea  in  one  pariah,  before  he 

Srooeeda  to  tithe  any  part  of  the  same 
eld  lying  in  another  pariah.  And  there- 
fore, where  a  farmer  cat  the  whole  of  a 
field  of  barley  lying  in  the  two  pariahea 
of /L  and  B.,  and  after  rolling  (L  e.  cock- 
ing) and  tithing  part  in  ^>.,  proceeded  to 
roll  and  tithe  part  in  B.,  and  the  weather 
being  catching,  he  carried  that  part  which 
waa  tithed  in  A,  the  day  before  the  reat  of 
the  field  in  A.  waa  rolled  and  tiihed ;  and 
thia  wiihoat  previoua  notice  of  hia  inten- 
tion to  carry  auch  part :  held  that  this  be- 
ing done  bona  fide  waa  lawinl.  Leathes^ 
Clerk  V.  Lsmnsom^  E.  60  G.  3.  435 

TITLE, 
See  CovEHAKT,  8.  Powbr  2.  pRESirHPTioir 

OF  Title. 

TOBACCO—DeaHng  in. 
See  VsuDom  akd  Vsitdxe,  1. 

TOLLS, 

See  Caval  Cohpanv. 
See  Poor's  Rats. 

TRADING  COMPANY. 

A  bond  given  to  trustees  to  secure  the  fkith- 
ful  service  of  a  clerk  to  the  Globe  insur- 
ance companv,  who  were  no  corporation, 
may  be  put  in  suit  by  the  trustees  for  a 
breach  of  faithful  service  hj  the  clerk, 
committed  at  any  time  during  his  con- 
tinuance in  the  service  of  the  actually 
eiisting  body  of  persons  carrying  on  the 
same  business  under  the  same  name,  not- 
withstanding anv  intermediate  change  of 
the  original  holders  of  the  shares  by 
death  or  transfer;  the  intention  of  the 
parties  to  the  instrument  being  apparent, 
to  contract  for  such  service  to  be  per- 
formed to  the  company  as  a  fluctuating 
body ;  and  the  intervention  of  the  trus- 
tees removing  all  legal  and  technical 
difficulties  to  such  a  contract  made  with, 
or  suit  instituted  by,  the  company  them- 
selves as  a  natural  body.  Metcalfe  Bart, 
and  Others  v.  Bruin^  E.  50  G.  3.         509 

TRADING  WITH  ENEMY. 
1  A  licence  to  export  goods  to  certain 
places  within  the  influence  of  the  enemy 
interdicted  to  British  commerce,  granted 
to  H.  JV.  on  behalf  of  himself  and  other 
British  mercbanta,  Ac.  is  sufficient  to 
legalize  an  insurance  on  such  adventure. 
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if  it  aopear  tbat  H.  JV.  waf  the  agent  em- 
ployed by  the  British  merchante  really 
interested  in  it  to  get  the  licence,  thonah 
he  bad  no  property  in  the  goods  himself. 
RatoUnBon  and  Others  ▼.  Jansen,  £.  60 
G.  3.  427 

2  An  insurance  having  been  made  on 
goods,  at  and  from  a  port  in  Russia  to 
London^  by  an  agent  residing  here  for  a 
Russian  subject  abroad ;  which  insurance 
was  in  fact  made  after  the  commence- 
ment of  hostilities  by  Russia  against  this 
country,  but  before  the  knowledge  of  it 
here,  and  after  the  ship  had  sailed,  and 
been  seized  and  confiscated;  held  that 
the  policy  was  void  in  its  inception  ;  but 
that  the  agent  of  the  assured  was  entitled 
to  a  return  of  the  premium  paid  under 
ignorance  of  the  fact  of  such  hostilities. 
Oom  fy  Others  ▼.  Bracce,  £.  60  G.  3.    428 

3  As  the  king  cannot  licence  the  importa- 
tion of  enemy*8  property,  the  produce  of 
a  foreign  country,  into  this  realm  in  neu- 
tral vessels,  contrary  to  the  navigation 
laws,  a  licence  in  fact  ^nted  for.  such 
purpose  will  not  legalize  an  insurance 
upon  the  property  so  imported.  And  if 
a  policy  be  made  upon  the  supposed 
emcacy  of  such  a  licence,  fin  the  purpose 
of  covering  the  importation  of  Bntisk^  as 
well  as  enemy's  property  in  that  manner 
(the  former  of  whicli  is  legalized  by  the 
Stat.  43  G.  3.  c.  153.  s.  15.,  16  and  45  G. 
3.  c.  34.)  the  underwriters  cannot  at  any 
rate  recover  the  premiums  for  more  than 
the  amount  of  the  British  interest  in- 
sured:  the  assured  not  resisting  their 
claim  to  that  extent.  Shiffner  v.  Gordon 
and  Another,  E.  50  G.  3,  461 

4  In  another  case,  where  a  licence  was 
granted  to  cover  a  British  adventure  out 
and  home  to  and  from  the  Spanish  South 
American  colonies,  upon  condition  that 
the  licensee  should  export  a  certain  pro- 
portion of  British  manufactures  for  the 
voyage  out ;  and  it  afterwards  appeared 
that  the  greatest  part  of  the  outnt  was 
made  up  of  Spanish  goods,  and  onIy<  a 
very  small  quantity,  merely  nominal,  of 
British  manufactures;  this  was  deemed 
to  be  colourable  and  in  fraud  of  the 
licence,  and  therefore  did  not  protect  an 
insurance  thereon.  Gordon  v.  Vaughan, 
E.  49  G.  3.  B.  R.  cited,  ib,  464 

5  Where  an  assured,  a  British  merchant, 
in  an  action  on  a  policy  of  insurance  on 
goods  bound  to  an  enemy's  port  in  Hoi- 
land,  sought  to  protect  the  adventure 
under  the  king's  licence  to  trade  with 
the  enemy,  it  was  not  sufficient  to  give 
in  evidence  at  the  trial,  and  to  prove  his 
possession  in  fact  before  the  voyage  com- 
menced, of  a  ^sneroZ  licence,  dated  three 
months  before,  licensing  six  neutral  ves* 
sels  under  certain  neutral  flags  to  pass 
unmolested  to  or  from  any  port  of  Hol- 
land, from  or  to  any  port  of  this  king' 
dom,  with  certain  goods  (including  the 
goods  insured  ;)  which  licence  was  di- 
rected to  R,   S»  and  other  British  mer- 


chants:  with  a  condition  annexed,  that 
they  should  cause  the  licence  to  be  deli- 
vered up  to  them  or  their  agents  when 
the  ship  should  enter  any  port  of  this 
kincdom  ;  without  also  giving  probable 
evidence  to  account  for  his  possession  <>€ 
the  licence,  and  to  shew  that  his  use  or 
it  was  lawful;  as  by  shewing  from 
whom  and  when  he  received  it,  and 
thereby  connecting  his  own  particulsir 
adventure  with  such  general  licence. 
BarUno  v.  Jiflntosh^  £.  50  G.  3.  46B 

TRESPASS, 
5^CoKVicTioir,2. 

&eEviosifCB,2. 

1  Where  the  plaintiff  had  lands  abutting  on 
one  side  of  a  public  highway  called 
Shepherd's  Lane,  (which  is  prima  facie 
evidence  that  the  nearest  half  of  the 
lane  was  his  soil  and  freehold,)  he  may 
declare  aenerally  for  a  trespass  in  his 
close  called  Shepherd's- Lane;  and  the 
defendant  must  plead  soil  and  freehold 
in  another,  in  order  to  derive  the  plain- 
tiff to  new  assign  the  trespass  complain- 
ed of  in  the  part  of  the  lane  which  was 
his  exclusive  property.  Stevens  v.  Whist- 
ler, E.  49  G.  3.  39 

2  In  trespass  quare  clausum  freait,  if  the 
defendant  plead  soil  and  frehold  in  ano- 
ther, by  whose  command  he  justifies  the 
trespass,  such  command  may  be  traversed 
by  the  plaintiff.  Chambers  v.  Donaldson. 
£.  49  G.  3.  46 

3  So  in  trespass  for  breaking  and  entering 
the  plaintiff's  cellar,  if  the  defendant 

Elead  that  the  place  where,  &c,  is  copy- 
old,  and  that  the  lord,  at  a  court,  &c. 
granted  to  the  defendant  a  messuage,  of 
which  the  cellar  is  parcel;  and  so  justi- 
fies the  entry;  the  plaintiff  may  reply 
that  the  defendant  entered  of  his  own 
wrong,  and  traverse  that  the  cellar,  at  the 
time  when,  &c.  was  parcel  of  the  cus- 
tomary messuage ;  without  shewing  a 
title  in  himself.  Gary  v.  Holt,  M.  19  G. 
2.  48 

4  A  feme  covert,  though  deserted  by  her 
husband,  who  had  gone  abroad,  trading 
as  a  feme  sole,  cannot  maintain  trespass 
for  breaking  and  entering  her  dwelhng- 
house.    Boggett  v.  Frier,  T.  49  G.  3.  150 

6  Where  one  who  entered  under  a  warrant 
of  distress  for  rent  in  arrear,  continued 
in  possession  of  the  goods  upon  the  pre- 
mises for  16  days,  during  toe  4  last  of 
which  he  was  removing  the  goods, 
which  were  afterwards  sold  under  the 
distress ;  held  that  at  any  rate  he  was  lia- 
ble in  trespass  quare  clausum  fregit  for 
continuing  on  the  premises  and  disturbing 
the  plaintiff  in  the  possession  of  his 
house,  after  the  time  allowed  by  law. 
Winterboume  v.  Morgan,  T.  49  G.  3. 193 

6  Where  goods  were  distrained  in  a  house, 
and  the  person,  left  in  possession  during 
the  5  days  till  the  goods  were  replevied, 
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teft  them  diipened  af  he  found  tbem  all 
over  the  house,  and  went  into  all  parts 
of  it  himself;  no  objection  being  made 
at  the  tima;  Ld.  Man^fUld  left  it  to 
the  jury,  in  an  action  of  trespass,  as 
evidence  of  the  owner's  consent.  Wash' 
bom  V.  Blacky  Westmingter  SUHngs  after 
Mich.  1774.  197 

7  To  a  declaration  for  several  trespasses  on 
the  plaintiff's  land,  on  divers  daysj  <&c. 
the  plea  alleged,  that  at  the  said  several 
days,  &c,  the  defendant  committed  the 
said  several  trespasses  by  licence  of  the 

Slaintiff :  and  the  latter  replied  that  the 
efendant  of  his  own  wrong  and  toithaut 
the  cause  alleged,  committed  the  said  sev- 
eral trespasses,  &>c. :  held  that  evidence 
of  a  licence  which' covered  sonu^  but  not 
allf  of  the  trespasses  proved,  within  the 
period  laid  in  the  declaration,  did  not 
sustain  the  justification  upon  the  issue 
taken  by  the  replication.  Barnes  v. 
Hunt,  T.  49  G.  3.  218 

6  A  plea  to  an  action  of  trespass,  for  kill- 
ing the  plaintiff's  dog,  cannot  justify  the 
act,  by  stating  that  the  lord  of  the  manor 
was  possessed  of  a  close,  and  that  the 
defendant,  as  his  gamekeeper,  killed  the 
dog  when  running  after  hares  in  that 
close  for  the  preservation  of  the  hares ; 
such  plea  not  even  stating  that  it  was 
nuessary  to  kill  the  dog  for  the  preserva- 
tion of  the  hares ;  nor  stating  that  it  was 
the  dog  of  an  unqualified  person.  Vere 
V.  Lord  Cawdor,  M.  50  G.  3.  272 

<)  The  Stat.  43  G.  3.  c.  141.  does  in  no 
instance  extend  to  protect  justices  of 
peace  in  the  execution  of  their  office 
against  actions  for  acts  of  tresspass  or 
imprisonment,  unless  done  on  account  of 
some  conviction  made  by  them  of  the 
plaintiffs  in  such  actions  by  virtue  of  any 
statute,  &c.  Massey  v.  Johnson,  H.  50  G. 
3.  357 

10  The  magistrate  is  liable  to  answer  in  an 
action  (or  such  part  of  an  imprisonment 
suffered  under  his  warrant  as  was  within 
six  calendar  months  before  the  action 
commenced  against  him.  t^. 

11  After  an  acquittal  of  the  defendant  upon 
an  indictment  for  a  felonious  assault  upon 
the  plaintiff  by  stabbing  him,  the  plain- 
tiff may  maintain  trespass  to  recover 
damages  for  the  civil  iniury,  if  he  be  not 
shewn  to  have  collucled  in  procuring 
such  acquittal.  Crosby  v.  Leng,  E.  50  G. 
3.  513 

TRIAL. 

1  Notice  having  been  given  for  the  trial  of 
a  cause  at  Monmouth,  which  arose  in 
Glamorganshire,  as  being  in  fact  the 
next  English  county  since  the  stat.  27  H. 
8.  c.  26.  s.  4,  though  Hereford  be  the 
common  place  of  trial ;  the  Court  refused 
to  set  aside  the  verdict  as  for  a  mis-trial, 
on  motion  ;  the  question  being  open  on 
the  record.  Ambrose  v.  Rees,  T.  49  G. 
3.  182 

2  The  Court  will  not  try  an  action  upon  a 


wa^r  on  an  abstract  question  of  law  or 
judicial  practice,  not  arising  out  of  cir- 
cumstances really  existing,  in  which  the 
parties  have  a  legal  interest.  Henkin  v. 
Guens,  £.  50  6.  3.  439 

3  Notice  of,  see  Practice,  21. 

TRUST, 
Su  Camal  Compahy.    Usxs  akd  Trusts 

XXBCUTBD. 

Under  a  devise  to  trustees,  their  heirs,  dE&c. 
of  freehold  and  leasehold  estate,  on  trust 
to  permit  and  suffer  the  testator*  s  wife  to  re- 
eeive  and  take  the  rents  and  profits  tiU  his 
son  should  attain  21,  and  then  to  the  use 
of  his  son  in  fee ;  and  a  devise  of  other 
lands  to  the  trustees,  upon  trust  to  receive 
the  rents  and  profits  till  his  son  attained 
2J  ;  and  in  the  mean  time  to  apply  the 
profits  in  discharging  the  interest  of  a 
bond  of  3000/. ;  and  on  the  son's  attain- 
ing 21,  upon  trust  by  sale,  lease,  or  mort- 
gage of  the  last  mentioned  premises,  to 
raise  the  3000/.,  and  discharge  the  bond  ; 
and  subject  thereto,  to  the  use  of  his  son 
in  fee  on  his  attaining  21.  And  a  third 
devise  of  other  lands,  and  the  residue  of 
his  real  and  personal  estate,  to  the  use  of 
the  same  trustees,  in  trust  by  sale,  lease, 
or  mortgage  of  the  same,  to  raise  3000/. 
and  pay  it  to  his  daughter  Elizabeth :  and 
after  payment  thereof,  absolutely  to  sell 
and  dispose  of  so  much  of  the  residue  of 
his  said  lands,  &c.  as  they  should  think 
proper,  to  raise  money  to  pay  his  debts, 
legacies,  and  funeral  expences,  and  then 
upon  trust  to  pay  the  interest  and  produce 
of  his  real  and  personal  estate  to  his  then 
wife,  for  the  maintenance  of  herself  and 
two  children,  till  the  latter  should  attain 
21,  if  she  continued  his  widow;  but  if 
not,  then  for  the  benefit  of  the  two  chil- 
dren till  21 ;  and  then  to  transfer  to  those 
children  such  residue ;  with  further  trusts 
if  either  or  both  of  them  died  under  21 : 
with  a 

Proviso,  "  that  it  should  be  lawful  for  the 
**  trustees,  and  the  survivor,  at  any  time 
•'  or  times  till  all  the  said  lands,  &c.  de- 
«« vised  to  them  should  actually  become  vested 
*'  in  any  other  person  or  persons  by  virtue  of 
^*the  will  or  untU  the  same  or  any  part 
*'  thereof  should  be  absolutely  sold  as  afore- 
^*-said,  to  lease  the  same  or  any  part 
**  thereof,  for  any  term  of  years  not  ex- 
*'  ceeding  14,  at  the  best  rent :" — 

Held  that  the  devise  in  the  first  clause  to 
the  trustees,  upon  trust  to  permit  and  suffer 
the  testator's  wife  to  receive  and  take  the  rents 
and  profits  of  the  lands  there  described 
until  his  son  attained  21,  vested  the  legal 
estate  of  those  lands  in  her,  and  was  not 
affected  by  subsequent  leasing  power 
given  to  the  trustees;  which  was  confined 
to  premises  originany  vested  in  them  as 
trustees,  or  over  which  when  afterwards 
becoming  vested  in  others,  the  trustees 
retained  a  power  of  sale,  tftc.    Bight  d. 
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TRUSTEES  FOR  UNINCORPORATED 

COMPANY, 

See  BovD. 

TURNPIKE  ACT. 

The  general  turnpike  act  13  6.  3.  c.  84.  t. 
13,  naving  given  a  penalty,  to  be  recover- 
ed by  information  befbre  justicei  of  peace, 
or  by  action,  for  ufinc  a  greater  nnmber 
of  borsea  than  is  thereby  allowed  fi>r  the 
draift  of  waggons,  &e.  on  the  road :  and 
the  19th  section  having  provided,  that 
if  it  appear  on  oath  to  the  satisfiiction  of 
any  justice  of  the  peace  or  court  of  jus- 
tice, that  the  carriage  could  not  be  drawn 
with  the  ordinary  number  of  horaea,  br 
reason  of  deep  snow  or  ice,  then  such 
justice  of  peaoe  or  court  may  ttop  all  fro^ 
eeedmgs  before  them  respectively ;  held 
that  such  application  for  a  stay  of  proceed- 
ings must  be  made  to  the  court  above 
in  which  the  action  was  brought,  and  that 
the  defence  is  not  available  at  nisi  prius. 
MolfuuM  V.  Poeock,  M.  60  G.  3.  S33 

UNIVERSITY, 
See  CoNCSANCB. 

USAGE, 
See  Ofpicb,  2. 

USES  AND  TRUSTS  EXECUTED. 

Under  a  devise  of  land  to  a  trustee  and  his 
heirs,  out  of  the  rents  and  profits  to  pay 
an  annuity  to  the  testator's  wife,  and  the 
overplus  to  his  nephews;  and  after  his 
wife  B  death  to  the  use  of  his  nephews  and 
the  survivor  for  their  lives ;  remainder  to 
the  uae  of  the  trustee  to  preserve  contin- 
gent uses  and  estates,  &c.  during  their 
lives;  and  after  their  deceases  in  trust 
for  the  heirs  male  of  the  body  and  bodies 
of  the  nephews ;  and  in  default  of  such 
issue,  then  to  the  use  of  another  in  fee ; 
Held  that  the  limitation  in  trust  for  the 
heirs  male  of  the  body  and  bodies  of  the 
nephews  was  executed  by  the  statute,  and 
therefore  united  with  the  prior  use  eie- 
cuted  in  them  for  life ;  and  that  a  recov- 
ery suffered  of  the  whole  estate  by  the 
survivor  of  the  nephews,  after  the  death 
of  the  other  nephew  without  issue,  and 
after  the  death  of  his  own  issue,  bound 
the  entail,  and  defeated  the  subsequent 
limitation  in  fee.  Doe^  Lessee  of  Terrv  v. 
Collier,  T.  49  G.  3.  185 

USURY. 
1  A  broker  a^ees  with  the  defendants  to 
get  their  bills  discounted,  and  that  he 
shall  retain  out  of^the  money  so  raised, 
the  exorbitant  brokerage  of  10s.  per  cent. ;. 
but  the  broker  was  not  to  advance  the 
money  himself,  nor  was  his  name  on  the 
bills :  held  that  a  bill  accepted  by  the  de- 


fendttits,  tfnd  negotiated  by  the  brolMr, 
upon  these  tenns,  ooold  &«t  be  avoided  in 
the  hands  of  an  innocent  indorsee,  an  for 
an  usurious  eonsideration  within  the  ntai. 
19  Ann.  e.  16.  IhgnOI  v.  Wigk^^  E.  49 
G.8.  35 

3  The  defendant  being  indebted  to  the 
plaintiffs,  his  bankers,  in  nearly  30,000/,, 
about  21,000?.,  of  which  was  secured  by 
bonds  (a  considerable  part  of  which  was 
advanced  by  them  when  stocks  were  be- 
low 50/.)  agreed  with  them  that  thej 
should  place  25,000/.  to  his  credit  in  ac- 
count: for  which  he  was  to  purchase 
50,000/.  stock,  (then  at  51  1-4)  in  their 
names  and  account  to  them  for  the  diri- 
dends  upon  such  stock  as  fhHn  the  last 
dividena-day ;  after  which  agreement, 
the  plaintiffs  acting  npon  the  basis  of  it, 
(thought  he  defendant  never  purchased 
the  stock  BO  agreed  upon)  entered  in  their 
books  the  sum  of  25,000/.  to  the  credit  of 
the  defendant,  and  continued  to  honour 
his  drafts  from  time  to  time;  crediting 
him  also  with  other  sums  actually  paid  bj 
him  and  wrote  off  the  amount  of  his 
bonds  to  his  credit,  and  delivered  them 
up  to  him. 

Held  that  this  agreement  to  repay  the  new 
credit  of  25,000?.  by  the  purchase  of  stock 
as  at  50/.,  when  in  fkctit  was  more  at  the 
time  of  the  agreement  made,  though  it 
had  been  less  when  a  considerable  part 
of  the  money  was  actually  advanced  upon 
his  general  credit,  was  usurious  and  void  ; 
but  that  nevertheless  the  sum  of  25,000/., 
credited  under  that  agreement  bv  the  plain- 
tifls  to  the  defendant  in  his  banlang  account^ 
was  to  be  reckoned  acainst  them  npon 
balancing  the  account  of  debtor  and  credi- 
tor between  them.  Boldero  and  Another 
T.  Jackson,  M.  50  G.  3.  291 

VARIANCE 

1  An  action  on  the  case  for  setting  up  a  cer- 
tain mark  in  front  of  the  plaintiff's  dwel- 
ling-house, in  order  to  defame  him  as  the 
keeper  of  a  bawdy-house,  is  not  local  in 
its  nature ;  and  if  the  declaration,  after 
describing  the  house  as  situate  in  a  cer- 
tain street  called  A.  street,  in  the  parbh 
of  O.  A.  (there  being  no  such  parisn,)  af- 
terwards state  the  nusance  to  be  erected 
and  placed  in  the  parish  aforesaid,  it  will 
be  ascribed  to,oenife,and  not  to  local  des- 
cription ;  and  therefore  the  place  is  not 
material  to  be  proved  as  laid.  Jefferies  v. 
Duncombe,  E.  49  G.  3.  117 

2  In  an  action  for  a  malicious  prosecution, 
the  copy  of  the  original  roll  or  record  of 
acquittal  given  in  evidence,  stated  the 
finding  of  the  bill  of  indictment  against 
the  now  plaintiff  m  B.  iZ.,  the  process  to 
bring  in  the  party,  her  appearance,  and 
plea  of  not  guilty  in  Mich,  term,  and  the 
joining  of  issue  in  the  same  Court;  and 
then  it  stated  the  venire  facias  joratores 
returnable  in  Hilarff  term,  and  the  dis- 
tringas juratores  by  whioh  the  sheriff  is 
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commanded  to  have  the  ^nry  before  our  utid 
lord  the  Kmg  at  Weetminater,  on  Wed- 
neaday  next  after  15  days  from  £aater,  or 
before  the  Lord  Chief  Justice  if  he  ahould 
eome  before  that  time,  i.  e.  011  Tueaday  next 
after  the  end  of  the  term  (Hilary),  at 
Weatminater,  Sui.inthe  great  hall  of  pleas 
thirej  and  then  aAer  givins  a  day  in 
bank  to  the  proaecutor  and  defendant,  it 
proceeded— on  which  day,  viz.  on  Wed- 
neadaynext  after  IS  days  <}-c.  before  our 
said  lord  the  king,  at  W.,  came  the  par- 
tiea;  and  the  Chief  Juatice  before  whom 
the  aaid  jurora  came  to  tr^,  Slc.  aent  here 
faia  record  (which  i«  the  niai  priaa  record) 
tn  these  words  j  (which  are  the  worda  of  the 
poatea  indoraed  on  the  niai  priua  record ;) 
viz.  aftemords^  on  the  day^  and  at  the  place 
last  nfithin  mentioned^  before  the  Chief 
Juatice,  Slc.  and  ao  it  proceeded  to  aet 
out  the  trial,  and  the  verdict  of  not  guil- 
ty ;  (which  is  the  concluaion  of  the  poa- 
tea on  the  niai  priua  record  aent  into  the 
court  in  bank  by  the  Chief  Juatice  :)  and 
then  the  original  roll  proceeded — where* 
upon^  aR  the  premises  being  seen  by  tht 
court  of  OUT  said  lord  the  king  now  here,  it 
ia  conaidered  and  adjudged  by  the  said 
court  now  here,  that  M.  W.  (the  now 
plaintiff)  do  depart  here  without  day, 
&c. 

The  form  and  component  parte  of  the  origi- 
nal roll,  or  record  of  accquittal,  being 
tbua  underatood :  it  followa'  that  the 
worda  of  the  postea,  **  afterwarda,  on  Ute 
day  and  at  the  place  last  within  meniionedy* 
atated  in  the  indoraement  on  the  nisi 
priua  record,  aa  aent  by  the  Lord  Chief 
Juatice  into  the  court  in  bank,  refer  to 
the  day  and  place  last  mentioned  in  the 
distringas  juratores  aet  forth  in  that  re- 
cord ;  namely  to  «*  Tuesday  next  after 
**  the  end  of  the  term,  (Hilary  at  Weu- 
"  minster,  dtc.  in  the  sreat  hall  of  pleaa 
**  there,*'  which  waa  the  day  and  place 
at  niai  priua  given  ;  and  not  to  the  "  Wed- 
^*nesday  next  after  15  daya,  Sic.  before  our 
^^said  lord  the  king  at  W.,"  which  waa 
the  return  day  in  bank  the  aubaeouent 
term,  and  consequently  after  the  trial  waa 
bad ;  though  the  atatement  of  this  return- 
day  intervenea  on  the  roll  between  the 
atatement  of  the  day  and  place  given  to 
the  jury  in  the  distringaa,  and  the  atate- 
ment of  the  poatea  indoraed  on  the  niai 
Sri  us  record  aa  aent  in  by  the  Lord  Chief 
uatice. 

And  aa  by  the  roll  it  appeared  that  the  trial 
waa  at  niai  priua,  and  the  judgment  of 
acquittal  in  bank ;  it  waa  thererore  held 
not  to  prove  an  allegation  in  the  declara- 
tion, that  **  the  defendant  (the  now  plain- 
«« tiff  on  Wedneaday  next  after  15  days, 
**  Ac.  in  the  court  of  our  said  lord  the  king, 
*^  before  the  king  himself  j  at  W.  before  the 
**  Lord  Chief  Justice  emmgned  to  hold  pleaa 
«*  before  the  king  himaelf,  &c. ;  W,  /. 
^  being  aaaociated  with  him,  d&c.  waa  in 
<«  due  manner  and  according  to  the  due 
**  courae  of  law  by  a  jury  of  the  aaid  county 
Vot.  YL  88 


<«of  Jtf.  atcqmtted^  &c.*/*  which  allega- 
tion auppoaed  the  trial  to  have  been  in 
bank  on  the  return  day  there  given. 
Woodford  and  Mary  his  Wife  v.  Ashley^  M. 
50  G.  3.  243 

3  An  allegation  in  a  declaration,  with  a 
prout  patet,'&e.  that  the  plaintiffa  by  the 
judgment  of  the  court  recovered  against  the 
bail,  ia  not  proved  by  the  production  of 
the  recognizance  of  bail,  and  the  acire  fa- 
cias roll,  which  latter  concluded  in  the 
common  form. — Therefore  it  is  consider- 
ed that  the  plaintiffs  have  their  caption 
thereupon  againat  the  bail ;  for  this  is  an 
award  of  execution  ;  or  at  most  a  judgment 
of  exeattion,  and  not  a  judgment  to  recover, 
Phillipson  v.  Mangles,  M.  50  G.  3.        247 

4  For  variance  between  the  words  of  a  cove 
nant  in  a  deed  aa  declared  on,  and  the  sub- 
stance and  lecal  effect  of  such  word  s  ai 
qualified  by  other  covenants  in  auch  deed ; 
see  CovxHAMT,  2. 

VENDOR  AND  VENDEE. 

1  A  factor  aelling  a  parcel  of  prize  manu- 
factured tobacco,  consigned  to  him  from 
his  correspondent  at  Guernsey,  of  which 
a  regular  entry  waa  made  on  importation, 
but  without  having  entered  himself  with 
the  excise  ofiBce  aa  a  dealer  in  tobacco, 
nor  having  any  licence  as  such,  may  yet 
maintain  an  action  againat  the  vendee  for 
the  value  of  the  goods  sold  and  delivered ; 
and  this,  though  the  tobacco  were  sent  to 
the  defendant  without  a  permit,  at  his  de- 
sire :  there  being  no  fraud  upon  the  reve- 
nue, but  at  most  a  breach  of  revenue  reg- 
ulations protected  by  penalties:  even  if 
such  factor  could,  upon  this  single  and 
accidental  instance,  oe  considered  aa  a 
dealer  in  tobacco  within  the  meaning  of 
the  atat.  29  Geo.  3.  c.  68.  s.  70,  which  re- 
quirea  every  person,  who  shall  deal  in 
tobacco,  first  to  take  out  a  licence  under 
a  penalty.    Johnson  v.  Hudson^  £.  49  G.  3. 

2  Where  turpentine  in  casks  were  sold  by 
auction  at  ao  much  per  cwt.,  and  the 
casks  were  to  be  taken  at  a  certain 
marked  quantity,  except  the  two  last,  out 
of  which  the  seller  waa  to  fill  up  the  reat 
before  they  were  delivered  to  the  pur- 
chaser ;  on  which  accounta  the  two  laat 
casks  were  to  be  sold  at  uncertain  auanti- 
tiea ;  and  a  deposit  was  to  be  paid  by  the 
bu^rera  at  the  time  of  the  sale,  and  the  re- 
mainder within  thirtv  daya  on  the  gooda 
being  delivered  :  and  the  buyers  had  the 
option  of  keeping  the  goods  in  the  ware- 
house at  the  cnarge  of  the  aeller  for  those 
30  days,  after  which  tfaev  were  to  pav  the 
rent:  and  the  buyera  having  empioved 
the  warehouaeman  of  the  aeller  as  their 
agent,  he  filled  up  aome  of  the  casks  out 
of  the  two  last,  but  left  the  bungs  out  in 
order  to  enable  the  custom-house  ofiicer 
to  guage  them  :  but,  before  he  could  fill 
up  the  rest,  a  fire  conaumed  the  whole  in 
the  warehouse  within  the  30  days ;  held 
that  the  property  paaaed  to  the  buyera  in 
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all  the  eaikf  which  were  filled  up*  be- 
cauM  Dothing  further  remained  to  be 
done  to  them  by  the  leller :  for  it  was 
the  bosinets  of  the  buyer  to  get  them 
auaged,  without  which  they  could  not 
nave  been  removed  :  and  tne  act  of  the 
warehouseman  in  leaving  them  uobuoged, 
aAer  fillinff  them  up,  whieh  was  for  the 
purpose  of  the  guagmg,  most  be  taken  to 
nave  been  done  as  agent  for  the  buyers, 
whose  concern  the  guaging  was  ;  but  the 
property  in  the  casks  not  filled  up  re- 
mained in  the  seller,  at  whose  risk  thev 
continued.    Rugg  v.  Minett,  £.  49  6.  3. 

109 

3  The  Stat.  17.  G.  3.  c.  4S.,  which  requires 
bricks  fbr  sale  to  be  of  certain  dimensions, 
and  gives  a  penalty  for  a  breach  of  that 
regulation,  being  passed  to  protect  the 
buyer  against  the  fraud  of  the  seller ;  if 
bricks  be  sold  and  delivered  under  the 
statutable  size  unknown  to  the  buyer, 
the  seller  cannot  recover  the  value  of 
them.    La^  r.  Hodson^  T.  49  G.  3.    150 

4  The  sole  registered  owner  of  a  ship  gave 
orders  for  materials  to  be  (brDished  and 
work  to  be  done  for  the  repairs  of  it ;  but 
before  all  the  articles  were  delivered  on 
board  he  conveyed  the  vessel,  with  all  its 
furniture  to  another  by  a  bill  of  sale, 
which  was  duly  registered :  held  that  the 
vendee  was  not  liable  for  any  of  the 
goods  furnished  before  the  legal  title  was 
conveyed  to  him  and  registered  in  the 
manner  prescribed  by  the  registry  acts  ; 
whatever  equitable  agreement  might  have 
eiisted  before  between  him  and  the  ven- 
dor for  the  conveyance  of  the  whole  or  a 
share  of  the  ship,  which  was  unknown 
to  the  tradesmen:  nor  was  the  vendee 
even  liable  for  any  of  the  goods  delivered 
on  board  afler  the  sale  to  him,  by  virtue 
of  the  previous  orders  of  the  vendor,  to 
whom  the  credit  was  personally  given  : 
but  the  vendee  was  held  liable  for  arti- 
cles which  were  ordered  by  the  captain 
for  the  use  of  the  ship  aAer  the  legal  title 
Was  transferred  to  him.  TrewhtUa  v. 
i?oi0e,T.49G.3.  211 

VENUE. 

1  An  action  on  the  case  for  settina  up  a 
mark  in  front  of  the  plaintiff's  dwell- 
ing house,  in  order  to  defame  him  as  the 
keeper  of  a  bawd^-bouse,  is  not  local  in 
its  nature :  and  if  the  declaration  after 
describing  the  house  as  situate  in  a  cer- 
tain street  called  A  street^  in  th^  parish  of 
O,  Jl.  (there  being  no  such  parish)  after- 
Wards  state  the  nusance  to  be  erected  and 
placed  in  the  parish  aforesaid  ;  it  will  be 
ascribed  to  venue^  and  not  to  local  des- 
cription ;  and  therefore  the  place  is  not 
material  to  be  proved  as  laid.  Jefferies 
y.  Duncombe^  E.  49  G.  3.  117 

Rule  for  changing  the  venue  to  be  drawn 
up  on  reading  the  declaration .  Reg,  Oen, 
T.  49  G.  3.  138 


VERDICT,  JOINT  or  SEVERAL, 
See  AoTion  oa  thx  Cass,  10 

VOYAGE. 

Under  the  Liverpool  dock  acts  of  6  Ann 
and  2  Geo.  3.,  tonnage  duties  are  payable 
to  the  dock  company  on  all  vessele  sail- 
ing witfi  cargoes  outwards  or  intoards  ; 
which  rate  varies  according  to  the  seve- 
ral descriptions  of  voyages  in  the  acts, 
one  of  which  is  to  and  from  America^ 
generally :  so  as  no  ship  shall  be  liable 
to  pay  more  than  once  for  the  same  vey- 
age  out  and  home;  held  that  a  voyage 
out  ft-om  Liverpool  with  a  cargo  to  Haii- 
fax  in  JVbrtA  Amerita,  where  the  ship 
delivered  it,  and  took  in  another  cargo 
there  for  Demarara  in  South  America, 
and  after  delivering  that,  returned  to 
Liverpool  with  a  cargo  from  Demarara^ 
was  all  the  same  voyage  out  and  Aeifte, 
within  the  meaning  of  the  act,  and 
chargeable  only  with  one  tonnage  rate 
for  the  use  of  the  docks.  Oiidart\,  Olad- 
stone  in  Error,  T.  60  6.  3.  628 

VOYAGE  ENTIRE, 
See  LivxRPooL  Dock  Dutt. 

WAGER. 
The  Court  will  not  try  an  aotion  upon 
a  wager  on  an  abstract  question  of  law 
or  judicial  practice,  not  arising  out  of 
circumstances  really  existing,  in  which 
the  parties  have  a  legal  interest.  Henkin 
V.  Oiuress,  £.  50  G.  3.  439 

WALES, 
5es  Trial,  1. 

WAREHOUSING  ACT, 

See  MoMopoLT, 

WARRANTY  JOINT  OR  SEVERAL, 
See  Actio*  on  thk  Cass. 

WASTE, 
See  TttfANT  iir  Tail  Atttt  PostiAtLtrr 

OP  tsSUB  EXTIMCr. 

WASTE. 

Where  copyholder  for  lift  eut  trees,  thouah 
none  were  applied  to  the  repair  of  the 
premises  till  several  months  after,  and  af- 
ter ejectment  brought  as  for  a  forfeiture, 
and  most  of  them  still  remained  unappli- 
ed, but  parts  of  the  premises  were  still 
out  of  repair ;  it  is  a  question  ftir  the  jury 
whether  they  were  cut  bona  fide  for  the 
purpose  of  repair,  And  were  In  a  course  of 
application  for  that  purpose :  and  there 
being  no  evidence  that  ttiey  were  to  be 
applied  to  any  other  purpose,  the  Court 
rerused  to  set  aside  a  verdict  for  the  de- 
fendant. Doe,  tAiSee  of  Fslhi^  t.  Wil- 
son, E.  49  G.  3.  41 
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WAY, 
See  HioBWAT. 

WEST-INDIA  DOCK. 

1  Stat.  39  G.  3  c.  69  s.  137,  giTing  to  West 
India  ships,  which  ha?e  discharged  there 
homeward  bound  cargoes  in  the  docks  of 
the  West-India  Company,  **  the  use  of 
the  light  dock  for  a  time  not  eiceeding 
six  months  from  the  time  of  unloading, 
on  payment  of  the  tonnage  duty  of  6». 
6d.  payable  on  the  entrance  of  such  ships 
into  the  import  dock,  does  not  entitle  tne 
owners  to  ship  stores  intended  for  the  use 
of  such  ships  as  part  of  their  out  fit,  over 
the  wharfs  of  the  light  dock,  without  pajr- 
ment  of  wharfage  and  porterage,  as  in 
case  of  other  goods  shipped  by  way  of 
merchandize  on  the  outward  bound  voy- 
age :  alitor,  as  to  necessaries  intended  for 
the  immediate  use  of  such  ships  while  ly- 
ing in  the  dock  during  the  time  allowed 
by  the  act.  BlaekeU  v.  Smithy  M.  50  G. 
3.  255 

2  And  the  company  were  held  entitled  to 
retain  such  porterage  as  well  as  wharfage, 
though  the  plaintiff  had  refused  the  as- 
sistance of  the  company's  servants,  and 
had  employed  his  own.    Ihid,  255 

WEST  INDIA  DOCKS. 

The  owner  of  a  homeward-bound  ship  en- 
tering the  West  India  docks  in  so  leaky  a 
condition  as  to  require  immediate  unload- 
ing and  assistance,  without  waiting  her 
turn  to  be  quayed  and  unloaded  in  rota- 
tion in  the  import  dock  in  the  manner 
required  by  the  39  G.  3.  c.  69,  is  bound  to 
bear  the  extra  expences  of  labourers  for 
pumping  the  ship  aAer  the  crew  were 
discnarged,  and  for  delivering  the  cargo 
into  lighters  in  the  outward  dock  or  ba- 
sin ;  also  for  coopering  previous  to  such 
delivery  into  lighters,  and  for  the  hire  of 
such  lighters ;  the  (^mpany  havinc  after- 
wards unladen  the  cargo  out  of  such 
lighters  upon  the  quays  in  the   import 


dock,  and  performed  the  requisite  coop- 
erage, &e.  upon  such  unlading,  in  the 
same  manner  tm  they  would  have  done  if 
the  cargo  had  been  delivered  out  of  the 
ship  itself  in  proper  time  and  place. 
Blaekeit  and  Another  v.  Smithy  Treaturer 
of  the  West  India  Dock  Company^  T.  50 
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WHARFAGE  AND  PORTERAGE, 
See  WxsT  Iitdia  Dock,  2. 

WILD-FOWL, 
See  Action  oh  thx  Cass,  8, 9. 

WINES, 
See  MoHOPOLT, 

WITNESS. 
See  EviDXNcx. 

1  A  woman  cannot  give  evidence  of  the 
non-access  of  her  husband  to  bastardize 
her  issue,  though  he  be  dead  at  the  time 
of  her  examination  ai  a  witness ;  and 
therefore  an  order  of  sessions,  stated  by 
that  court  to  be  founded  in  part  upon  cre- 
dence given  to  her  testimony  of  tnat  fact, 
was  quashed.  The  King  v.  The  Lihahi' 
touts  of  Kecy  E.  49  G.  3.  75 

2  A  witness  admitting  herself  to  have  be- 
fore sworn  falsely  upon  the  particular 
point,  but  attributing  it  to  the  persuaaion, 
of  the  defendant,  is  not  an  incompeient 
witness  against  him  on  an  indictment  for 
a  conspiracy ;  but  the  objection  goes 
strongly  to  her  ere^it^.  The  King  v.  Tea/, 
T.  49  G. 3.  153 

3  The  wife  of  an  executor  taking  no  bene- 
ficial interest  under  the  will  is  a  compe- 
tent attesting  witness  to  prove  the  execu- 
tion of  it,  within  the  description  of  a 
credible  witness  in  the  statute  of  frauds, 
29  Car.  2.  c.  3.  s.  5.  Bettium  and  Another 
▼  Sir  £.  jET.  ^fom/ey,  Borr.  E.  50  G.  3. 
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WOODS, 
See  BuBHiva  Woods. 
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